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INTRODUCTION

In the midst of a seemingly unrelenting election challenge in which the 
incumbent president, Donald Trump, refused to concede until after January 
6, 2021, one of his key allies, retired General Michael Flynn, championed the 
cause of a far-right white supremacist group, self-titled as the “Proud Boys.” 
Flynn also encouraged an amalgam of peoples, including other veterans and 
currently serving military personnel, to delegitimize the administration of in-
coming president, Joseph Biden.1 Although Flynn did not take a direct role 
in the physical attempt to seize the Capitol building and disrupt the constitu-
tional certification process, he goaded the demonstrators to act prior to the 
insurrection who took part in it.2 And he did so after Trump’s reelection ef-
forts failed in both state appellate courts as well as Article III courts, includ-
ing the United States Supreme Court.3

The term “insurrection” denotes that no less than the Chairman of the 
Joint Chiefs of Staff, General Mark Miley, and the other chiefs of staff la-
beled the event an insurrection and used the term “seditious” to describe the 
January 6 assault.4 The Proud Boys and other white nationalist organizations 
sought the continuation of Trump’s presidency at the cost of suspending the 
constitutional rights of the nation’s populace, by harming the legislative 
branch, and in Flynn’s own words, forcing a declaration of martial law and 
the administration of ballot counting by the United States military.5 Flynn, 

1 See, e.g., Ashraf Khalil, Four People Stabbed and at Least 23 Arrested at Pro-Trump Rally in DC, TIME 

MAGAZINE, Dec. 13, 2020; see also Ashraf Khalil, Multiple People Stabbed after Thousands Gather for 
Pro-Trump Demonstrations in Washington, ASSOCIATED PRESS (Dec. 13, 2020), https://whyy.org/articles

/multiple-people-stabbed-after-pro-trump-demonstrations-in-d-c/; see also Jonathan Landay, Pro-Trump 
protests decry president’s election loss, opposing groups clash in Washington, REUTERS (Dec. 12, 2020), 

https://www.reuters.com/article/us-usa-election-protests/pro-trump-protests-decry-presidents-election-

loss-opposing-groups-clash-in-washington-idUSKBN28M0E5; see also Hailey Fuchs, As Bids to Over-
turn Vote Fail, Trump Supporters at Protests Stick With Him, N.Y. TIMES (Dec. 12, 2020), 

https://news.abs-cbn.com/overseas/12/13/20/as-bids-to-overturn-vote-fail-trump-supporters-at-protests-

stick-with-him.
2 See, e.g., Our President Wants Us Here: The Mob that Stormed the Capitol, N.Y. TIMES (Jan. 2, 2021), 

https://www.nytimes.com/2021/01/09/us/capitol-rioters.html; see also Will Seakin, Longtime Trump Advisors 
Connected to Groups behind Rally that Led to Capitol Attack, ABC NEWS (Jan. 15, 2021), 

https://abcnews.go.com/ US/longtime-trump-advisers-connected-groups-rally-led-capitol/story?id=75261028.
3 See, e.g., Texas v. Pennsylvania, 141 S. Ct. 1230 (2020); see also Bowyer v. Ducey, No. CV-20-02321-

PHX-DJH, 2020 U.S. Dist. LEXIS 231093 (D. Ariz. Dec. 9, 2020); see also Trump v. Biden, 951 N.W.2d 

568 (Wis. Sup. Ct. Dec. 14, 2020); see also Trump v. Wis. Elections Comm’n, 983 F.3d 919 (7th Cir. 

2020); see also Donald J. Trump For President, Inc. v. Sec’y Pennsylvania, 830 Fed. Appx. 377 (3d Cir. 

2020); see also Donald J. Trump For President, Inc. v. Boockvar, 493 F. Supp. 3d 331 (W.D. Pa. 2020).
4 See JCS, Message to the Joint Force, January 12, 2021. The functions and authorities of the Chairman 

of the Joint Chiefs of Staff include a role as the principle military advisor to the president and advising 

Congress. See 10 U.S.C. § 151 et seq.
5 See, e.g., Michael Wines, Here are the Threats Terrorizing Election Workers, N.Y. TIMES (Dec. 3, 

2020), https://www.nytimes.com/2020/12/03/us/election-officials-threats-trump.html. On February 3, 

2020, the Canadian Government designated the “Proud Boys” as a terrorist organization under 

Canadian law. See, e.g., Ian  Austen, Canada Formally Declares Proud Boys to be a Terrorist Group,

N.Y. TIMES (Feb. 3, 2021), https://www.nytimes.com/2021/02/03/world/canada/canada-proud-boys-ter-

ror-group.html.
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moreover, is also aligned with QAnon, a conspiracy driven network which is 
designed to undermine the government.6 An analogous act has occurred once 
before. In a two-year period beginning in 1921, retired General Erich Luden-
dorff, an influential veteran of the former Imperial German Army, partici-
pated in two militaristic right-wing revolts against the nascent Weimar Re-
public in Germany—the successor to the Imperial German Government after 
World War I—and he was an important contributor to Adolf Hitler’s early 
rise to power.7

There are similarities between Flynn, and a number of his retired flag 
officer peers, including Generals Thomas McInerney and Anthony Tata in 
our times, and Ludendorf (the term “flag officer” denotes generals and admi-
rals). For instance, McInerney, a former United States Air Force vice chief 
of staff and FOX news contributor, recently claimed that the Central Intelli-
gence Agency operated a network in Germany to assure Joseph Biden’s pres-
idency; that United States military personnel were killed trying to seize vot-
ing machines on foreign soil; and, that the election results were fraudulent.8

He once accused President Barack Obama of treason, and insisted that Sena-
tor John McCain aided his North Vietnamese captors.9 Like Flynn, McInerny 
has argued the necessity of martial law.10 Tata, a Trump appointee to a senior 
position in the Department of Defense and who never obtained Senate con-
firmation, has articulated multiple conspiracy theories about Obama’s admin-
istration as well as espoused anti-Islamic rhetoric. Ludendorff, as examined 
below, was conspiratorially anti-Semitic and attacked the efficacy of Ger-
many’s republican government.11

United States Supreme Court Justice Neil Gorsuch presciently observed 
in his recent, A Republic If You Can Keep It, “our founders knew that the 
surest protections of human freedom and the rule of law come not from 

6 Adrienne LaFrance, The Prophecies of Q American Conspiracy Theories are Entering a 
Dangerous New Phase, ATLANTIC (May 15, 2020), https://www.theatlantic.com/magazine/archive/2020

/06/qanon-nothing-can-stop-what-is-coming/610567/; Fruzsina Eordogh, With Pizzagate, Is Cybersteria 
The New Normal?, FORBES (Dec. 7, 2016), https://www.forbes.com/sites/fruzsinaeordogh/2016/12/07

/with-pizzagate-is-cybersteria-the-new-normal/?sh=26dd3d602b68; Matthew Choi, Twitter disables Mi-
chael Flynn, Sidney Powell accounts for spreading QAnon Content, POLITICO (Jan. 9, 2021), 

https://www.politico.com/news/2021/01/08/twitter-michael-flynn-sidney-powell-456660.
7 On Ludendorff’s early estrangement from the post-World War I German Government and his role in 

the rise of Nazism, see Wilhelm Deist, The Military Collapse of the German Empire: The Reality Behind 
the Stab-in-the-Back Myth, 3 WAR IN HIST. 186, 205–07 (1996).
8 On McInerney, see Howard Altman, This Retired three-star falsely claims U.S. Soldiers Died 
attacking a CIA Facility in Germany Tied to Election Fraud, MIL. TIMES (Dec. 1, 2020), https://www.mil-

itarytimes.com/news/your-army/2020/12/01/this-retired-three-star-falsely-claims-us-soldiers-died-attack-

ing-a-cia-facility-in-germany-tied-to-election-fraud/. On Tata, see Em Steck, Top Pentagon Policy Nom-
inee Has a History of Islamophobic and Offensive Comments, CNN (June 12, 2020), https://www.cnn.com

/2020/06/12/politics/pentagon-nominee-tata-trump-kfile/index.html.
9 Camille Caldera, Fact Check: No Soldiers Died in Nonexistent Raid to Seize Election Servers in Ger-
many, USA TODAY, Dec. 5, 2020.
10 Id.
11 IAN KERSHAW, HITLER 1889–1936: HUBRIS 262 (1999). Professor Kershaw notes that Ludendorff be-

came virulently anti-Catholic as well. Id.
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written assurances of liberty, but from sound structures.”12 One “sound struc-
ture,” as the Court earlier articulated in Greer v. Spock, is that an apolitical 
military under civilian control is a constitutional tradition.13 The ability of the 
Department of Defense to exert the jurisdiction of the Uniform Code of Mil-
itary Justice (UCMJ) over Flynn and other retired flag officers is another such 
a “sound structure” and must be utilized to maintain the national security. 
And, it is up to the command authorities to make this recall and investigation 
for trial by court-martial possible, as long as the court-martial meets due pro-
cess standards.14 Moreover, a court-martial which sentences officers to a dis-
missal, the equivalent of a dishonorable discharge, essentially results in the 
forfeiture of all retirement benefits whereas a federal conviction may not do 
so.15 Thus, a court-martial is the only lawful means to divest retired flag of-
ficers who undermine the government through severe criminal actions, of 
their military status.

People might dismiss Flynn, McInerney, Tata, and others as “crackpots” 
without a sizeable audience other than the president, his administration, and 
core-followers on the eve of the administration’s dissolution, but, as retired 
military officers, they can influence the rank and file of the military well into 
the Biden administration, and beyond. The law authorizing a recall of retirees 
in receipt of retirement pay to active duty exists in case of a national emer-
gency overcoming the nation’s ability to confront an enemy or law enforce-
ment incapable of terminating an insurrection.16 Since 2015, the military ap-
pellate courts have upheld retiree jurisdiction in four instances.17 As 
examined below, these decisions are consistent with a century of prior federal 
and military appellate court precedent. Although in Larrabee v. Braithwaite, 

12 NEIL GORSUCH, A REPUBLIC, IF YOU CAN KEEP IT 8–9 (2019).
13 Greer v. Spock, 424 U.S. 828, 839 (1976).
14 The military justice system is a based on military commanders deciding to proceed to a court-martial 

with the advice of lawyers. See, e.g., Rachel Vanlandingham, Acoustic Separation in Military Justice: 
Filling the Decision Rule Vacuum with Ethical Standards Symposium: Sexual Assault: Military Justice, 
Culture, and Expectations, 11 OHIO ST J. CRIM. L. 389 (2015); see also Rachel Vanlandingham, Disci-
pline, Justice, and Command in the U.S. Military: Maximizing Strengths and Minimizing Weaknesses in 
a Special Society Symposium Issue: Discipline, Justice, and Command, in the U.S. Military: Maximizing 
Strengths and Minimizing Weaknesses in a Special Society, 50 NEW ENGLAND L. REV. 21, 23–24 (2015).
15 10 U.S.C. § 12740; see also In re Haynes, 679 F.2d 718, 719 (7th Cir. 1982).
16 See, e.g., U.S. Dep’t of Defense, Dir. 1352.1, Management and Mobilization of Regular and Reserve 

Retired Military Members (Mar. 2, 1990) (citing 10 U.S.C. §§ 672, 688). On the ability of the Secretary 

of Defense to recall retirees to service, see 10 U.S.C. § 688 et seq. While there is a question as to whether 

retiree jurisdiction should exist at all, this Article does not delve into this question. See, e.g., Rachel E. 

VanLandingham, When Military Justice is Injustice, HILL (Dec. 20, 2018), https://thehill.com/blogs/con-

gress-blog/judicial/422318-when-military-justice-is-injustice; see also Rachel E. VanLandingham, The 
First Amendment in Camouflage: Rethinking Why We Criminalize Military Speech, 80 OHIO ST. L. J. 73,

124 n. 299 (2019) (arguing that certain military speech crimes such as Article 88, while constitutional if 

prosecuted against active-duty members, are unconstitutional with respect to military retirees).
17 See, e.g., United States v. Hennis, 75 M.J. 796 (A. Ct. Crim. App. 2016), aff’d, 79 M.J. 370 (C.A.A.F. 

2020); United States v. Begani, 79 M.J. 767 (N–M Crim. App. 2020); United States v. Ballard, 79 M.J. 

675 (A.F. Crim. App. 2019). On past decisions upholding jurisdiction over military retirees, see Hooper 

v. United States, 326 F.2d 982, 987–88 (Ct. Cl. 1964), cert. denied, 377 U.S. 977 (1964). See also United 

States v. Tyler, 105 U.S. 244, 245 (1881).



2021] General Ludendorff’s Ghost 141

a recent United States District Court order, a federal judge determined to the 
contrary as to a specific appellant, the court’s order was suggestive that in 
instances where a military nexus existed, jurisdiction over retirees would be 
permissible.18 A reasonable question, then, is not merely whether Flynn and 
the others are worthy of being recalled to assume a position of military re-
sponsibility should an emergency arise, but rather, whether they should be 
recalled to duty for the purpose of military discipline as lawfully permissible. 
Because their offenses were of a military nature, the answer is that the mili-
tary law—that is the court-martial process—must be the primary means of 
holding the three actors criminally liable.

This article is divided into three sections with several subparts to it each. 
Section I provides an analysis on the impact of Erich Ludendorff, an influen-
tial if not “heroic” retired general of the Imperial German Army who contrib-
uted to the rise of Nazism (although the early party was initially referred to 
as the Nationalsozialistische Deutsche Arbeiterpartei, or NSDAP, this article 
uses the term Nazi). This section also briefly touches on France’s response to 
an attempted coup in 1962, which included the use of military trials. Section 
II presents Flynn’s conduct, as well as that of McInerney and Tata. This sec-
tion also includes an analysis of the conduct of certain members of Congress 
as well as the disconcerting quiet of leading civil-military relations experts 
and prominent pundits on that subject, and how both may have enabled Flynn 
and others. Section III provides the legal framework for recalling retired of-
ficers to duty for the purpose of a court-martial. It also suggests that sedition 
and conduct unbecoming an officer are appropriate charges to consider. Alt-
hough there may be evidence of other crimes that the three retired flag offic-
ers have committed, this article concentrates on the military definition of se-
dition as well as conduct unbecoming an officer and gentleman (hereafter 
conduct unbecoming), because of the specific military nature of both 
crimes.19

There are five additional points of importance before turning to the ex-
ample of Weimar Germany and Ludendorff. First, nothing in this article 
should be interpreted as presuming the guilt, beyond a reasonable doubt, of 
Flynn, McInerney, or Tata, or a demand for a specific sentence.20 Moreover, 
at present, there is a significant constitutional challenge to the continuation 

18 Larrabee v. Braithwaite, No. 19-654, 2020 WL 6822706 (D.D.C. 2020). Since this time, however, 

Larrabee has resulted in a published order. See Larrabee v. Braithwaite, 502 F. Supp.3d 322 (D.D.C. 

2020).
19 For the federal offense of seditious conspiracy, see 18 U.S.C. § 2384. The elements of this offense are 

(1) a conspiracy, (2) to either (a) oppose by force the authority of the United States government or (b) 

prevent, hinder, or delay the execution of any law of the United States. Id. This charge has been held 

constitutional. See, e.g., United States v. Rodriguez, 803 F.2d 318 (7th Cir.1986).
20 United States v. Humphreys, 57 M.J. 83, 94 (C.A.A.F. 2002). A court-martial must be free from un-

lawful command influence as it negates the prosecution’s burden of proof beyond a reasonable doubt. See
United States v. Stoneman, 57 M.J. 35, 41 (C.A.A.F. 2002). It should also be noted that service-members 

facing a court-martial have broader discovery rights than in federal trials. See, e.g., United States v. 

Eshalomi, 23 M.J. 12 (C.M.A. 1986).
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of military jurisdiction over retired officers and enlisted service-members.21

As an important caveat to this article, I believe that the Constitution’s Fram-
ers’ would have doubted the efficacy of the present legal scheme enabling 
retirement jurisdiction, but this article is premised on the courts maintaining 
such jurisdiction.  That said, even without exploring German military history, 
all three of the retired flag officers who are the subject of this article have 
been placed on notice as to the potential unlawfulness of their conduct.

On September 11, 1986, Secretary of Defense Caspar Weinberger re-
ported to the public that the Department of Defense had banned “active par-
ticipation” in hate groups.22 During the previous year, the military had been 
confronted with the fact that some of its members had taken an active role in 
the Ku Klux Klan and other right-wing white supremacist organizations.23 In 
Middendorf v. Henry, Justice Lewis Powell, a World War II veteran, drafted 
a concurrence in which he recognized that persons subject to the UCMJ do 
not surrender their constitutional rights, but these rights are conditioned in 
light of the “unique military exigencies” that necessarily govern many as-
pects of military service.24

Military trials of service-members begin with an investigation, followed 
by a referral of charges by an officer who has made some examination of the 
accused service-member’s misconduct, and believes there is evidence that an 
offense exists.25 A fuller investigation differing substantially, but akin to a 
grand jury, will examine the charges including the military’s jurisdiction and 
whatever defenses may exist.26 The officer accused of crimes under the
UCMJ is afforded the opportunity to contest evidence and present legal ar-
guments at this pretrial hearing.27 The pretrial hearing authority advises a 
high-ranking commanding officer on all legal and evidentiary matters related 
to the charges, and the accused officer is entitled to rebut this advice to the 
commanding officer.28 Under the UCMJ, the commanding officer also is 

21 See Larrabee v. Braithwaite, No. 19-654, 2020 WL 6822706 (D.D.C. 2020), appeal docketed sub nom.
Larrabee v. Harker, No. 21-5012 (D.C. Cir. 2021).
22 See Military Forbids Active Role of Soldiers in Hate Groups, N.Y. TIMES, Sept. 12, 1986, at A25.
23 See, e.g., Military Personnel in Racist Rallies, PITTSBURGH COURIER, May 3, 1986; ACLU Criticizes 
Pentagon “Hate Group” Policy, N.Y. TIMES, Oct. 30, 1986, at A23.
24 Middendorf v. Henry, 425 U.S. 25, 49 (1976) (Powell J., Concurring). On Powell’s military service, 

see JOHN CALVIN JEFFRIES, JUSTICE LEWIS POWELL, JR. 29–45 (2002).
25 See Manual for Courts-Martial Rules for Courts-Martial (RCM) 307, II-28 (2016). In instances where 

an officer or other convening authority prefers charges against an accused service-member under coercion 

or a lack of belief in the truth of charges, the court-martial is deprived of jurisdiction. See, e.g., Frage v. 

Moriarty, 27 M.J. 341 (C.M.A. 1988); United States v. Goodman, 31 C.M.R. 397 (N.B.R. 1961); see also
United States v. Bolton, 3 C.M.R. 374 (A.B.R. 1951), pet. denied, 3 C.M.R. 150 (C.M.A. 1952). A defec-

tive referral is not waived if it is discovered after trial. See United States v. Miller, 31 M.J. 798, 801 

(A.F.C.M.R. 1990).
26 See, e.g., 10 U.S.C.S. § 832. During the pretrial investigation, the accused service-member has a right 

to counsel. See, e.g., United States v. Wimberley, 36 C.M.R. 159 (U.S. C.M.A.1966). Moreover, the pre-

trial investigation cannot, unlike a grand jury, be sealed from the press or public in most circumstances. 

Id.
27 10 U.S.C.S. § 832 (d)(4) (2019).
28 United States v. Youngman, 48 M.J. 123, 128 (C.A.A.F. 1998).
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required to adhere to the advice of her or his own legal counsel, and when the 
legal counsel—known as a staff judge advocate recommends not proceeding 
to trial—the commanding officer is bound by that advice.29 The commanding 
officer then determines whether to refer the charges to a general court-martial 
where most of the same rights that a citizen possesses apply.30 After a finding 
of guilt, the convicted officer has several avenues of appeal, including ave-
nues of appeal not granted to civilians.

Secondly, the conditions of Weimar Germany and those of the United 
States were dissimilar in several aspects. The United States possesses a re-
publican form of government that is well over two-hundred years old.31 Thus, 
even though United States history is replete with legal exclusions from equal-
ity such as slavery, Jim Crow laws, the treatment of Native American peo-
ples, and the denial of women the right to vote or enter working professions, 
the Constitution has served as a safeguard against a mass tyranny, such as 
fascism.32 Prior to 1918, Germany was an imperial state dominated by the 
hereditary Hohenzollern Kaiser, Wilhelm II (1859-1941).33 The Weimar Re-
public was created in 1919 and effectively ended with Adolf Hitler’s ascen-
sion to the presidency after a series of crises, the year before the death of its 
previous president, Paul von Hindenburg, on August 2, 1934.34 In 1934, the 
United States, which specifically eschewed a heredity, or even life-time ruler, 
was demographically a more diverse nation than Weimar Germany and con-
tinues to be so.35 And the United States Constitution precludes the establish-
ment of a state religion as well as a religious test for entry into the govern-
ment, while in Weimar Germany, there were effectively two state religions.36

Finally, Article 106 of the Constitution of the Weimar Republic had practi-
cally, though not completely, abolished military courts.37 The United States’ 
military has, under the UCMJ, worldwide jurisdiction over its personnel.38 In 
spite of these, and other differences, Ludendorff remains an important exam-
ple to assess the conduct of Flynn, McInerney, and Tata.

29 10 U.S.C. § 834 (2019).
30 Youngman, 48 M.J. at 129–30; Weiss v. United States, 510 U.S. 163, 167–68 (1994).
31 See, e.g., GORSUCH, supra note 12, at 8–10. Not only does the United States possess a republican form 

of government, but each of the states admitted into the United States must also possess a republican form 

of government. See U.S. CONST. art. IV, § 4.
32 See, e.g., SEAN WILENTZ, THE RISE OF AMERICAN DEMOCRACY: JEFFERSON TO LINCOLN 21–37 

(2006).
33 JOHN C.G. RÖHL, THE KAISER AND HIS COURT: WILHELM II AND THE GOVERNMENT OF GERMANY

11–14 (1987).
34 See, e.g., BENJAMIN CARTER HETT, THE DEATH OF DEMOCRACY: HITLER’S RISE TO POWER AND THE 

DOWNFALL OF THE WEIMAR REPUBLIC 150–52 (1st ed. 2018).
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Third, there has been an infiltration of violent right-wing extremists into 
the military.39 This is not new, as it may be recalled that Timothy McVeigh, 
who was central to the Oklahoma City bombing, served in the Army.40 As 
the identities of people involved on the assault of the Capitol have been un-
covered, the public has learned that military veterans and reservists took 
part.41 Moreover, one active-duty captain led a group of people to the “stop 
the steal” rally on January 6, and it has been reported that she boasted about 
doing so on social media.42 Related to this issue are the large numbers of flag 
officer retirees who have endorsed presidential candidates.43 That is, Flynn 
and McInerney were, by no means, alone in backing Trump’s reelection ef-
forts. Indeed, two-hundred and thirty-five retired generals signed a letter in 
support of Trump, and their number included retired generals who have vio-
lated prohibitions against divulging classified data, as well as, degraded non-
European immigrants, Islam, gay and lesbian rights, and various causes as-
sociated with the Democratic Party.44 Echoing a conservative refrain from 
the later Weimar Republic, the retired flag officers who backed Trump in-
sisted that the Democratic Party had become pervaded with Marxism and so-
cialism.45 An internet biographical search of the letter reveals that all of the 
signatories that have a pay grade above O-8 are white men. Several of the 
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signatories are noteworthy for other reasons. Retired Admiral John Poindex-
ter who was once convicted of lying to Congress about his role in the Iran-
Contra scandal also signed his support for Trump.46 And, retired General 
William Boykin, who had been admonished by the military for disclosing 
classified information, as well as, proclaimed that the United States was un-
der threat from a stealthy Sharia intrusion into the social fabric of the nation, 
signed.47

Fourth, officers are different than the enlisted military force. There are 
expectations placed on officers that are embodied in their oath of office and 
the public trust placed in their commission.48 For instance, an officer mas-
querading as another person on a telephone for the innocuous purpose of ter-
minating an apartment lease may not have violated a state or federal criminal 
statute. But, under the UCMJ, he or she can still be guilty of conduct unbe-
coming of an officer.49 However, the chargeable conduct against Flynn, 
McInerny, and Tata is supportable in military law both for the substantive 
reasons discussed below, and for the fact that they have had ample notice of 
the prohibition, satisfying any legitimate due process concerns.50 One basis 
for notice is that the military law is partly based on lex non-scripta.51 That is, 
past historic norms or customs, placed Flynn, McInerney, and Tata, on notice 
as to the dangerousness of their conduct, and the example of Ludendorff is 
one part of this lex non-scripta. And German military history is a subject of 
study throughout the military officers’ educational process which Flynn, 
McInerney, and Tata undertook.
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Finally, in regard to Flynn’s conduct in particular, lex-non scripta, takes 
on a greater importance when comparing the status of the army in German 
political culture to the status of the military in the United States. The German 
Army was a part of the German identity.52 Gallup polling shows that the 
United States military is the most trusted institution in the nation.53 Discussed 
further in this article, the Constitution’s framers feared the creation of a stand-
ing army, and although an army came into being, it was intended to be an 
apolitical institution. Or, as Professor Samuel Huntington once argued, the 
principle of professional norms and ethics instead of partisan connections is 
important to civilian control of the military by a constitutional means.54 To 
not hold Flynn, McInerney, and Tata accountable by asserting military juris-
diction over them will ultimately weaken governmental and public the trust 
in the military as well as potentially undermine the national security over the 
long-term by a failure to create a deterrent.

I. ERICH LUDENDORFF: LESSONS FROM A REPUBLIC DESTROYED

Following his dismissal from the Imperial German Army by Kaiser Wil-
helm II in late 1918, a fifty-eight year-old Erich Ludendorff struggled to ad-
just to his retirement after having served in uniform since the age of twelve 
when he entered into an officers training academy.55 Unlike so many of his 
contemporaries who rose to the rank of general in the former Imperial Ger-
man Army, Ludendorff did not have a “von” in his life to signify some con-
nection to high nobility.56 This did not seem to matter. Prior to the United 
States declaration of war on Germany in 1917, the American journalist H.L. 
Mencken informed his readers that Ludendorff had practically taken over the 
German war effort and in spite of his lack of nobility had “powerful effect of 
his personality upon the better-informed and more sophisticated classes of 
Germans.”57 Mencken’s observation on Ludendorff was accurate. The gen-
eral had created a military dictatorship over the civil government, only capa-
ble of being overridden by his two superiors, the commanding general of the 
Imperial German Army, Hindenburg, and of course, Kaiser Wilhelm II.58
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How Ludendorff became a virtual military dictator is answerable in the 
uniqueness of German history between 1871 and 1918. The German unifica-
tion after Prussia and its German states in alliance were militarily victorious 
over the “Second French Empire” of Napoleon III in 1871, resulted in the 
creation of a democratically elected legislature, the Reichstag.59 However, 
partly as result of the Imperial German Army generals’ near-universal aver-
sion to being subject to a democratic body, the Hohenzollern ruler, Kaiser 
Wilhelm I (1797-1888) retained almost full control over the army.60 This 
continued through the end of World War I so that as long as Wilhelm II tol-
erated the army’s position as equal to, or above the elected legislature, he also 
accepted Ludendorff’s prominence in German domestic wartime politics.61

Ludendorff rose through the officer ranks from his lieutenancy in 1885 
to a position on the general staff, and in the first month of the war, he com-
manded a force to victory against the Belgian Army at Liege. In late August, 
1914, he, along with Hindenburg, led a small German Army to crush an im-
mense Russian military force threatening to invade Germany at the Battle of 
Tannenberg.62 This victory was followed up with two more at the twin battles 
at the Masurian Lakes which resulted in the seizure of territory in Russia.63

In addition to being feted as the “hero of Tannenberg,” Ludendorff was also 
credited with salvaging Germany’s ally, the Austrian Habsburg Empire from 
destruction before going on to cause Czarist Russia’s defeat and then become 
second in command of the German war effort on the Western Front, with the 
title of Quartermaster General.64 In the last month of the war, owing to dis-
satisfaction with the war effort, Kaiser Wilhelm II dismissed Ludendorff 
from command.65 But by then, the conflict was almost over and had cost Ger-
many the death of almost two-million soldiers, four million injuries, a mal-
nourished population, and a destroyed economy.66 Ludendorff later 
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infamously claimed that Germany was “stabbed in the back” by Jews, liber-
als, Bolsheviks, and others, causing the nation’s defeat.67

The Weimar Republic was, to be sure, confronted by violent Marxist, or 
“Spartacist,” uprisings in 1919-20 that threatened its existence.68 But it was 
also challenged by right-wing militias and political movements whose mem-
bers believed that a liberal democracy would destroy the German identity, 
elevate the status of disfavored groups, and result in chaos.69 They wanted to 
form a dictatorship, if not the return of a monarchy as the answer to their 
fears.70 One of the central parts of Germany’s identity, the Army, had been 
reduced in numbers mirroring a large police force, and it was led by generals 
who had little interest in the Weimar Republic’s success or failure.71 Indeed, 
the Reichswehr’s leadership—”Reichswehr” became the name for the post 
World War I German Army—almost universally sought to maintain its inde-
pendence from the elected government much as the Imperial German Army 
had been able to do prior to 1918.72 One day before the armistice effectively 
ending World War I, General Wilhelm Groener, who had succeeded Luden-
dorff as Quartermaster General and Germany’s first post-war president, Fred-
erick Ebert entered into a pact where the army would return from the battle-
lines of Eastern France and Russia as long as the new government recognized 
the authority of the German officer corps.73 This situation of military promi-
nence continued during the Republic. Indeed, in contravention of the Treaty
of Versailles, one of the Reichswehr’s leaders, General Hans von Seeckt, 
planned for a war of revenge against France as early as 1922, while his staff 
insisted that the removal of Jews from government was a necessary precursor 
to such a war, and this meant that he had to bypass the civil government to 
implement his designs for the military.74 The elected government did not 
countenance either goal. Under von Seeckt’s command which lasted from 
1919 until 1926, the Reichswehr did not intervene against right-wing upris-
ings including two significant events during Friedrich Ebert’s presidency 
which lasted from 1919 to 1925.75 In essence, the German Army left the 

67 ANNA VON DER GOLTZ, HINDENBURG: POWER, MYTH, AND THE RISE OF THE NAZIS 56 (2009); 

ANDREAS DORPALEN, HINDENBURG AND THE WEIMAR REPUBLIC 51–52 (2008); Klaus Schwabe, World 
War I and the Rise of Hitler, 38 DIPLOMATIC HISTORY 864, 868 (2014).
68 See, e.g., ERIC WALDMAN, THE SPARTACIST UPRISING OF 1919 AND THE CRISIS OF THE GERMAN 

SOCIALIST MOVEMENT: A STUDY IN RELATION OF POLITICAL THEORY AND PARTY PRACTICE 1–11 

(1958).
69 See, e.g., ERIC WEITZ, WEIMAR GERMANY: PROMISE AND TRAGEDY 114–15 (2018).
70 Brian Crim,“Our Most Serious Enemy:” The Specter of Judeo-Bolshevism in the German Military 
Community, 1914–1923, 44 CENTRAL EUROPEAN HISTORY 620, 624–28 (2011).
71 KARL JOHN NEWMAN, EUROPEAN DEMOCRACY BETWEEN THE WARS 117 (1970).
72 See, e.g., MATTHEW STIBBE, GERMANY: POLITICS, SOCIETY, AND CULTURE 73 (2003); F.L. CARSTEN,

THE REICHSWEHR AND POLITICS, 1918–1933, 12 (1966); ROBERT B. KANE, DISOBEDIENCE AND 

CONSPIRACY IN THE GERMAN ARMY, 1918–1945, 53 (2008).
73 HERWIG, supra note 56, at 431.
74 CARSTEN, supra note 72, at 200.
75 Arthur L Smith, Jr, General von Seeckt and the Weimar Republic, 20 R. OF POLITICS 340, 347–57

(1958).



2021] General Ludendorff’s Ghost 149

government to fend for itself, even when the government called upon it for 
protection.

The first attempted right-wing coup, named after its leader Wolfgang 
Kapp, occurred in 1920.76 Kapp, along with General Walther von Luttwitz, 
the Commander in Chief of the Reichswehr Group Command, refused to 
obey Ebert’s orders to disband two Freikorps units near Berlin.77 The Frei-
korps were loose collections of armed militias, but under the Versailles 
Treaty and Weimar German Law, their legality was in question.78 Because 
the Freikorps were largely composed of war veterans, had been instrumental 
in the defeat of communist uprisings, and supportive of conservative causes, 
the Reichswehr’s leadership were reticent to take action against them.79 Ac-
cording to Professor Walter Goerlitz, an influential German military historian 
from a prior generation, von Seeckt prevented the army from taking part in 
Kapp’s and Luttwitz’s attempted coup, but he also kept the army from pro-
tecting Ebert’s government against the coup’s success to preserve the integ-
rity of the army. It also may have been the case that von Seeckt did not want 
to confront his former superior, Ludendorff.80 Several of the putsch members 
were later prosecuted and carted off to jail, though the majority were acquit-
ted in both civil trials and courts-martial.81 It is noteworthy that General 
Luttwitz was never prosecuted. He used a fake passport to flee to Hungary 
but was permitted to return to Germany in 1924 as part of an amnesty. He 
remained active in nationalist politics and was an early supporter of the Nazi 
Party.82

Ludendorff, who openly supported the “putsch,” escaped a trial, in part, 
because the very government that struggled for survival recognized that jail-
ing one of Germany’s most powerful and popular military veterans might 
further imperil its existence.83 After Kapp’s defeat, a communist uprising 
broke out in the Ruhr, Germany’s, industrial center.84 Ebert’s government 
had defeated Kapp by evacuating Berlin and successfully convincing the civil 
government as well as key industries to undergo a general strike.85 The 
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communists’ leaders, fearing a right-wing takeover of Germany, reacted by 
revolting against the Weimar Republic.86 Ebert’s government determined 
that the Freikorps, which had just threatened to topple the Weimar Republic 
and install a dictatorship or renewed monarchy, and the Reichswehr, which 
had ostensibly remained neutral in Kapp’s putsch, became necessary for the 
suppression of communism.87 This belief was justified in the sense that the 
communist “Red Army” forces numbered over 50,000 and were clearly a 
danger to the Weimar Republic. But, Ebert’s government was far more toler-
ant of the army summarily executing captured communist soldiers than it was 
in holding military officers and retired generals like Ludendorff accounta-
ble.88

Importantly, it was well known in the United States that Ludendorff had 
played a role in Kapp’s putsch. Newspaper reporting on the Kapp Putsch 
continues to bear mention because it reminded American readers that a mili-
tary that failed to remain subordinate to the elected government not only 
acted unlawfully, it posed a danger to the laws and the people alike. On 
March 15, 1920, the Washington Post’s front page informed its readers that 
Ludendorff had been in communication with Kapp.89 On March 24, 1920, the 
New York Times reported that Luttwitz and Admiral Adolph Trotha—another 
military leader involved in the attempted coup—had been arrested and Kapp 
and Ludendorff fled from Germany.90 One day later, the Times’ front page 
noted that Ludendorff was one of the leading plotters behind the effort to 
topple Ebert.91 The Atlanta Constitution, Los Angeles Times, and Chicago 
Tribune carried similar details as to Ludendorff’s role.92 Indeed, the Atlanta 
Constitution reported the putsch as a military coup.93 And, on March 25, the 
Post noted that Ludendorff was likely to be charged with treason.94 However, 
in early 1922, the Times reported that while the Attorney General of Germany 
conceded Ludendorff might have been morally complicit in supporting the 
coup, the former general did not take the steps necessary for a charge of trea-
son to be levied against him.95

In 1923, Ludendorff recognized in an aspiring but troubled young war 
veteran, a leader who just might raise Germany to its “former greatness” by 
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giving to its people a unified martial identity.96 The young leader, Adolf Hit-
ler would go on to use Ludendorff’s stature to do just that.97 Both Ludendorff 
and Hitler insisted that liberals, socialists, communists, Jews and others had 
“stabbed Germany in the back,” leading to their defeat in World War I.98

Ludendorff was so important to Hitler in the early 1920s that when, in late 
1923, he attempted his own Putsch (the “Beer Hall Putsch”), and was jailed, 
it was forgivable to the Nazis that Ludendorff once more escaped a convic-
tion and jail as evidenced by the fact that in his 1925 Mein Kampf, Hitler 
lauded the general as the one man who valiantly struggled against the German 
government’s “criminal half-heartedness” in prosecuting the first World 
War.99 (Ludendorff was prosecuted in a juryless trial under Bavarian law, but 
unlike Hitler, the judges acquitted him).100 In 1925, Hitler insisted that Lu-
dendorff, already a Nazi Party member in the Reichstag, vie for the presi-
dency under the Nazi banner.101 Ludendorff did so but received less than two 
percent of the vote and lost to Hindenburg.102 Perhaps, because of Hinden-
burg’s status as a war hero and also because of his ability to create a sense of 
stability, the Reichswehr’ leaders shifted their support to the government.103

Still, Ludendorff remained influential and the Nazi Party venerated him until 
his death in 1937.104

Ludendorff influenced the military in indirect ways. In 1930, Reichswehr 
lieutenants, Hans Ludin, Richard Scheringer, and Hans Wendt were arrested 
and prosecuted in a German federal trial for trying to recruit soldiers into the 
Nazi Party in violation of the Minister of Defense General Wilhelm 
Groener’s admonition that Nazism was incompatible with service in the 
army.105 In the words of the former vice-chancellor of Oxford University, 
Alan Bullock, “Groener, the Minister of Defense, a man of integrity and ex-
perience, had been uneasily conscious that a good many members of the Of-
ficer Corps were becoming sympathetic to the Nazis.”106 The three lieuten-
ants were charged with high treason, and despite Hitler’s testimony, were 
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found guilty.107 But according to William Shirer in his classic The Rise and 
Fall of the Third Reich, the three officers were given comparatively light 
prison sentences.108 And professor Ian Kershaw, who authored one of the 
leading biographies of Hitler, noted that Joseph Goebbels believed the trial 
afforded Hitler a “masterstroke” means to legitimize the Nazi Party because 
he testified that the party would only attempt to take power through constitu-
tional means.109

As in the case of the two putsches, the American press widely reported 
on the trial of the three officers. On September 24, 1930, the Chicago Tribune
reported that the three junior officers were charged with trying to overthrow 
the government.110 The New York Times, on its front page, reported that one 
of the officers defended their actions with the statement: “An inner spiritual 
and moral revival of the Reichswehr is necessary . . . we are convinced that 
the government never once followed the will of the people from the time of 
the Treaty of Versailles through the signing of the Young Plan.”111 One has 
to wonder whether a military trial would have permitted Hitler, as a former 
enlisted soldier, to testify at all because his testimony was not relevant to the 
actual charge. This point raises a critical concern to the new administration 
under President Biden.

After Hindenburg’s death in 1934, the Reichswehr became intertwined 
with the Nazi Party, and ultimately swore its loyalty to Hitler.112 In turn, the 
Reichswehr enlarged beyond the Versailles Treaty’s limits and became the 
Wehrmacht.113 Had Weimar’s judicial authorities truly held Ludendorff to 
account in their military criminal justice processes, it is speculatively possi-
ble that Germany’s resurgence under Nazi rule would not have occurred. The 
same could be said for Ebert’s government permitting Ludendorff to escape 
from prosecution altogether after the Kapp Putsch. The operative term “spec-
ulatively possible” only denotes that Weimar’s authorities did not do so, and 
Ludendorff was able, in concert with Hitler, to continue to push antisemitic 
and anti-liberal conspiracies to the people of Germany. In turn, their tandem 
efforts cemented the “stab in the back” mantra as an accepted fact to the pub-
lic that was instrumental in Hitler’s ascension to become Germany’s Führer 
in 1934. In essence, the retired general helped enable Hitler’s rise to power, 
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and Hitler went so far as to push Ludendorff as the first national Nazi candi-
date for president.

In contrast to Weimar Germany’s treatment of Ludendorff and the three 
Reichswehr lieutenants prosecuted in civilian court for treason, the French 
government of the Fifth Republic executed Colonel Jean-Marie Bastien-
Thiry for his role in an attempted assassination of President Charles de Gaulle 
after a military trial found him guilty in 1962.114 Bastien-Thiry’s military trial 
arose as a result of an attempted coup against de Gaulle by several retired 
senior officers who were angered at de Gaulle’s support for Algerian inde-
pendence.115 Some of the senior generals were prosecuted in a special hybrid 
tribunal, which incorporated military law, while the majority of military and 
veteran (military retirees) forces in the Organisation Armée Secrète—the 
militarist organization formed to maintain France’s suzerainty if not owner-
ship over Algeria—were prosecuted in military tribunals.116 While it is true 
that just as political conditions and demographics in Weimar Germany differ 
from those in the United States today, and France’s political conditions differ 
from the United States as well, it is important that the French military has 
remained unquestionably loyal to the Fifth Republic since the military trials 
of the OAS and Bastien-Thiry’s execution.117

The Fifth Republic’s determination to hold military trials may have been 
based on the experiences of the Third Republic which lasted between 1871 
and 1940. In the aftermath of France’s defeat by Germany in 1871, political 
movements were formed to return France to a monarchy and also to launch a 
war of revenge against Germany.118 General Georges Boulanger, who re-
signed his commission to run for office and in 1889 briefly became a deputy 
in the French legislature, was an immensely popular leader, but he had en-
gaged in treasonous activity, including creating the conditions for a possible 
coup.119 Professor Sheri Berman characterized Boulanger as being at the van-
guard of a new right-wing movement in France: “nationalist, anti-liberal, and 
anti-democratic.”120 In April 1889, the French government issued a warrant 
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for Boulanger’s arrest and trial, but he fled to Belgium and committed sui-
cide.121

In 1934, right-wing riots broke out across Paris, and several retired flag 
officers involved in the riots imperiled the government of Édouard Dala-
dier.122 Retired French Admiral Antoine Schwerer headed the far-right Ac-
tion Française, which took part in the riots, and although he died prior to 
France’s defeat in 1940, his organization supported Marshal Henri Pétain’s 
collaborationist Vichy regime.123 One of the groups, titled as the Croix-de-
Feu and led by a retired Colonel François La Roque, grew to over 700,000 
members.124 One historian has concluded that La Roque “got far closer, in 
every sense of the word, to the seat of power than Mussolini’s Black Shirts 
ever did.”125 None of the retired military officers involved in the riots were 
prosecuted in military trials, though some of the more prominent retired of-
ficers later bolstered the Vichy regime after the French defeat in 1940.126 For 
instance, La Roque expressed a duty to support Marshal Petain rather than 
join with the Free French in 1941.127 It is not an unreasonable observation 
then that in enabling military trials of former officers, de Gaulle at least made 
it less palatable for a would-be Boulanger, La Roque, or Schwerer, to try to 
upend the government.

II. THE DANGERS OF MICHAEL FLYNN AND THE ENABLING SOURCES

Flynn is not the first general officer to appeal to racism during a presi-
dential election. In 1880, Major General Winfield Scott Hancock, a Civil War 
hero, ran for the presidency while still on active duty. Indeed, he was the 
commanding general of the Atlantic Division in New York and subject to the 
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Articles of War—the predecessor military law to the UCMJ—when he 
sought the presidency.128 In an effort to wrest California’s voters away from 
Republican James Garfield, Hancock’s campaign claimed that Garfield 
would welcome “hordes of Chinese migrants” into the state.129 Exacerbating 
the antagonism that California’s white population had toward the Chinese, 
Hancock’s smear against Garfield was effective enough to have the state vote 
for the Democratic Party candidate for the only time in the nineteenth cen-
tury.130

Nor is Flynn, McInerney, or Tata the first retired flag officer to espouse 
that a presidency is illegitimate. In the late 1930s, retired Major General 
George Van Horn Moseley publicly spoke against President Franklin Roose-
velt’s administration and claimed that Jews in the United States sought a 
communist takeover.131 In 1939, Moseley, who had retired months earlier, 
tried to have General Walter Delamater, the commander of the New York 
National Guard expel Jewish officers from the Guard.132 That same year, a 
small fascist organization, the American Christian Front Conference, sought 
Moseley to become a “Fuhrer” for the United States” just as Adolph Hitler 
had garnered the title in Germany.133 On February 22, 1942, George E. 
Deatherage, the former “commander” of the Knights of the White Camel-
lia—a pro-Nazi organization—informed a congressional investigation that 
his organization sought to create a fascist government in the United States 
with Moseley as the leader.134

Moseley, much like Flynn, McInerney, and Tata, did not resign his com-
mission and safely collected his retirement, even though he understood there 
was a possibility he could be recalled and court-martialed. In the Library of 
Congress which houses Moseley’s personal correspondence, one letter writ-
ten in 1940, in particular evidences his knowledge of the continuation of mil-
itary jurisdiction over him with the concluding statement: “the only good I 
can do now is in keeping a large correspondence with men who are in a po-
sition to influence public affairs. The enemy has silenced me, and I am hand-
icapped, as I am still a government official, in fact.”135
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There is another flag officer that Flynn in particular, but to a lesser degree 
McInerney and Tata have emulated, albeit with one significant difference. In 
1962 General Edwin Walker resigned his commission rather than retire, spe-
cifically so that he could engage in activities such as standing with Governor 
Ross Barnett of Mississippi and exhort white citizens to violently prevent the 
integration of that state’s flagship university, as well as openly accuse Gen-
eral Maxwell Taylor of being a communist.136 Walker understood that he 
could be recalled to duty and court-martialed if he continued to collect his 
retirement, so he resigned his commission before his Mississippi episode.137

Prior to his resignation, Walker’s conduct concerned both the Eisenhower 
and Kennedy administrations. Eisenhower had placed Walker in command 
of forces responsible for enforcing constitutional integration of schools in 
Little Rock, Arkansas after the state governor commanded the state national 
guard to prevent the enforcement of Brown v. Board of Education.138 But in 
Walker’s next assignment, he appeared to criticize Eisenhower and claimed 
that communists had infiltrated the government.139 In the first year of Ken-
nedy’s presidency Walker was removed from a divisional command in Eu-
rope after he tried to indoctrinate soldiers with conservative political tracts.140

Because Flynn, along with McInerney and Tata, have not thought it pru-
dent to resign, they still collect their retirement. Unlike Walker, they have 
evidenced a willingness to remain subject to the UCMJ and flout the law at 
the same time. There is another important point to Walker that bears on 
Flynn’s conduct in particular. Walker, like Ludendorff, influenced at least 
one junior officer into following his example. In 1962 Major Archibald Rob-
erts, a Walker protégé, spoke to the Daughters of the American Revolution 
and accused Assistant Secretary of State G. Mennen Williams of “leftist lean-
ings,” and Los Angeles’ mayor, Sam Yorty of being a communist.141 The 
attack on Williams was essentially a claim that President Kennedy’s foreign 
policy with the emerging post-colonial African governments was supportive 
of communism.142 It is noteworthy that approximately one in five people 
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arrested in the January 6 attack on the Capitol were military veterans or re-
servists.143

A.  The Conduct of Retired General Michael Flynn

This article centers on Flynn’s association with the Proud Boys and the 
“Stop the Steal” organization, rather than his conduct during the “Mueller 
Investigation” into the 2016 election. However, it is important to gain a fuller 
understanding of his association with QAnon and the white nationalist groups 
since Trump issued him a pardon. On April 30, 2014, Flynn announced his 
retirement from the Army after an over thirty-year service.144 Shortly after 
his retirement, he founded the Flynn Intel Group, a Delaware chartered cor-
poration designed to provide “lobbying services” to foreign corporations and 
entities.145 Flynn failed to register as a foreign agent after accepting over 
$500,000 to investigate Fethullah Gülen at the behest of a business partner of 
Turkey s president, Recep Tayyip Erdo an.146 The Obama administration’s 
opposition to Gülen’s extradition contributed to a rift in United States-Turk-
ish relations as Gülen is a cleric that Erdo an insists is a danger to Turkey s 
security.147 Flynn’s failure to register under the law was, in fact, a violation 
of the Foreign Agents Registration Act.148

It should be troubling that Flynn, a one-time director of the Defense In-
telligence Agency engaged in lobbying on behalf of a foreign government, 
even though Turkey is a member of the North Atlantic Treaty Organization, 
and then failed to register in compliance with the law. The Defense Intelli-
gence Agency is responsible for, among other missions, collecting intelli-
gence on the military capabilities of foreign nations and non-governmental 
actors.149 It is also noteworthy that Flynn was not held in high esteem at the 
end of his active duty military career.150 His coworkers were concerned that 
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he had become too close with his Russian intelligence counterparts.151 More-
over, Acting Attorney General Sally Yates testified to the Senate in 2017 that 
she warned the Trump administration about Flynn’s unreliability.152 During 
the investigation into Russian election interference, led by Robert Mueller, 
Flynn issued false statements under oath.153 After being charged with the of-
fense of lying to the Federal Bureau of Investigation, he pled guilty in federal 
court.154 Ironically, during the 2016 presidential campaign he encouraged 
crowd supporting Trump to shout “lock her up” in regard to Trump’s oppo-
nent, Hillary Clinton.155

In July of this past year, Flynn appeared to swear allegiance to QAnon, a 
conspiracy-driven network which is designed to sow doubt in governmental 
institutions as well as to support Trump.156 On October 2, 2020, the House of 
Representatives passed a bipartisan resolution condemning QAnon for its 
blatant anti-Semitism as well as its encouragement to engage in criminal or 
violent activity.157 In the prior four years, Flynn has been involved in unusual 
political activity and as noted above, pled guilty to a federal charge of lying 
under oath.158 The lie was accepted by a United States District Court judge 
to be “material,” to the crime of obstruction of justice even though Attorney 
General William Barr, over the objections of the Department of Justice’s 
prosecutors and many noted constitutional and criminal law scholars argued 
in opposite.159

On November 25, 2020, Trump issued a very broad pardon to Flynn.160

And on December 18, 2020 two weeks after the Electoral College confirmed 
that Joseph Biden and Kamala Harris were elected president and vice presi-
dent, Flynn proclaimed that Trump should declare martial law and have the 
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military administer a revote.161 Indeed, Axios has reported that Flynn and 
other conspiracy leaders met with Trump and accused the Justice Department 
under Attorney General Barr of being untrustworthy and in league with the 
conspiracy to deny Trump reelection.162 Multiple media sources reported on 
Flynn exhorting the Proud Boys and other white supremacist organizations 
between December 11, and immediately prior to the January 6 assault on 
Congress.163

Understanding the Department of Justice’s charge against Flynn, as well 
as the efforts of the Russian government in the 2016 election are important 
in placing Flynn’s later conduct into another context. The Soviet Union had 
attempted to influence one presidential election. In 1968, the Committee for 
State Security (KGB) favored Hubert Humphrey over Richard Nixon, but 
Humphrey rejected an offer for assistance.164 Nixon, it is now known, sought 
to undermine Lyndon Johnson’s peace efforts by lobbying the South Viet-
namese government to continue the war.165 There is a broad consensus that 
the Russian government attempted to tilt the 2016 election to Trump. Flynn’s 
deceit to the Federal Bureau of Investigation on his contacts with Ambassa-
dor Sergey Kislyak is well documented within the “Mueller Report.”166 In-
deed, the report concluded “Flynn’s false statements and omissions impeded 
and otherwise had a material impact on that ongoing investigation.”167

Whether Flynn attempted to aid Russia is not pertinent to the charges sug-
gested below, but his conduct during the investigation into election interfer-
ence evidences his state of mind to later disrupt the constitutional processes 
of government.168

Like Ludendorff, Flynn is an accomplished author in the field of military 
affairs. In 2016 he authored The Field of Fight: How We Can Win the Global 
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War Against Radical Islam and its Allies with the St. Martin’s Press.169 Flynn 
as also been cited in several studies on terrorism, the role of intelligence in 
American military operations against Islamic-terror networks, and the im-
portance of cultural knowledge.170 He began his career in the military after 
graduating from the University of Rhode Island in 1981 on an Army Reserve 
Officers Training Corps scholarship and entered into the military intelligence 
field. Flynn took part in Operation Urgent Fury, the invasion of Grenada, and 
has served in senior military positions during the Global War on Terror. 
While his impressive military record may serve as mitigation, it also high-
lights the fact that he was able to comprehend the gravity and dangers of his
criminal conduct. And, as previously noted, Flynn was exposed to German 
military history throughout his attendance in the armed forces military edu-
cational process.

One troubling feature, among the many, to emerge after the January 6 
attack on the capitol is that Flynn’s brother, Lieutenant General Charles 
Flynn was involved in the military’s response to the insurrection.171 It has 
been reported that when, on January 6, Capitol Police Chief Steven Sund im-
plored the Army to immediately activate the D.C. National Guard, Lieutenant 
General Walter Piatt, while in the vicinity of Charles Flynn, responded that 
he would not support approving this request.172 Piatt has since denied making 
that statement.173 Unlike the state National Guard, the Washington D.C. Na-
tional Guard has the president as its commander in chief at all times, but the 
Secretary of the Army may order the guard’s deployment.174 Initially, senior 
military spokespersons denied that Lieutenant General Charles Flynn took 
part in the slow mobilization of the National Guard, but this proved to be 
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false.175 Moreover, Maryland Governor Larry Hogan’s request to deploy the 
Maryland National Guard into the Capitol was initially rebuffed, by the Sec-
retary of Army’s office, in spite of the fact that members of Congress franti-
cally sought his assistance.176 As in the case of the D.C. Guard’s activation, 
the Trump administration could have approved Governor Hogan’s offer.177

This seeming inaction of the Trump administration’s response in activating 
the D.C. Guard raises the appearance of a possibility similarity between the 
Reichswehr’s absence from involvement in the Kapp Putsch, since the people 
involved in the “stop the steal” movement to destroy the constitutional pro-
cess of Electoral College certification were largely aligned with right-wing 
ideologies. Even if retired General Flynn had no influence in the slowness in 
the administration’s slowness to protect Congress, his exhortations to over-
turn the election and implement martial law would, as advocated here, be 
punishable under the UCMJ. Flynn’s conduct coupled with the Trump ad-
ministration’s slowness to respond, however, certainly places Flynn further 
into the Ludendorff model.

B.  General Thomas McInerney

General Thomas McInerney began his Air Force career in 1959 after 
graduating from the United States Military Academy.178 He took part in the 
1962 Berlin Crisis, served as a forward air controller, and flew combat mis-
sions during the Vietnam Conflict.179 There should be little doubt that he 
served the United States in hazardous missions with valor and served with 
distinction in peacetime, being promoted to the second ranking position in 
the Air Force, vice chief of staff.180 McInerney retired from active duty in
1994 and became a consultant and editorialist for FOX.181 But, as in the case 
of Flynn, it is troubling that after rising to a position analogous to that of 
retired General George Van Horn Moseley, his conduct has sufficiently em-
ulated both Moseley’s and Ludendorff’s.

In 2016 McInerney endorsed Trump’s candidacy, and while there is noth-
ing unlawful about doing so, it is notable that he had previously joined with 
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Trump in challenging Obama’s legitimacy.182 Known as the “birther conspir-
acy,” McInerney insisted that Obama was born outside of the United States 
and therefore could not be a legitimate president.183 In 2010 he openly backed 
Lieutenant Colonel Terry Lakin, who refused to deploy to Afghanistan based 
on his belief that Obama was not eligible to be president.184 Lakin, however, 
did not quietly lodge his objections to Obama but rather publicly insisted that 
Obama was an illegitimate commander-in-chief and did so through a con-
servative organization overseen by a former United States Senator.185 It is 
true that McInerney is not the first former general to champion a service-
member challenging an administration. When in 1969 a sailor named Oscar 
Priest published a newsletter critical of the Vietnam Conflict, disparaging 
both Federal Bureau of Investigation Director J. Edgar Hoover and Secretary 
of Defense Melvin Laird, an expert military witness testified that Priest’s 
newsletter was unlikely to undermine military discipline.186 However, the ex-
pert did not challenge Nixon’s legitimacy as commander-in-chief; rather, he 
testified that Priest was not a danger to military discipline, and therefore the 
analogy is somewhat tenuous and not entirely helpful to McInerney.187

McInerney’s public assertions of Obama’s illegitimacy could have been 
charged under Article 133 as well as under other articles such as solicitation 
to commit mutiny or contempt for the President.188 However, the focus of 
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this article is on his current conduct, including falsely claiming that Speaker 
of the House Nancy Pelosi’s laptop was taken during the assault on the Cap-
itol and that the election was fraudulent.189 This was yet another effort by 
McInerney to delegitimize the elected government. As noted above, McIner-
ney claimed the special forces had attacked a Central Intelligence Agency 
facility in Germany to stop that agency from ensuring Biden’s election.190 He 
further insisted, without supporting facts, that Trump had defeated Biden in 
a “landslide” and that the Democratic Party had become treasonous.191 Given 
that his comments were published in the Military Times, it should be assumed 
that the military’s rank and file were aware of his beliefs. This gives rise to 
the possibility that one or more members of the military, if not the general 
public, acted in accordance.

C.  Brigadier General Anthony Tata

Like McInerney, retired Brigadier General Anthony Tata earlier claimed 
that Obama was an illegitimate president. Tata was commissioned in 1981 
after graduating from the United States Military Academy. He retired in 
2009. However, prior to his retirement, the Army Inspector General’s office 
investigated him for adultery. and either he or his lawyer submitted a doc-
tored court document.192 After retiring he was hired as the chief operating 
officer for the District of Columbia Public Schools and then Wake County, 
North Carolina Public School System in a similar capacity.193 In 2013, North 
Carolina’s governor appointed him as Secretary of the Department of Trans-
portation. However he resigned from the position after two years.194 After 
leaving public office, and during Trump’s presidency, Tata alleged that 
Obama was a terrorist leader who sought Israel’s destruction.195 Between 
2017 and 2020, Tata also made statements against Speaker Pelosi and other 
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government officials.196 In June 2020, Trump nominated Tata to the position 
of undersecretary of defense for policy.197 This critical position is responsible 
for, among other duties “the integration of the activities of the Department 
into the National Security Strategy of the United States.”198 Because of Sen-
ate objections, Tata withdrew his name from consideration prior to a confir-
mation vote.199 Still, Trump placed Tata in the Pentagon by making him a 
senior advisor to Secretary of Defense Mark Esper.200

On November 10, 2020, after the election, Trump obtained Esper’s res-
ignation. 201 Esper had previously objected to the use of the military to curb 
demonstrations demanding an end to police brutality and systemic racism in 
June 2020 which had, in some instances, turned violent.202 One day later, 
Trump removed Joseph Kernan, the undersecretary of defense for intelli-
gence, and James Anderson, the acting undersecretary of defense for policy, 
and appointed Christopher Miller as acting secretary of defense to replace 
Esper.203 Trump’s actions resulted in all ten living former defense secretaries, 
including former Vice President Richard Cheney and former Secretary of De-
fense James Mattis warning Miller that involving the military in the resolu-
tion of election disputes would undermine the Constitution.204 With Ander-
son’s resignation, Trump placed Tata into the position that the Senate 
originally considered him for.205 While Tata has apologized for his past com-
mentary, and his more recent statements have been subdued, he was likely in 
a position to publicly speak against the January 6, 2021 insurrection at the 
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Capitol as it occurred, and certainly after it. In fact, he had a duty to do so 
under the UCMJ. That is, Article 94 states that a person subject to the code 
who fails to do his utmost to prevent and suppress a sedition is guilty of vio-
lating the article.206 Tata remained publicly silent on January 6 and continues 
to be.

D.  The Military Establishment, Congress, and the Civil-Military 
Relations Field

It is noteworthy that while the Department of Defense has proved willing 
to recall retired service members for courts-martial, seldom has it evidenced 
an inclination to recall retired flag officers, even when there is clear evidence 
of criminality, such as in the recent so-called “Fat Leonard” scandal which 
implicated several retired admirals.207 The scandal arose as a result of naval 
officers, including retired flag officers, and civilian officials in the Depart-
ment of the Navy receiving kickbacks from an Indonesian contractor. As a 
result, one admiral was convicted in federal court, another is awaiting trial, 
and several reprimanded retired flag officers who defrauded the government 
will still collect millions of taxpayer dollars in retirement benefits and retain 
their military status.208

General David Petraeus serves as another example of a retired flag officer 
who committed a UCMJ offense by having an extramarital affair and provid-
ing access to classified data to his paramour while he was Commander of 
U.S. and NATO forces in Afghanistan.209 The offenses came to light after 
Petraeus left the Army and was serving as CIA Director.210 Although perhaps 
antiquated, the UCMJ criminalizes adultery under Article 134.211 Petraeus 
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was a decorated officer who had earned national acclaim, but he was permit-
ted to plead to a federal misdemeanor charge and sentenced to probation.212

Like Petraeus, retired General James Cartwright was allowed to plead guilty 
in federal court to a misdemeanor after it was discovered he lied to Federal 
Bureau of Investigations agents pursing national security leaks.213 In United 
States v. Gomes, the Court of Military Appeals accepted this conduct as a 
chargeable offense for retirees under the UCMJ.214 In contrast, several lower-
ranking retirees who have been recalled to active duty and court-martialed 
have been sentenced to dishonorable discharges.215 Thus, the failure to hold 
Flynn and other retired flag officers accountable under military law may in-
form the military’s rank and file that retired flag officers are an unfairly pro-
tected class, thereby eroding faith in the fairness of the military justice sys-
tem.216

The first retired flag officer to be court-martialed under the UCMJ was 
Admiral Selden Hooper in 1957.217 A decorated World War II veteran who 
commanded naval forces against the Japanese, Hooper was caught in a ho-
mosexual sting operation, brought back on duty, and court-martialed for con-
duct unbecoming an officer and gentleman.218 He spent the rest of his life 
unsuccessfully trying to convince the military and federal courts that as a 
retiree, his conduct had no bearing on the military.219 In 2017, the Army re-
called an elderly retired general, James Grazioplene, to duty after determin-
ing there was probable cause to conclude that he committed rape of a child 
over two decades earlier.220 The statute of limitations prohibited the Army 
from pursuing a court-martial, but Grazioplene later pled guilty in a Virginia 
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state court.221 Historically, there is a pattern in which retired flag officers are 
exempted from court-martial unless their conduct results in a singular victim, 
such as in Grazioplene’s case, or when a disfavored minority violates a mili-
tary code of conduct, such as in Hooper’s case. Clearly, Hooper was not a 
national security threat, and while Grazioplene’s crime was of a horrible na-
ture, he too was not the threat to the nation’s security that Flynn and the others 
are.

The military establishment’s reticence to apply the UCMJ to retired flag 
officers may be partly reflected, if not enabled, by the quietude of practition-
ers in the field of civil-military relations. Most recently, one of the leading 
civil-military relations scholars, Professor Peter Feaver, had little to write on 
Flynn in terms of the military holding him accountable, but at least he men-
tioned Flynn in regard to the events of January 6.222 (In 2015 Feaver cau-
tioned that Flynn, having retired from the military and immediately criticized 
the Obama administration, had made himself vulnerable to a charge of be-
having inappropriately.223) Andrew Bacevich, another prominent military af-
fairs scholar, observed that Trump had lost respect within the military’s flag 
officer ranks, but he has not mentioned Flynn’s conduct prior to the elec-
tion.224 Professor Bacevich did, however, criticize the retired flag officers 
who endorsed Trump’s reelection efforts.225

Beyond Feaver’s and Bacevich’s scholarship, the punditry on the subject 
of recalling retirees is laced with an imbalance which exempts Flynn, McIn-
erney, and others who have backed causes associated with January 6. In June, 
2020, Victor David Hanson authored a critique of retired generals in the Na-
tional Review but omitted Flynn, McInerney, and Tata.226 Hansen recently 
cautioned that retirees remain subject to the UCMJ and could be prosecuted 
for contempt toward the president, but he was referring to retired flag officers 
who opposed Trump’s response to demonstrations for social justice over the 
summer.227 Hanson has, however, been supportive of Trump’s policies, if not 
the president’s character.228 Edward Chang, an author for the Federalist, ex-
coriated retired Admiral William McRaven for criticizing Trump, warning 
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His Personal Domestic Police Force, L.A. TIMES (June 4, 2020), https://www.latimes.com/opinion/story
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he encouraged insubordination in the ranks.229 However, an internet search 
yields an absence of criticism on Flynn and the others from Chang.

Retired Major General Charles Dunlap, a Duke University professor of 
legal practice and former deputy judge advocate general, warned in 1994 that 
there was a decline in civilian control of the military and that if “conventional 
political methodologies” failed, the military itself could be placed in a posi-
tion of taking over the functions of government.230 Eight years later he au-
thored a fictionalized account of a military junta in Parameters, the Army 
War College journal.231 The cause of the junta was partly attributable to a 
loss of faith in democracy and the inability of the government to constitution-
ally govern.232 Dunlap has championed the authority to recall retirees and has 
opposed the conduct of retired flag officers who criticized Trump.233 How-
ever, since the 2020 summer demonstrations against police brutality, if not 
since the beginning of the Trump administration, he has supported Trump’s 
military policies including the pardoning of former service members con-
victed of “war crime” offenses.234 He warned attorneys who might advise 
service members on the legality of presidential orders that they may be com-
mitting an offense by doing so.235 However, in none of his posts, through 
mid-February 2021, did he appear to articulate concern about Flynn, McIn-
erney, or the dangers of right-wing supremacist groups undermining the mil-
itary, though he cautioned that efforts to curb extremism in the military might 
trammel the rights of service members.236 Disconcertingly, Dunlap’s blog 
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includes a guest post that could be interpreted as defending the right of active 
duty officers to engage in conduct that has the potential to undermine an in-
coming commander-in-chief.237

Another example of the imbalance in approaching military justice is ev-
ident in Congress. For instance, Senator Marco Rubio demanded that the 
Army discipline Lieutenant Spenser Rapone after discovering that Rapone 
lauded the long-deceased communist fighter Che Guevara.238 While it is true 
that Guevera murdered innocent people, Rapone, who was administratively 
discharged by the Army, hardly constitutes the threat to the national security 
on the level of Flynn. Indeed, Rubio has been silent as to generals that backed 
Trump, including Flynn. Rubio is not alone in the Senate. Lindsay Graham, 
a retired reserve colonel and judge advocate, lauded Flynn as well.239 Alt-
hough Graham spoke complementarily about Flynn prior to January 6, he has 
remained silent on the matter in the weeks after the event. He has instead 
oddly cast some of the blame for the gravity of the attack on Speaker Pelosi. 
Graham is a retired reserve colonel in the Air Force Judge Advocate Gen-
eral’s Corps and presumably has enough familiarity with military law and 
history to understand the dangers of Flynn’s conduct.240 Yet, he chose to ally 
with Flynn.

III. MILITARY LAW AND THE RETIREE

While the authority to recall retirees has long existed in United States 
law, it is important to note that this authority withstood constitutional chal-
lenge after the Court determined in 1955 in United States ex rel Toth v. 
Quarles that service members who were discharged after serving in the mil-
itary for a period of time, but short of retirement, were beyond the reach of 
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military jurisdiction.241 Toth concededly arose during a period of conscrip-
tion and also at a time when the Court significantly reduced the reach of mil-
itary jurisdiction in a variety of arenas.242 But Toth has remained the law of 
jurisdictional limitation for the United States military. Moreover, it is also 
significant that in 1958 in Trop v. Dulles, the Court precluded the automatic 
loss of United States citizenship after a court-martial conviction.243 Thus, 
while the Court has upheld retaining jurisdiction over retirees, since the end 
of World War II, it has significantly curbed the reach and effects of military 
jurisdiction over short-term service members and citizens.

United States laws and military regulations also place occupational and 
commercial restrictions on retirees. Notably, in 1963, the United States Dis-
trict Court for the District of Columbia, in Taussig v. McNamara, upheld a 
post-employment restriction against lobbying the Department of Defense on 
behalf of defense corporations.244 Taussig did not arise from a court-martial 
but rather from an instance in which the Department of the Navy halted Jo-
seph Taussig’s military retirement income.245 Taussig was a decorated World 
War II naval veteran.246 After the Navy restored his pension following a ten-
week-long inquiry, Taussig sought a declaratory judgment in federal court 
that the statutory post-retirement prohibition against “influence peddling” 
was an unconstitutional restraint on him.247 Judge Luther Youngdahl, the au-
thor of Taussig, determined that commercial prohibitions designed to prevent 
influence peddling did not amount to “invidious discrimination” but rather 
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were within the power of Congress to protect the government.248 It is note-
worthy that Youngdahl, a World War I veteran, had earlier served as the 
judge on the trial of Owen Lattimore and cast considerable doubt on the gov-
ernment’s national-security-based prosecution in that trial.249

A.  The Law and the History of Retiree Recall to Duty

On August 18, 1916, President Woodrow Wilson vetoed a military ap-
propriations bill that, had it become law, would have terminated the Army’s 
ability to recall a retiree to duty for the purpose of a court-martial.250 No size-
able congressional opposition to the recall of retirees was demanding a 
change in the law. Rather, the impetus for the bill came from one member of 
the House of Representatives.251 Congressman John Hay (D-VA), the chair-
man of the House Military Affairs Committee, had earlier taken sides in a 
dispute between General Frederick Ainsworth, the Army’s adjutant general, 
and General Leonard Wood, the chief of staff of the army.252 In the midst of 
a War Department staff reorganization in 1912, Secretary of War Henry 
Stimson suspended Ainsworth from his position and initiated court-martial 
proceedings; Ainsworth asked for permission to retire.253 Hay, who allied 
with Ainsworth, was upset that the War Department could recall the now-
retired Ainsworth to duty and prosecute him in a court-martial if he continued 
to bring his dispute with Wood to the public.254

In 1881, the Court, in United States v. Tyler, upheld the government’s 
position that military retirement pay is actually “compensation… at a reduced 
rate.”255 Tyler arose from a retired officer’s challenge to the Army’s pension 
scheme, rather than from a court-martial conviction.256 However, the Court 
held that retirees remain in the service and are therefore subject to the 
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military’s rules and Articles of War.257 At no time prior to Wilson’s veto does 
it appear that the federal judiciary cast doubts on Tyler. Indeed, in 1912, the 
Court favorably referenced Tyler.258 Moreover, in 1895, the Court of Claims 
determined that because there was a statutory prohibition against federal of-
ficers representing clients against the United States Government in that court, 
Colonel William Winthrop, as a retired military officer, was constrained by 
the same law.259 Ironically, in his Military Law and Precedents, Winthrop 
noted in a footnote: “That retired officers are a part of the army and so triable 
by court-martial—a fact never indeed admitting of question—is adjudged in
Tyler.”260

In 1895, the Court of Appeals for the District of Columbia refused to 
intercede in the arrest of a retired officer.261 After Captain George A. Armes 
retired in 1883, one could fairly characterize him as a troubled and trouble-
some retired officer who attracted attention.262 Prior to his retirement, the 
Army had thrice court-martialed him for insubordination and assault, includ-
ing once for punching Pennsylvania’s governor. 263 The offense which led to 
his arrest in 1895 was purely military in nature: he sent an insulting letter to 
Lieutenant General John McAlister Schofield, the Commanding General of 
the United States Army.264 Armes was able to obtain a judicial order freeing 
him from arrest, but the War Department appealed to Justice Ferdinand Mor-
ris, who reversed the order.265 To Justice Morris, a Civil War Union Army 
veteran, it was unquestionably constitutional for a retired officer to remain 
subject to military law, as evidenced by the beginning of his ruling:

The appellee is an officer of the army of the United States, entitled to wear 
its uniform and to draw pay as such, and by express provision of the statute 
law of the United States for the government of the army, made subject to 
the rules and articles of war, and to trial by court-martial for any infraction 
of those articles.266
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And, Morris noted that conduct unbecoming an officer and gentleman was 
one of the laws Armes’ likely violated.267

In 1961, the United States District Court for the District for Northern 
California upheld the recall of a retired naval officer for the purpose of a 
court-martial.268 Similar to the case of retired Admiral Selden Hooper, the 
Navy charged the retired officer with sodomy and conduct unbecoming an 
officer.269 In upholding the authority to recall the retired officer, Judge Albert 
Charles Wollenberg noted “the interest of the Navy in policing its retired 
members is a legitimate one, since their commissions are not expired, but are 
merely dormant, pending call.”270 Although Wollenberg had never served in 
the military, he reached a conclusion on retiree jurisdiction similar to Morris 
and Youngdahl.271

Military courts have also consistently upheld the constitutionality of re-
calling retirees who violate various military law prohibitions. For instance, 
in 1964, the Court of Military Appeals determined that Congress’s extension 
of jurisdiction to disabled retirees was constitutional and therefore the mili-
tary could prosecute a retiree for offenses which occurred on an overseas 
military base.272 In 1987, the Court of Military Appeals upheld the military’s 
assertion of jurisdiction over a retired marine who committed larceny on a 
military base.273 In 1989, in Pearson v. Bloss, the Air Force Court of Criminal 
Appeals noted that under regulations prescribed by the Secretary of the Air 
Force, retired service members could be recalled to active duty if the charges 
were linked to the military or were adverse to the United States.274
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B.  Sedition in Military Law

Sedition and solicitation of others to commit sedition are rarely prose-
cuted crimes in the United States military.275 This may be because the over-
whelming majority of military personnel take their allegiance to the Consti-
tution as an unbreakable duty. Perhaps, for this reason, in 1983, the Court of 
Military Appeals, in United States v Mitchell, turned to Winthrop’s influen-
tial Military Law and Precedents to provide guidance on the question of in-
tent regarding solicitation.276 Winthrop—who has been called the “Black-
stone of Military Law,” by the Supreme Court—continues to be cited for 
matters on military law.277 Winthrop—a Civil War veteran who rose to be-
come the deputy judge advocate general with the rank of colonel before his 
retirement in 1895—authored several treatises on military law.278 The federal 
courts often turned to his scholarship while he was still alive.279 Near the 
front of his analysis on the nature of military sedition, in Military Law and 
Precedents, he noted that sedition may be defined as “resistance to the civil 
power, demonstrated by riot or aggravated disorder.”280 However, he also 
noted that at no time prior to the publication of Military Law and Precedent
had the Army actually court-martialed a soldier for sedition.281 Although a 
service member could be guilty of both mutiny and sedition for actions aris-
ing from a singular course of conduct, it is clear that mutiny is the defiance 
of military orders while sedition is “supposed to apply to acts of a treasonable 
or riotous nature, directed against the public peace and the civil authority 
rather than military superiors.”282

Prosecution of sedition in the military has a long history. In 1649, British 
military law listed sedition as an offense that was similar in severity to trea-
son.283 Importantly, under the Council of State, which arose as England’s 
governing body after the execution of Charles I, the law considered sedition 
to be a verbal action in which the offender made statements to the effect that 
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the Parliament or Council of State were tyrannical.284 The 1688 Articles of 
War of James II criminalized sedition as enticing or persuading others to act 
against the monarch or the government.285 In 1775, the British Articles of 
War—as adopted by the Continental Army in the War of Independence—
criminalized sedition, albeit with no mention of a monarch.286 The 1874 Ar-
ticles of War for the United States Army prohibited both sedition and the 
failure to suppress sedition.287

Although there is a dearth of published appellate military law decisions 
on sedition prior to the UCMJ, court-martial orders from naval and army 
courts-martial review provide guidance to the historic meaning of sedition in 
United States courts-martial. 288 In 1918, the Navy Judge Advocate General 
defined military sedition as “conduct tending toward treason but wanting an 
overt act.”289 In 1942, the Navy Judge Advocate General’s office determined 
that a service-member who disparaged the United States through unpatriotic 
language was not guilty of sedition unless the words were uttered with a se-
ditious intent.290 In that particular case, an enlisted Marine was allegedly 
overheard favoring Italy, a country in which the United States had declared 
war on, over the United States.291
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visited May 16, 2021).
285 Article IX reads:
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any Traitorous or Rebellious Act either against the Royal Person of the King or Kingly Gov-

ernment shall suffer Death for it; and whoever shall not reveal to his superior Officer such a 
conspiracy as soon as ever it shall come to his knowledge shall be judged equally guilty with 
the Contrivers of such a Plot or Conspiracy, and consequently shall suffer same Penalty.

GARNET WOLSELEY, 2 THE LIFE OF JOHN CHURCHILL, DUKE OF MARLBOROUGH, TO THE ACCESSION OF 

QUEEN ANNE 83–84 (1894).
286 GEORGE BRECKENRIDGE DAVIS, A TREATISE ON THE MILITARY LAW OF THE UNITED STATES 342 (1st 

ed. 1903).
287 Article 22 reads: “Any officer or soldier who begins, excites, causes, or joins in any mutiny or sedition, 

in any troop, battery, company, party, post, detachment, or guard, shall suffer death, or such other punish-

ment, as a court-martial may direct.” Id. at 389. Article 23 reads:

Any officer or soldier who being present at any mutiny or sedition, does not use his utmost 
endeavor to suppress the same or having knowledge of any intended mutiny or sedition, does 
not without delay, give information thereof to his commanding officer, shall suffer death, or 
such other punishment as a court-martial may direct.

Id. at 391.
288 For the process of courts-martial review, see Joshua E. Kastenberg, Fears of Tyranny: The Fine Be-
tween Presidential Authority over Military Discipline and Unlawful Command Influence Through the 
Lens of Military Legal History in the Era of Bergdahl, 49 HOFSTRA L. REV. 11, 110–12 (2020).
289 C.M.O. 4—1918, in 1 OFFICE OF THE JUDGE ADVOCATE GEN., U.S. NAVY, COMPILATION OF COURT-

MARTIAL ORDERS FOR THE YEARS 1916–1937, 147 (1940).
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Both sedition and mutiny are considered among the most serious crimes 
and may be punished with a sentence of death.292 The UCMJ lists both mutiny 
and sedition within Article 94.293 In current military law, sedition is defined 
as acting “with intent to cause the overthrow or destruction of lawful civil 
authority, creat[ing], in concert with any other person, revolt, violence, or 
other disturbance against that authority.”294 Mutiny is defined as “violence or 
disturbance” with a corresponding “intent to usurp or override lawful military 
authority” or a refusal “in concert with any other person, to obey orders or 
otherwise do his duty.” 295 Thus, sedition is a crime against the civil govern-
ment while mutiny is a crime against the military. UCMJ Article 82 makes it 
illegal to solicit others to commit sedition or mutiny.296 In 1952, the Army 
charged over eighty soldiers from the same regiment with sedition after they 
refused to attack Chinese positions during the Korean War.297 One year later, 
the Army Board of Military Review—a predecessor to the modern Army 
Court of Criminal Appeals—determined in United States v. Turner that a 
military prisoner who counsels other prisoners to resist mandatory work may 
be guilty of the crime of soliciting mutiny.298 In 1956, the Navy Board of 
Review determined, in United States v. Morris, that an enlisted service mem-
ber who was sentenced to a Navy brig for other crimes was guilty of soliciting 
others to commit mutiny by refusing, and coercing others to refuse, to march 
in formation to the mess hall.299 There is widely reported evidence, as noted 
above, that Flynn solicited others to commit sedition for a cause far more 
deleterious to the nation than any of these examples.

C.  Conduct Unbecoming an Officer and Gentleman

The elements for a violation of Article 133, Conduct Unbecoming an Of-
ficer, are first that the officer accused committed or omitted to do certain acts 
and second that under the circumstances, these acts or omissions constituted 
conduct unbecoming an officer and a gentleman.300 In United States v. 
Gomes, one of the earliest appeals to arise under the UCMJ, the (then) Court 
of Military Appeals noted that the prohibition includes an officer articulating 
false statements to Federal Bureau of Investigation agents.301 The Court of 
Military Appeals held that even if the false statement did not arise to meet 

States.” Id. In response to President Franklin Roosevelt’s request, Congress declared war on Italy on De-

cember 11, 1941. Joint Resolution, Pub. L. 77-332, 55 Stat. 797 (1941).
292 10 U.S.C.S. § 894 (2021).
293 10 U.S.C.S. § 894 (2021).
294 10 U.S.C.S. § 894 (a)(2) (2021).
295 10 U.S.C.S. § 894 (a)(1) (2021).
296 10 U.S.C.S. § 882 (2021).
297 88 Soldiers Convicted in Korea Attack Mutiny, L.A. TIMES, Jan. 25, 1953.
298 10 C.M.R. 394, 398 (A.B.R. 1953).
299 21 C.M.R. 535, 540 (N.B.R. 1956).
300 E.g., United States v. Conliffe, 67 M.J. 127, 132 (C.A.A.F. 2009).
301 11 C.M.R. 232 (C.M.A. 1953).
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the actual elements of perjury, it still could be held criminal under Article 
133 because it evidenced, in part, a “moral unfitness” for an officer.302 Given 
that Flynn earlier lied to the Federal Bureau of Investigation, and notwith-
standing former Attorney General William Barr’s claim that Flynn’s conduct 
did not constitute a federal crime, it is clear that had Flynn been recalled to 
duty and court-martialed, his conduct could have reasonably been charged 
under Article 133. It is less clear that Flynn’s pardon extends to shield him 
from military crimes because the pardon itself does not specify “military of-
fenses.”303

Notice, to be sure, is an important due process right, and the Court has 
addressed notice as it applies to Article 133. In 1974 the Court reaffirmed, in 
Parker v. Levy, that the military constitutes a separate society in which toler-
able limits on speech and expression are constitutional.304 Levy arose from an 
army officer serving as a doctor counseling enlisted service-members not to 
deploy to Vietnam.305 The officer, Captain Howard Levy, also publicly artic-
ulated his opposition to the United States’ involvement in the Vietnam Con-
flict.306 Found guilty of disobeying a lawful order and conduct unbecoming 
a gentleman, a court-martial sentenced him to three years at hard labor and a 
dismissal.307 While Levy raised a First Amendment defense on appeal, the 
Court, in an opinion authored by Justice William Rehnquist, held that the 
amendment’s protections are not as broad in the military as in civilian life.308

Since 1974, the military courts have continued to uphold Article 133. In 
United States v Vorhees, the Court of Appeals for the Armed Forces upheld 
a conviction based on an officer’s sexually-laden comments to enlisted per-
sonnel.309 In United States v. Hartwig, the Court of Appeals for the Armed 

302 Id. at 236. In United States v. Diaz, No. NMCCA 200700970, 2009 CCA Lexis 79 at *7, *16 (N-M

Ct. Crim. App. 2009), the Navy-Marine Court of Criminal Appeals, in an unpublished opinion, held that 

the release of classified information to an unauthorized person was chargeable under Article 133. The 

Court of Appeals for the Armed Forces upheld the officer’s conviction and sentence. United States v. 

Diaz, 69 M.J. 127, 137 (C.A.A.F. 2010).
303 See, e.g., Lorance v. Commandant, 435 F. Supp. 3d 1169, 1177–78 (D. Kan. 2020) (holding that a 

pardon does not shield a convicted service member from the collateral consequences of the pardon).
304 Parker v. Levy, 417 U.S. 733, 743 (1974).
305 Id. at 736.
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Navy v. Avrech, 418 U.S. 676 (1974); Priest v. Sec’y of the Navy, 570 F. 2d 1013 (D.C. Cir. 1977); and 

Culver v. Sec’y of Air Force, 559 F. 2d 622 (D.C. Cir. 1977).
307 Parker, 417 U.S., at 736.
308 Id. at 759. The Court noted that in military law, other considerations arise:

The armed forces depend on a command structure that at times must commit men to combat, 

not only hazarding their lives but ultimately involving the security of the Nation itself. Speech
that is protected in the civil population may nonetheless undermine the effectiveness of re-
sponse to command. If it does, it is constitutionally unprotected.

Id.
309 United States v. Voorhees, 79 M.J. 5, 17 (C.A.A.F. 2019).
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Forces determined that an officer’s language need not present a clear and 
present danger to the military to run afoul of Article 133.310 Although Hart-
wig arose from an officer’s sexually salacious letter to a fourteen-year old, 
the court, in citing to Priest v. Secretary of the Navy, noted that a service-
member’s language that “undermines the effectiveness of response” by mili-
tary personnel to command may be constitutionally prohibited.311 Priest is an 
important decision issued by the Court of Appeals for the District of Colum-
bia because it recognized that an enlisted sailor who published an under-
ground newspaper critical of the Vietnam conflict and calling authority “ille-
gitimate” could undermine military effectiveness.312

D.  The Framers’ Intent: Restrictive Application of Military Law 
Favors Recall to Duty

In 1950, with the enactment of the UCMJ, Congress expanded the mili-
tary’s jurisdiction over crimes beyond what it had ever been.313 However, at 
the height of the Vietnam Conflict, the Court, in O’Callahan v. Parker, cur-
tailed the military’s jurisdiction to crimes which had a direct military 
nexus.314 Authored by Justice William O. Douglas, O’Callahan rested on the 
premise that because the nation’s founders had a fear of standing armies and 
had limited court-martial jurisdiction to military-specific offenses, the 1950 
expansion was unconstitutional.315 Less than two years after O’Callahan, the 
Court in Relford v Commandant listed twelve factors to consider in determin-
ing whether the military possessed court-martial jurisdiction.316 Notable 
among these factors is the flouting of military authority and a connection be-
tween a military duty and the charged crime.317 The primary responsibility of 
all officers is fidelity to the Constitution as embodied in their oath of office. 
While it is true that the Court overturned O’Callahan in Solorio v. United 
States (and by implication negated Relford),318 when reviewing Flynn’s con-
duct under the service-connection test arising from the two moribund deci-
sions, it is clear that the military would retain jurisdiction. So too would it in 
regard to McInerney and Tata.

310 United States v. Hartwig, 39 M.J. 125, 128 (C.M.A. 1994).
311 Id. citing to 570 F.2d at 1017.
312 Priest, 570 F.2d. at 1017.
313 See Harvey Allen Sernovita, The New Boundaries of Military Jurisdiction, 43 TEMP. L. Q., 166 168–

69 (1969–1970).
314 O’Callahan v. Parker, 395 U.S. 258, 270–71 (1969).
315 Id. at 268–69. For the history of O’Callahan, see Joshua E. Kastenberg, Cause and Effect: The Origins 
and Impact of Justice William O. Douglas’s Anti-Military Ideology from World War II to O’Callahan v. 
Parker, 26 T. COOLEY L. REV. 163 (2009).
316 Relford v. Commandant, 401 U.S. 355, 365 (1971).
317 Id.
318 Solorio v. United States, 483 U.S. 435, 441 (1987).
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Two recent Court of Appeals for the Armed Forces decisions highlight 
how, even under the Relford twelve-part test, jurisdiction may still attach to 
Flynn, McInerney, and Tata. In United States v. Hennis, the appellate court 
determined that the Army was not constitutionally barred from recalling to 
active duty a retired service member who had committed murder in North 
Carolina.319 The civilian trial resulted in a conviction for the murder of three 
military dependents in 1986, but the conviction and death penalty were over-
turned by the North Carolina Supreme Court.320 In 1989 Hennis was acquit-
ted by a North Carolina jury and permitted to return to active duty until his 
retirement in 2004.321 The Court of Appeals for the Armed Forces determined 
that even if the Relford test remained in effect, the military would maintain
jurisdiction because there was a service nexus between Hennis and the mur-
der victims, who were the children and spouse of an active-duty officer.322

There is a final reason why it is important to hold Flynn and the others 
accountable under military law. At the United States’ founding, the Consti-
tution’s framers believed that a standing army was a danger to the liberties of 
citizens.323 In the words of Professor Richard Kohn, “No principle of govern-
ment was more widely understood or more completely accepted . . . than the 
danger of a standing army in peacetime.”324 The founders adopted the Whigs’ 
fears of standing armies, and this fear influenced the shaping of the Consti-
tution.325 In the rebelling colonies that became the United States, George III’s 
use of a standing army (with the addition of Hessian mercenaries) was bitterly 
resented and appears among the grievances listed in the Declaration of Inde-
pendence.326 Shortly after arriving as the ambassador to France, Thomas Jef-
ferson made it known to the new nation that standing armies were antithetical 
to the new republic.327 Likewise, Delegate Edmund Randolph noted at the 
Virginia ratifying convention that “there was not a member of the federal 

319 United States v. Hennis, 79 M.J. 370, 380 (C.A.A.F. 2020).
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convention who did not feel indignation” at the idea of a standing army.328

One only need recall that James Madison, in the Federalist Papers argued:

. . . [T]he liberties of Rome proved the final victim to her military triumphs; 
and that the liberties of Europe, as far as they ever existed, have, with few 
exceptions, been the price of her military establishments. A standing force, 
therefore, is a dangerous, at the same time that it may be a necessary, pro-
vision. On the smallest scale, it has its inconveniences. On an extensive 
scale its consequences may be fatal. On any scale it is an object of laudable 
circumspection and precaution.329

As late as 1829, no less a military icon than former general President 
Andrew Jackson, in his first inaugural address, stressed standing armies were 
“dangerous to free government in time of peace.”330 And even at the begin-
ning of twentieth century, the standing army fears remained a part of the po-
litical-legal landscape.331 For instance, in 1908, while addressing the Ohio 
Board of Trade on the need for a permanent army, future president William 
Howard Taft conceded “there is an indefinite, elusive, but influential impres-
sion in the minds of many that there is something inconsistent with the pur-
pose of a republic.”332 As Taft had previously been Secretary of War and 
served as governor general in the Philippines,333 he wanted to justify his po-
sition, while campaigning, that a standing army was critical to the protection 
of the United States from both external enemies and the possibility of a mass 
insurrection against the government.334 In 1914, President Wilson, who 
would veto the effort to end the military’s jurisdiction over retirees, was em-
phatically opposed to a large standing army. “From the first we have had a 
clear and settled policy with regard” he challenged advocates of increasing 
the military’s size before concluding that to depart from the nation’s founders 
meant “that we had lost our self-possession.”335
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While conceding that sedition is both a military and a civilian crime, al-
beit with differing elements, it remains important that the military exercise 
jurisdiction over Flynn, McInerney and Tata to maintain the military’s sub-
ordination to the civilian government and the Constitution. That is, a military 
which effectively investigates and prosecutes Flynn, McInerney, and Tata in 
a fair trial—the court-martial—is reminding the nation that the military is not 
above the law and will not shun its fullest application against offending re-
tired flag officers. And, if confronted with a dangerous insurrection, the mil-
itary units assigned by the government to protect the republic’s existence will 
be reliably compliant with the Constitution, rather than with a retired flag 
officer’s or errant representative’s self-serving interpretation of the docu-
ment.

CONCLUSION

In 1916, the Judge Advocate General of the Army, General Enoch 
Crowder, testified on the need to maintain retiree jurisdiction as “necessary, 
in order that the retired list might not become a source of tendencies which 
would weaken the discipline of the active land forces and impair that control 
over those forces which the Constitution vests in the President.”336 In analyz-
ing Crowder’s observations, Professor Joseph W. Bishop, in 1964, observed 
that Crowder’s reference to “tendencies” may have been a suggestion that the 
retired list could “become a source of plots and conspiracies against the Gov-
ernment.”337 Bishop went on to note that “such fears are not, of course pure 
fantasy” and pointed to the history of the Weimar Republic as well as the 
French Third, Fourth, and Fifth Republics before commenting on the possi-
bility of such an event occurring in the United States.338 Bishop lived through 
the machinations of Erich Ludendorff, as well as that of Edwin Walker and 
George Van Horn Moseley, but it is Flynn, McInerney, and Tata who give 
credence to his fears, not only for their actions, but also because of the pos-
sibility that they might not serve as a basis for a deterrent under military law 
if there is a failure to utilize the military justice system to investigate them.

Flynn, McInerney, and Tata appear to have had analogous desires to Lu-
dendorff’s but, luckily, they hardly approximated Ludendorff’s military suc-
cesses in their careers. Nonetheless, the dangers of this type of conduct exist 
now as then, and Ludendorff provides a poignant addition to the lex non 
scripta for the question of their liability under the UCMJ. In the third season 
of the acclaimed German historic crime series Babylon Berlin, the end of the 
Weimar Republic is presented as being caused not by an enemy from outside 

336 53 CONG. REC. 12844–45 (1916).
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of Germany, but through internal forces desirous of its overthrow.339 A com-
munist movement was bent on imposing the doctrines of Karl Marx on Ger-
many,340 as portrayed in the series. Beginning in late 1918, with the revolt of 
the Kaiser’s Navy and the subsequent Spartacist Revolt, there were real fears 
of a communist state forming in Germany.341 But by 1924, communism in 
the Weimar Republic had considerably weakened as the bulk of the popula-
tion turned to political affiliations that ranged from the left-leaning Social 
Democratic Party to the parties of the center and right.342

Babylon Berlin also suggests that a plot to overthrow a government does 
not need a large conspiracy to take effect. In the third season’s sixth and sev-
enth episodes, a political police officer, Oberst Wendt, meets with Franz von 
Papen and General Kurt von Schleicher. During a card game, Wendt opines 
that the conservative politicians and the Reichswehr need the Nazis to create 
chaos and unrest so that “everyone will cry out for order.” In other words, 
von Papen and von Schleicher, both of whom would serve short terms as 
chancellor on the eve of Hitler’s Nazi takeover of Germany, believed that 
once placed in fear of a communist versus Nazi “street war,” Germany’s pop-
ulation would welcome the return of the “Old Order,” whether that be a re-
stored Hohenzollern monarchy or something akin to it.343 The plotters went 
so far as to design attacks on the centrist and left-leaning newspapers, includ-
ing one against a journalist who had uncovered that Lufthansa, the German 
national airline, was being used as a front for training Germany’s illicit Luft-
waffe, which had been prohibited per the Versailles Treaty.344 But because 
Wendt had played both sides, neither von Papen (who became Hitler’s vice 
chancellor and then ambassador to Turkey) nor von Schleicher (who was as-
sassinated by the Nazis in the 1934 in the Night of the Long Knives) predicted 
that chaos would empower the Nazi Party to dominate rather than the “Old 
Order.”345
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Babylon Berlin is entertainment. Ludendorff’s role in the upending of the 
Weimar Republic and his enabling of Hitler’s early rise to power is a historic 
fact. Flynn’s conduct, as well as that of McInerney’s, Tata’s, and perhaps 
others, if not addressed through a criminal justice process, will make it pos-
sible for a new Ludendorff to undermine the United States. The constitutional 
mechanisms are in place to prosecute Flynn and any other like-acting military 
retiree in a fair trial, the court-martial. Doing so ensures the military remains 
subordinate to the civil government and the Constitution as a loyal subject 
and not an erstwhile overseer. The failure to extend military jurisdiction over 
these actors may have long-term disastrous ramifications for the military, if 
not the nation.
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INTRODUCTION

The Department of Justice has a well-established strategy of targeting 
foreign commercial corruption. Using the Foreign Corrupt Practices Act,1

this effort has targeted businesses and individuals involved in schemes to use 
corrupt payments to a foreign official for the purpose of obtaining or retaining 
business.2 Because the statute does not typically apply to foreign government 
officials,3 federal prosecutors have used the federal fraud and money 
laundering statutes to charge foreign officials with participating in these
commercial corruption schemes.4 In addition, over the last two years, the 
special counsel conducting investigations related to interference in the 2016 
election has targeted foreign government officials beyond foreign 
commercial corruption schemes. The special counsel has brought charges 
against lower-level Russian foreign intelligence operatives and military
intelligence officers, accusing them of committing identity theft, cybercrimes
and participating in a scheme to interfere with the 2016 election.5

Over the last four years, the Department of Justice has intensified its
targeting of foreign actors by recording several significant criminal
indictments. These prosecutions reflect an inflection. A close examination of
these indictments reveals that the strategy of the Department of Justice was
expanded well beyond the reach of the Foreign Corrupt Practices Act and the
work of the special counsel. First, the targets of these indictments were

1 The Foreign Corrupt Practices Act prohibits American companies and American persons, as well as 

their agents, from using interstate commerce in connection with the payment of bribes. See 15 U.S.C. § 

78dd-2. The FCPA also prohibits foreign persons or businesses from taking acts to further certain corrupt 

schemes, including ones causing the payment of bribes, while present in the United States. See 15 U.S.C. 

§ 78dd-3.
2 See Micah Maidenberg, Legg Mason to Pay SEC More Than $34 Million to Settle Libya Bribery Case, 
WALL ST. J. (Aug. 27, 2018), https://www.wsj.com/articles/legg-mason-to-pay-sec-more-than-34-million-to-

settle-libya-bribery-case-1535393458 (efforts to bribe government officials to secure investments from 

Libya’s sovereign-wealth fund and related government owned financial firms); Aruna Viswanatha, J.P. 
Morgan Settlement Lays Bare the Practice of Hiring ‘Princelings, WALL ST. J. (Nov. 17, 2016), https://

www.wsj.com/articles/j-p-morgan-to-pay-264-million-to-end-criminal-civil-foreign-corruption-

cases1479398628#:~:text=J.P.%20Morgan%20agreed%20to%20pay,hiring%20of%20so%2Dcalled%20pri

ncelings (J.P. Morgan agreed to pay $264 million and admitted it violated the Foreign Corrupt Practices Act 

through its practice of hiring relatives of Chinese government officials for the purpose of securing business); 

United States v. Seng, 934 F.3d 110, 146 (2d Cir. 2019) (affirming foreign bribery conviction).
3 The Foreign Corrupt Practice Act applies to American companies and citizens and their agents, 

employees, offices directors and shareholders. The statute also applies to foreign actors acting within the 

United States. See United States v Hoskins, 902 F.3d 69, 73 (2d Cir. 2018) (holding that FCPA contains 

no provision assigning liability to nonresident foreign nationals acting outside United States territory, who 

lack an agency relationship with a U.S. person, and who are not officers, directors, employees, or 

stockholders of American companies).
4 See e.g., Indictment at 33–35 and 42–43, United States v. Boustani, No. 18-681, (E.D.N.Y. filed Dec. 

19, 2018) (fraud and money laundering charges against corrupt minister of finance of Mozambique).
5 Indictment at 2–4, 16–19, and 34–35, United States v. Internet Research Agency LLC, No. 00032-DLF 

(D.D.C. filed Feb. 6, 2018) (conspiring to interfere with the 2016 presidential election); Indictment, at 6, 

19–21, and 27, United States v. Netyksho, No. 00215 (D.D.C. filed July 13, 2018) (conspiring to interfere

with the 2016 presidential election).
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expanded to include government officials, foreign intelligence officers, and
state-owned and state-controlled entities. Federal prosecutors brought
charges against a former senior law enforcement official in Mexico,6 the
former defense minister of Mexico,7 Turkey’s second-largest state-owned
bank,8 China’s largest telecom equipment maker and its chief financial
officer,9 members of the Chinese military intelligence,10 Chinese foreign
intelligence operatives,11 North Korean government officials and a North
Korean foreign intelligence officer,12 the president of Venezuela, the chief
justice of Venezuela, other senior-level government officials and intelligence 
officers in the Venezuelan government,13 the Minister of Defense of
Venezuela,14 and two former officials at Venezuela’s state-owned and state-
controlled oil monopoly.15 Second, the scope of the underlying conduct was 
expanded beyond foreign commercial bribery and kickback schemes,
identify theft, and cybercrimes. In the shadow of all of these federal charges 
was an extraordinary incursion by the Department of Justice into foreign 
sovereignty by targeting foreign government corruption. Along with the 
expansion of the scope of these investigations and prosecutions, there has 
been legitimate concerns that these federal investigations and prosecutions

6 Indictment at 3–4, United States v. Luna, No. 19-576 (E.D.N.Y. filed July 30, 2020) (corruption and 

international drug trafficking charges).
7 Indictment at 1 and 3, United States v. Cienfuegos Zepeda, No. CR 19366 (E.D.N.Y. filed Aug. 14, 

2019) (corruption and international drug trafficking and money laundering charges); Read U.S. 
Prosecutors’ Motion to Dismiss the Indictment of Former Mexican Defense Minister Salvador Cienfuegos 
Zepeda, WASH. POST (Nov 18. 2020), https://www.washingtonpost.com/ context/read-u-s-prosecutors-

motion-to-dismiss-the-indictment-of-former-mexican-defense-minister-salvador-cienfuegos-zepeda

/8531831e-733a-477f-a7d1-91e731d8a818/?itid=lk_ interstitial_manual_6.
8 Indictment at 4, United States v. Turkiye Halk Bankasi A.S., No. S6 15 Cr. 867 (S.D.N.Y. filed Oct. 15, 

2009) (wire fraud and money laundering charges against state-owned and state-controlled bank in 

Turkey); Humeyra Pamuk, Turkey’s Halbank May Face Sanctions if it Fails to Appear in U.S. Court,
REUTERS (Oct. 23, 2019), https://www.reuters.com/article/us-usa-turkey-halkbank/turkeys-halkbank-

may-face-sanctions-if-it-fails-to-appear-in-u-s-court-idUSKBN1X222A.
9 Superseding Indictment 1–3, United States v. Huawei Technologies Co., LTD, No. 18-457 (E.D.N.Y. 

filed Feb. 12, 2020); Superseding Indictment, United States v. Huawei Technologies Co., LTD, No. 18-

457 (E.D.N.Y. filed Jan. 24, 2019); Huawei Still Tops Global Telecom Equipment Makers in 2020,

GLOBAL TIMES (Mar. 9, 2021), https://www.globaltimes.cn /page/202103/1217854.shtml.
10 See Indictment at 2, United States v. Zhiyong, No. 1:20-cr-00046 (N.D. Ga. filed Jan. 28, 2020) 

(computer hacking into credit reporting agency).
11 Indictment at 1–2, United States v. Zhu Feng, No. MJ-1025 (E.D.N.Y. filed Oct. 28, 2020); Indictment 

at 2, United States v. Xiaoyu, No. 6019 (E.D. Wash. filed July 7, 2020) (conspiracy to steal coronavirus 

vaccine data for Chinese government).
12 Indictment at 3–6, United States v. Ko Chol Man, No. 1:20-cr-00032-RC (D.D.C. filed Feb. 5, 2020) 

(international money laundering conspiracy scheme to facilitate North’s nuclear weapons program).
13 Indictment at 4–6, United States v. Maduro Moros, No. 1:11-CR-205 (S.D.N.Y. filed Mar. 26, 2020) 

(corruption and narco-terrorism conspiracy).
14 Indictment at 1–2, United States v. Vladimir Padrino Lopez, No. 1:19-cr-00176 (D.D.C. filed May 24, 

2019) (corruption and nacro-terrorism conspiracy); Reuters Staff, Venezuela’s Defense Minister Asked 
Maduro to Resign, REUTERS (Jan. 9, 2019), https://www.reuters.com/article/us-venezuela-politics-

defense/venezuelas-defense-minister-asked-maduro-to-resign-washington-post-idUSKCN1P32LQ.
15 Indictment at 2 and 4, United States v. Carolas De Leon-Perez, No. 17 CR 514 (S.D. Tex. filed Aug. 

23, 2017) (corruption and money laundering conspiracy).
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crossed a line and were used as instruments to influence foreign relations and 
advance geopolitical interests. 

This article will examine the transactional and situational view of the
conduct of government, the use of federal criminal investigations, and
prosecutions as expedient instruments to advance political interest unrelated 
to pursuing justice and preventing injustice. Part I of the Article will discuss 
two dramatic examples of the transactional and situational use of the law. In 
particular, Part I will examine the implementation of a national security law 
by the Chinese government in Hong Kong to suppress domestic opposition 
and the campaign by Donald Trump to use military assistance to pressure the 
Ukraine government to pursue a corruption investigation of a political rival. 
Part II of the Article will then examine the assertion that the Department of 
Justice was not operating independently and that federal criminal 
investigations were interfered with to advance political interests unrelated to 
the pursuit of justice or preventing injustice. Part III of the Article will draw 
attention to the concern that federal prosecutions targeting foreign 
government officials and state-controlled entities were used as expedient 
tools to influence foreign relations and advance geopolitical interests. 
Finally, Part IV of the Article will examine the restraints that may apply to 
curtail the use of federal investigations and prosecutions to advance political 
interest unrelated to pursuing justice or preventing injustice. 

Looking forward, it is important to understand the lessons learned from
the transactional and situational view of the conduct of government. First,
there is a real question about the efficacy of using criminal investigations and
prosecutions as leverage to influence foreign relations and advance
geopolitical interests. Federal criminal investigations and prosecutions are
not designed to be a contingent set of arrangements to be used as leverage in
a political deal. In addition, one of the unintended consequences of the 
willingness to deal with these federal charges away is that it undercuts any 
perception that these indictments are instruments of geopolitical power. If
these investigations and prosecutions were intended to be used to persuade,
intimidate or deter adversarial governments, the tactic was uniformly
unsuccessful. As a practical matter, because these federal criminal
indictments did not present any risk to the foreign targets or their
governments, the indictments were not effective in altering behavior or
driving a desired geopolitical outcome. Second, there is a cost to using federal 
criminal investigations and prosecutions as expedient instruments to 
influence foreign relations and advance geopolitical interests. The 
Department of Justice is the vehicle through which the nation honors its 
commitment to pursue justice and prevent injustice.16 The reputation of the 

16 See, e.g., Katharine Q. Seelye, Dzhokhar Tsarnaev Is Guilty on All 30 Counts in Boston Marathon 
Bombing, N.Y. TIMES (Apr. 8, 2015), https://www.nytimes.com/2015/04/09/ us/dzhokhar-tsarnaev-

verdict-boston-marathan-bombing-trial.html; see also Jo Thomas, McVEIGH GUILTY ON ALL COUNTS 
IN THE OKLAHOMA CITY BOMBING; JURY TO WEIGH DEATH PENALTY, N.Y. TIMES (June 3, 

1997), https://www.nytimes.com/1997/06/03/us/mcveigh-guilty-all-counts-oklahoma-city-bombing-
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Department of Justice for independence and integrity is founded on its 
straightforward commitment to an honest and unencumbered effort for 
justice. This commitment is binding and is not transactional or situational and 
should not be disregarded in favor of convenience. 

I. THE USE OF CRIMINAL INVESTIGATIONS AND PROSECUTIONS AS

AN EXPEDIENT TOOL FOR ADVANCING POLITICAL INTERESTS

UNRELATED TO PURSUING JUSTICE AND PREVENTING INJUSTICE.

A.  Hong Kong

To see the use of criminal laws as expedient tools to advance political 
interests unrelated to pursuing justice and preventing injustice, unfortunately, 
does not require a developed imagination. One of the most recent and 
oppressive examples is being carried out by the Chinese government to 
curtail the independence and freedoms in Hong Kong. In June of 2020, 
Chinese authorities imposed a vague and far-reaching national security law 
on Hong Kong to suppress political opposition and dissent. The law 
designates various protests related activities, including the disruption of 
public transportation infrastructure, a criminal offense. Beijing has made the 
enforcement of this national security law central to its effort to suppress 
political opposition in Hong Kong and has used the threat of criminal 
prosecution to target journalists, activists, opposition legislators, and protest 
organizers. 

On June 29, 2020, the New York Times was unambiguous in its reporting 
that the national security law was intended to intimidate and suppress dissent 
in Hong Kong.17

China unveiled a contentious new law for Hong Kong late Tuesday that 
grants the authorities sweeping powers to crack down on opposition at home 
and abroad with heavy prison sentences for vaguely defined political 
crimes. The law’s swift approval in Beijing signaled the urgency that the 
Communist Party leader, Xi Jinping, has given to expanding his control 
over Hong Kong to quash pro-democracy protests that evolved last year into 

jury-weigh-death-penalty.html; Seth Mydans, Verdict in Los Angeles; 2 of 4 Officers Found Guilty in 
Los Angeles Beating, N.Y. TIMES (Apr. 18, 1993), https://www.nytimes.com/1993/04/18/us/verdict-in-

los-angeles-2-of-4-officers-found-guilty-in-los-angeles-beating.html (“A Federal jury today convicted a 

police sergeant and the officer who delivered the most blows to Rodney G. King in a beating two years 

ago and acquitted two other officers. Their civil rights case focused the nation’s attention on police 

misconduct and urban problems.”); Walter Rugaber, 7 Men Sentenced In Rights Killings; Receive 
Sentences in Slayings, N.Y. TIMES (Dec. 30, 1967), https://www.nytimes.com/1967/12/30/archives/7-

men-sentenced-in-rights-killings-receive-sentences-in-slayings.html (seven men convicted of federal civil 

rights charges for taking part in a Ku Klux Klan plot to kill three young civil rights workers in Neshoba 

County, Mississippi were sentenced to Federal prison terms ranging from 3 to 10 years).
17 Chris Buckley, Keith Bradsher & Tiffany May, New Security Law Gives China Sweeping Powers Over 
Hong Kong, N.Y. TIMES (June 29, 2020), https://www.nytimes.com/2020/06/29/ world/asia/china-hong-

kong-security-law-rules.html.



2021] Transactional and Situational View of the Conduct of Government 191

an increasingly confrontational challenge to Chinese rule. . . The text 
provided a far-reaching blueprint for the authorities and the courts to 
suppress the city’s protest movement and for China’s national security 
apparatus to pervade many layers of Hong Kong’s society. Ambiguously 
worded offenses of separatism, subversion, terrorism and collusion with 
foreign countries carry maximum penalties of life imprisonment. Inducing 
residents to hate the government in Beijing or Hong Kong is defined as a 
serious crime.18

In a follow-up article a month later, the New York Times described 
how quickly and aggressively the national security law was being 
enforced by the Chinese authorities and their surrogates in Hong Kong 
and used as an instrument of domestic repression. The report also noted 
the intimidation of Hong Kong’s director of prosecutions:19

[T]he Chinese government has used the letter and spirit of the law to crush 
Hong Kong’s pro-democracy opposition with surprising ferocity. In the last 
week alone, the authorities have ousted a tenured law at the University of 
Hong Kong who has been a key figure in the city’s democracy movement, 
and arrested four young activist on suspicion that they expressed support 
online for independence. They have also barred a dozen candidates from 
running for the legislature, using opposition to the security law as new 
ground for disqualification. 

. . . .

The breadth and severity of the actions reflect Beijing’s urgency to smother 
opposition to its encroaching authority over the territory after more than a 
year of political upheaval there.

. . . .

Years in the making, the national security law created a climate of fear and 
uncertainty in only a matter of hours after it was imposed. . . On Friday 
evening, Chinese state television reported that the Hong Kong police had 
issued warrants for the arrests of six democracy advocates who are now 
overseas. They are wanted on charges of promoting secession and colluding 
with foreign forces, according to the report—crimes that are punishable 
with life imprisonment under the security law.

. . . .

Also on Friday, Hong Kong’s secretary for justice said that David Leung, 
the city’s British-trained director of prosecutions, had submitted his 

18 Id.
19 Keith Bradsher, Elaine Yu & Steven Lee Myers, With Security Law as a Cudgel, Beijing Cracks 
Down on Hong Kong, N.Y. TIMES (July 31, 2020), https://www.nytimes.com/2020 /07/31/world/asia

/hong-kong-election-national-security-law.html.
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resignation. Pro-Beijing politicians and the police had accused Mr. Leung 
of being too cautious about bringing charges against protesters, though he 
had prosecuted some high-profile activists. Mr. Leung did not issue a 
statement.”20

The national security law was viewed as part of the process where the 
Chinese government will exercise control over the prosecutorial power in 
Hong Kong. The Wall Street Journal reported that the law allows China’s top 
prosecutorial agency and supreme court to designate mainland Chinese 
prosecutors and courts to handle certain major national-security cases from 
Hong Kong, thus allowing suspects to be tried in mainland courts for alleged 
crimes committed in Hong Kong. Moreover, the law was intentionally 
structured to allow Beijing to exercise this prosecutorial power without legal 
restraints or oversight.21

On November 30, 2020, the New York Times expressed its concern that 
the Chinese government was undermining review and oversight by an 
independent judiciary.22

20 Id. It has also been reported that as part of the crackdown on political dissent, the Chinese authorities 

seized the personal assets of activist. See Austin Ramzy & Tiffany May, U.S. Imposes Sanctions on 
Chinese Officials Over Hong Kong Crackdown, N.Y. TIMES (Jan. 6, 2021), https://www.nytimes.com

/2020/12/08/world/asia/hong-kong-china-us-sanctions.html.
21 Chun Han Wong, What’s in Hong Kong’s New National-Security Law, WALL ST. J. (July 2, 2020), 

https://www.wsj.com/articles/whats-in-hong-kongs-new-national-security-law-11593689730.
22 Austin Ramzy, Hong Kong’s Courts Are Still Independent. Some Want to Rein Them In, N.Y. TIMES

(Dec. 16, 2020), https://www.nytimes.com/2020/11/30/world/asia/hong-kong-china-courts.html; See also
Vivian Wang & Tiffany May, Hong Kong Protesters Who Fled by Boat Are Sentenced to Prison in China, 
N.Y. TIMES (Jan. 29, 2021), https://www.nytimes.com/ 2020/12/29/world/asia/hong-kong-protesters-

china.html#:~:text=HONG%20KONG%20%E2%80%94%20A%20group%20of,offensive%20against%

20pro%2Ddemocracy%20activists:

A group of Hong Kong protesters who were arrested by the Chinese authorities while fleeing 
the city by speedboat were sentenced by a mainland court to between seven months and three 

years in prison on Wednesday, in the Chinese Communist Party’s latest offensive against pro-
democracy activists. The case of the 12 protesters. . . who were detained in the mainland for 

months without charges, then tried out of public view—embodied the worst of their fears about 
Hong Kong’s future under tighter central government control. . .

. . . .

The 12 protesters, who prosecutors said were caught in mainland waters, were not extradited. 

But their detention and secretive sentencing in Yantian District People’s Court, in the mainland 
city of Shenzhen, laid bare the differences between Hong Kong’s independent legal system 

and the courts in the mainland, which are controlled by the Communist Party and often used 
to silence dissidents . . .

. . . .

Throughout their three-month detention, the protesters were denied access to lawyers. . . They 

were also not charged with any crimes until this month; in the mainland, defendants are 
routinely held for long stretches without being charged . . . Nor was the trial open to observers, 
despite requests from the family and some foreign diplomats.

See also Austin Ramzy, China Moves to Punish Lawyers Hired to Help Hong Kong Activists, N.Y. TIMES

(Jan. 8, 2021), https://www.nytimes.com/2021/01/04/world/asia/china-hong-kong-lu-siwei-ren-

quanniu.html:
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In addition to imposing the national security law, Communist Party officials 
and state newspapers in the city are pushing for still more control. In a 
continuing series, Ta Kung Pao, a newspaper owned by the Chinese 
government’s liaison office in Hong Kong, has demanded that judges be 
patriotic. It has called for establishing a council to set the length of 
sentences, an external panel to handle complaints about judges and greater 
scrutiny over the judicial selection process.

. . . .

The security law has further constricted the city’s courts. It allows for some 
cases, such as those involving foreign forces or imminent threats, to be tried 
on the mainland. Under the law, Carrie Lam, Hong Kong’s chief executive, 
will designate judges for trials on national security charges. . .

. . . .

Hong Kong’s Department of Justice recently pressed beyond the scope of 
the law, asking that a judge authorized to hear national security matters 
handle the trial of Tam Tak-chi, an activist charged with sedition and 
unauthorized assembly. Those charges do not fall under the security 
law.23On December 3, 2020, Austin Ramzy and Tiffany May writing in the
New York Times reported on the imprisonment of three prodemocracy 

The Chinese legal authorities have threatened to revoke the licenses of two lawyers hired to 
help a group of Hong Kong protesters who were arrested last year while trying to flee to Taiwan 
by speedboat. . .

. . . .

For Hong Kong’s pro-democracy opposition, the case has highlighted fears of the Communist 
Party-controlled legal system on the mainland and the risks it poses to the city’s tradition of an 
independent. . .

. . . .

The Chinese authorities have for years used annual licensing requirements to intimidate 
lawyers involved in sensitive cases, wielding the threat of disbarment to punish those who 
don’t back down. . .

. . . .

“For their daring to go against the powers that be, and persistence in upholding the rights of 
the twelve, the authorities have resorted to ending their professional career and cutting off their 
livelihoods,” the families said in a statement.

23 Id.; see Chris Buckley, Keith Bradsher & Elaine Yu, Law Will Tighten Beijing’s Grip on Hong 
Kong With Chinese Security Force, N.Y. TIMES (June 30, 2020), https://www.nytimes.com/2020/06/20

/world/asia/china-hong-kong-security-law.html (“Hong Kong’s opposition politicians said the law would 

seriously erode the city’s cherished judicial independence and rights to protest and free speech.”); see also
James T. Areddy & Chun Han Wong, China’s Security Law Tightens Vise on Hong Kong, WALL ST. J.

(June 30, 2020), https://www.wsj.com/articles/as-china-national-security-law-looms-hong-kong-

activists-disband-11593528117 (“The law imposes penalties of up to lifetime imprisonment and 

empowers Beijing to deploy state-security agencies in the city and, in some cases, directly tackle suspected 

national-security crimes. . . The further tilt in power to Beijing’s favor especially undermines Hong 

Kong’s well-regarded legal system, which is based on British Common Law.”).
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activists on unauthorized assembly charges and described how the law was 
being used to advance the Chinese government’s political interests.24

Their sentencing points to the wide-ranging nature of Beijing’s increasingly 
aggressive crackdown on political opposition in Hong Kong, which was 
roiled by months of antigovernment demonstrations last year. The police 
have arrested activists, journalists and politicians, while pro-Beijing voices 
have sought to pressure the city’s largely independent judiciary and 
freewheeling news media. China also moved to force the ouster of four 
lawmakers last month, prompting the mass resignation of the pro-
democracy camp from the local legislature. This summer, China imposed a 
national security law on Hong Kong that grants the authorities sweeping 
powers to limit dissent.25

The national security law gives the Chinese government the power to 
enforce crimes such as foreign collusion, session and sedition. These laws 
are being used by Beijing as an expedient instrument to intimidate and 
suppress dissent. Moreover, as part of the strategy for implementing the 
national security law, the Chinese government is deliberately intimidating 
prosecutors and undermining review and oversight by an independent 
judiciary. The use of the law to suppress political dissent in Hong Kong, is, 
therefore, a stunning example of the unquestioned use of criminal 
investigations and prosecutions to advance political interests unrelated to 
pursuing justice or preventing injustice.26

24 Austin Ramzy & Tiffany May, Joshua Wong and Agnes Chow Are Sentenced to Prison Over Hong 
Kong Protest, N.Y. TIMES (Dec. 16, 2020), https://www.nytimes.com/2020/12/02/world/asia/joshua-

wong-agnes-chow-hong-kong.html.
25 Id.
26 James T. Areeddy & Chun Han Wong, China’s Security Law Tightens Vise on Hong Kong, WALL ST.

J. (June 30, 2020), https://www.wsj.com/articles/as-china-national-security-law-looms-hong-kong-

activists-disband-11593528117 (reporting on how the national-security law has provided Beijing an 

overarching legal basis for its suppression of dissent); see also Wenxin Fan, China’s Campaign to Crush 
Democracy in Hong Kong Is Working, WALL ST. J. (Feb. 25, 2021), https://www.wsj.com/articles/chinas-

campaign-to-crush-democracy-in-hong-kong-is-working-11614268174:

Just eight months after Beijing imposed a new national security law to quell a pro-democracy 
movement, this freewheeling former British colony has all but been brought to heel. Moving 
with a scope and speed few here anticipated, authorities have used the law to stamp out street 
protests, ban activists from lobbying foreign governments, gut the city’s legislature and arrest 
most of the opposition. . .

. . . .

The national security law categorizes four crimes—secession, subversion, terrorism and 
colluding with foreign forces, punishable by up to life imprisonment. It also makes a point of 
requiring authorities to supervise and regulate schools, social organizations, media and the 
internet. It allows suspects to be sent to the mainland for trial, a prospect locals find most scary, 
and enables mainland state security agencies to operate from offices in Hong Kong. . .

. . . .

Chinese officials are now eyeing changes to Hong Kong’s other institutional check on 
executive power: its judiciary. They complain that judges release activists on bail soon after 
police arrest them, impeding Beijing’s goals. The grumbles underscore an uncomfortable truth: 
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B.  Ukraine

The July 2019 campaign by Mr. Trump to use military assistance to 
pressure the Ukrainian government to announce a corruption investigation of 
his political rival, is another disturbing imprint of the transactional and 
situational view of the conduct of government. Kenneth P. Vogel of the 
New York Times provided a summary of the evidence presented during the 
impeachment process that described in detail an illicit campaign by President 
Trump to withhold nearly $400 million in military aid as leverage to 
intimidate the Ukrainian government to pursue a corruption investigation that 
would benefit him politically.27

[T]he impeachment process that dominated Washington for months 
produced a set of facts that is largely beyond dispute: The president of the 
United States pressured a foreign government to take actions aimed at his 
political opponents. . .Mr. Trump’s public statements, plus testimony and 
documents introduced during the impeachment process and revelations 
independent from the congressional revelations from the congressional 
inquiry, establish a narrative of the president’s involvement in the 
effort. . .to persuade Ukraine to publicly commit to investigating [a political 
rival]. . .

. . . .

Some of the clearest evidence comes from Mr. Trump’s own statements, 
both in his phone conversation with President Volodymyr Zelensky of 
Ukraine on July 25 and in public remarks he later made. A reconstructed 
transcript of the call, made public by the White House in October, makes 
clear that Mr. Trump asked the Ukrainian president to pursue investigations 
into the Bidens. . . “I would like you to do us a favor through,” Mr. Trump 
said, asking Mr. Zelensky’s government. . . to pursue the investigations.”28

The Wall Street Journal was even more direct in its conclusion that Mr.
Trump attempted to use military aid as an expedient instrument to advance a 
personal political interest.29  

The city’s British-style independent justice system is incompatible with that of the mainland, 
where judges are considered part of the political apparatus that implements the party’s ruling.

27 Kenneth P. Vogel, Beyond the Partisan Fight, a Wealth of Evidence About Trump and Ukraine, N.Y.

TIMES (Feb. 5, 2020), https://www.nytimes.com/2020/02/05/us/politics/trump-ukraine-evidence.html.
28 Id.
29 Rebecca Ballhaus & Dustin Volz, Testimonies, Place Trump at Center of Ukraine Pressure Campaign,

WALL ST. J. (Nov. 23, 2019), https://www.wsj.com/articles/testimonies-place-trump-at-center-of-

ukraine-pressure-campaign-11574517601; see also Rebecca Ballhaus & Dustin Volz. Impeachment 
Hearing: Sondland Says He Pursued Ukraine Probes at ‘Express Direction’ of Trump, WALL ST. J. (Nov. 

20, 2019), https://www.wsj.com/articles/gordon-sondland-to-testify-in-impeachment-inquiry-

11574245802:

Gordon Sondland, the U.S. ambassador to the European Union, said Wednesday at a public 
hearing that “at the express direction” of President Trump he urged Ukraine to announce 
investigations that would benefit the president politically. Mr. Sondland testified there was a 



196 AM. J. CRIM. L. [Vol. 48:2

More than 30 hours of public hearings laid out the case that President Trump 
sought to use the powers of his office to drive a newly elected Ukrainian 
president to pursue investigations that would benefit him politically.

. . . .

Taken together, the hearings depicted a president whose interest in Ukraine 
centered on his push for investigations that could reap him political 
gain.30The Ukraine pressure campaign reflected Mr. Trump’s transactional 
and situational view of the conduct of government. The record reflects that 
there was an effort to use military aid as leverage to intimidate a foreign 
government to pursue a corruption investigation to advance interests 
unrelated to pursuing justice or preventing injustice. Unfortunately, the 
records suggests that Mr. Trump’s willingness to use the conduct of 
government as leverage to advance his political interests was not limited to 
the Ukraine pressure campaign and contributed to a narrative that the 
Department of Justice was not acting independently of his political interest. 

II. THE ASSERTION THAT FEDERAL CRIMINAL INVESTIGATIONS WERE 

INTERFERED WITH TO ADVANCE POLITICAL INTERESTS

President Trump’s view that the conduct of government was 
transactional and situational was not limited to the use of military assistance 
to pressure the Ukrainian government to announce a corruption investigation 
of a political rival. Mr. Trump clearly viewed criminal investigations and 
prosecutions as expedient instruments that could be used to advance his 
political interests. The New York Times31 and the Wall Street Journal32 were 
unsparing in their criticism of actions that they believe suggests that the 
Department of Justice was not operating independently of the political 
interests of the White House. Therefore, the discussion of the use of federal 
criminal law as an instrument to achieve geopolitical interest, should also 
take into account the concern that federal criminal investigations and 

“quid pro quo” between a White House meeting for the new Ukrainian president and the 
investigations Mr. Trump sought, and explained in detail why he believed nearly $400 million 
in aid to Ukraine had been linked to those probes. Democrats said his account backed up the 
central issue in the impeachment inquiry. Republicans questioned his memory and truthfulness 
and said he was overstating the evidence for his conclusion. ”As a presidential appointee, I 
followed the directions of the president,” Mr. Sondland said, adding that he worked with Rudy
Giuliani, the president’s personal attorney, to persuade Ukraine to launch investigations into 
Democrat Joe Biden and alleged 2016 election interference “because the president directed us 
to do so.”

30 Id.
31 Maggie Haberman & Michael Crowley, Trump Calls on Barr to ‘Act’ Against Biden Before 
Election, N.Y. TIMES (Oct. 20, 2020), https://www.nytimes.com/2020/10/20/us/politics/trump-barr-

biden.html.
32 Andrew Restuccia & Sadie Gurman, Trump Urges Barr to Initiate Investigation Into Joe Biden and 
Son, WALL ST. J. (Oct. 20, 2020), https://www.wsj.com/articles/trump-urges-barr-to-initiate-

investigation-into-joe-biden-and-son-11603220876.
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prosecutions were interfered with to advance political interests unrelated to 
pursuing justice and preventing injustice. 

On October 20, 2020, the New York Times reported that President Trump, 
demonstrating his worse impulses, essentially tried to revive the risky, legally 
dubious and dangerous Ukrainian type pressure campaign by urging that 
federal prosecutors pursue a corruption investigation of his political rival:33

President Trump on Tuesday called on William P. Barr, the attorney 
general, to take action before Election Day against his Democratic 
opponent. . . an extraordinary attempt to pressure the government’s chief 
law enforcement to help him politically.

“We’ve got to get the attorney general to act,” Mr. Trump said on 
Tuesday. . . Mr. Trump called on Mr. Barr to appoint a special prosecutor 
or similar official, saying: “He’s got to act. And he’s got to act fast.” “This 
is major corruption, and this has to be known about before the election.”

. . . .

Critics have accused Mr. Barr on a number of occasions of intervening on 
issues to help Mr. Trump politically. But for the president to publicly call 
on him to take action against a political opponent was remarkable, 
especially two weeks before a presidential election.34

On the same day, the Wall Street Journal also reported on President 
Trump’s urging that the Department of Justice pursue a corruption 
investigation of his political rival.35 Moreover, Andrew Restuccia and Sadie 
Gurman included the identical comment asserting their belief that Mr. Barr 
had taken actions to benefit of Mr. Trump and those with personal or political 
connections to him, “including personal interventions in several criminal 
cases related to Mr. Mueller’s Russia probe that Mr. Barr said had been 
poorly handled.”36

A federal criminal investigation was never pursued as desired by Mr. 
Trump. Moreover, it was later revealed that Mr. Barr did not publicly disclose 
the existence of an investigation of Hunter Biden into possible tax evasion 
prior to the election.37 Nevertheless, over the last four years, Mr. Barr has 

33 See Haberman, supra note 31; see also Peter Baker and Maggie Haberman, Trump Lashes Out at 
His Cabinet With Calls to Indict Political Rivals, N.Y. TIMES (Oct. 8, 2020), https://www.nytimes.com

/2020/10/08/us/politics/trump-calls-to-indict-political-rivals.html:

Mr. Trump has often argued that his political antagonists should be prosecuted, but in this case, 

he went further by indicating that he had directly pressured Mr. Barr to indict without waiting 
for more evidence. “He’s got all the information he needs,” the president said. “They want to 
get more, more, more, they keep getting more. I said, ‘You don’t need any more.’”

34 Id.
35 See Restuccia, supra note 32.
36 Id.
37 Maggie Haberman & Michael S. Schmidt, Trump Denounces Barr for Not Publicly Disclosing the 
Hunter Biden Inquiry, N.Y. TIMES (Dec. 13, 2020), https://www.nytimes.com/2020/12/12/us/ politics
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been expressly portrayed as an instrument of Mr. Trump and the relentless 
criticism has been that, under Mr. Barr, the Department of Justice was not 
operating independently of the political interests of the White House. This 
critical narrative of Mr. Barr has relied on judgments he made to intervene in 
the prosecution of two former associates of Mr. Trump that were brought by 
the special counsel investigating interference in the 2016 election. In the 
prosecution of former national security advisor Michael Flynn, Mr. Barr 
intervened or interfered in this prosecution after the defendant pleaded guilty 
to lying during an interview by FBI agents. Mr. Barr directed that prosecutors 
seek dismissal of the charges. Aruna Viswanatha and Sadie Gurman reported 
on the request to dismiss the charges for the Wall Street Journal:38

The Justice Department moved to drop its case against Michael Flynn in a 
major reversal more than two years after the former national security adviser 
pleaded guilty to lying to the FBI. . .

. . . .

“The Government has concluded that the interview of Mr. Flynn was 
untethered to, and unjustified by, the FBI’s counterintelligence 
investigation into Mr. Flynn,” said the filing, signed by interim Washington 
U.S. Attorney Timothy Shea, a former aide to Attorney General William 
Barr.

. . . .

Mr. Flynn, a former Army lieutenant general, admitted that he had misled 
FBI agents about whether he had spoken to Russia’s ambassador weeks 
before President Trump’s inauguration about U.S. sanctions on the country.

. . . .

At issue wasn’t whether or not Mr. Flynn lied to the FBI, which he admitted 
to, but rather whether that lie was material to the investigation—and 
whether the interview was justified as part of the counterintelligence probe 
into the national security adviser. It was slated to be closed just as evidence 
of his contacts with the Russian diplomat surfaced.39

The prosecution became involved in a complicated legal process after the 
federal district judge overseeing the case explicitly questioned the request to 

/trump-barr-biden-investigation.html; see also Katie Brenner, William Barr is Out as Attorney General,
N.Y. TIMES (Dec. 14, 2020), https://www.nytimes.com/2020/12/14/us/politics/ william-barr-attorney-

general.html (“Mr. Trump accused his attorney general of disloyalty for not publicly disclosing the 

department’s investigation into President-elect Joseph R. Biden Jr.’s son Hunter Biden during the 

campaign.”).
38 Aruna Viswanatha & Sadie Gurman, Justice Department to Drop Case Against Michael Flynn, WALL 

ST. J. (May 7, 2020), https://www.wsj.com/articles/justice-department-to-drop-case-against-mike-flynn-

11588878267.
39 Id.
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dismiss the charges. Before a final decision was made by the court, Mr. Flynn 
was pardoned by President Trump.40

In the prosecution of Roger Stone, a longtime friend and informal 
political advisor, Mr. Barr intervened after the defendant was found guilty of 
lying to Congress and witness tampering.41 Prior to sentencing, Mr. Barr 
intervened in the case and directed that the initial sentencing recommendation 
of seven to nine years be reduced. Mr. Barr found this recommendation to be 
excessive and directed that those prosecutors handling the case seek only an 
unspecified term of incarceration for Mr. Stone.42 After he was sentenced to 
a term of three years,43 President Trump commuted Mr. Stone’s sentence.44

In its reporting on Mr. Barr’s intervention in the Flynn and Stone cases, 
the New York Times and the Wall Street Journal, explicitly questioned 
whether the moves by Mr. Barr were motivated by his intent to benefit Mr. 
Trump.45 Mr. Barr was plainly frustrated with the judgments made by the 

40 Charlie Savage, Trump Pardons Michael Flynn, Ending Case His Justice Dept. Sought, N.Y. TIMES

(Nov. 25, 2020), https://www.nytimes.com/2020/11/25/us/politics/michael-flynn-pardon.html.
41 Sharon LaFraniere & Zach Montague, Roger Stone Is Convicted of Impeding Investigators in a Bid 
to Protect Trump, N.Y. TIMES (June 16, 2020), https://www.nytimes.com/2019/11/15/us/ politics/roger-

stone-trial-guilty.html.
42 Katie Benner, Sharon LaFraniere & Adam Goldman, Prosecutors Quit Roger Stone Case After 
Justice Dept. Intervenes on Sentencing, N.Y. TIMES (July 8, 2020), https://www.nytimes.com/2020/02/11

/us/politics/roger-stone-sentencing.html.
43 See Sharon LaFranier, Roger Stone Is Sentenced to Over 3 Years, N.Y. TIMES (July 19, 2020), 

https://www.nytimes.com/2020/02/20/us/roger-stone-40-months-sentencing-verdict.html.
44 Peter Baker, Maggie Haberman & Sharon La Franier, Trump Commutes Sentence of Roger Stone in 
Case He Long Denounced, N.Y. TIMES (July 10, 2020), https://www.nytimes.com/2020/07/10/us/politics

/trump-roger-stone-clemency.html. On December 23, 2020, Stone was granted a full pardon. See Rebecca 

Ballhaus & Byron Tau, Trump Pardons Manafort, Stone 24 Others, WALL ST. J. (Dec. 23, 2020), 

https://www.wsj.com/articles/trump-issues-26-more-pardons-including-to-paul-manafort-roger-stone-

11608769926.
45 See Adam Goldman & Katie Benner, U.S. Drops Michael Flynn Case, in Move Backed by Trump,

N.Y. TIMES (June 10, 2020), https://www.nytimes.com/2020/05/07/us/politics/michael-flynn-case-

dropped.html. In its reporting on the intervention in the Flynn case, the New York Times suggested that

the action was in response to political pressure from the White House and undermined the independence

of the Justice Department:

After an extraordinary public campaign by President Trump and his allies, the Justice 
Department dropped its criminal case on Thursday against Michael Flynn Mr. Trump’s first 
national security adviser. Mr. Flynn had previously pleaded guilty twice to lying to F.B.I. 
agents about his conversations with a Russian diplomat during the presidential transition in 
late 2016. The move was the latest example of Attorney General William P. Barr’s efforts to 
chisel away at the results of the Russian investigation.

Id.; see also Restuccia, supra note 32; Katie Benner, Sharon LaFraniere & Adam Goldman,
Prosecutors Quit Roger Stone Case After Justice Dept. Intervenes on Sentencing, N.Y. TIMES (July 8,

2020), https://www.nytimes.com/2020/02/11/us/politics/roger-stone-sentencing.html:

Four prosecutors abruptly withdrew on Tuesday from the case of President Trump’s longtime 

friend Roger J. Stone after senior Justice Department officials intervened to recommend a more 
lenient sentence for crimes he committed in a bid to protect the president. In an extraordinary 

decision overruling career lawyers, the Justice Department recommended an unspecified term 
of incarceration for Mr. Stone instead of the prosecutors’ request of a punishment of seven to 

nine years. The move coincided with Mr. Trump’s declaration on Twitter early Tuesday that 
the government was treating Mr. Stone too harshly. The development immediately prompted 
questions about whether the Justice Department was bending to White House. . . .
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investigative agents in the Flynn case and the prosecutors in the Stone case. 
However, Mr. Barr’s concern about whether investigators and prosecutors 
acted responsibly, seems to have been limited to just these two matters 
brought by the special counsel. Mr. Barr never connected these concerns to 
any broader issue or concern about the judgments, practices, or tactics of 
investigators and prosecutors in other white collar crime cases. As a 
consequence, it appeared that Mr. Barr was relying on only one sensor and 
that his intervention was specifically intended to benefit Mr. Trump and those 
close to him. 

After the Flynn and Stone interventions, the narrative that the Justice 
Department under Mr. Barr was not acting independently of the political 
interest of the White House took on increasingly undeniable momentum. 
During the presidential campaign, Mr. Barr was relentlessly criticized for 
what was viewed as intentionally aligning the Department of Justice with 
issues that advanced the political interest of the White House. On September 
21, 2020, the New York Times reported that the Justice Department had 
threatened to withhold federal funding from New York, Seattle and Portland, 
Oregon over their responses to protests against injustices that were carried 
out over the summer of 2020. Katie Benner, writing in the New York Times,
linked this decision to Mr. Trump’s inflammatory rhetoric about “anarchy”
in cities led by Democratic mayors:46

Attorney General William P. Barr on Monday escalated the Trump 
administration’s attacks on Democratic-led cities by threatening to withhold 
federal funding from New York, Seattle and Portland, Ore., over their 
responses to protests against police brutality, portraying them as inadequate 
as President Trump seeks to make the unrest a cornerstone of his re-election 
campaign.

The cities “permitted violence and destruction of property to persist and 
have refused to undertake reasonable measures to counteract criminal 
activities,” the Justice Department said in a statement announcing its 
response to a directive by the president this month to find ways to cut 
funding from such cities.

“We cannot allow federal tax dollars to be wasted when the safety of the 
citizenry hangs in the balance,” Mr. Barr said in a statement. “It is my hope 
that the cities identified by the Department of Justice today will reverse 

. . . .

To some, the surprising reversal in the politically sensitive Stone case underscored questions 
about Attorney General William P. Barr’s willingness to protect the department’s 

independence from any political influence by Mr. Trump. Critics have accused Mr. Barr of 
seeming to side with the president over law enforcement, including his criticism of the origins 
of the F.B.I.’s investigation into whether the Trump campaign conspired with Russia in 2016.

46 Katie Benner, Justice Dept. Threatens to Withhold Federal Funds From N.Y., Seattle and Portland,

N.Y. TIMES (Sept. 21, 2020), https://www.nytimes.com/2020/09/21/us/politics/trump-new-york-seattle-

portland.html.
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course and become serious about performing the basic function of 
government and start protecting their own citizens. . .”

. . . .

In his directive, Mr. Trump accused cities of allowing “anarchy” to take 
hold and said that the local officials who had permitted crime to persist 
should face punitive financial measures. His memo threatened to withdraw 
billions of dollars from some of the country’s largest cities and cited New 
York, Seattle and Portland.47

The Wall Street Journal shared the concern that the Department of 
Justice was not acting independently of the political interests of the White 
House. In an article published on September 21, 2020, Sadie Gurman also 
suggested that the threat from the Justice Department to withhold funds from 
targeted cities reflected an effort to coordinate with the political interests of 
the White House. The report also noted a memorandum sent by the White 
House to the Justice Department directing that federal prosecutors identify 
jurisdictions that were “‘permitting anarchy’ by failing to aggressively quell 
civil unrest” as evidence of the close coordination.48

In addition to threatening to withhold federal funding, as part of the 
response to the protests that took place during the summer of 2020, Mr. Barr 
requested that federal prosecutors consider using a national security law 
against protestors. On September 16, 2020, the New York Times reported that 
Mr. Barr requested that prosecutors consider using the federal sedition statute 
to suppress the demonstrators.49 Mr. Barr went further and also suggested 

47 Id.; see also Katie Benner, William Barr Is Out as Attorney General, N.Y. TIMES (Dec. 14, 2020),

https://www.nytimes.com/2020/12/14/us/politics/william-barr-attorney-general.html:

Mr. Barr brought the Justice Department closer to the White than any attorney general in a 

half-century. Defying the distance that federal law enforcement officials have typically 
maintained from campaign politics, Mr. Barr spent the months leading up to the election 

echoing Mr. Trump’s unsubstantiated claims of widespread voter fraud. He also told an 
interviewer that the country would be “irrevocably committed to the socialist path,” if the 
president were not re-elected.

48 Sadie Gurman, Justice Department Threatens to Cut Funds to New York, Seattle and Portland, WALL 

ST. J. (Sept. 21, 2020), https://www.wsj.com/articles/justice-department-threatens-to-cut-funds-to-new-

york-seattle-and-portland-11600704061.
49 The federal seditious conspiracy statute provides:

If two or more persons in any State or Territory, or in any place subject to the jurisdiction of 

the United States, conspire to overthrow, put down or to destroy by force the Government of 
the United States, or to levy war against them, or to oppose by force the authority thereof, or 

by force to prevent, hinder or delay the execution of any law of the United States, or by force 
to seize, take, or possess any property of the United States contrary to the authority thereof, 
they shall each be fined under this title or imprisoned not more than twenty years, or both.

18 U.S.C. § 2384; See United States v. Rahman, 189 F.3d 88 (2d Cir. 1999) (confirming seditious 

conspiracy conviction based on evidence that the defendant advocated the attack on the United States 

military installations, the United Nations as well as of the murder of Egyptian President Hosni Mubarak); 

cf. Katherine Bishop, U.S. Deusts Off An Old Law, N.Y. TIMES (Mar. 27, 1988), https://

www.nytimes.com/1988/03/27/weekinreview/us-deusts-off-an-old-law.html:
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that federal prosecutors consider federal criminal charges against the mayor 
of Seattle for allowing a police-free protest zone. 50

On September 25, 2020, Katie Benner wrote in the New York Times that 
by pushing violent crime persecutions, Mr. Barr was intentionally aligning 
the Department of Justice with Mr. Trump’s re-election campaign. As a 
consequence, according to “critics” cited by Ms. Benner, Mr. Barr had placed 
the political independence of the Justice Department at risk.51

Mr. Barr’s approach to running the Justice Department . . . “is squarely in 
line” with not only the Trump White House but also with the Trump 
campaign’s law-and-order political platform and assertions that Democrats 
have made the United States less safe. Critics argued that the department’s 
norm of independence from politics, widely seen as an anticorruption 
measure that grew out of the post-Watergate era, was at risk. . . .

. . . .

As protests wore on, Mr. Trump accused Democratic leaders of allowing 
violence to spiral out of control, labeling New York, Seattle and Portland as 
“anarchistic cities” and announcing with fanfare that he had asked Mr. Barr 
to determine whether they should lose their federal funding. This week, the 
Justice Department announced that Mr. Barr concluded that they should. . . .

. . . .

While all presidents promote the accomplishments of their administrations, 
Mr. Barr’s view defied the norm of the past several decades where 

In what legal experts say is the most aggressive use of seditious conspiracy laws in recent 

years, the Reagan Administration has charged a number of radical organizations on the left and 
right of the political spectrum with plotting to overthrow the Government. Some of the 

defendants are Puerto Rican nationalists who the Government believes are associated with a 
group accused of being a terrorist organization. Others are white supremacists who spread a 

message of hate against blacks and Jews. Still others are Marxist-Leninists accused of bombing 
companies that do business with South Africa.

To convict a group of seditious conspiracy, the Government need not prove that the 

organization actually tried to carry out its insurrection but simply that its members conspired 
to do so. This power to prosecute people for their intentions has led to criticism that seditious 

conspiracy laws are simply a tool for political repression. In the current cases, however, groups 
are also charged with bombings, shootings and other offenses. By arguing that these are not 

isolated actions but elements of a pattern to overthrow the Government, the Justice Department 
can seek longer sentences and catch more people in its prosecutorial net.

50 Katie Benner, Barr Told Prosecutors to Consider Sedition Charges for Protest Violence, N.Y. TIMES

(Sept. 22, 2020), https://www.nytimes.com/2020/09/16/us/politics/william-barr-sedition.html. As it

turned out, there was not the aggressive response by federal prosecutors as anticipated. See Aruna 

Viswanatha and Sadie Gurman, Almost Half of Federal Cases Against Portland Rioters Have Been 
Dismissed, WALL ST. J. (Apr. 15, 2021), https://www.wsj.com/ articles/almost-half-of-federal-cases-

against-portland-rioters-have-been-dismissed-11618501979 (reporting that federal prosecutors in 

Portland have moved to dismiss charges arising out of the violence demonstrations during the summer of 

2020).
51 Katie Benner, Barr’s Approach Closes Gap Between Justice Dept. and White House, N.Y. TIMES (Sept. 

25, 2020), https://www.nytimes.com/2020/09/25/us/politics/william-barr-justice-department.html.
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presidents and attorneys general have typically sought a separation between 
the White House and the Justice Department to preserve the appearance that 
justice is meted out fairly, regardless of political affiliation. 

“What used to be, by design, independent legal decisions by the department 
are now carefully staged to maximize their political impact,” said Stephen 
I. Vladeck, a law professor at the University of Texas. “It’s one thing to take 
advantage of some of the Justice Department’s work for political reasons, 
but to turn the department basically into a satellite office of the Trump 
campaign is incredibly damaging to any institutional independence that was 
left.”52

The Wall Street Journal also expressed the belief that priorities of the 
Department of Justice were being too closely intertwined with the political 
interests of the White House. In particular, by promoting a “tough-on-crime” 
program at the Justice Department, it was suggested that Mr. Barr was 
directly furthering Mr. Trump’s campaign re-election message.53 On October 
14, 2020, Sadie Gurman and Aruna Viswanatha, writing in the Wall Street 
Journal, asserted that Mr. Barr had too closely aligned the Justice 
Department’s agenda with the president’s political interests.54

Attorney General William Barr had a message for the dozens of U.S. 
attorneys gathered in a hotel conference room in Alexandria, Va., last 
month: With just weeks left before the November election and the end of 
President Trump’s first term, they should push hard on federal gun-crime 
cases and prosecutions of violent demonstrators.

Mr. Barr this week plans to travel to Albuquerque, N.M., and St. Louis to 
tout a Justice Department crime-fighting program that has netted thousands 
of nationwide and will speak to police chiefs in New Orleans, as he blames 
Democrats for policies he says have led to increases in violence. His 
appearances illustrate how Mr. Barr’s priorities have dovetailed with 
President Trump’s law-and-order campaign message, which critics, 
including some current and former department officials, say show a pattern 
of prioritizing the Justice Department’s work in a way that could boost Mr. 
Trump’s re-election chances. . . .

. . . .

Mr. Barr’s supporters say his sense of urgency on violent crime is part of a 
longstanding focus, in particular after rises in homicides and months of 
sporadic unrest in cities that resulted in deaths and property damage. Any 
benefit to Mr. Trump’s campaign is ancillary, they say. . .Yet a report 

52 Id.
53 Sadie Gurman & Aruna Viswanatha, Barr’s Justice Department Touts Fighting Gun Violence as 
Election Approaches, WALL ST. J. (Oct. 14, 2020), https://www.wsj.com/articles/barrs-justice-

department-touts-fighting-gun-violence-as-election-approaches-11602684001.
54 Id.
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released this week by an ethics center at the University of Pennsylvania’s 
law school, written by a group that included officials from Republican and 
Democratic administrations, concluded that Mr. Barr “appears to be willing 
to use the powers of his office to attempt to help with the president’s bid for 
re-election.”55

The chosen narrative, that Mr. Barr turned the Justice Department into a 
crime scene, is overstated and deprived of balance.56 First, contrary to 
repeated suggestions in published reports, Mr. Barr actually supported the 
underlying criminal prosecution of Mr. Stone.57 Second, looking beyond the 
two prosecutions brought by the special counsel, the record does not suggest 
that Mr. Barr intervened or interfered in any additional federal criminal 
investigations or prosecutions that touched Mr. Trump or those close to him. 
Mr. Barr did not interfere in the financial fraud conviction and sentencing of 
Mr. Trump’s 2016 campaign chairman, Paul Manafort, in the Eastern District 
of Virginia.58 Nor did he interfere with Manafort’s conspiracy conviction and 

55 Id.
56 See Sadie Gurman, William Barr to Resign as Attorney General, WALL ST. J. (Dec. 14, 2020), 

https://www.wsj.com/articles/attorney-general-william-barr-resigns-effective-dec-23-11607986828:

Attorney General William Barr will resign just before Christmas, President Trump said 

Monday, ending a tenure during which Mr. Barr long marshaled the Justice Department to the 
president’s personal and political agenda before falling afoul of him in recent months. . . .

. . . .

Mr. Barr’s refusal to acquiesce to Mr. Trump’s demands in recent months does little to repair 

what Democrats and some former and current Justice Department officials saw as his persistent 
undermining of the Justice Department’s independence from White House influence. They cite 

in part Mr. Barr’s sometimes open disparagement of career prosecutors and his decisions to 
reverse their work and give lenient treatment to Trump associates such as Roger Stone and 
Michael Flynn, who faced criminal prosecutions.

57 See Maggie Haberman & Michael S. Schmidt, Trump Gives Clemency to More Allies, Including 
Manafort, Stone and Charles Kushner, N.Y. TIMES (Dec. 23, 2020), https://www.nytimes.com/2020/12

/23/us/politics/trump-pardon-manafort-stone.html (“But Mr. Barr supported the prosecution of Mr.

Stone . . . .”).
58 See Sharon LaFraniere, Paul Manafort, Trump’s Former Campaign Chairman, Guilty of 8 Counts,

N.Y. TIMES (Aug. 21, 2018), https://www.nytimes.com/2018/08/21/us/politics/paul-manafort-trial-

verdict.html:

Paul Manafort, President Trump’s former campaign chairman, was convicted on Tuesday in 
his financial fraud trial. . . prosecutors introduced extensive evidence that Mr. Manafort hid 
millions of dollars in foreign accounts to evade taxes and lied to banks repeatedly to obtain 
millions of dollars in loans. Mr. Manafort was convicted of five counts of tax fraud, two counts 
of bank fraud and one count of failure to disclose a foreign bank account. . . .

. . . .

Mr. Manafort concealed more than $60 million in income in 31 foreign bank accounts opened 
in the names of shell companies. The money came from Ukrainian oligarchs who paid Mr. 
Manafort to boost the political career of Viktor F. Yanukovych, a pro-Russian politician who, 
with Mr. Manafort’s help was elected president of Ukraine in 2010. Financial analysts for the 
F.B.I. and the Internal Revenue Service testified that Mr. Manafort transferred more than $15 
million from those accounts to pay for landscaping, clothing, rugs, home renovations and 
entertainment systems. In 2012 alone, he wired enough money from the hidden accounts to 
purchase a loft in SoHo, a brownstone in Brooklyn and a residence in Arlington, Va., they said. 
Mr. Manafort also disguised some of his income as loans to avoid taxes, witnesses testified. . .
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sentencing in the District of Columbia.59 There has been no allegation that 
Mr. Barr intervned in the false statement conviction and sentencing of Mr. 
Trump’s former lawyer Michael Cohen in the Southern District of New 
York60 or Cohen’s campaign finance conviction and sentencing in the 
Southern District for New York.61 Mr. Barr did not interfere in the criminal 

In order to persuade three banks to loan him a total of $20 million, prosecutors said, Mr. 
Manafort added millions of dollars in fake income to his financial statements.

Id.; see also Sharon LaFraniere, Paul Manafort Is Sentenced to Less Than 4 Years in 1 of 2 Cases Against 
Him, N.Y. TIMES (Mar. 7, 2019), https://www.nytimes.com/2019/03/07/us/politics/paul-manafort-

sentencing.html (does not mention Mr. Barr assisting Mr. Manafort in recounting the financial fraud 

case).
59 See Sharon LaFraniere & Kenneth P. Vogel, Paul Manafort Agrees to Cooperate With Special 
Counsel; Pleads Guilty to Reduced Charges, N.Y. TIMES (Sept. 14, 2018), https://www.nytimes.com/2018

/09/14/us/politics/manafort-plea-deal.html (does not mention Mr. Barr assisting Mr. Manafort in 

recounting the conspiracy charges); see also Sharon LaFraniere, Paul Manafort’s Prison Sentence Is 
Nearly Doubled to 7½ Years, N.Y. TIMES (Mar. 13, 2019), https://www.nytimes.com/2019/03/13/us

/politics/paul-manafort-sentencing.html (does not mention Mr. Barr assisting Mr. Manafort in recounting 

the conspiracy charges and sentencing).
60 See Mark Mazzetti, Benjamin Weiser, Ben Protess, & Maggie Haberman, Cohen Pleads Guilty 
and Details Trump’s Involvement in Moscow Tower Project, N.Y. TIMES (Nov. 29, 2018), 

https://www.nytimes.com/2018/11/29/nyregion/michael-cohen-trump-russia-mueller.html (does not state 

that Mr. Barr interfered with Mr. Cohen’s false statement conviction and sentencing).
61 See William K. Rashbaum, Maggie Haberman, Ben Protess & Jim Rutenberg, Michael Cohen 
Says He Arranged Payments to Women at Trump’s Direction, N.Y. TIMES (Aug. 21, 2018), 

https://www.nytimes.com/2018/08/21/nyregion/michael-cohen-plea-deal-trump.html (does not state that 

Mr. Barr interfered with Mr. Cohen’s campaign finance conviction or sentencing); see also Benjamin

Weiser & William K. Rashbaum, Michael Cohen Sentenced to 3 Years After Implicating Trump in 
Hush-Money Scandal, N.Y. TIMES (Dec. 12, 2018), https://www.nytimes.com/2018/12/12/nyregion

/michael-cohen-sentence-trump.html (does not state that Mr. Barr interfered with Mr. Cohen’s campaign 

finance conviction or sentencing).

Mr. Cohen had pleaded guilty in two separate cases, one brought by federal prosecutors in 
Manhattan, the other by the office of the special counsel, Robert S. Mueller III, who is 
investigating Russian interference in the 2016 election. . .

. . . .

In addition to the campaign-finance violations, Cohen pleaded guilty to tax evasion and making 
false statements to a bank and lying to Congress. . . Mr. Cohen admitted in court that he had 

arranged the payments “for the principal purpose of influencing the election” for president in 
2016. The payments included $130,000 to the adult-film actress Stormy Daniels, which the 

government considers an illegal donation to Mr. Trump’s campaign since it was intended to 
improve Mr. Trump’s election chances. . . .

. . . .

Mr. Cohen also admitted he had arranged for an illegal corporate donation to be made to Mr. 

Trump when he orchestrated a $150,000 payment by American Media Inc. to a former Playboy 
playmate, Karen McDougal, in late summer 2016. Prosecutors in Manhattan wrote last Friday 

to Judge Pauley that Mr. Cohen, in arranging the payments, “acted in coordination with and at 
the direction” of Mr. Trump, whom they referred to as Individual 1.

Id. There was one published report that suggested that Barr questioned the underlining legal theory to 

support the campaign violations conviction but did not intervene or interfere in the prosecution. See 
also Benjamin Weiser, Ben Protess, Katie Benner & William K. Rashbaum, Inside Barr’s Effort to 
Undermine Prosecutors in N.Y., N.Y. TIMES (July 22, 2020), https://www.nytimes.com/2020/06/25

/nyregion/geoffrey-berman-william-barr-michael-cohen.html:

By the time Mr. Barr was sworn into office in February, Mr. Cohen, who had paid hush money 
to an adult film star who said she had an affair with Mr. Trump, had already pleaded guilty and 
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investigation and conviction of Elliott Broidy, a former top fund-raiser for 
President Trump,62 or the criminal investigation and subsequent indictment 
of Steve Bannon, President Trump’s former adviser and an architect of his 
2016 general election campaign, on fraud charges.63

Finally, Mr. Barr did not disclose the existence of an investigation of 
Hunter Biden into possible tax evasion prior to the election64 and contradicted 
Mr. Trump by acknowledging that there was no evidence of widespread voter 
fraud that would change the outcome of the 2020 presidential election.65 Mr. 
Barr intervened into two special counsel cases. However, expanding these 
two judgments into the broader narrative that Mr. Barr wielded the power of 
the Justice Department to benefit Mr. Trump and those close to him,66

was set to begin a three-year prison sentence, all of which embarrassed and angered the 

president. But Mr. Barr spent weeks in the spring of 2019 questioning the prosecutors over 
their decision to charge Mr. Cohen with violating campaign finance laws, according to people 

briefed on the matter. At one point during the discussions, Mr. Barr instructed Justice 
Department officials in Washington to draft a memo outlining legal arguments that could have 

raised questions about Mr. Cohen’s conviction and undercut similar prosecutions in the future, 
according to the people briefed on the matter. The prosecutors in New York resisted the effort, 

the people said, and a Justice Department official said Mr. Barr did not instruct them to 
withdraw the case.

Id.
62 See Kenneth P. Vogel, Elliott Broidy Pleads Guilty in Foreign Lobbying Case, N.Y. TIMES (Oct. 20, 

2020), https://www.nytimes.com/2020/10/20/us/politics/elliott-broidy-foreign-lobbying.html (does not 

say Mr. Barr interfered with Mr. Broidy’s conviction or sentencing).
63 See Alan Feuer, William K. Rashbaum & Maggie Haberman, Steve Bannon Is Charged With Fraud 
in We Build the Wall Campaign, N.Y. TIMES (Nov. 20, 2020), https://www.nytimes.com/2020/08/20

/nyregion/steve-bannon-arrested-indicted.html (does not say that Mr. Barr interfered with Mr. Bannon’s

fraud charges).
64 Maggie Haberman & Michael S. Schmidt, Trump denounces Barr for not publicly disclosing the
Hunter Biden inquiry., N.Y. TIMES (Dec. 13, 2020), https://www.nytimes.com/2020/12/12/us/politics

/trump-barr-biden-investigation.html:

President Trump on Saturday excoriated Attorney General William P. Barr, castigating him on 
Twitter for not violating Justice Department policy to publicly reveal an investigation into 

President-Elect Joseph R. Biden Jr.’s son. . .His messages on Saturday echoed his attacks on 
his first attorney general, Jeff Sessions, whom he blamed for recusing himself from overseeing 

the investigation into whether the Trump campaign had colluded with Russian officials in the 
2016 election. For months, Mr. Trump publicly berated Mr. Sessions before firing him in 

November 2018, a day after the midterm races. In his tweets, Mr. Trump called the attorney 
general a “big disappointment” and denounced him for not disclosing the existence of an 

investigation into Hunter Biden for possible tax evasion, which he said would have given 
Republicans an edge in the election. Doing so would have violated department guidelines about 

publicly discussing ongoing cases. Mr. Trump benefited from that policy himself in 2016, 
when officials kept quiet the inquiry into possible conspiracy between his campaign and 
Russian officials.

Id.
65 Katie Benner & Michael S. Schmidt, Barr Acknowledges Justice Dept. Has Found No Widespread 
Voter Fraud, N.Y. TIMES (Dec. 1, 2020), https://www.nytimes.com/2020/12/01/us/politics/william-barr-

voter-fraud.html; Sadie Gurman & Jacob Gershman, Barr Says No Evidence of Voter Fraud in 
Election, WALL ST. J. (Dec. 1, 2020), https://www.wsj.com/articles/trump-campaign-files-more-election-

challenges-in-wisconsin-michigan-11606849219; see also Katie Benner & Adam Goldman, Barr 
Dismisses Trump’s Claim That Russia Inquiry Was an Obama Plot, N.Y. TIMES (May 18, 2020), 

https://www.nytimes.com/2020/ 05/18/us/politics/barr-trump-obama.html/.
66 Benner, supra note 42.
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appears to have ignored the full record and suggests a narrow interpretation 
of Mr. Barr’s judgement and intentions. 

Mr. Barr also deserves credit for resisting pressure and making the 
consequential decision to hold two major corporations accountable. Under 
Mr. Barr, the Justice Department was able to secure a major corruption and 
corporate fraud conviction against Goldman Sachs67 and hold Purdue Pharma 
accountable for the opioid addiction crisis.68 There was significant pressure 

67 See Matthew Goldstein & Emily Flitter, Goldman Sachs Malaysia Arm Pleads Guilty in 1MDB 
Fraud, N.Y. TIMES (Oct. 22, 2020), https://www.nytimes.com/2020/10/22/business/goldman-sachs-

fraud-guilty-plea.html:

Goldman Sachs played a starring role in the dubious financial engineering that helped spark a 
global financial crisis last decade, and its 151-year history is dotted with scandals that ended 

in fines or governmental scoldings. But never before had it had to go before a U.S. judge and 
admit it was guilty of a crime. The bank, one of Wall Street’s most powerful firms, admitted 

criminal wrongdoing by its Malaysian subsidiary on Thursday in a Brooklyn federal 
courtroom, bringing to a close a globe-spanning foreign bribery case that is the worst black 

eye in Goldman’s long history. Goldman employees, the bank said, took part in a scheme to 
pay $1 billion in bribes to foreign officials. The bank, in turn, arranged the sale of bonds to 

raise $6.5 billion that was intended to benefit the people of Malaysia but was instead looted by 
the country’s leaders and their associates. In the end, the scandal, which netted the bank a 

relatively paltry $600 million in fees, will cost Goldman and its current and former executives 
dearly. The bank itself will pay more than $5 billion in penalties to regulators around the world, 

more than it had to pay for peddling bonds backed by risky mortgages a decade ago. And it 
has moved to recoup or withhold more than $100 million in executive compensation, a rare 
move for a Wall Street bank.

Id.; see also Liz Hoffman & Dave Michaels, Goldman Pays Billions—And Takes Million From Top 
Execs—To End 1MDB Scandal, WALL ST. J. (Oct. 23, 2020), https://www.wsj.com/articles/goldman-

sachs-to-recoup-top-executives-pay-after-costly-1mdb-fines-11603380050 (supports that the Goldman

Sachs scandal was found during Mr. Barr’s tenure at the Justice Department).
68 Katie Benner, Purdue Pharma Pleads Guilty to Role in Opioid Crisis as Part of Deal With Justice 
Dept., N.Y. TIMES (Mar. 16, 2021), https://www.nytimes.com/2020/11/24/us/politics/purdue-pharma-

opioids-guilty-settlement.html:

Purdue Pharma pleaded guilty on Tuesday to criminal charges that it misled the federal

government about sales of its blockbuster painkiller OxyContin, the prescription opioid that 
helped fuel a national addiction crisis. The admission brought a formal end to an extensive 

federal investigation that led to a multibillion-dollar settlement between the company and the 
Justice Department. . . .

. . . .

Purdue’s chairman, Steve Miller, acknowledged in a remotely conducted hearing in federal 

court in New Jersey that in order to meet sales goals, the company told the Drug Enforcement 
Administration that it had created a program to prevent OxyContin from being sold on the 

black market, even though it was marketing the drug to more than 100 doctors suspected of 
illegally prescribing OxyContin.

Purdue also pleaded guilty to paying illegal kickbacks to doctors who prescribed OxyContin 
and to an electronic health records company, Practice Fusion, for targeting physicians with 

alerts that were intended to increase opioid prescriptions. . . Doctors overprescribing 
OxyContin, along with illicit distribution of the drug, have contributed to the deaths of more 
than 450,000.

In 2007 Federal prosecutors recommended that three top company executives be indicted on felony 

charges. However, senior political appointees in Bush Justice Department Criminal Division did not 

support the move. See Barry Meier, Origins of an Epidemic: Purdue Pharma Knew Its Opioids Were 
Widely Abused, N.Y TIMES (May 29, 2018), https://www.nytimes.com/2018/05/29/health/purdue-

opioids-oxycontin.html (recounting opioid maker’s knowledge of the crisis); see also Barry Meier,
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campaign for leniency in each of these corporate cases.69 Mr. Barr should 
also have been given more credit for making the consequential decision to 
place meaningful oversight over the way sensitive investigations and 
domestic surveillance are carried out by the FBI.70

On the other hand, the appraisal that Mr. Barr was in pari materia with 
Mr. Trump and irrevocably associated with him politically, is well-founded. 
On December 27, 2020, Katie Benner, Michael Schmidt, and Peter Baker 
were harsh in their appraisal and expressed the belief that no prior attorney 
general had “wielded the power of the Justice Department more deeply in 

Opinion, Opioid Makers Are the Big Winners in Lawsuit Settlements, N.Y. TIMES (Dec. 22, 2018), 

https://www.nytimes.com/2018/12/26/opinion/opioids-lawsuits-purdue-pharma.html (“The decision by 

Justice Department officials in 2007 to forgo felony charges against the executives of Purdue Pharma also 

resulted in the loss of a critical chance to slow the epidemic’s trajectory. Without a public trial doctors 

remained unaware of the extent of Purdue Pharma’s deceptions. . . .”) (“[T]he Justice Department could 

have changed the behavior of other opioid makers if it had charged executives of Purdue Pharma in 2007 

with felonies, as federal prosecutors had recommended, in connection with OxyContin’s illegal marketing. 

Instead, department officials negotiated a deal under which the executives pleaded guilty to misdemeanor 

charges that did not include jail time. In the years that followed, executives of other opioid makers and 

distributors kept shipping millions of addictive pain pills into towns like this one apparently without fear

of serious penalties.”); see also Barry Meier, A Nun, a Doctor and a Lawyer — and Deep Regret Over the 
Nation’s Handling of Opioids, N.Y. TIMES (Aug. 19, 2019), https://www.nytimes.com/2019/08/18/health

/opioids-purdue-pennington-gap.html?searchResultPosition=9 (supporting the impact of the opioid 

crisis).
69 See Goldstein, supra note 67 (“Three law firms worked on the matter for the bank, and this year 

Goldman lobbied top officials with the Justice Department for a degree of leniency.”); see also Matthew

Goldstein, Goldman Sachs Is Said to Try to Avoid Pleading Guilty in 1MDB Scandal, N.Y. TIMES (June 

11, 2020), https://www.nytimes.com/2020/06/11/business/goldman-sachs-1mdb-malaysia.html (“The 

bank has asked the U.S. to review demands that any settlement include a guilty plea to a felony charge, 

according to people briefed on the matter.”); see also Barry Meier, Origins of an Epidemic: Purdue 
Pharam Knew Its Opiods Were Widely Abused, N.Y. TIMES (May 28, 2018), https://www.nytimes.com

/2018/05/29/health/purdue-opioids-oxycontin.html (describing the pressure campaign that resulted in 

senior level Department of Justice lawyers agreeing to less serious charges against company executives). 

Mr. Barr also made the consequential decision to hold Wells Fargo accountable for abusing of its

customers in its community banks. See also Emily Flitter, The Price of Wells Fargo’s Fake Account 
Scandal Grows by $3 Billion, N.Y. TIMES (Feb. 21, 2020), https://www.nytimes.com/2020/02/21/business

/wells-fargo-settlement.html:

Wells Fargo has agreed to pay $3 billion to settle criminal charges and a civil action stemming 
from its widespread mistreatment of customers in its community bank over a 14-year period, 

the Justice Department announced on Friday. From 2002 to 2016, employees used fraud to 
meet impossible sales goals. They opened millions of accounts in customers’ names without 

their knowledge, signed unwitting account holders up for credit cards and bill payment 
programs, created fake personal identification numbers, forged signatures and even secretly 
transferred customers’ money.

Several days after Mr. Barr’s departure, the Justice Department announced a deferred prosecution

agreement with Boeing. See also Niraj Chokshi & Michael S. Schmidt, Boeing Reaches $2.5 Billion 
Settlement With U.S. Over 737 Max, N.Y. TIMES (Jan. 7, 2021), https://www.nytimes.com/2021/01/07

/business/boeing-settlement-justice-department.html (“Boeing agreed to pay more than $2.5 billion in a

legal settlement with the Justice Department stemming from the 737 Max debacle. The agreement resolves 

a criminal charge that Boeing conspired to defraud the Federal Aviation Administration, which regulates 

the company and evaluates its planes.”).
70 See Katie Benner, Barr Imposes Limits on F.B.I. Surveillance of Political Candidates, N.Y. TIMES

(Sept. 1, 2020), https://www.nytimes.com/2020/09/01/us/politics/barr-elections-fbi-surveillance.html 

(“Attorney General William P. Barr issued two memos on Tuesday restricting the F.B.I.’s ability to surveil 

political candidates and their aides. . . .”).
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service of a president’s political agenda than any attorney general in a half-
century.”71 Moreover, Mr. Barr failed to recognize that suggesting that an 
ambiguous national security law should be used against demonstrators, that 
prosecutors should consider bringing federal criminal charges against the 
mayor of Seattle, and that federal funds should be withheld (similar to the 
Ukrainian pressure campaign), would leave him vulnerable to indelible 
criticism that he was explicitly partisan and undermined the independence of 
the Department of Justice.

Mattathias Schwartz, writing in the New York Times Magazine,72

looked beyond many of the convenient assumptions about Mr. Barr’s
motivations and presented a much more straightforward explanation for
Mr. Barr’s appearance of unflinching loyalty. Mr. Schwartz linked
William Barr’s alignment with Mr. Trump to a transactional and
situational calculation by Mr. Barr that he could use the arrangement with
Mr. Trump to advance many of his long-held visions. According to
Schwartz, Mr. Barr was compliant because the association with Mr.
Trump allowed him an unusual opportunity to advance a conservative
agenda that was important to him: promoting individual morality and the
need for accountability, pursuing social order, and sustaining executive
power.73 While it is difficult to make any definitive statement about the shape 
of Mr. Barr’s motivations, what is perhaps more relevant to the study of the 
use of federal criminal investigations and prosecutions targeting foreign 
actors to advance political interest, is not the narrative that Mr. Barr was 
acting to benefit Mr. Trump and those close to him, but rather Mr. Barr’s 
long-held conviction that the executive has unquestionable authority on 
matters of criminal prosecutions. Mattathias Schwartz wrote that that Mr. 
Barr has consistently maintained an abiding commitment to the expansive 
vision of executive power:74

[C]onservative thinkers of Barr’s generation began to coalesce around an 
idea they called “the unitary executive.” The president’s right to his powers 
under Article II of the Constitution, they argued, was undivided and 
absolute. Post-Watergate reforms—independent prosecutors to investigate 
high-level wrongdoing, requirements to get warrants for national-security 
wiretaps, and more—were unconstitutional incursions into the president’s 
rightful powers.

. . . .

71 Katie Benner, Michael S. Schmidt & Peter Baker, Barr Is Said to Be Weighing Whether to Leave 
Before Trump’s Term Ends, N.Y. TIMES (Dec. 6, 2020), https://www.nytimes.com/2020/12/06/us/politics

/barr-considering-resigning.html.
72 Mattathias Schwartz, Williams Barr’s State of Emergency, N.Y. TIMES (June 7, 2020), https://

www.nytimes.com/2020/06/01/magazine/william-barr-attorney-general.html.
73 Id.
74 Id.
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Last year, shortly after his Notre Dame speech, Barr gave a second major 
address at the annual convention of the Federalist Society, an organization 
of conservative lawyers founded during the Reagan administration. The 
subject was executive power. . . . Barr seemed to suggest that when it comes 
to foreign policy, the only legitimate check on presidential behavior is the 
next election.75

In his remarks at Hillsdale College on September 16, 2020, Mr. Barr 
articulated his conviction that the executive has almost unquestionable 
authority on matters of criminal prosecution: 

I want to focus today on the power that the Constitution allocates to the 
Executive, particularly in the area of criminal justice. The Supreme Court 
has correctly held that, under Article II of the Constitution, the Executive 
has virtually unchecked discretion to decide whether to prosecute 
individuals for suspected federal crimes.76

There is a careful symmetry between Mr. Barr’s expansive view of 
executive power and the Justice Department’s more aggressive strategy of 
targeting foreign government officials, foreign intelligence officers and state-
owned and state-controlled entities to advance political interests.

75 Id.
76 William P. Barr, Att’y Gen., U.S. DEPT. JUST., Remarks by Attorney General William P. Barr at 

Hillsdale College Constitution Day Event, (Sept. 16, 2020) available at https://www.justice.gov/opa

/speech/remarks-attorney-general-william-p-barr-hillsdale-college-constitution-day-event [hereinafter

Barr Hillsdale Remarks]; see also Katie Benner, Barr Told Prosecutors to Consider Sedition Charges for 
Protest Violence, N.Y. TIMES (Sept. 22, 2020), https://www.nytimes.com/ 2020/09/16/us/politics

/210hinese-barr-sedition.html:

“During a speech on Wednesday night, Mr. Barr noted that the Supreme Court had determined 

that the executive branch had “virtually unchecked discretion” in deciding whether to 
prosecute cases. . . .”The power to execute and enforce the law is an executive function 

altogether,” Mr. Barr said in remarks at an event in suburban Washington celebrating the 
Constitution. “That means discretion is invested in the executive to determine when to exercise 
the prosecutorial power.”

The aggressive view of the almost limitless authority of the executive is not unique to Mr. Barr. Senior 

Justice Department lawyers in the Obama administration held the view that the president had the 

unquestionable authority to order the killing of American citizens, without trial, and that Congress and the 

courts did not have any right to review such a decision. See also Charlie Savage & Scott Shane, Memo 
Cites Legal Basis for Killing U.S. Citizens in Al Qaeda, N.Y. TIMES (Feb. 5, 2013), https://

www.nytimes.com/2013/02/05/us/politics/us-memo-details-views-on-killing-citizens-in-al-qaeda.html.
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III. THE ASSERTION THAT FEDERAL CRIMINAL INVESTIGATIONS AND 

PROSECUTIONS OF FOREIGN OFFICIALS AND STATE CONTROLLED 

ENTITIES WERE USED AS INSTRUMENTS TO INFLUENCE FOREIGN 

RELATIONS AND ADVANCE GEOPOLITICAL INTERESTS

The Department of Justice has a well-established strategy of targeting 
foreign commercial corruption. Using the Foreign Corrupt Practices Act,77

this effort has targeted businesses and individuals involved in schemes to use 
corrupt payments to a foreign official for the purpose of obtaining or retaining 
business.78 Because the statute only applies to foreign government officials 
under limited circumstance,79 federal prosecutors have used other federal 
criminal statutes, such as the federal fraud and money laundering statutes, to 
charge foreign officials with participating in foreign commercial corruption 
schemes.80 For example, in March of 2019, the Department of Justice 
unsealed an indictment charging three former bankers, along with 
Mozambique’s former finance minister and other government officials, and 
executives of a major Persian Gulf shipbuilding firm, with federal fraud and 
money laundering offenses.81 The defendants were accused of engaging in a 
corruption scheme involving the creation of government maritime projects as 

77 The Foreign Corrupt Practices Act makes it a crime to corruptly to give a foreign official anything of 

value for purposes of: (1) “influencing any act or decision of such foreign official in his official capacity”; 

(2) “inducing such foreign official to do or omit to do any act in violation of the lawful duty of such 

official,” (3) “securing any improper advantage,” or (4) “inducing such foreign official to use his influence 

with a foreign government or instrumentality thereof to affect or influence any act or decision of such 

government or instrumentality” 15 U.S.C. §§ 78dd-2(a)(1), 78dd-3(a)(1). The FCPA further requires that 

the intent of these payments must serve to assist in “obtaining,” “retaining,” or “directing” business. See 
United States v. Seng, 934 F.3d 110 (2d Cir. 2019) (affirming foreign bribery conviction of Chinese 

national).
78 See Dave Michaels & Dylan Tokar, Energy Trader Vitol Paying $163 Million to Settle Corruption, 
Manipulation Charges, WALL ST. J. (Dec. 3, 2020), https://www.wsj.com/articles/energy-trader-vitol-to-

pay-90-million-to-settle-u-s-corruption-charges-11607023519 (global commodity trading company Vitol 

“agreed to pay $163 million to settle criminal and civil charges that its employees paid bribes to gain an 

advantage when bidding for oil in Brazil, Mexico and Ecuador.”); Micah Maidenberg, Legg Mason to 
Pay SEC More Than $34 Million to Settle Libya Bribery Case, WALL ST. J. (Aug. 27, 2018),

https://www.wsj.com/articles/legg-mason-to-pay-sec-more-than-34-million-to-settle-libya-bribery-case-

1535393458 (efforts to bribe government officials to secure investments from Libya’s sovereign-wealth 

fund and related government owned financial firms); Aruna Viswanatha, J.P. Morgan Settlement Lays 
Bare the Practice of Hiring ‘Princelings’, WALL ST. J. (Nov. 17, 2016), https://www.wsj.com/articles/j-

p-morgan-to-pay-264-million-to-end-criminal-civil-foreign-corruption-cases-1479398628 (J.P. Morgan 

agreed to pay $264 million and admitted it violated the Foreign Corrupt Practices Act through its practice 

of hiring relatives of Chinese government officials for the purpose of securing business).
79 The Foreign Corrupt Practice Act applies to American companies and citizens and their agents, 

employees, offices directors and shareholders. The statute also applies to foreign actors acting within the 

United States. See United States v. Hoskins, 902 F.3d 69, 73 (2d Cir. 2018).
80 See United States v. Napout, 963 F.3d 163 (2d Cir. 2020) (confirming honest services wire fraud 

convictions of corrupt former officials of the global soccer organization for receiving bribes in exchange 

for broadcast and marketing rights); see also United States v. Turkiye Halk Bankasi A.S., 426 F.Supp.3d 

(S.D.N.Y. 2019) (wire fraud and money laundering charges against state-owned and state-controlled bank 

in Turkey).
81 See generally United States v. Boustani, 356 F.Supp.3d 246 (E.D.N.Y. 2019).
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fronts to borrow money, which was used to pay at least $200 million in bribes 
and kickbacks. The country defaulted in 2017 on $2 billion of debt meant to 
build coastal security, fishing and shipbuilding projects after much of the 
borrowed money went missing.82

In addition, over the last two years, the special counsel, conducting 
investigations related to interference in the 2016 election, has brought 
charges against lower-level Russian foreign intelligence operatives and
military intelligence officers and accused them of committing identity theft
and cybercrimes in furtherance of a scheme to interfere with the 2016
election. On February 16, 2018, the special counsel indicted 13 Russians and
three companies and charged them with conspiracy to defraud the United
States,83 conspiracy to commit wire fraud and bank fraud,84 and aggravated
identify theft.85 The New York Times reported that:86

The Justice Department charged 13 Russians and three companies on Friday 
in a sprawling indictment that unveiled a sophisticated network designed to 
subvert the 2016 election. “The Russians stole the identities of American 
citizens, posed as political activists and used the flash points of 
immigration, religion and race to manipulate a campaign in which those 
issues were already particularly divisive,” prosecutors said. 

. . . .

82 Matt Wirz and Gabriele Steinhauser, U.S. Scores Guilty Plea in Mozambique Corruption Case, WALL 

ST. J. (July 23, 2019), https://www.wsj.com/articles/u-s-scores-guilty-plea-in-mozambique-corruption-

case-11563894033:

The U.S. Department of Justice has gained a key advantage in its prosecution of an alleged 

global corruption ring involving $2 billion of Mozambican government-debt deals. Prosecutors 
working on the case got a guilty plea last week from the former banker at Credit Suisse AG 
who designed the loans. . . .

. . . .

Federal prosecutors allege that executives at Privinvest recruited London-based Credit Suisse 
bankers to make loans guaranteed by the Mozambican government, which were then sold to 
investors around the world. Credit Suisse and other banks raised $2 billion in loans and bonds 
in 2013 and 2014, some of which were kept secret from the public and investors. . . Prosecutors 
from the Brooklyn U.S. attorney’s office and the Justice Department allege that Privinvest 
executives negotiated at least $200 million in bribes and kickbacks to Mozambican 
government officials, Credit Suisse bankers and themselves.

See also Matt Wirz, Shipbuilding Executive Found Not Guilty in Mozambique Debt Fraud Trial, WALL 

ST. J. (Dec. 2, 2019), https://www.wsj.com/articles/shipbuilding-executive-found-not-guilty-in-

mozambique-debt-fraud-trial-11575310415 (finding Lebanese shipbuilding executive not guilty of fraud 

and money-laundering charges related to $2 billion of debt deals in Mozambique).
83 See Indictment at 30, United States v. Internet Research Agency LLC, Cr. No. 00032-DLF (D.D.C. 

filed Feb. 16, 2018).
84 Id. at 31.
85 Id. at 34.
86 Matt Apuzzo & Sharon LaFraniere, 13 Russians Indicted as Mueller Reveals Effort to Aid Trump 
Campaign, N.Y. TIMES (Feb. 16, 2018), https://www.nytimes.com/2018/02/16/ us/politics/212hinese212-

indicted-mueller-election-interference.html.
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None of the defendants were arrested—Russia does not generally extradite 
its citizens to the United States. But prosecutors use such indictments to 
name and shame operatives, making it harder for them to work undetected 
in the future. If they travel abroad, they risk capture and extradition.87

On July 13, 2018, the special counsel obtained a second indictment
accusing several Russian operatives conspiring to interfere with the 2016
presidential election. The indictment charged 12 Russian foreign intelligence
officers with conspiracy to commit an offense against the United States,88

aggravated identity theft89 and money laundering.90 The indictment accused 
the Russian government of being complicit in the criminal scheme:

In or around 2016, the Russian Federation (“Russia”) operated a military
intelligence agency called the Main Intelligence Directorate of the General 
Staff (“GRU”). The GRU had multiple units, including Units 26165 and 
74455, engaged in cyber operations that involved the staged releases of 
documents stolen through computer intrusions. These units conducted 
large-scale cyber operations to interfere with the 2016 U.S. presidential 
election.91

Mark Mazzetti and Katie Benner reporting in the New York Times
wrote that the indictment detailed that the effort by the Russian foreign 
intelligence services to interfere with the 2016 presidential election was
extensive.92

The special counsel investigating Russian interference in the 2016 election 
issued an indictment of 12 Russian intelligence officers on Friday in the 
hacking of the Democratic National Committee and the Clinton presidential 
campaign. . . . The 29-page indictment is the most detailed accusation by 
the American government to date of the Russian government’s interference 
in the 2016 election, and it includes a litany of brazen Russian subterfuge 
operations meant to foment chaos in the months before Election Day. From 
phishing attacks to gain access to Democratic operatives, to money 
laundering, to attempts to break into state elections boards, the indictment 
details a vigorous and complex effort by Russia’s top military intelligence 
service to sabotage the campaign of Mr. Trump’s Democratic rival, Hillary 
Clinton.93

87 Id.
88 See Indictment at 1, United States v. Netkysho, Cr. No. 00215 (D.D.C. filed July 13, 2018).
89 Id. at 20.
90 Id. at 21.
91 Id. at 1.
92 Mark Mazzetti & Katie Benner, 12 Russian Agents Indicted in Mueller Investigation, N.Y. TIMES (July 

13, 2018), https://www.nytimes.com/2018/07/13/us/politics/mueller-indictment-russian-intelligence-

hacking.html.
93 Id. On March 16, 2020, the New York Times reported that the Justice Department moved to dismiss 

the charges against two Russian shell companies accused of financing schemes to interfere in the 2016 

election. See Katie Benner & Sharon LaFraniere, Justice Dept. Moves to Drop Charges Against Russian 
Firms Filed by Mueller, N.Y. TIMES (Mar. 16, 2020), https://www.nytimes.com/2020/03/16/us/politics
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In addition to the two indictments brought by the special counsel, on 
October 19, 2020, the Department of Justice obtained an indictment accusing 
six Russian military intelligence officers with engaging in a global computer 
hacking conspiracy.94 The defendants were charged with conspiracy,95

conspiracy to commit wire fraud,96 wire fraud,97 damage to computers98 and 
aggravated identity theft.99 Michael Schmidt and Nicole Perlroth reported
in the New York Times that global computer infiltration conspiracy carried 
out by the Russian military intelligence officers included infiltrating elections 
in France, the electricity grid in Ukraine and the 2018 Winter Olympics in 
Pyeongchang, South Korea: 100

The Justice Department on Monday unsealed charges accusing six Russian 
military intelligence officers of an aggressive worldwide hacking campaign 
that caused mass disruption and cost billions of dollars by attacking targets 
like a French presidential election, the electricity grid in Ukraine and the 
opening ceremony of the 2018 Winter Olympics. Prosecutors said the 
suspects were from the same unit that helped distribute stolen Democratic 
emails in the 2016 election. Though Justice Department officials played 
down the timing of the announcement two weeks before the presidential 
election, it nevertheless served as American officials’ latest censure of 
Russia’s hostile intrusions into other countries’ affairs, even as President 
Trump has adopted a more accommodating stance toward Moscow. 

. . . .

The charges also showed the limits of the United States’ power to deter 
Russia. Many of the breaches occurred after the United States imposed 
sanctions and publicly rebuked Russia over its 2016 election sabotage, and 
it is highly unlikely that the Kremlin will hand over the intelligence officers 
to stand trial in American courts.101

Over the last four years, the Department of Justice has intensified its
targeting of foreign actors by recording several significant criminal
indictments. A close examination of these indictments reveals that the
strategy of the Department of Justice was expanded well beyond the reach of
the Foreign Corrupt Practices Act and the work of the special counsel. First,

/concord-case-russian-interference.html (prosecutors recommended that the case be dismissed to preserve 

national security interests and prevent Russia from weaponizing delicate American law enforcement 

information).
94 See Indictment at 6–7, United States v. Andrienko, Cr. No. 20-316 (W.D. Pa. filed Oct. 15, 2020).
95 Id.
96 Id. at 44.
97 Id. at 46.
98 Id. at 47.
99 Id. at 48.
100 Michael S. Schmidt & Nicole Perlroth, U.S. Charges Russian Intelligence Officers in Major 
Cyberattacks, N.Y. TIMES (Oct. 19, 2020), https://www.nytimes.com/2020/10/19/us/politics/213hinese-

intelligence-cyberattacks.html.
101 Id.



2021] Transactional and Situational View of the Conduct of Government 215

the targets of these indictments were expanded to include government
officials, foreign intelligence officers, and state-owned and state-controlled
entities. Federal prosecutors brought charges against a former senior law
enforcement official in Mexico,102 the former defense minister of Mexico,103

Turkey’s second-largest state owned bank,104 China’s largest telecom
equipment maker and its chief financial officer,105 members of the Chinese 
military intelligence,106 Chinese foreign intelligence operatives,107 North
Korean government officials and a North Korean foreign intelligence
officer,108 the president of Venezuela, the chief justice of Venezuela, other
senior level government officials and intelligence officers in the Venezuelan 
government,109 the Minister of Defense of Venezuela110 and two former 
officials at Venezuela’s state-owned and state-controlled oil monopoly.111

Second, the scope of the underlying conduct was expanded beyond schemes 
to use corrupt payments to obtain and retain business and identify theft and 
cybercrimes. In the shadow of all of these federal charges was an 
extraordinary incursion by federal prosecutors into foreign sovereignty by 
targeting foreign government corruption. Along with the expansion of the 
scope of these investigations and prosecutions, there has been legitimate 
concerns that these investigations and prosecutions crossed a line and were 
used as expedient instruments to influence foreign relations and advance 
geopolitical interests unrelated to pursuing justice and preventing injustice.

Mr. Trump’s view that the conduct of government is transactional and 
situational carried over to several federal criminal investigations and 
prosecutions. On June 17, 2020, Peter Baker writing in the New York Times
reported on former national security advisor John Bolton’s allegation that 

102 See Indictment at 3, United States v. Luna, Cr. No. 19-576 (E.D.N.Y. filed July 30, 2020).
103 See Indictment at 1, United States v. Cienfuegos Zepeda, Cr. No. 19-366 (E.D.N.Y. filed Aug. 14, 

2019).
104 United States v. Turkiye Halk Bankasi A.S., 426 F.Supp.3d 23 (S.D.N.Y. 2019) (wire fraud and money 

laundering charges against state-owned and state-controlled bank in Turkey).
105 Superseding Indictment at 2, United States v. Huawei Technologies Co., LTD, No. 18-CR-457 (S-2) 

(AMD), 2020 WL 903007 (E.D.N.Y. 2020); Superseding Indictment, United States v. Huawei 

Technologies Co., LTD, (E.D.N.Y. 2019).
106 Indictment at 2, United States v. Zhiyong (N.D. Ga. Filed Jan. 28, 2020) (computer hacking into credit 

reporting agency).
107 Complaint at 1–2, United States v. Zhu Feng, No. 20-MJ_1025 (E.D.N.Y. 2020); Indictment, United 

States v. Xiaoyu, No. 4:20-CR-6019-SMJ (E.D. Wash. Filed July 7, 2020) (conspiracy to steal coronavirus 

vaccine data for Chinese government).
108 Indictment at 3–4, United States v. Ko Chol Man, No.1:20-cr-00032-RC (D.D.C. filed Feb. 5, 2020) 

(international money laundering conspiracy scheme to facilitate North’s nuclear weapons program).
109 Superseding Indictment at 4–6, United States v. Maduro Moros, No. 1:11-CR-205 (S.D.N.Y. filed 

Mar. 5, 2020) (corruption and narco-terrorism conspiracy).
110 Indictment at 1, United States v. Vladimir Padrino Lopez, No. 1:19-CR-176 (D.D.C. filed May 24, 

2019) (corruption and narco-terrorism conspiracy).
111 Indictment at 1–3, United States v. Carlos De Leon-Perez, No.17-cr-514 (S.D. Tex. Filed Aug. 23, 
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President Trump was willing to intervene in federal investigations and 
prosecutions to advance political interests:112

Bolton asserts that the president was willing to intervene in criminal 
investigations to curry favor with foreign dictators. . .The other episodes 
that Mr. Bolton says the House should have investigated include Mr. 
Trump’s willingness to intervene in Justice Department investigations 
against foreign companies to “give personal favors to dictators he liked.” 
Mr. Bolton said it appeared to be “obstruction of justice as a way of life.”

. . . .

He singles out Halkbank of Turkey, a state-owned financial institution 
investigated for a multibillion-dollar scheme to evade American sanctions 
on Iran. At a side encounter during a Buenos Aires summit meeting in late 
2018, President Recep Tayyip Erdogan of Turkey handed Mr. Trump a 
memo by the law firm representing Halkbank, “which Trump did nothing 
more than flip through before declaring he believed Halkbank was totally 
innocent.” He then told Mr. Erdogan “he would take care of things. . .” 

. . . .

Mr. Bolton also mentions ZTE, the Chinese telecommunications giant that 
was convicted of evading sanctions on Iran and North Korea and then faced 
new penalties for further violations during its follow-up consent decree. 
During a conversation on trade with President Xi Jinping of China, Mr. 
Trump offered to lighten the penalties. “Xi replied that if that were done, he 
would owe Trump a favor and Trump immediately responded he was doing 
this because of Xi.”113

A study of the indictments brought by the Justice Department over the 
last four years that have targeted foreign actors, confirm the assertion by Mr. 
Bolton that there was a willingness to intervene in federal criminal 
prosecutions to advance political interests.

A.  ZTE: Sanctions Enforcement 

During the period of 2016 the Commerce Department began an 
enforcement action against ZTE, China’s second-largest maker of telecom 
equipment, and accused ZTE of violating American sanctions related to 
doing business with Iran and North Korea.114 A year later, the Commerce 
Department found that ZTE was continuing to violate the law.115 In addition, 

112 Peter Baker, Five Takeaways From John Bolton’s Memoir, N.Y. TIMES (June 20, 2020), 
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114 Paul Mozur & Cecilia Kang, U.S. Fines ZTE of China $1.19 Billion for Breaching Sanctions, N.Y.

TIMES (Mar. 7, 2017), https://www.nytimes.com/2017/03/07/technology/zte-china-fine.html.
115 Id.



2021] Transactional and Situational View of the Conduct of Government 217

the regulators found that ZTE had intentionally provided incomplete and 
misleading information to regulators about its compliance with the law. As 
an additional punishment, ZTE agreed to plead guilty and pay $1.19 billion 
fine.116 In addition, ZTE was barred from purchasing critical electronic 
components from suppliers in the United States. 117 The New York Times
reported that: 

China’s second-largest maker of telecommunications equipment will not be 
able to use components made in the United States after the Commerce 
Department said it failed to punish employees who violated American 
sanctions against Iran and North Korea. . . .

. . . .

“ZTE misled the Department of Commerce,” Wilbur Ross, the commerce 
secretary, said in a statement. “Instead of reprimanding ZTE staff and senior 
management, ZTE rewarded them. This egregious behavior cannot be 
ignored.”118

Two months later, Mr. Trump swept aside the “egregious” failure of ZTE 
to comply with the law and ignored the finding that ZTE had intentionally 
mislead regulators. On June 7, 2018, Mr. Trump intervened in the 
enforcement action and lifted sanctions on ZTE. The New York Times came 
out with two published reports that were undisguised in suggesting that the 
intervention in this law enforcement action was transactional and situational 
and part of a calculated effort to influence relations with the Chinese 
government:119

President Trump handed the Chinese telecommunications firm ZTE a 
lifeline on Thursday, agreeing to lift tough American sanctions over the 
objections of Republican lawmakers, his defense advisers and some of his 
own economic officials. The deal will help defuse tensions with the Chinese 
president, Xi Jinping, who personally asked Mr. Trump to intervene to save 
ZTE and whom the president has relied on to help pave the way for next 
week’s summit meeting with the North Korean leader. . . .

. . . .

In 2016, the United States found the Chinese company guilty of violating 
American sanctions on Iran and North Korea. In April, the government said 
ZTE had failed to take the necessary actions to rectify the issue, and had 

116 Id.
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lied about its efforts, prompting the Commerce Department to implement 
the ban.

. . . .

Mr. Ross and other administration officials have repeatedly insisted that 
ZTE is being handled as a law enforcement matter that is independent of 
trade negotiations. But those statements have been undercut by the president 
himself, who has suggested that the company is a bargaining chip in 
negotiations between the countries. In mid-May, the president said he was 
working with Mr. Xi to give ZTE a way to get back in business. Two days 
later, Mr. Trump described the ZTE move as part of “the larger trade deal 
we are negotiating with China and my personal relationship with President 
Xi.”120

In the second article on the intervention in the ZTE sanctions case, Paul
Mozur and Kevin Granville, writing in the New York Times, were more
direct in their suggestion that Mr. Trump’s intervention in this law 
enforcement matter was transactional and situational and asserted that the 
ZTE enforcement action was being used as leverage to influence the 
negotiations with China on a trade deal:121

In normal times, the company’s fate would be a legal matter for the 
Commerce Department. But the Trump administration is pressuring China 
to make trade concessions. It may also need Beijing’s help to strike a deal 
with North Korea as Washington and Pyongyang plan a high-profile 
meeting on June 12 in Singapore. Mr. Trump appears to be using ZTE’s 
punishment as a bargaining chip in negotiations with China, rather than a 
matter of law enforcement. 122

Critics of intervention in the ZTE enforcement action pointed out that the 
abrupt reversal reflected the “arbitrary and transactional nature “of Mr. 
Trump’s trade policy and his willingness to use enforcement actions as 
expedient tools to influence foreign relations and advance geopolitical 
interests unrelated to pursuing justice or preventing injustice.123
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B.  Mexico: Public Corruption and Drug Trafficking Conspiracy

In 2019, federal prosecutors obtained two significant indictments
charging a former senior level government officials in Mexico with
corruption and drug trafficking offences. The first indictment was obtained
on December 10, 2019 when the Department of Justice announced that a 
former senior law enforcement official in Mexico, Genaro García Luna, was 
charged with participating in a corruption and drug trafficking conspiracy.124

The defendant was accused of engaging in a continuing criminal 
enterprise,125 participating in an international cocaine distribution 
conspiracy,126 conspiracy to distribute cocaine,127 conspiracy to import 
cocaine128 and false statement.129 Alan Feuer report in the New York Times,
revealed that that the defendant received millions of dollars in bribes from a 
drug cartel while he held several senior high-level law enforcement positions 
in the Mexican government:130

A retired Mexican police official who once led his country’s equivalent of 
the F.B.I. was indicted in New York on Tuesday on charges of taking bribes 
while in office to protect the Sinaloa drug cartel, one of Mexico’s most 
powerful criminal mafias. The official, Genaro García Luna, served as the 
head of Mexico’s Federal Investigation Agency from 2001 to 2005, and for 
the next six years was Mexico’s secretary of public security, a cabinet-level 
position. In that role he was tasked with helping the president at the time, 
Felipe Calderón, craft his strategy to battle their country’s drug cartels. But 
according to prosecutors in Brooklyn, even while Mr. García Luna 
presented himself as the public face of the war against the drug trade in 
Mexico, he was quietly receiving millions of dollars from the Sinaloa cartel, 
which was run at the time by the drug lord Joaquín Guzmán Loera, better 
known as El Chapo.131

The second indictment was obtained on October 16, 2002, when federal
prosecutors announced that the former defense minister of Mexico, Salvador 
Cienfuegos, was arrested as he arrived in Los Angeles for a family vacation. 
In connection with the arrest, the Department of Justice unsealed an 
indictment charging Salvador Cienfuegos with drug-related corruption 
charges.132 The defendant was charged with participating in an international 
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drug trafficking133 and money launder conspiracy.134 The Wall Street Journal
reported that Cienfuegos was accused of using his position as defense 
minister to pass along information about investigations to drug cartels and to 
facilitate the shipment of substantial amounts of cocaine and other drugs to 
the United States.135 David Luhnow and José de Córdoba wrote that:

Mexico’s former defense minister received bribes from a drug cartel in 
exchange for allowing it to ship tons of cocaine and other drugs to the U.S., 
and used his position to pass along information on investigations to crime 
bosses, U.S. prosecutors alleged. The allegations were part of an indictment 
unsealed Friday against Gen. Salvador Cienfuegos, who served as defense 
minister from 2012 to 2018 in then-President Enrique Peña Nieto’s 
administration and led the army’s war on drug cartels. U.S. agents arrested 
the retired at Los Angeles International Airport on Thursday as he arrived 
with his family. 

. . . .

The arrest is expected to damage bilateral cooperation and trust in the 
campaign against narcotics trafficking. The indictment alleges deeply 
rooted corruption in Mexico’s armed forces. Gen. Cienfuegos, whose 
nickname is “El Padrino,” or “The Godfather,” according to the indictment, 
used his position as defense minister to help the H-2 Cartel, a gang more 
commonly known in Mexico as the Beltrán Leyva organization, to ship 
drugs.

As defense minister, the indictment alleges, Gen. Cienfuegos warned the 
cartel about a U.S. law-enforcement investigation that was using an 
informant in the cartel. Cartel leaders then ordered the killing of a member 
whom they mistakenly identified as the informant, the indictment alleges.

The indictment alleges that the general also used his position to initiate 
operations against rival drug gangs, locate maritime transportation for drug 
shipments, help the cartel expand its territory and introduce cartel leaders 
to other senior officials willing to be bribed in exchange for helping the 
gang.

The gang, according to the indictment, used bribes of other top unnamed 
Mexican government officials to ensure the arrest and torture of rival drug 
traffickers by Mexican law enforcement; the release of members of the H-
2 Cartel from prison; and the ability to engage in wholesale drug trafficking, 
firearms trafficking and violence, including dozens of murders, without 
interference by Mexican law-enforcement officials.

133 Id. at 2.
134 Id. at 5.
135 David Luhnow & José de Córdoba, Mexican Ex-Defense Minister Charged With Helping Cartel Ship 
Drugs, WALL ST. J. (Oct. 16, 2020), https://www.wsj.com/articles/mexican-ex-defense-minister-faces-

drug-traf-icking-money-laundering-charges-11602869775.



2021] Transactional and Situational View of the Conduct of Government 221

The arrest raises serious concerns about drug-related corruption throughout 
the armed forces, which Mexico has long relied on to tackle organized crime 
and soaring rates of violence. . . .

. . . .

Gen. Cienfuegos’s arrest follows last year’s arrest of Genaro García Luna, 
a former head of Mexico’s federal police who led the country’s war on drug 
cartels during the 2006-12. . . Taken together, the arrests suggest drug-
related corruption has infiltrated the most senior levels of Mexican law 
enforcement and military, analysts said. That leaves U.S. antidrug officials 
with few counterparts in Mexico they can trust.136

At the initial hearing before a Federal Magistrate Judge, federal 
prosecutors in Los Angeles claimed that Cienfuegos had “no respect for 
public authority or the rule of law,” and argued that that if Cienfuegos was 
released he would escape to Mexico where he would be protected by 
powerful former public officials in Mexico and one of Mexico’s most violet 
drug trafficking organizations.137

One month later, the Justice Department abruptly abandoned the
prosecution of Cienfuegos to “preserve its relationship with Mexico,” an
interest unrelated to the pursuit of justice or preventing injustice. Rather than
challenging the forces of corruption that touch the highest levels of the 
Mexican government, it appears that it was the Mexican government who
was ultimately able to “touch” the Department of Justice.138 On November
16, 2020, federal prosecutors suddenly aborted the prosecution of the former
defense minister and moved to dismiss all charges against the defendant. The
abrupt move suggested that senior administration officials viewed this federal
criminal investigation and prosecution as transactional and situational.

136 Id.; see also Azam Ahmed, Mexico’s Former Defense Minister Is Arrested in Los Angeles, N.Y.TIMES
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2020), https://www.nytimes.com/2020/10/16/world/americas/mexico-salvador-cienfuegos-arrested.html:

[T]he authorities say, they finally confirmed that the mystery patron of one of the nation’s most 
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horrific acts of violence as part of its drug smuggling business, with its maritime shipments. In 
exchange for lucrative payouts, officials say, General Cienfuegos also directed military 
operations away from the cartel and toward its rivals. . . The news not only casts a pall over 
Mexico’s fight against organized crime, but also underscores the extent of corruption at the 
highest levels of government.
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Sadie Gurman and José de Córdoba writing in the Wall Street Journal,
reported that the Department of Justice’s motion to dismiss the charges was 
the result of “foreign-policy concerns” and was in response to threats from 
the Mexican government to severely curtail United States law enforcement 
operations in Mexico:139

Mexico’s former defense minister arrived back in the country Wednesday 
night after a U.S. judge dismissed drug-trafficking and corruption charges 
against him at the request of U.S. prosecutors, who said the unusual move 
was motivated by foreign-policy concerns and driven by Attorney General 
William Barr. The decision to drop charges against Gen. Salvador 
Cienfuegos, who had been accused of taking bribes in exchange for 
protecting cartel leaders, came after Mexico threatened to cut off 
cooperation with U.S. authorities unless the general were returned home, 
top Mexican officials said. . . .

. . . .

Acting U.S. Attorney Seth DuCharme offered few new glimpses into the 
unusual decision, saying only that the case was strong but the U.S. interest 
in maintaining its relationship and law-enforcement partnerships with 
Mexico outweighed the Justice Department’s interest in pursuing it. He said 
Mr. Barr made the decision himself in consultation with Mexican 
officials.140

The New York Times also cited to Justice Department statements about 
how the need to preserve the relationship with Mexico “prevailed over 
pursuing the case.”141

In a court filing, prosecutors acknowledged that the Trump administration 
had determined that preserving its relationship with Mexico prevailed over 
pursuing the case. “The United States has determined that sensitive and 
important foreign policy considerations outweigh the government’s interest 
in pursuing the prosecution of the defendant, under the totality of the 
circumstances, and therefore require dismissal of the case,” they wrote in 
asking a judge to dismiss the charges. . . .
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. . . .

[T]he decision by American officials to arrest a former defense minister had 
rattled relations between the countries. It was the first time a high-ranking 
military leader had been detained on American soil on charges of drug-
related corruption. The quick reversal may be an attempt to preserve 
relations between the countries or a testament to the close relationship 
between President Trump and President Andrés Manuel López Obrador of 
Mexico. . . .

. . . .

Mr. Barr said Tuesday that as part of an agreement with the Mexican 
authorities, the Justice Department had provided the evidence it had 
collected against General Cienfuegos to investigators there. But the status 
of that investigation remains unclear. 

The arrest made a huge splash in Mexico, dominating the headlines for days 
as word spread of the extent of the accusations that investigators made 
against General Cienfuegos. Among them: Thousands of BlackBerry 
messages coordinating with cartel leaders, orchestrating meetings between 
military officials and organized crime figures, starting operations against 
rival traffickers. The American authorities said General Cienfuegos had 
helped transport narcotics and tipped a drug cartel off to American 
investigations into their operations.

The Justice Department charges against General Cienfuegos underscored 
the corruption that has touched the highest levels of the government in 
Mexico. General Cienfuegos served as defense minister to President 
Enrique Peña Nieto, who left office two years ago. And his arrest came 10 
months after another top official—who once led the Mexican equivalent of 
the F.B.I.—was inducted in New York on charges of taking bribes while in 
office to protect the powerful Sinaloa drug cartel.142

142 Id. A statement issued by Attorney General Barr, in connection with the dismissal of the charges, 

indicated that the Justice Department had provided “all the evidence in the case” to Mexican officials and 

gave the impression that there would be an investigation and, perhaps, a criminal prosecution in Mexico. 

Contrary to the statement or intention of Barr, the likelihood that the Cienfuegos will actually be held 

accountable in Mexico is illusory. On January 14, 2021, just two months after the charges were dismissed, 

the Mexican attorney general’s office had cleared the general of all charges. See José de

Córdoba & Anthony Harrup, Mexican Former Defense Minister Cleared of Drug Allegations, WALL ST. J.

(Jan. 15, 2021), https://www.wsj.com/articles/mexican-former-defense-minister-cleared-of-drug-allegations-

11610685428; Natalie Kitroeff, Alan Feuer & Oscar Lopez, In Blow to U.S. Alliance, Mexico Clears 
General Accused of Drug Trafficking, N.Y. TIMES (Jan. 15, 2021), https://www.nytimes.com/2021/ 01/15

/world/americas/mexico-general-drug-charges.html.
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The New York Times came out with a second published report suggesting 
that political pressure from the Mexican government played a direct role in 
prompting the dismissal of the charges:143

From the moment U.S. federal agents arrested a former Mexican defense 
minister last month on drug trafficking charges, the highest levels of the 
Mexican government were outraged at being kept in the dark about the case, 
seeing it as an egregious breach of trust between allies.

Those emotions reached a peak in recent days, as Mexico City issued an 
unheard-of warning to its counterparts in Washington: If the United States 
did not rethink its pursuit of Salvador Cienfuegos Zepeda, Mexico would 
consider expelling American federal drug agents from the country, 
jeopardizing a decades-long partnership that has helped bring several top 
drug lords to justice, according to three people in the United States who are 
familiar with the case.

That threat appeared to work. On Wednesday, at the request of Attorney 
General William P. Barr himself, a federal judge in Brooklyn said she would 
formally dismiss the charges against Mr. Cienfuegos, a former army 
general.

The Justice Department’s reversal stunned officials in the State Department 
and in Congress, who said Mr. Cienfuegos’s release would be an abrupt 
departure from the Trump administration’s aggressive pursuit of organized 
crime and drugs from Mexico. . . .

. . . .

Seth DuCharme, a former top aide to Mr. Barr who now serves as the acting 
U.S. attorney in Brooklyn, sought to explain the move, saying that by 
releasing Mr. Cienfuegos he was seeking to protect “the United States’ 
relationship with Mexico,” particularly where joint law enforcement 
matters were concerned. . . .

. . . .

The release of Mr. Cienfuegos—who arrived back in Mexico on 
Wednesday, with no guarantee that he would ever face charges—illustrates 
how foreign policy can interfere with the day-to-day prosecution of the drug 
war. Prosecutors acknowledged the challenges in a letter to the Judge Carol 
B. Amon, of Federal District Court in Brooklyn, saying they had dropped 
the charges because of “sensitive and important foreign policy 
considerations . . .”

143 Alan Feuer & Natalie Kitroeff, Mexico, Outraged at Arrest of Ex-Official, Threatened to Toss U.S. 
Agents, N.Y. TIMES (Nov. 19, 2020), https://www.nytimes.com/2020/11/18/world/americas/mexico-

cienfuegos-barr.html.



2021] Transactional and Situational View of the Conduct of Government 225

The investigation, which began in late 2013, was bolstered, court papers 
say, by a sprawling wiretap that covertly captured thousands of BlackBerry 
messages, some of which are said to implicate Mr. Cienfuegos in chatting 
and orchestrating meetings with cartel leaders.

Officials say that Mr. Cienfuegos helped the H-2 cartel, which has 
committed horrific acts of violence as part of its smuggling business, with 
its maritime shipments. In exchange for lucrative payouts, the officials say, 
Mr. Cienfuegos also directed military operations away from the cartel and 
toward its rivals . . .”144

These were very serious federal criminal charges. The defendant was a 
high-level government official who was alleged to have breached the public 
trust by taking bribes in exchange for protecting drug cartel leaders. Both the
Wall Street Journal145 and the New York Times146 reported that the decision 
to dismiss the charges was made by Mr. Barr and linked to vague “foreign-
policy concerns.” There were no statements made public by the Department 
of Justice that would explain why the Cienfuegos indictment implicated 
foreign-policy concerns whereas the Zepeda prosecution (the former director 
of the equivalent of Mexico’s FBI) did not. Moreover, these foreign policy 
concerns were clearly obvious prior to when the target was arrested and there 
were no published reports that identified what unexpected events intervened 
in the thirty-days between the time Cienfuegos was arrested and when the 
charges were dismissed against him that would explain this abrupt change in 
position by the Justice Department. There are many reasons to be skeptical. 
In just thirty days, the commitment by the Department of Justice to address 
the extensive corruption at the highest levels within the Mexican government 
and holding “a patron of Mexico’s most violent drug cartel accountable”147

became negotiable.148 Clearly, the willingness to deal these federal charges 

144 Id.
145 Sadie Gurman & José de Córdoba, Mexico’s Ex-Defense Minister Back Home After U.S. Drops 
Corruption Charges, WALL ST. J. (Nov. 18, 2020), https://www.wsj.com/articles/u-s-judge-agrees-to-
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146 See Schmidt, supra note 141.
147 See Ahmed, supra note 136.
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Reporting on the Equifax indictment The New York Times made it clear that charging decisions involving 

foreign military officers that implicate significant foreign-policy interests are made by the Attorney 

General: “The Justice Department rarely secures indictments against members of foreign militaries or 

intelligence services, in part to avoid retaliation against American troops and spies, but Mr. Barr said it 

has made exceptions for state-sponsored actors who hacked into American networks to steal intellectual 

property or interfere in United States elections.” Katie Benner, Charges Chinese Military Officers in 
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lawyers at the Department of Justice. See Feuer, supra note 143. The indictment had been pending for 
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away undermines any perception that federal criminal indictments are 
instruments of geopolitical power.

C.  North Korea: International Money Laundering Conspiracy.

In February 2019, a second summit meeting between the United States 
and North Korea ended abruptly without any agreement on nuclear 
disarmament or easing tensions on the Korean Peninsula.149 The use of 
federal prosecutions to influence foreign relations surfaced again to advance 
geopolitical interest in North Korea. In May of 2020, the Department of 
Justice unsealed an indictment charging several North Korean and Chinese 
citizens with participating in an international money laundering conspiracy 
that was intended to facilitate the North’s nuclear weapons program.150 The 
indictment charged the North Korean and Chinese targets with conspiracy,151

violating the International Emergency Economic Powers Act,152 violating the 
Weapons of Mass Destruction Proliferators Sanctions Regulations,153

violating the North Korea Sanctions Regulations,154 bank fraud,155

conspiracy to launder monetary instruments,156 international money 
laundering157 and participating in a continuing financial crimes enterprise.158

The report in the Wall Street Journal suggested that the timing of the 
indictment signaled that the federal charges were being used as leverage in 
the campaign against the North Korean government. The Wall Street Journal
noted that it was the first Justice Department indictment targeting senior 
North Korean government officials. Among the defendants charged in the 
indictment were the chairman of the Foreign Trade Bank and a member of 
North Korea’s foreign intelligence service, the Reconnaissance General 
Bureau.159

almost a year. How could it be that these senior level lawyers at the Department of Justice failed to 

anticipate the reaction from the Mexican government to having one of their former defense ministers 

charged with federal criminal offenses and apprehended in Los Angeles.
149 Edward Wong, Trump’s Talks With Kim Jong-un Collapse, and Both Sides Point Fingers,

N.Y. TIMES (Feb. 28, 2019), https://www.nytimes.com/2019/02/28/world/asia/trump-kim-vietnam-
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Katie Benner writing in the New York Times, also suggested that there 
was a link between the charges and the Trump administration’s diplomatic 
effort to disrupt North Korea’s nuclear weapons program: 160

North Korean and Chinese citizens are operating a multibillion-dollar 
money laundering scheme to help fund the North’s nuclear weapons 
program, the Justice Department said in an indictment unsealed on 
Thursday. The case underscores the Trump administration’s inability to halt 
Pyongyang’s nuclear weapons program through diplomacy. The department 
charged 28 North Koreans and five Chinese citizens of using a web of more 
than 250 shell companies to launder over $2.5 billion in assets through the 
international banking system, according to court documents filed in 
February by the U.S. attorney’s office in Washington. The government 
claimed that the money flowed back to North Korea’s primary, state-
operated foreign exchange bank, the Foreign Trade Bank of the Democratic 
People’s Republic of Korea. The North used the funds to support its 
weapons of mass destruction program. . . .

. . . .

While the United States has little chance of apprehending the defendants, 
the Justice Department sometimes brings charges against foreigners in an 
effort to deter adversarial governments. . . . The charges are also a tacit 
acknowledgment that the United States has been unable to stop North Korea 
from building nuclear weapons by imposing economic sanctions or through 
President Trump’s attempt to broker an agreement.161

The indictment was largely performative. The likelihood that the North 
Korean or Chinese targets will be apprehended and extradited is extremely 
remote. The reason for this is that the targets are located in jurisdictions that 
preclude extradition and once the charges are publicly announced, it is highly 
unlikely that these targets will risk travel to a jurisdiction where apprehension 
and extradition is possible. The news report acknowledged that that the 
United States has little chance of apprehending the defendants, however, it 
suggested that “the Justice Department sometimes brings charges against 
foreigners in an effort to deter adversarial governments.” It is unlikely that 
the risk of a federal criminal indictment would have any deterrent effect on 
the efforts by the North Koreans to fund or pursue their nuclear weapons 
program. 

160 Katie Benner, North Koreans Accused of Laundering $2.5 Billion for Nuclear Program, N.Y. TIMES

(June 24, 2020), https://www.nytimes.com/2020/05/28/us/politics/north-korea-money-laundering-

nuclear-weapons.html.
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D.  Turkey: Halkbank Bank Corruption and Evading Iran Sanctions 
Evasion.

On October 15, 2019, the Department of Justice obtained a superseding 
indictment charging Turkey’s largest state-owned and state-controlled bank 
with corruption and evading Iranian sanctions.162 The indictment alleged that 
billions of dollars’ worth of gold and cash were illegally transferred to Iran 
in exchange for oil and gas. The bank was accused of conspiracy to defraud 
the United States,163 conspiracy to violate the International Emergency 
Economic Powers Act,164 bank fraud,165 money laundering,166 and conspiracy 
to commit money launder.167 The superseding indictment claimed that the 
wrongdoing had reached senior levels of the Turkish government, that 
government officials had received bribes worth millions of dollars, and that 
government officials facilitated the corruption scheme and concealed the 
scheme from the scrutiny of U.S. regulators.168

A report published in the New York Times pointed out that Paragraph 62 
of the Superseding Indictment implicated that President Erdogan of Turkey 
and his son in law, Turkey’s Treasury and Finance Minister Berat Albayrak 
in the corruption scheme.169 The article also suggested that the particular
timing of the criminal indictment coincided with Turkey falling out of favor
and an effort by the Trump Administration to punish Turkey for its military
incursion into northern Syria.170

The Justice Department on Tuesday sharply escalated economic pressure 
on Turkey by filing fraud and money-laundering charges against the 
country’s second-largest state-owned bank, accusing it of helping Iran 
evade United States sanctions. The charges against the institution, 
Halkbank, came as the administration sought ways to project that it was 
taking a tough line with Turkey after President Trump effectively signaled 
this month that the United States would not stand in the way of Turkey’s 
desire to send forces into northern Syria. . . .

. . . .

President Recep Tayyip Erdogan of Turkey had repeatedly raised the 
Halkbank case with Mr. Trump over the past year, urging the United States 

162 Superseding Indictment at 1–2, United States v. Turkiye Halk Bankasi A.S., No. S6-15-cr-867 (RMB) 

(S.D.N.Y. filed Oct. 15, 2009).
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169 Eric Lipton, U.S. Indicts Turkish Bank on Charges of Evading Iran Sanctions, N.Y. TIMES (Oct. 15, 
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not to take further action, saying that to do so would unfairly expose Turkey 
to severe financial risks. One of the bank’s top executives was convicted on 
related charges last year, and the Justice Department has been reviewing 
since then whether to pursue the case further as Turkish officials and 
lawyers pressed the government not to indict the bank. . . .

. . . .

Justice Department officials said high-ranking government officials in 
Turkey “participated in and protected this scheme,” with some receiving 
bribes worth tens of millions of dollars and helping to hide the conspiracy 
from the scrutiny of regulators in the United States.

After Mr. Trump came under intense criticism for choosing to stand aside 
as Turkey pursued its plan to assert control over a section of northern Syria, 
he began striking a tougher tone toward Mr. Erdogan, focusing in particular 
on the threat of harming Turkey’s economy if it put United States military 
personnel at risk or engaged in atrocities against Kurds in the region. . . The 
Justice Department and the White House did not respond to questions about 
whether the decision was influenced by Turkey’s decision to send troops in 
Syria.171

On October 29, 2020, the New York Times reported on an extraordinary 
pressure campaign from the Turkish government to interfere with a federal 
criminal investigation. The interference cascaded down on to the United 
States Attorney’s Office for the Southern District of New York. The article 
more than suggested that the senior level officials in the Trump 
administration viewed the criminal prosecution as transactional and 
situational and intervened to facilitate its relationship with the Turkish 
government. In particular, the article stated that senior level Justice 
Department political appointees were pressing for a settlement on terms 
favorable to the Turkish government. However, to demonstrate how arbitrary
the administration viewed the criminal investigation, after Turkey invaded 
northern Syria, the interest in preserving its relationship with Turkey no 
longer prevailed and the effort to intervene in the investigation was quickly 
halted and the indictment was allowed to go forward. 172

E.  China: Computer Fraud and Economic Espionage.

On November 16, 2020, the New York Times described the relationship 
between the United States and China as adversarial and at the same time 
transactional and situational: 
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While Democrats and Republicans have credited Mr. Trump with drawing 
attention to China’s security threats, and its unfair economic practices like 
intellectual property theft, his dealings with China have also been 
transactional and inconsistent. In an attempt to secure a trade deal, Mr. 
Trump lavished praise on Mr. Xi, delayed sanctions against China’s human 
rights violations for months and pardoned the Chinese company ZTE for 
running afoul of U.S. law.173

In addition to the suggestion that William Barr was inextricably 
intertwined with Mr. Trump on domestic political issues, it has also been 
suggested that Mr. Barr was aligned with Mr. Trump’s foreign policy 
message. On July 16, 2020, the New York Times reported that Mr. Barr had 
aligned himself with the White House’s confrontational stance on China by 
accusing several United States based companies of ignoring China’s 
economic aggression in order to obtain and retain access to China’s consumer 
market:174

Accusing American firms of engaging in “corporate appeasement” of the 
Chinese Communist Party, Attorney General William P. Barr called on the 
private sector on Thursday to get tougher in resisting what he portrayed as 
corrupting efforts by China to cheat and bully its way into taking over the 
global economy. “The C.C.P. has launched an orchestrated campaign across 
all of its many tentacles in Chinese government and society to exploit the 
openness of our institutions in order to destroy them.

Mr. Barr’s was the third of four speeches on China by senior Trump 
administration officials, and it came as the White House was weighing 
imposing a sweeping ban on travel to the United States by members of the 
Chinese Communist Party as part of a broader confrontation with Beijing. 

. . . .

Mr. Barr denounced China as an authoritarian state that found willing 
“pawns” as it sought to infiltrate, censor and co-opt American private-sector 
institutions and steal technological know-how. He focused in particular on 
entertainment and high-tech businesses, both industries that Republicans 
sometimes view as too liberal politically. For example, the attorney general 
criticized actors and directors for lecturing the United States at the Academy 
Awards each year about “how this country falls short of Hollywood’s 
values” even as their industry censored movies to avoid losing access to the 
Chinese market. . . .

. . . .

173 Ana Swanson, Biden’s China Policy? A Balancing Act for a Toxic Relationship, N.Y. TIMES (Mar. 
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He also lambasted Silicon Valley companies, saying that Cisco had helped 
China build its massive system for censoring and surveilling the internet, 
and that “Google, Microsoft, Yahoo and Apple have shown themselves to 
be all too willing to collaborate” with China. He focused on Apple, 
slamming it for removing Chinese users’ ability to access pro-democracy 
songs and apps that provide news and can evade internet censorship; for 
agreeing to put iCloud data of Chinese users on servers in China; and for 
securing iPhones in a way that inhibits the F.B.I.’s ability to scrutinize data 
on devices even with warrants—while, he insinuated, treating the Chinese 
government differently. . . .

. . . .

Mr. Barr praised the recent decision by several tech giants to suspend 
providing user data to Chines law enforcement in response to its crackdown 
on protesters in Hong Kong. Noting that China has threatened criminal 
sanctions in response, Mr. Barr urged the companies to hold firm.175

The Department of Justice clearly played a role in in confronting China
that went beyond harsh rhetoric. In a series of federal indictments targeting
Chinese foreign intelligence officers and state-controlled entities, the
Department of Justice signaled an undisguised intention to use investigations
and prosecutions against a geopolitical adversary. On January 28, 2020, 
federal prosecutors obtained an indictment accusing Chinese foreign 
intelligence officers and intelligence operatives with engaging in an 
organized data thefts conspiracy. The indictment charged the defendants with 
computer fraud,176 economic espionage177 and fraud.178 The indictment was
extraordinary for several reasons. For only the second time, federal
prosecutors brought charges against Chinese military intelligence officers
and foreign intelligence operatives. Second, the targets were accused of
committing a federal offense for conducting foreign intelligence activity on
behalf of the Chines government.179 Third, the indictment was performative. 
By publicly announcing the charges, federal prosecutors were 
acknowledging that the targets were unlikely to be apprehended and brought 
to trial because China does not have an extradition treaty with the United 
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the Department of Justice’s China Initiative Conference (Feb. 6, 2020) available at https://www.justice.gov

/opa/speech/attorney-general-william-p-barr-delivers-keynote-address-department-justices-china (“In the 

past, prior administrations and many in the private sector have too often been willing to countenance 

China’s hardball tactics. It has been this administration that has finally moved to confront and counteract 

China’s playbook.”).
176 Indictment at 4, United States v. Zhiyong, No. 2:20-CR-00046-UNA (N.D. Ga. filed Jan. 28, 2020). 

Two defendants were identified in Paragraph 2 the indictment as “members of the People’s Liberation

Army (‘PLA’), the armed forces of the People’s Republic of China (‘China’) . . . .”
177 Id. at 13–14.
178 Id. at 15–18.
179 Katie Benner, Charges Chinese Military Officers in 2017 Equifax Hacking, N.Y. TIMES (May 7,

2020), https://www.nytimes.com/2020/02/10/us/politics/equifax-hack-china.html.



232 AM. J. CRIM. L. [Vol. 48:2

States. In addition, because the indictments were publicly disclosed, it is 
highly unlikely that these military intelligence officers and foreign 
intelligence operatives would travel to a jurisdiction where there was a risk 
of apprehension and extradition to the United States. 

On July 7, 2020, federal prosecutors, for the second time in less than 
seven months, obtained indictments against Chinese foreign intelligence 
operatives. The intelligence operatives were charged with unauthorized 
computer access,180 theft of trade secrets,181 conspiracy to commit wire 
fraud182 and aggravated identify theft.183 The targets were accused of
committing federal criminal acts while engaging in covert foreign
intelligence activity as intelligence officers and operatives. The New York 
Times described the object of the conspiracy charged in the indictment as 
trying to steal coronavirus vaccine data for Chinese government:184

The Justice Department accused a pair of Chinese hackers on Tuesday of 
targeting vaccine development on behalf of the country’s intelligence 
service as part of a broader years long campaign of global cybertheft aimed 
at industries such as defense contractors, high-end manufacturing and solar 
energy companies. . .The indictment comes as the Trump administration 
has stepped up its criticism of Beijing, both for its theft of secrets and its 
failure to contain the spread of the coronavirus, and is a significant 
escalation of that campaign to denounce Beijing. The Justice Department 
said that China’s covert activity could potentially set back vaccine research 
efforts. . . .

. . . .

The indictment also suggests that China did far less to curb its spying than 
it had vowed to as part of a nonaggression pac signed with the United States 
in late 2015 that was aimed at curbing China’s efforts to steal American 
technological know-how.185

It is unlikely that the Chinese government will hand over the targets. 
Therefore, the prosecution will most likely never proceed beyond the initial 
charging phase. 

On January 24, 2019, the Justice Department unsealed indictments
charging Huawei, China’s largest telecom equipment maker and its chief
financial officer.186 The defendants were accused of conspiracy to commit
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bank fraud,187 conspiracy to commit wire fraud,188 conspiracy to defraud the
United States,189 conspiracy to evade economic sanctions190 and obstructing
an active criminal investigation.191 David Sanger, writing in the New York
Times suggested that the indictments were being used to advance a political
interest by blocking China from building the next generation of wireless
networks. 192

The Justice Department unveiled sweeping charges on Monday against the 
Chinese telecom firm Huawei and its chief financial officer, Meng 
Wanzhou, outlining a decade-long attempt by the company to steal trade 
secrets, obstruct a criminal investigation and evade economic sanctions on 
Iran. The pair of indictments, which were partly unsealed on Monday, come 
amid a broad and aggressive campaign by the United States to try to thwart 
China’s biggest telecom equipment maker. Officials have long suspected 
Huawei of working to advance Beijing’s global ambitions and undermine 
America’s interests and have begun taking steps to curb its international 
presence.

The charges underscore Washington’s determination to prove that Huawei 
poses a national security threat and to convince other nations that it cannot 
be trusted to build their next generation of wireless networks, known as 5G. 
The indictments, based in part on the company’s internal emails, describe a 
plot to steal testing equipment from T-Mobile laboratories in Bellevue, 
Wash. They also cite internal memos, obtained from Ms. Meng, that 
prosecutors said link her to an elaborate bank fraud that helped Huawei 
profit by evading Iran sanctions. . . .

. . . .

The indictment unsealed against Ms. Meng is similar to the charges leveled 
against the Huawei executive in filings made by federal prosecutors in 
connection with the bail hearing in Canada. It claimed that Huawei 
defrauded four large banks into clearing transactions with Iran in violation 
of international sanctions through a subsidiary called Skycom. . . .

. . . .

The most serious new allegation in the indictment, which could have 
bearing on the extradition proceeding in Canada, is the contention by federal 
prosecutors that Huawei sought to impede the investigation into the telecom 
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company’s attempt to evade economic sanctions on Iran by destroying or 
concealing evidence.193

On December 12, 2018, the New York Times reported that President 
Trump indicated his willingness to undercut federal prosecutors and use the 
Huawei indictment as leverage in the negotiations for a trade agreement with 
China. In particular, the article reported that Mr. Trump suggested that he 
would be willing to intervene in the effort by the Department of Justice to 
extradite and prosecute Meng Wanzhou, the senior executive of Huawei, if it 
would leverage trade concessions from China. Administration. The article 
also noted the criticism that such a move would undermine the rule of law: 
194

When President Trump said in an interview this week that he was willing to 
intercede in the case of a Chinese telecom executive facing extradition to 
the United States if it helped achieve “the largest trade deal ever made,” it 
was a clear signal that his White House saw no problem intervening in the 
justice system to achieve what it considered economic gain. A range of 
experts agreed on Wednesday that the president had the legal authority to 
order the government to rescind the extradition request for the executive, 
Meng Wanzhou, or even drop the charges against her. But they could not 
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commerce-chips.html (“The Trump administration announced on Monday that it was restricting Huawei’s 

ability to buy a wider array of chips made or designed with American equipment and software, tightening 

the limits it has placed on the Chinese telecom giant as it looks to cripple its ability to sell smartphones 

and telecom gear around the world.”).
194 Michael Tackett & Charlie Savage, Trump’s Intervention in Huawei Case Would Be Legal, but Bad 
Precedent, Experts Say, N.Y. TIMES (Dec. 12, 2018), https://www.nytimes.com/2018/ 12/12/us/politics

/trump-meng-wanzhou-huawei-extradition.html; see also Barr, supra note 175:

Now let me turn to a very concrete problem that confronts us today. It is the pivotal nature of 
5G technology and the threat arising from the Chinese drive to dominate this field.5G 

technology lies at the center of the technological and industrial world that is taking shape. In 
essence, communications networks are not just for communications anymore. They are 

evolving into the central nervous system of the next generation of internet, called the 
“Industrial Internet,” and the next generation of industrial systems that will depend on that 

infrastructure. China has built up a lead in 5G, capturing 40 percent of the global 5G 
infrastructure market. For the first time in history, the United States is not leading the next 

technology era. Much of the discussion on the dangers of allowing China to establish 
dominance in 5G has been focused on the immediate security concern of using 

communications networks that China can monitor and surveil. That is, in fact, a monumental 
danger. For that reason alone, we should mobilize to surmount China’s drive to dominate 5G. 

But the stakes are far higher than this. It has been estimated that the Industrial Internet powered 
by 5G could generate new economic opportunities of $23 trillion by 2025. If China establishes 

sole dominance over 5G, it will be able to dominate the opportunities arising from a stunning 
range of emerging technologies that will be dependent on, and interwoven with the 5G 

platform. From a national security standpoint, if the Industrial Internet becomes dependent on 
Chinese technology, China would have the ability to shut countries off from technology and 

equipment upon which their consumers and industry depend. The power the United States has 
today to use economic sanctions would pale by comparison to the unprecedented economic 
leverage we would be surrendering into the hands of China.
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point to another instance of a president injecting himself into a criminal 
proceeding in a similar way.

“It sets a very bad precedent,” said Nicholas Burns, a former undersecretary 
of state and ambassador to NATO, “By mixing justice with trade and the 
rule of law with trade, it devalues both.” Ms. Meng, the chief financial 
officer of the telecommunications giant Huawei, was arrested last week by 
Canadian authorities at the request of the American government on 
suspicion of fraud related to Iranian sanctions. Mr. Trump said in an 
interview with that “I would certainly intervene if I thought it was 
necessary” for a trade deal. . .But John Demers, the assistant attorney 
general for the Justice Department’s National Security Division, bristled at 
the notion that the motivation behind the charges might have anything to do 
with leverage in trade talks. “We are not a tool of trade when we bring the 
cases,” Mr. Demers said. . . .

. . . .

In the extradition case involving Ms. Meng, the president seemed willing to 
treat it as just another element in a deal. “It takes the term ‘transactional’ to 
a new level because he is basically suggesting everything is for sale,” said 
Wendy Cutler, a trade negotiator in President Barack Obama’s 
administration. “There’s a reason why these issues are in traditional lanes. 
And once you signal you are going to trade one off for the other, then you 
are in a whole new world. This undermines the rule of law. . . .” 195

Two days later, the New York Times published a second article that again 
noted Mr. Trump’s willingness to use the federal criminal prosecution of the 
Huawei business executive as leverage to advance the trade negotiations with 
China. The article cited criticism that claimed that such a move would send 
the message about the willingness to use trade enforcement as an expedient 
instrument for advancing unrelated goals:196

When President Trump suggested that he may intervene in the arrest of a 
Chinese tech executive, he was seeking to leverage her case into a win on 

195 Id.; see also Julian E. Barnes & Adam Satariano, U.S. Campaign to Ban Huawei Oversea Stumbles as 
Allies Resist, N.Y. TIMES (Mar. 17, 2019), https://www.nytimes.com/2019 /03/17/us/politics/huawei-

ban.html; Raymond Zhong & Paul Mozur, Huawei Said to Be Preparing to Sue the U.S. Government,
N.Y. TIMES (Mar. 4, 2019), https://www.nytimes.com/2019/03/04/technology/235enezu-lawsuit-us-

government.html:

The criminal case against Ms. Meng in the United States could be complicated by comments 
from President Trump as the White House has engaged in trade negotiations with China. While 
criminal cases have traditionally been independent matters, Mr. Trump indicated that Huawei’s 
fate could be a bargaining chip. During a meeting in the Oval Office with a delegation of 
Chinese officials last month, Mr. Trump said, “We’ll be making that decision,” when asked if 
he would drop the criminal charges against Huawei as part of the trade deal. He added, “We’ll 
be talking to the attorney general.”

196 See Charlie Savage, Katie Benner & Edward Wong, Trump’s Push for Trade Win Could 
Undermine Sanctions Enforcement, N.Y. TIMES (Dec. 14, 2018), https://www.nytimes.com/ 2018/12/14

/us/politics/235enezu-trump-china.html.
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trade. But law enforcement officials say the president’s comments could 
ultimately undermine America’s ability to enforce tough sanctions on Iran 
and other rogue nations. Mr. Trump threw himself into the middle of a 
diplomatic crisis on Tuesday by indicating that he may stop an effort to 
extradite and prosecute Meng Wanzhou, a top executive at the 
telecommunications giant Huawei who was arrested in Canada on Saturday 
on suspicion of fraud related to Iran sanctions, if it would help secure trade 
concessions from China.

The comment has provoked deep concern among current and former Justice 
Department officials, who say Mr. Trump’s willingness to interfere with 
law enforcement actions to accomplish unrelated trade policy goals could 
put at risk the United States’ ability to go after foreign wrongdoers.

“President Trump’s intervention in this case to use the criminal prosecution 
of Ms. Meng as a political bargaining chip in the United States’ trade 
dispute with China not only would complicate vital law enforcement 
cooperation by the Canadian government in future sensitive matters, but 
also could undermine the perceived legitimacy, and therefore the success, 
of the U.S. extradition requests to other countries in national security cases,” 
said David Laufman, who until February led the Justice Department section 
that enforces export control and sanctions laws. . . .

. . . .

Law enforcement officials say they worry that Mr. Trump is inflaming the 
perception among foreign critics that the United States’ sanctions-related or 
extradition cases are expedient tools for achieving unrelated goals, not an 
exercise in the rule of law.197

On February 13, 2020, the Justice Department brought additional charges 
against Huawei.198 Huawei was now accused of participating in a 
racketeering conspiracy,199 conspiracy to steal trade secrets,200 conspiracy to 
commit wire fraud,201 conspiracy to commit bank fraud,202 conspiracy to
defraud the United States,203 conspiracy to evade the trade embargo on 
Iran,204 money laundering conspiracy,205 and conspiracy to obstruct 
justice.206 David Sanger, writing in the New York Times, suggested that the

197 Id.
198 Superseding Indictment at 1, United States v. Huawei Technologies Co., LTD, No. 18-457 (S-3) 

(AMD) (E.D.N.Y. filed Feb. 13, 2019).
199 Id. at 33–35.
200 Id. at 35–38.
201 Id. at 38.
202 Id. at 38–40.
203 Id. at 42–44.
204 Id. at 44–48.
205 Id. at 48–49.
206 Id. at 49.
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federal charges against Huawei were being used to advance an economic
interest and were part of a pressure campaign to prevent Huawei from playing
any role in the next generation of wireless networks:

The U.S. government has charged Huawei and two of its subsidiaries with 
federal racketeering and conspiracy to steal trade secrets from American 
companies, a significant escalation in the Trump administration’s legal fight 
with the Chinese telecommunications company.

In a federal indictment unsealed on Thursday in the Eastern District of New 
York, the Department of Justice accused Huawei and its affiliates of a 
“pattern of racketeering activity” and said the companies had worked to 
steal trade secrets from six American firms. The stolen information included 
source code, as well as the manuals for wireless technology. . . .

. . . .

The charges add more weight to Washington’s pressure campaign against 
Huawei, which is already barred from buying many American products and 
is viewed by the Trump administration as a threat to national security. The 
escalation is also part of the administration’s attempt to crack down on what 
it says is a pattern of Chinese espionage and theft aimed at giving Beijing a 
technological edge. . . .

. . . .

The White House has looked to ratchet up the pressure on Huawei for years, 
with members of Congress from both parties backing its efforts. The new 
charges may give more fodder to the company’s critics on Capitol Hill, who 
have been pushing to make sure Huawei has no role in the next generation 
of wireless networks, known as 5G. . . .

. . . .

Under the Trump administration, the Justice Department has focused 
on combating an array of threats that China poses to the United States 
and its allies in the West, including theft of trade secrets and espionage, 
as the country seeks to expand its sphere of economic and military 
power.207

Mr. Trump’s willingness to use a federal indictment as leverage to 
influence relations with China surfaced again in connection with the charges 
against Huawei. An article in the New York Times on March 17, 2019,
suggested that Mr. Trump viewed the criminal charges against Huawei as 

207 David McCabe, Nicole Hong & Katie Benner, U.S. Charges Huawei With Racketeering, Adding 
Pressure on China, N.Y. TIMES (July 14, 2020), https://www.nytimes.com/2020/02/13/technology

/237enezu-racketeering-wire-fraud.html.
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transactional and situational.208 The article described how Mr. Trump 
signaled his willingness to brush aside the Justice Department’s focus on 
combating national security threats from China and use federal charges 
against Huawei as leverage to secure a trade deal with China:

Mr. Trump has repeatedly undercut his own Justice Department, which 
unveiled sweeping criminal indictments against Huawei and its chief 
financial officer with accusations of fraud, sanctions evasion and 
obstruction of justice. Mr. Trump has suggested that the charges could be 
dropped as part of a trade deal with China. The president previously eased 
penalties on another Chinese telecom firm accused of violating American 
sanctions, ZTE, after a personal appeal by President Xi Jinping of China. 
209

At the end of the Trump administration, the Huawei prosecution and
Meng extradition proceeding in Canada remained unresolved. However, the
Department of Justice clearly played a role in in confronting China with a
series of federal indictments targeting Chinese foreign intelligence officers
and state-controlled entities. Moreover, these indictments were mostly
performative because China does not have an extradition treaty with the 
United States and because Mr. Trump was willing to use the prosecution as
leverage to advance trade talks with China rather than to pursue justice.  

F.  Venezuela: Corruption and Drug Trafficking

The use of federal prosecutions to influence foreign affairs surfaced 
again to advance geopolitical interest in Venezuela. On March 26, 2020, 
federal prosecutors unsealed a superseding indictment charging President 
Nicolás Maduro of Venezuela of participating in a narco-terrorism 
conspiracy210 and conspiring to import cocaine.211 The Wall Street Journal
acknowledged that it was unlikely that Mr. Maduro would ever be 
apprehended and extradited to the United States and suggested that the 
indictment was being used by the Trump Administration as an expedient 
instrument to cause a regime change in Venezuela.212 The article included 
comments by Mr. Barr indicating that the indictment was intended to target 
foreign public corruption: “‘The Maduro regime is awash in corruption and 
criminality,’ Attorney General William Barr said. ‘While the Venezuelan 

208 See Julian E. Barnes & Adam Satariano, U.S. Campaign to Ban Huawei Oversea Stumbles as Allies 
Resist, N.Y. TIMES (Mar. 17, 2019), https://www.nytimes.com/2019/03/17/us/politics/238enezu-ban.html.
209 Id.
210 21 U.S.C. § 960a (2012); Superseding Indictment at 18, United States v. Maduro Moros, No. S2 11 

Cr. 205 (S.D.N.Y. filed Mar. 26, 2020).
211 21 U.S.C. § 963 (2012); Superseding Indictment at 21–22, United States v. Maduro Moros, No. S2 11 

Cr. 205 (S.D.N.Y. filed Mar. 26, 2020).
212 See Aruna Viswanatha, José de Córdoba & Ian Talley, U.S. Charges Venezuelan President Nicolás 
Maduro With Drug Trafficking, WALL ST. J. (Mar. 26, 2020), https://www.wsj.com/ articles/u-s-indicts-

venezuelan-president-nicolas-maduro-on-allegations-of-drug-trafficking-11585236443.
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people suffer, this cabal lines their pockets with drug money and the proceeds 
of their corruption.’”213

A report in the New York Times also connected this indictment to the 
Trump administration’s complex pressure campaign to cause a regime 
change in Venezuela and, according to Mr. Barr, address “the extensive 
corruption within the Venezuelan government — a system constructed and 
controlled to enrich those at the highest levels of the government,” Mr. Barr 
added.”214

Five days later, the Wall Street Journal reported that the Trump 
Administration was seeking a regime change in Venezuela:

The Trump administration proposed that Venezuelan President Nicolás 
Maduro hand power to a transitional government in return for sanctions 
relief and other measures.

Under the terms of a proposal announced Tuesday, a council made up of 
representatives from both Mr. Maduro’s government and the opposition led 
by U.S.-backed Juan Guaidó would form a transitional government until an 
election is held later in the year.

. . . .

The proposal comes more than a year into a global U.S. campaign to topple 
Mr. Maduro that has run up against a concerted effort by Russia, Cuba and 
others to thwart Washington’s aims for recasting the region’s geopolitics.215

The day before the indictment against Maduro and other government 
officials in Venezuela was announced, federal prosecutors also unsealed an 
indictment targeting corruption in Venezuela’s petroleum and currency 
markets. The indictment, which had been pending for over three years, 

213 Id.; see also Dube et al., stating:

President Nicolás Maduro’s government reacted with defiance, [to the imposition of economic 
sanctions] vowing to remain in power despite the pressure from Washington to remove the 

authoritarian leader and replace him with an interim government led by the country’s 
opposition leader. . . .

. . . .

President Trump issued an executive order on Monday that freezes all Venezuelan government 

assets in the U.S. and threatens to impose sanctions on virtually any company or individual, 
foreign or American, that engages in business with Mr. Maduro’s government or anyone 
affiliated with the regime.

Ryan Dube, Vivian Salama & Juan Forero, Venezuelans Brace for Pain from U.S. Sanctions Against 
Maduro, WALL ST. J. (Aug. 6, 2019), https://www.wsj.com/articles/venezuelans-brace-for-pain-from-u-

s-sanctions-against-maduro-11565131653.
214 William K. Rashbaum, Benjamin Weiser & Katie Benner, U.S. Charges Venezuela’s With 
Trafficking and Narco-Terrorism, N.Y. TIMES (Mar. 27, 2020), https://www.nytimes.com/2020/03/26

/nyregion/239enezuela-president-drug-trafficking-nicolas-maduro.html.
215 Jessica Donati & Kejal Vyas, U.S. Offers Venezuela Sanctions Relief in Return for Transitional Rule,

WALL ST. J. (Mar. 31, 2020), https://www.wsj.com/articles/u-s-offers-venezuela-sanctions-relief-in-

return-for-transitional-rule-11585661451.
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charged two former officials at Venezuela’s state-owned and state-controlled 
oil company Petroleos de Venezuela (“PDVSA”).216 The defendants were 
charged with conspiracy to commit money laundering217 and conspiracy to 
violate the Foreign Corrupt Practices Act218 Again, the New York Times
found a clear link between the federal charges and the collective action by 
the Trump administration to influence foreign relations and advance a 
geopolitical interest in the region:. “[S]enior U.S. officials say they are part 
of a Trump administration effort to double down on its pressure 
campaign against President Nicolás Maduro’s administration after failing to 
deliver on its primary goal of ousting the regime.219 The article went on to 
cited statements by Trump administration officials indicating that the 
indictment was part of the collective actions intended “to publicly shame the 
Maduro government as a strategy to undermine its political support” and 
bolster “U.S.-backed opposition movement by recovering billions in stolen 
state assets, and disrupt the revenue that keeps the regime afloat and its allies 
financed.”220

In addition to being used as part of the collective action to influence 
foreign relations and advance a geopolitical interest, it is important to note 
that a part of the overt subject of these federal charges against Mr. Maduro 
was an intent to target foreign government corruption. In announcing the 
Maduro indictment, Mr. Barr characterized the Venezuelan government as 
being “plagued by criminality and corruption.”221 Trump administration 
officials added that federal prosecutors were moving to “publicly shame the 
Maduro government” and hold foreign officials accountable for their conduct 
by “root[ing] out ‘the extensive corruption within the Venezuelan 
government—a system constructed and controlled to enrich those at the 
highest levels of the government.’”222 However, considering the strong 
conservative views of the Trump Justice Department and the Supreme 
Court’s warning against federal prosecutors overreaching beyond 
boundaries, targeting corruption by foreign government officials seems to 
lack symmetry and reflect an extraordinary incursion by federal prosecutors 
into foreign sovereignty.223

216 18 U.S.C. § 1956(h) (2012); Indictment at 3–4, United States v. Carlos De Leon-Perez, No. 17-CR-

514 (S.D. Tex., Aug. 29, 2017) (The two defendants were described in the indictment as having 

“previously been employed by instrumentalities of the Venezuelan government.”).
217 18 U.S.C. § 1956(h) (2012).
218 15 U.S.C. § 78dd-2(a) (2012).
219 Christopher M. Matthews, Ian Talley & Aruna Viswanatha, U.S. Targets Venezuela’s Maduro Regime 
with Fresh Charges, Sanctions, N.Y. TIMES (Mar. 22, 2020), https://www.wsj.com/articles/u-s-targets-

venezuelas-maduro-regime-with-fresh-charges-sanctions-11584905226.
220 Id.
221 Rashbaum, supra note 214.
222 Rashbaum, supra note 214.
223 See McDonnell v. United States, 136 S. Ct. 2355, 2373 (2016) (limiting federal corruption 

prosecutions of state and local officials to official acts and declining to “‘construe the statute in a manner 
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Finally, there are instances, however, where federal prosecutors should
disregard the need for carefully structured symmetry and make the difficult
and sensitive decision to take extraordinary action. The criminal prosecution
of a foreign government official for acts committed in his official capacity
could be warranted and necessary to pursue justice and prevent injustice. For
example, on December 10, 2020, Italian prosecutors charged four officers of
the Egyptian security services with abducting and murdering an Italian
student in Cairo in 2016. 224 However, the record does not support the
conclusion that pursuing justice and preventing injustice was the primary
intent of the Maduro indictment, and the surrounding circumstances indicate
these federal charges were bent to accommodate and advance political
interests. 

VII. RESTRAINTS THAT CHECK THE USE OF FEDERAL INVESTIGATIONS 

AND PROSECUTIONS TO ADVANCE POLITICAL INTERESTS

UNRELATED TO PURSUING JUSTICE AND PREVENTING INJUSTICE.

In his book, former national security advisor John Bolton claimed that 
President Trump’s intervention in active federal criminal investigations and 
prosecutions of foreign actors was obstruction of justice.225 The New York 
Times repeatedly characterized as obstruction of justice the willingness to use 
criminal investigations and prosecutions as political instruments.226 Although 

that leaves its outer boundaries ambiguous and involves federal prosecutors setting standards’ of ‘good 

government for local and state officials.’”).
224 According to Pianigiani & Yee:

The indictment, which accused the four officials of the “aggravated kidnapping” of the student, 
Giulio Regeni, with one also charged with “conspiracy to commit aggravated murder,” was a 
major turn in a case that has gripped public attention in Italy. . . .

. . . .

The Rome prosecutor’s office said in a statement on Thursday that it would seek to try four 
officials of the Egyptian National Security Agency: Maj. Madgi Ibrahim Abdelal Sharif, Maj. 

Gen. Tariq Sabir, Col. Athar Kamel Mohamed Ibrahim and Col. Uhsam Helmi. All four would 
be prosecuted on the abduction charge, with Major Sharif also indicted on the murder charge.

Gaia Pianigiani & Vivian Yee, Italy Charges Egyptian Security Agents in Student’s Killing, N.Y. TIMES

(Dec. 10, 2020), https://www.nytimes.com/2020/12/10/world/europe/italy-egypt-giulio-regeni.html.
225 According to Peter Baker:

[T]he former national security adviser, says in his new book that the House in its impeachment 
inquiry should have investigated President Trump, not just for pressuring Ukraine, but for a 
variety of instances when he sought to use trade negotiations and criminal investigations to 
further his political interests.

Mr. Bolton describes several episodes where the president expressed a willingness to halt an 
active criminal investigation “to, in effect, give personal favors to dictators he liked,” citing 
cases involving major firms in China and Turkey. “The pattern looked like obstruction of 
justice as a way of life, which we couldn’t accept,” Mr. Bolton writes, saying that he reported 
his concerns to Attorney General William P. Barr.

Peter Baker, Bolton Says Trump Impeachment Inquiry Missed Other Troubling Episodes, N.Y. TIMES

(June 17, 2020), https://www.nytimes.com/2020/06/17/us/politics/bolton-book-trump-impeached.html.
226 Id.
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there are aspects of the federal obstruction statues that apply to the conduct 
of federal investigations and prosecutions, there is a real question as to 
whether these statutes would apply to the use of a federal criminal 
prosecution as an expedient tool to advance a political interest. Lawyers at 
the Department of Justice do not operate without legal or professional guard 
rails. Once initiated, a federal district court ensures that federal prosecutors 
follow the rules. For example, a federal judge in New York recently vacated 
a conviction because of the failure of prosecutors to fulfill their discovery 
obligations.227 However, legal restraints over the exercise of discretion to 
interfere and intervene in a federal criminal prosecution are much more 
limited. In contrast to a prosecutor’s failure to follow legally binding rules of 
criminal procedure, there is a real question as to whether the exercise of 
prosecutorial discretion to advance a political interest falls within any legal 
preclusions. 

There are two federal statutes that prohibit persons from corruptly 
influencing or interfering with a criminal proceeding. To sustain a conviction 
under 18 U.S.C. § 1503 and 18 U.S.C. § 1512(c)(2), the government must 
prove that the defendant acted corruptly to influence the administration of 
justice.228 To act “corruptly” means acting with an improper purpose and 
engaging “in conduct knowingly and dishonestly.”229 Therefore, to apply the 
federal obstruction of justice statues as a limit the intervention or interference 
with an active federal criminal investigation or prosecution, the target must 
have acted with a corrupt intent. 

It is unlikely that these federal obstruction of justice statutes would apply 
to the use of a federal investigation or prosecution as an expedient instrument 
to advance a political interest. The reason for this is that interfering or 
intervening with a federal criminal investigation or prosecution to advance a 
political interest would not amount to acting “corruptly”—meaning acting 
with an improper purpose or engaging in conduct that was dishonest. 
Moreover, considering the view that the executive has unquestionable 
authority on matters of criminal prosecutions, it would be extremely difficult 
to prove that senior administration officials were acting with corrupt intent 
when intervening or interfering in the federal criminal prosecution of foreign 

227 Benjamin Weiser, U.S. Prosecutors’ Bid to ‘Bury’ Evidence Draws Judge’s Wrath, N.Y. TIMES

(Sept. 17, 2020), https://www.nytimes.com/2020/09/16/nyregion/manhattan-us-attorney-evidence-

bury.html; Jessica Anderson, Federal Judge Dismisses Fraud Case, Blasts Prosecutors’ Actions, BALT.

SUN (Sept. 6, 2018), https://www.baltimoresun.com/maryland/bs-md-fraud-case-dismissed-20160906-

story.html (dismissing fraud charges based on failure of prosecutors to disclose material evidence and 

presenting “significant” false testimony at trial).
228 See United States v. Aguilar, 515 U.S. 593, 598 (1995) (citing 18 U.S.C. § 1505); United States v. 

Young, 916 F.3d 368, 384 (4th Cir. 2019) (citing 18 U.S.C. § 1512I(2)).
229 See Arthur Anderson LLP v. United States, 544 U.S. 696, 706 (2005); see also United States v. Kumar, 

617 F.3d 612, 621 (2d Cir. 2010) (To establish that an act was done corruptly, the government must prove 

wrongful intent).
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actors and state-interest entities to advance a political interest.230 Moreover, 
the prosecution would also be restrained by a reluctance to criminalize policy 
differences by looking back and questioning whether the particular policy 
goals that were being advanced were in the public’s interest.231

In contrast, initiating or interfering in an active federal investigation or 
prosecution in response to a bribe232 or with the intent to advance a personal 
political interest would be “acting corruptly” under the federal obstruction of 
justice statutes. The distinction can be explained by comparing the July 2019 
Ukrainian pressure campaign with the Maduro indictment or the decision to 
dismiss the Cienfuegos indictment. All three actions reflect a transactional 
and situational view of the conduct of government and the use of a criminal 
investigation to advance an interest unrelated to pursuing justice or 
preventing injustice. However, the Ukrainian pressure campaign reflected an 
intent to use military aid to advance a personal interest. In contrast, 
facilitating a geopolitical interest was the stated reason for the corruption and 
drug trafficking indictment against Maduro and the dismissal of corruption 
and drug trafficking charges against Cienfuegos.

Federal criminal investigations and prosecutions are not designed to be a
contingent set of arrangements to be used as leverage in a political deal or
instruments of geopolitical power, but that is just what the record suggests.
Federal investigations and prosecutions targeting foreign actors were used as
leverage to advance political interests that were unrelated to pursuing justice
or preventing injustice. The fundamental question then becomes how did this
happen? How did it come about that the Department of Justice, the vehicle
through which the nation honors its commitment to justice, could be used as 
an expedient tool to advance goals unrelated to pursuing justice and
preventing injustice. The answer to this question has two related parts. First,

230 See Charlie Savage, Trump Says He Alone Can Do It, His Attorney General Nominee Usually Agrees,
N.Y. TIMES (Jan. 14, 2019) (“Mr. Barr’s argument derived from his broad view of executive power: The 

Constitution, he claimed, does not permit Congress to make it a crime for the president to exercise his 

executive powers corruptly.”).
231 Attorney General Eric H. Holder Jr. was reluctant to “criminalize policy differences;” he declined to 

prosecute government officials for post-September 11, 2001 acts they believed were legal. See Scott

Shane, No Charges Filed on Harsh Tactics Used by the C.I.A., N.Y. TIMES (Aug. 30, 2012), 

https://www.nytimes.com/2012/08/31/us/holder-rules-out-prosecutions-in-cia-interrogations.html; see 
also Siobhan Gorman & Evan Perez, CIA Memos Released; Immunity for Harsh Tactics, WALL ST. J.

(Apr. 17, 2009), https://www.wsj.com/articles/SB123990682923525977:

The Obama administration granted legal immunity to Central Intelligence Agency officials 
who followed Justice Department guidelines in carrying out harsh interrogations of terror 
suspects following the 9/11 attacks. . . .

. . . .

Mr. Holder said the Justice Department ‘on’t prosecute CIA officers “who acted reasonably 
and relied in good faith on authoritative legal advice from the Justice Department that their 
conduct was lawful. . . .”

232 See United States v. Jennings, 160 F.3d 1006, 1013 (4th Cir. 1998) (explaining that to sustain a bribery 

conviction the government must prove that payment was made with corrupt intent—the intent to receive 

a specific benefit in return for the payment).
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senior lawyers may have simply calculated that supporting the transactional
and situational view of the conduct of government or looking the other way
enhances their personal fortune. Typically, these senior-level political 
appointees have engineered their own ascent by viewing the conduct of
government as a contingent set of arrangements to be used for their own
advancement. 

William Barr has stated that he believes that the political process is in 
place to restrain the inevitable lapses of judgment by federal prosecutors at 
the Department of Justice. In his remarks at Hillsdale College on September
16, 2020, Mr. Barr warned against Justice Department lawyers who had 
become “headhunters, consumed with taking down . . . prominent political 
figures” and explained that he believed that supervision by detached senior-
level lawyer political appointees is necessary and proper to prevent abuse and 
misuse of prosecutorial discretion.233 However, the irony is that it is often 
these “detached” senior political appointees at the Justice Department who 
are complicit or indifferent or fail to exercise independent and principled 
judgment. Their careers are built keeping silent when it pleases their political 
sponsors.234 For example, the day after Mr. Barr suggested that the sedition 
conspiracy statute should be used against the demonstrators, rather than 
expressing doubts about whether the protestors engaged in seditious behavior
under the statute, Deputy Attorney General Jeffrey A. Rosen went even 
further. In an email to federal prosecutors, Mr. Rosen suggested that the 
national security law should be used to charge activists with federal crimes 
in jurisdictions where they viewed local prosecutors as unwilling or unable 
to control the demonstrations.235 There are many reasons to be skeptical. 
Considering the strong conservative views of the Trump Justice Department 
and the Supreme Court’s warning against federal prosecutors overreaching 
beyond boundaries,236 the direction that federal prosecutors should exercise 
this intense oversight over local and state prosecutors suggests a lack of 

233 Barr Hillsdale Remarks, supra note 76. There are many reasons to be skeptical. Considering that the 

prosecution priorities at the Department of Justice have been consumed with low level gun cases, it is 

highly unlikely that there is a meaningful concern about federal prosecutors acting as “headhunters” 

consumed with trying to “amass glory.” See, e.g., Ali Watkins, In Fight Against Violent Crime, Justice 
Dept. Targets Low-Level Gun Offenders, N.Y. TIMES (May 7, 2018), https://www.nytimes.com/2018/05

/07/us/politics/jeff-sessions-gun-charges.html. The concern that federal prosecutors will act too 

aggressively seems unconvincing considering that no top officer from any major bank went to prison after

the biggest financial crisis since the Great Depression. See Jesse Eisinger, Why Manafort and Cohen
Thought They’d Get Away With It, N.Y. TIMES (Aug. 24, 2018), https://www.nytimes.com/2018/08/24

/sunday-review/manafort-cohen-mueller-white-collar-crime.html.
234 For example, there were at least seven senior national security advisors and foreign policy officials on 

the July 25, 2019, call between Mr. Trump and President Volodymyr Zelensky of Ukraine. Not one moved 

to put an end to the idea of shaking down the Ukrainian government immediately after that call.
235 Katie Benner, Top Justice Dept. Official Embraces Use of Sedition Charges for Protest Violence,

N.Y. TIMES (Sept. 17, 2020), https://www.nytimes.com/2020/09/17/us/politics/justice-department-

sedition.html.
236 See McDonnell, supra note 223.
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symmetry and represents an extraordinary incursion into state and local 
sovereignty by federal prosecutors. 

Mr. Barr’s suggestion that the political process is a meaningful check on 
the inevitable lapses in judgment by federal prosecutors at the Department of 
Justice is not persuasive. Drawing the line, setting standards, and making 
consequential decisions have a way of disappointing and annoying people 
and often cause fissures with political sponsors who have promoted careers. 
The record suggests that senior level Justice Department political appointees 
rarely have the predisposition to disappoint and annoy people, alienate 
political sponsors or otherwise endanger their careers. They understand that 
their time at the Department of Justice is not tenured and appreciate that they 
will need a place to land within a relatively short period of time. As a 
consequence, rather than mitigating lapses in judgment, this need to maintain 
relationships that may provide the path to a federal judge nominations or 
lateral partner positions at major law firms, causes political appointees to 
become attached to their own self-interest and reluctant to make 
consequential decisions.237 For example, it was “detached” senior level 
political appointees at the Justice Department who not only prepared the legal 
cover for the use of torture on terrorism suspects but stood by passively and 
allowed it to happen.238 Therefore the record suggests, that rather than “acting 
political in a good and necessary sense,”239 when push came to shove, senior 

237 See William D. Cohan, A Clue to the Scarcity of Financial Crisis Prosecutions, N.Y. TIMES (July 

21, 2016), https://www.nytimes.com/2016/07/22/business/dealbook/a-clue-to-the-scarcity-of-financial-

crisis-prosecutions.html (“One of the enduring mysteries of the 2008 financial crisis has been why the 

Justice Department made so few attempts to prosecute the individuals responsible for it, given the 

abundance of tangible evidence of wrongdoing by Wall Street bankers, traders and executives in the years 

leading up to the great unwinding.”); see also Katie Benner, Eric Garner’s Death Will Not Lead to Federal 
Charges for N.Y.P.D Officer, N.Y. TIMES (July 16, 2019), https://www.nytimes.com/2019/07/16/nyregion

/eric-garner-daniel-pantaleo.html (“The last time the federal government brought a deadly force case 

against a New York police officer was in 1998 . . . . Civil rights division prosecutors recommended to the 

deputy attorney general . . . that charges be brought, but he declined to move forward for almost two 

years.”); Marc Fisher, Devlin Barrett & Kimberly Kindy, The Pressure on a Prosecutor: How Epstein’s 
Wealth and Power Steered Acosta Toward Lenient Deal, WASH. POST (July 12, 2019), 

https://www.washingtonpost.com/investigations/the-pressure-on-a-prosecutor-how-epsteins-wealth-and-

power-steered-acosta-toward-lenient-deal/2019/07/12/2a7bdd08-a421-11e9-bd56-eac6bb02d01d_story.html

(describing pressure and intimidation tactics that combined to result in non-prosecution agreement to 

resolve sex trafficking charges against financier Jeffrey Epstein).
238 The harsh interrogation tactics employed by the CIA were authorized by “detached” senior level 

political appointees at the Justice Department. See Mark Mazzetti and Scott Shane, Interrogation 
Memos Detail Harsh Tactics by the C.I.A., N.Y. TIMES (Apr. 16, 2009), https://www.nytimes.com/2009

/04/17/us/politics/17detain.html:

The Justice Department on Thursday made public detailed memos describing brutal 
interrogation techniques used by the Central Intelligence Agency, as President Obama sought 
to reassure the agency that the C.I.A. operatives involved would not be prosecuted.

In dozens of pages of dispassionate legal prose, the methods approved by the Bush 
administration for extracting information from senior operatives of Al Qaeda are spelled out 
in careful detail—like keeping detainees awake for up to 11 straight days, placing them in a 
dark, cramped box or putting insects into the box to exploit their fears.

239 See Barr Hillsdale Remarks, supra note 76.
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political appointees at the Department of Justice were not particularly 
detached from their self-interest and calculated what was necessary to further 
their ambitions.240

A second reason that may explain the reticence to oppose the
transactional and situational use of the conduct of government is the fear that
voicing legitimate concerns about decisions made by senior government
officials will derail your career. For example, on July 8, 2020, the New York
Times reported that an army officer who called into question the Ukraine
pressure campaign and testified in the House impeachment hearings was
subject to a smear campaign and denied promotion and retired from the
Army.241

The exercise of prosecutorial discretion is ultimately an act of 
conscience. Therefore, perhaps the only meaningful guardrail against the 
transactional and situational view of the conduct of government is an 
individual’s conscience and character. Perhaps, the most compelling 
guidance for striking the balance between ambition and conscience, was 
provided by former Attorney General Robert Kennedy when he said: 

Every time we turn our heads the other way when we see the law flouted, 
when we tolerate what we know to be wrong, when we close our eyes and 
ears to the corrupt because we are too busy or too frightened, when we fail 
to speak up and speak out, we strike a blow against freedom and decency 
and justice.242

240 See Jennifer Senior, Opinion, Rod Rosenstein Was Just Doing His Job, N.Y. TIMES (Oct. 15, 2020), 

https://www.nytimes.com/2020/10/15/opinion/rod-rosenstein-family-separation.html.
241 Eric Schmitt & Helene Cooper, Army Officer Who Clashed With Trump Over Impeachment Is Set 
to Retire, N.Y. TIMES (July 8, 2020), https://www.nytimes.com/2020/07/08/us/ politics/vindman-trump-

ukraine-impeachment.html:

. . . Mr. Trump did not want to see Colonel Vindman promoted, officials said.

Mr. Trump’s allies at the White House asked Pentagon officials to find instances of misconduct 
by Colonel Vindman that would justify blocking his promotion. . . .

. . . .

But Defense Secretary Mark T. Esper and Army Secretary Ryan McCarthy have been unable 
to produce such evidence, largely because it does not exist . . .

. . . .

Colonel Vindman testified in the House impeachment hearings that it was “improper for the 
president” to coerce a foreign country to investigate a political opponent.

See also Peter Baker & Michael D. Shear, Key Moments from the Impeachment Inquiry Hearing: 
Vindman, Williams, Morrison and Volker Testify, N.Y. TIMES (Nov. 21, 2019), https://www.nytimes.com

/2019/11/19/us/politics/impeachment-hearings.html.
242 Remarks before the Joint Defense Appeal of the American Jewish Committee and the Anti-

Defamation League of the B’nai B’rith (June 21, 1961). In contrast, Beijing has correctly calculated 

that corporations will value commerce and market access over fostering pro-democracy movement. Jing 

Yang, Quentin Webb & Frances Yoon, China Fortifies Hong Kong’s Role as Financial Powerhouse,

WALL ST. J. (July 23, 2020), https://www.wsj.com/articles/china-fortifies-hong-kongs-role-as-financial-

powerhouse-11595514386 (“Western banks already appear to be bending to the new reality. They have 

been careful not to say anything critical of Chinese policy or the national-security law, which is designed 
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CONCLUSION

Over the last four years, the Department of Justice indicted several
significant foreign actors and state-controlled entities. A close examination
of these indictments reveals a decisive shift; the Department of Justice
expanded its strategy well beyond the reach of the Foreign Corrupt Practices
Act and the work of the special counsel. First, the targets of these indictments
were expanded to include government officials, foreign intelligence officers,
and state-owned and state-controlled entities. Second, the scope of the 
underlying conduct extended beyond schemes to use corrupt payments to 
obtain and retain business, cybercrimes, and identify theft. In the shadow of 
all these federal charges is an extraordinary incursion by federal prosecutors 
into foreign sovereignty by targeting foreign government corruption. In 
addition, there has been legitimate concern that the expansion of the scope of 
these investigations and prosecutions crossed a line in order to advance 
political goals unrelated to pursuing justice and preventing injustice.

It is within the permissible scope of president’s executive power to direct
prosecution priorities and to dedicate resources to pursue these priorities.243

Often the exercise of this executive authority advances unrelated political
interests.244 It is impossible to avoid the grim assessment that the Trump 

to curb dissent and rolls back the autonomy of Hong Kong’s governance . . . .”); see also Alexandra 

Stevenson, Business Embraces Hong Kong’s Security Law. The Money Helps, N.Y. TIMES (Aug. 21, 

2020), https://www.nytimes.com/2020/06/30/business/china-hong-kong-security-law-business.html ; see 
also Steven Lee Myers, With Concessions and Deals, China’s Leader Tries to Box Out Biden, N.Y.

TIMES (Jan. 3, 2021), https://www.nytimes.com/2021/01/03/world/asia/china-eu-investment-biden.html;

see also Alexandra Stevenson, Hong Kong Courts the Rich as China Tightens Its Grip, N.Y. TIMES (Apr.

8, 2021) (describing Beijing’s effort to offer incentives to influence financial institutions and investment 

firms to increase their presence in Hong Kong).
243 See Rebecca R. Ruiz, Justice Dept. to Work With 12 Cities to Fight Violent Crime, N.Y. TIMES (June 

20, 2017), https://www.nytimes.com/2017/06/20/us/politics/justice-department-violent-crime.html:

The Justice Department will form partnerships with a dozen cities across the country to help 
them fight gun crime, drug trafficking and gang violence, Attorney General Jeff Sessions said 
Tuesday. . . .

. . . .

The Trump administration’s proposed budget includes $26 million for 300 new federal 
prosecutors, 230 of which the Justice Department said would be dedicated to prosecuting 
violent crime and 70 to focus on violations of immigration law. . . .

. . . .

. . . Mr. Sessions last month announced a new policy on charging and sentencing, directing 
federal prosecutors to be maximally tough and pursue the most serious possible charges, even 
when they may carry mandatory minimum prison sentences.

See also Michael Balsamo and Corey Williams, Justice Dept. Plans Crackdown on Violent Crime in 7 Cities,

ASSOCIATED PRESS (Dec. 18, 2019), https://apnews.com/article/ 90727160adfd0417372951b939847cdf 

(“Attorney General William Barr released details of the initiative known as Operation Relentless Pursuit. . .

‘Fighting violent crime is one of the priorities of this administration,’ Barr said.”).
244 See Ron Nixon, Liz Robbins & Katie Benner, Trump Targets MS-13, a Violent Menace, if Not the 
One He Portrays, N.Y. TIMES (Mar. 1, 2018), https://www.nytimes.com/2018/ 03/01/us/politics/ms13-

gang-threat-trump-policy.html (“Early in his term, Attorney General Jeff Sessions instructed his top 
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administration viewed the conduct of government as transactional and 
situational and was willing to extend this view to investigations and 
prosecutions conducted by the Department of Justice.245 It is also impossible 
to avoid the recognition that Mr. Barr’s expansive vision of executive power 
was taken too far and that criminal investigations and prosecutions were seen 
as expedient instruments to be used to advance political goals unrelated to 
pursuing justice and preventing injustice. In some instances, this intent was
overt. For example, in the case of the indictment of Maduro, senior 
administration officials explicitly admitted that the criminal charges were 
being used as part of the pressure campaign to force a regime change in 
Venezuela.246 In addition, senior administration officials intervened and 
dismissed the corruption and drug trafficking charges against the former 
defense of Minister of Mexico to advance “sensitive and important foreign 
policy considerations”247—an interest unrelated to pursuing justice and
preventing injustice. Also, repeated statements indicated a willingness to 
interfere with the Huawei prosecution to promote a trade deal with China.248

There is a real question as to whether using federal criminal 
investigations and prosecutions as expedient instruments to influence foreign 
relations and advance geopolitical interests is necessary. There is a range of
established tools available that foreign policy executives in the United States
government can use to advance the intended political interests .249 For
example, in response to the implementation of the harsh national security
laws in Hong Kong, the Trump administration punished China by revoking 
the territory’s special economic and trading status, adding Chinese 
companies and other entities to a blacklist that restricted their access to 
American technology, and imposing sanctions on mainland Chinese 
government officials and entities implementing the security law.250 The 

investigative deputies to target the transnational gang MS-13 as a priority. . . President Trump has seized 

on the gang’s brutality and violence to symbolize the risks of illegal immigration.”).
245 See Peter Baker, Investigation of His Son Is Likely to Hang Over Biden as He Takes Office, N.Y.

TIMES (Dec. 10, 2020), https://www.nytimes.com/2020/12/10/us/politics/hunter-biden-investigation.html

(“Mr. Trump . . . believed the Justice Department and the F.B.I. should initiate or call off investigations 

according to his own wishes. He repeatedly pressured them to investigate Mr. Biden, former President 

Barack Obama, former Secretary of State Hillary Clinton and other perceived adversaries. . . .”).
246 Matthews, supra note 219.
247 See Feuer, supra note 143.
248 See Tackett, supra note 194.
249 See Jon Hilsenrath & Laurence Norman, Trump Wields U.S. Economic Might in Struggles With Allies 
and Adversaries Alike, WALL ST. J. (Jan. 17, 2020), https://www.wsj.com/articles/trump-wields-u-s-

economic-might-in-struggles-with-allies-and-adversaries-alike-11579280987 (describing how sanctions 

and tariffs were deployed by the Trump administration to advance geopolitical objectives).
250 Steven Lee Myers, China Vows to Retaliate After Trump Signs Hong Kong Sanctions Bill, N.Y.

TIMES (Aug. 12, 2020), https://www.nytimes.com/2020/07/15/world/asia/china-trump-hong-kong.html 

(reporting on the executive order); see also Ian Talley, U.S. Adds Senior Chinese Lawmakers to
Hong Kong Sanctions Blacklist, WALL ST. J. (Dec. 7, 2020), https://www.wsj.com/articles/u-s-adds-

senior-chinese-lawmakers-to-hong-kong-sanctions-blacklist-11607370603 (“The sanctions [on Chinse 

Communist Party officials] prohibit the targets’ travel to the U.S., freeze any assets they may own within 
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Trump administration also imposed sweeping sanctions against Venezuela 
that froze all its government assets in the United States and threatened to 
impose sanctions on virtually any company or individual, foreign or 
American, that engaged in business with Maduro’s government or anyone 
affiliated with the regime.251

There is a real question about the efficacy of using criminal prosecutions
as a means of punishment or persuasion to influence foreign relations and
advance geopolitical interests. These federal criminal indictments may be 
politically compelling, but whether they further the interest of justice is 
doubtful. If the prosecutions were intended as leverage or intimidation to
change, disrupt or deter adversarial governments, the tactic was deeply
flawed. The indictments did not impose serious personal, political or 
economic risks and were mostly performative. Once publicly announced, the 
likelihood that targets would be apprehended and extradited was extremely 
remote. The reason for this is that the targets were located in jurisdictions that 
precluded extradition; it is unlikely that the foreign government would 
willingly hand over the targets, and once the charges were publicly 
announced, it was highly unlikely that these targets would travel to 
jurisdictions where there was a risk of apprehension or extradition.252

Because the foreign nationals who were named in the indictments were 
unlikely to ever face trial in the United States, the message actually sent was 
that there were no consequences for their actions. Moreover, it is unlikely 
that operatives working for the Russian, Chinese or North Korean equivalents 
of the Central Intelligence Agency or a South American dictator really cared 
about being “publicly shamed” with a federal criminal offense. For example, 
in 2014 the Justice Department indicted five members of the Chinese military 
and accused them of engaging in an elaborate corporate intelligence 
operation by infiltrating the computer network at Westinghouse. The charges 
were mostly performative, the case never proceeded past the initial charging 
phase, and the indictment did not deter or shame the Chinese government or 

U.S. territories and complicate their travel and financing abroad, since banks with U.S. ties and other 

countries often enforce U.S. sanctions for fear of penalties.”).
251 Ryan Dube, Vivian Salama & Juan Forero, Venezuelans Brace for Pain from U.S. Sanctions Against 
Maduro, WALL ST. J. (Aug. 6, 2019), https://www.wsj.com/articles/venezuelans-brace-for-pain-from-u-

s-sanctions-against-maduro-11565131653.
252 See Gabriele Steinhauser & Thandi Ntobela, Mozambique Ex-Minister to Be Extradited Home Rather 
than to U.S., WALL ST. J. (May 21, 2019), https://www.wsj.com/articles/mozambique-ex-minister-to-be-

extradited-home-rather-than-to-u-s-11558468598 (“Mozambique’s former finance minister, who has been 

indicted in the U.S. in connection with an alleged $2 billion corruption scheme, will be extradited to his 

home country rather than to the U.S.”); see also Apuzzo, supra note 86 (“None of the defendants were 

arrested—Russia does not generally extradite its citizens to the United States. . . . If they travel abroad, 

they risk capture and extradition.”); Benner, supra note 160 (“While the United States has little chance of 

apprehending the defendants [from North Korea and China], the Justice Department sometimes brings 

charges against foreigners in an effort to deter adversarial governments.”).
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disrupt it from engaging in cyberattacks on United States corporate 
interests.253  

The message these federal indictments actually send is that the United 
States is underestimating the power and ambitions of its adversaries. As a 
consequence, nuclear diplomacy with North Korea remains stalled. Russia’s 
aggressive cyber-offensive continues unabated.254 The deadly narco-
terrorism and violence continues in Mexico.255 Despite the dismissal of
charges against Cienfuegos, the Mexican government nevertheless reacted 
by clamping down on the ability of U.S. law enforcement to operate in 
Mexico.256 In Venezuela, Maduro remains in place and his administration’s
corruption and cronyism continues unabated.257 Maduro most likely
calculated that he can wait patiently until a new administration determines
that preserving its relationship with Venezuela should prevail over pursuing
the case against him. Beijing’s predatory behavior continues unabated, and
China remains one of the most domestically repressive and internationally

253 See Michael S. Schmidt, 5 in China Army Face U.S. Charges of Cyberattacks, N.Y. TIMES (May 19, 

2014), https://www.nytimes.com/2014/05/20/us/us-to-charge-chinese-workers-with-cyberspying.html 

(describing indictments of Chinese People’s Liberation Army members for hacking U.S. companies and 

asserting that there was virtually no chance they would be turned over); see also Katie Benner, U.S. Charges 
3 North Koreans With Hacking and Stealing Millions of Dollars, N.Y. TIMES (Mar. 19, 2021),

https://www.nytimes.com/2021/02/17/us/politics/north-korea-hacking-charges.html (reporting on federal

charges against three North Korean intelligence officials accusing them of engaging in cybercrimes).
254 See Dustin Volz, U.S., Agencies Hacked in Foreign Cyber Espionage Campaign Linked to Russia,

WALL ST. J. (Dec. 13, 2020), https://www.wsj.com/articles/agencies-hacked-in-foreign-cyber-espionage-

campaign-11607897866 (“Multiple federal government agencies, including the U.S. Treasury and 

Commerce departments, have had some of their computer systems breached as part of a widespread global 

cyber espionage campaign believed to be the work of the Russian government.”); David E. Sanger,

Russian Hackers Broke Into Federal Agencies, U.S. Officials Suspect, N.Y. TIMES (Dec. 13, 2020), https://

www.nytimes.com/2020/12/13/us/politics/russian-hackers-us-government-treasury-commerce.html.
255 Oscar Lopez, In Mexico, Ex-Governor Assassinated in Resort City, N.Y. TIMES (Dec. 19, 2020), 

https://www.nytimes.com/2020/12/18/world/americas/mexico-governor-killed.html.
256 See José de Córdoba & Santiago Pérez, Mexico Passes Law Curbing Operations of Foreign Security 
Agents, WALL ST. J. (Dec. 15, 2020), https://www.wsj.com/articles/mexico-passes-law-curbing-

operations-of-foreign-security-agents-11608059949 (“President Andrés Manuel López Obrador’s ruling 

party pushed through a new law Tuesday curbing the role of foreign law-enforcement officers in Mexico, 

a move the U.S. believes will cripple bilateral efforts to battle powerful drug cartels.”).
257 See Juan Forero & Ginette Gonzales, Maduro Tightens Grip in Venezuela, WALL ST. J. (Dec. 

7, 2020), https://www.wsj.com/articles/venezuelas-maduro-tightens-grip-as-opposition-boycotts-

elections-11607296455; Isayen Herrera, Anatoly Kurmanaev, Tibisay Romero & Sheyla Urdaneta,

Maduro Crack Down on the Leftists Who Once Revered Him, N.Y. TIMES (Nov. 19, 2020),

https://www.nytimes.com/2020/11/19/world/americas/venezuela-maduro-critics-repression.html;

see also reporting that stated:

Mr. Trump’s . . . harsh sanctions have failed to oust Mr. Maduro, while leaving Chinese, 

Russian and Iranian interests more firmly entrenched in Venezuela. Mr. Maduro has effectively 
vanquished Mr. Guaidó, whose popular support has collapsed.

Mr. Maduro’s survival is, in part, a parable of foreign policy in Mr. Trump’s Washington—
where ideologues, donors and lobbyists compete to seize the attention of an inexperienced and 
highly transactional president, warping and reshaping American diplomacy along the way.

Nicholas Confessore, Anatoly Kurmanaev & Kenneth P. Vogel, Trump, Venezuela and the Tug-of-War 
Over a Strongman, N.Y. TIMES (Nov. 19, 2020), https://www.nytimes.com/2020/11/01/us/trump-

venezuela-maduro.html.
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aggressive regimes.258 On December 11, 2020, Vivian Wang and Chris
Buckley reported in the New York Times that, despite the pressure from the 
United States government, Chinese government officials in Hong Kong 
intended continue using the new national security law as an instrument of 
fear and intimidation intended to suppress political opposition and dissent. 
This intention included the conviction and sentencing of Jimmy Lai, the 
publisher of a pro-democracy newspaper in Hong Kong, under the national 
security law.259 Therefore, it does not appear that the use of federal criminal
investigations and prosecutions as leverage dictated any outcomes, changed
behavior, or achieved any favorable foreign policy goal. 260

Finally, there are substantial reputational risks to viewing the conduct of
government as transactional and situational. The capricious use of federal 
prosecutions of foreign actors and state-controlled entities as expedient tools 
for influencing foreign relations and advancing geopolitical goals, no matter 
how well intended, undermines the public reputation of the Department of 
Justice. It calls into question the fairness, integrity, and public reputation of 
the institution. If the public believed federal investigations and prosecutions 
were transactional and situational instruments for advancing political 
interests, unrelated to pursuing justice and preventing injustice, the public 
would justifiably fear being mistreated for political gain instead of criminal 
justice.  

The Department of Justice is the vehicle through which the nation honors
its commitment to justice. The reputation of this institution for independence 
and integrity is founded on the straightforward commitment to an honest and 
unencumbered effort to pursue justice and prevent injustice. This 
commitment is binding and is not transactional or situational, meaning 
reduced to cynical and self-serving deal making. Federal criminal

258 Austin Ramzy, How the Dream of Hong Kong Democracy Was Dimmed, N.Y. TIMES (Nov. 13,

2020), https://www.nytimes.com/2020/11/11/world/asia/hong-kong-china-timeline.html (describing far-

reaching national security bill for Hong Kong and removal of pro-democracy lawmakers from the Hong

Kong government).
259 See Austin Ramzy, Hong Kong Court Convicts Democracy Leaders Over Protest March, N.Y. TIMES

(Apr. 7, 2021), https://www.nytimes.com/2021/03/31/world/asia/hong-kong-democracy-protest.html; see 
also Austin Ramzy, Hong Kong Court Sentences Jimmy Lai and Other Pro-Democracy Leaders to Prison,

N.Y. TIMES (May 18, 2021), https://www.nytimes.com/2021/12/13/world/asia/hongkong-jimmy-lai-

tiananmen.html (asserting that that the conviction and sentencing of Lai was intended to send “an 

unmistakable message that activism carries severe risks for even the most internationally prominent 

opposition figures.”). As a further punitive measure, prosecutors then froze Mr. Lai assets. See also 
Natasha Khan, Hong Kong’s National-Security Police Freeze Media Tycoon’s Assets, WALL ST. J. (May 

14, 2021), https://www.wsj.com/articles/hong-kongs-national-security-police-freeze-media-tycoons-

assets-11621009204 (security officials moved to freeze assets of about $64.3 million including majority 

stake in an opposition newspaper along with property held in bank accounts under national-security 

legislation).
260 Cf. Michael R. Gordon, Vivian Salam & Anna Hirtenstein, U.S. Puts Fresh Sanctions on Russia Over 
Hacking, Election Interference, WALL ST. J. (Apr. 15, 2021), https://www.wsj.com/articles/biden-signs-

executive-order-targeting-harmful-foreign-activities-by-russian-government-11618490399 (reporting on 

sanctions against Russia that included the prohibitions on U.S. financial institutions from buying new 

bonds directly from Russia’s central bank, finance ministry and the country’s sovereign-wealth fund.).
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investigations and prosecutions are not designed to be used as leverage in a
political deal. The lesson going forward is that using federal criminal 
investigations and prosecutions as instruments to advance political interests 
and viewing the conduct of government as transactional and situational risks 
the arbitrary use of the law and will lead to a deep mistrust of the criminal 
process.261

261 “Of all the officers of the Government, those of the Department of Justice should be kept most free 

from any suspicion of improper action on partisan or fractional grounds, so that there shall be gradually a 

growth, even though a slow growth, in the knowledge that the Federal courts and the representatives of 

the Federal Department of Justice insist on meting out even-handed justice to all.” Letter from President 

Theodore Roosevelt to Att’y Gen. Moody (Aug. 9, 1904) (quoted in HOMER CUMMINGS & CARL 

MCFARLAND, FEDERAL JUSTICE 17–18 (1937)).
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INTRODUCTION

Some years ago, I wrote a law review article about Bob Dylan,1 in which 
I said, “Even if Dylan had only written Hurricane and The Lonesome Death 
of Hattie Carroll2 . . . he would have had more of an impact on the way that 
the American public thinks about the criminal justice system than all the pro-
fessors of criminal law and procedure (including myself) put together.”3 I
stick by that assertion today.

I was a law professor at New York Law School for 30+ years, and during 
that time, frequently taught a course in Criminal Procedure: Adjudication
(called the “bail to jail” course by the students, as it usually was taken se-
quentially after the Criminal Procedure: Investigation course, that dealt with 
issues that preceded arrest, such as confession and search and seizure).4 Be-
fore I became a professor, I was a “real lawyer,” and spent three years in the 
New Jersey Public Defender’s office, running the Trenton (Mercer County) 
office from 1972–1974, not insignificantly for the purposes of this paper, 
during the time that Rubin “Hurricane” Carter’s motions for a new trial were 
before the New Jersey courts.5

1 Michael L. Perlin, Tangled Up in Law: The Jurisprudence of Bob Dylan, 38 FORD. URB. L. J. 1395

(2011) [hereinafter Perlin, Tangled]. I have since written another law review article about Dylan, focusing 

on his lyrics about war and international affairs. Michael L. Perlin, “You That Build the Death Planes”: 
Bob Dylan, War and International Affairs, 37 ARIZ. J. INT’L & COMP. L. 305 (2020) [hereinafter Perlin, 

Death Planes]. I also write frequently about Dylan in other contexts. Michael L. Perlin, My Front Pages:

Tangled Up in Dylan, JOESENTME.COM (Apr. 27, 2020), https://basics.joesentme.com/042620.html.
2 Hattie Carroll, per Christopher Ricks, is a song that “brings home the falsity of the boast . . . that ‘the 

courts are on the level.”’ CHRISTOPHER RICKS, DYLAN’S VISIONS OF SIN 221 (HarperCollins Publishers 

ed., 2003). Hattie Carroll tells of Hattie Carroll, “a fifty-one-year-old, black hotel worker who was struck 

with a cane and killed at a Baltimore, Maryland charity ball by William Zantzinger, a twenty-four-year-

old, Maryland tobacco farmer. Zantzinger, already intoxicated, demanded another drink and complained 

when Carroll said, ‘Just a minute, sir.’” Perlin, Tangled, supra note 1, at 1404–05. Zantzinger was origi-

nally charged with murder, but that was subsequently reduced to manslaughter. He was convicted by a 

three-judge panel and sentenced to six months in jail. Douglas Martin, W. D. Zantzinger, Subject of 
Dylan Song, Dies at 69, N.Y. TIMES (Jan. 9, 2009), https://www.nytimes.com/2009/01/10/us/10zantz-

inger.html#:~:text=William%20Devereux%20Zantzinger%2C%20whose%20six,He%20was%2069.
3 Perlin, Tangled, supra note 1, at 1404. For the record, I taught Criminal Law at least once a year from 

1985 to 2014, and, as I note below, taught criminal procedure from the late 1990s to 2013.
4 I had taught the Investigation course as an adjunct at Rider University several times in the early-mid 

1970s.
5 Carter was convicted, and his conviction was affirmed. State v. Carter, 255 A.2d 746, 755 (N.J. 1969).

He moved for a new trial based upon the State’s failure to disclose evidence and the testimonial recantation 

by the star witnesses against him, but his motions were denied. State v. Carter, 347 A.2d 383, 388 (Passaic 

County Ct. 1975); State v. Carter, 345 A.2d 808, 829 (Passaic County Ct. 1974). The New Jersey Supreme 

Court vacated the trial court’s decision based on the failure to disclose key evidence. State v. Carter 354 

A.2d 627, 635 (N.J. 1976). Carter was again convicted, and that conviction was upheld by the state Su-

preme Court by a 4–3 vote. See State v. Carter, 449 A.2d 1280 (N.J. 1982). Ultimately, his application for 

a writ of habeas corpus was granted. The court found that his conviction was “predicated upon an appeal 

to racism rather than reason, and concealment rather than disclosure.” Carter v. Rafferty, 621 F. Supp. 

533, 534 (D.N.J. 1985), aff’d in part, dismissed in part on other grounds, 826 F.2d 1299 (3d Cir. 1987), 

cert. den., 484 U.S. 1011 (1988). When the case was appealed to the Third Circuit, that Court substantially 

affirmed the decision below on the question of a so-called Brady violation:
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In Tangled up in Law, I wrote that Dylan’s song Hurricane6 “is a text-
book example of how racism can affect every aspect of the criminal justice 
system: racial disparity in Terry stops7; accuracy of identifications; one-man 
“show-up’” identifications; suggestive questioning by the police appealing to 
racial prejudice; conditions of pre-trial confinement; judicial bias; racial bias 
in jury selection, tainted publicity; and conditions of prison confinement.”8

Although this was certainly not Dylan’s aim, it was a song written to be used 
as the template for a criminal procedure exam.9

Law school exams are difficult to write, as the professor usually seeks to 
cover as many of the different issues discussed throughout the semester-long 
course in one fact pattern. The idea is for the students to “spot the issues,” 

The major question for decision in this appeal from the district court’s grant of a writ of habeas 
corpus is whether the state of New Jersey violated the requirements of Brady v. Maryland, 373 

U.S. 83, 83 S. Ct. 1194, 10 L. Ed.2d 215 (1963), by failing to disclose to the defendant certain 
reports of a lie detector test administered to an important prosecution witness. The district court 

determined that this evidence was material to the defendant’s guilt or innocence and therefore 
that its suppression denied him due process. We conclude that the district court did not err and 
therefore will affirm the judgment. 

Id. at 1301. 

For the record, I met Carter twice. Once, at a Dylan tribute concert in May 2005 in New York City (given 

by the “Highway 61 Revisited” Dylan-cover band; Carter joined the back-up singers to sing Hurricane; our 

chat was very brief), and once at a meeting of the Academy of Criminal Justice Sciences in March 2011 

(we both attended a play written by Judge H. Lee Sarokin—the judge who granted Carter’s habeas peti-

tion—titled, Who is the Enemy?, a “play about a terror suspect who sues the U.S. president after being 

detained without charges, without the right to counsel and without a hearing”). Tracey Tyler, Judge’s Play 
Raises the Curtain on Civil Liberties, TORONTO STAR (Mar. 3, 2011), https://www.thestar.com/news/crime

/2011/03/03/judges_play_raises_the_curtain_on_civil _liberties.html. When I told Carter that I was previ-

ously a Public Defender in New Jersey (and that my son was then a New Jersey Public Defender), he was 

very pleased. We spoke for about a half-hour, discussing New Jersey criminal defense lawyers we knew in 

common.
6 Alas, I never heard Dylan sing Hurricane. He has not sung it since January 1976. Sony Music Enter-

tainment, Hurricane, BOB DYLAN (2018), https://www.bobdylan.com/songs/hurricane/. I confess that 

when I saw Dylan sing at William Paterson College (formerly Paterson State Teachers College) in Wayne, 

New Jersey in April 1997, a town only eight miles from Paterson, I had hopes, but . . . . For that evening’s 

setlist, see Sony Music Entertainment, Wayne, NJ Recreation Center Set List, BOB DYLAN (2018), 

https://www.bobdylan.com/date/1997-04-13-recreation-center/). I did hear Rob Stoner—Dylan’s bass 

player on the Rolling Thunder tour—sing Hurricane at a Dylan Tribute concert some five years ago. See
infra note 60.
7 “Terry stops”—the name deriving from the Supreme Court case Terry v. Ohio—is shorthand for war-

rantless searches and seizures based upon (allegedly) reasonable suspicion, purportedly limited in scope, 

to determine whether a person is armed or in the midst of criminal activity. Terry v. Ohio, 392 U.S. 1, 27–

31 (1968). The scope of what is permissible as a “Terry stop” has expanded significantly since the 1968 

decision. See, e.g., United States v. Chaidez, 919 F.2d 1193, 1198 (7th Cir. 1990).
8 Perlin, Tangled, supra note 1, at 1405–07.
9 See Perlin, Tangled, supra note 1, at 1406 n.61 (“For years, I have wanted to simply print out the lyrics 

to Hurricane for my Criminal Procedure: Adjudication final and ask students to discuss all issues covered 

in the course in the context of that song. I have not done it, primarily because I acknowledge it would be 

fundamentally unfair to those students who were not serious Dylan fans. But still. . . .”).

This, of course, could not be the full exam, since there are many issues pertinent to any criminal procedure 

exam not discussed in the song as they were not material to the trial of the case as reflected in the published 

opinions (e.g., grand jury issues; right to a speedy trial; competency to stand trial; bail; double jeopardy). 

See generally, FRANK MILLER, ROBERT DAWSON, GEORGE DIX & RAYMOND PARNAS, PROSECUTION 

AND ADJUDICATION (Foundation Press, 5th ed., 2000) (this was the book with which I taught).
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articulate the legal precedents, and conclude how a court would decide the 
case based on the facts given.10 Some professors dreaded writing these; I ac-
tually enjoyed it, as it allowed my imagination to run fairly wild. Sometimes 
I would make the case up entirely, sometimes I would base the question on a 
scene of a TV show or an obscure story in the local paper or what I had ob-
served in life. And there were always about two dozen (or more) characters 
in the exam.

Since I was known to the students where I taught as “the Dylan guy” (one 
visit to my office or a reading of almost any of my articles—that mostly used 
Dylan lyric or song titles as the opening words of the article title11—would 
have clinched that for anyone),12 Dylanistas used to flock to my courses, per-
haps thinking it would give them an edge.13 And though I confess loving 
when that happened,14 the one down side was this—because there were al-
ways students who had been listening to this song’s lyrics for years,15 I was 
never able to give this exam question:

Below are the lyrics to Bob Dylan’s song Hurricane. What topics that we 
covered in this course are relevant to the lyrics in this song? Had Carter’s 
original case been tried this year,16 how would the US Supreme Court have 
likely decided the issues that are raised? If you see issues that have been 
raised in other criminal law or procedure courses that you may have taken, 
feel free to discuss them as well, but only after you discuss the ones covered 
in this course.17

10 A student can disagree with the professor on the latter and will (or, at least, should) get full credit as 

long as she can support her conclusions. I disagreed on just about every issue with the only student who 

ever received (again, anonymously) 3 A+s from me in three different criminal law and procedure courses.
11 Michael L. Perlin, Where the Winds Hit Heavy on the Borderline: Mental Disability Law, Theory and 
Practice, “Us” and “Them,” 31 LOY. L.A. L. REV. 775, 775 (1998) (“A few years ago, I began to use 

Bob Dylan titles and lyrics as the embarkation point for all my article and book titles. I decided to do this 

in large part because it is clear to me that Dylan’s utterly idiosyncratic ‘take’ on the world provides us 

with a never-ending supply of metaphors for an analysis of any aspect of mental disability law.”).
12 See Nick Paumgarten, Ladder of the Law: Another Side of Bob Dylan, NEW YORKER (Nov. 18, 2002), 

http://www.newyorker.com/archive/2002/11/18/021118ta_talk_paumgarten. 
13 Exams were all submitted anonymously, of course, so this was wishful thinking.
14 Perhaps the high point of my teaching career came on the last day of a Civil Procedure course I taught. 

Nikki Hirsch (now Nikki Marsh), one of the hard-core Dylan fans in the class (yes, she became my re-

search assistant the next year), distributed Dylan lyrics to about a dozen of her classmates, and when I 

called on them, they would figure out a way to interpolate the lyrics into their answers. Priceless.
15 I expect there were others who, on hearing Make You Feel My Love, pondered why Dylan was covering 

an Adele song. . . (for those who don’t know, he didn’t. It’s a Dylan song from the 1997 album, Time out 
of Mind).
16 I started teaching this course in the late 1990s and taught it until 2013. As I discuss below, see infra
notes 80–82, the year that I might have given this exam would have been very significant on the question 

of, for example, the propriety of a de novo constitutional challenge on federal habeas corpus.
17 All students had to take the substantive course in criminal law in their first year. Most of those (not 

all) who took the Adjudication course had previously taken the Investigation course. There were also many 

electives in criminal law and procedure that students might have taken (I taught one of those regularly, 

Criminal Law and Procedure: The Mentally Disabled Defendant). Multiple Dylan lyric titles found their 

way into that class as well. I have, since retirement, taught this latter course in the Graduate School of 

Criminology and Justice at Loyola University New Orleans, and as a course for CONCEPT, a continuing 
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It should go without saying that song lyrics are, inevitably, to some extent 
fiction (poetic license is the phrase mostly used).18 As I will discuss below, 
the facts of the case—as articulated in Judge Sarokin’s magisterial habeas 
decision19 and specifically premised on overt and covert racism20—differ in 
some ways from Dylan’s lyrics.21 But for exam purposes, I would have 
wanted students to assume that the lyrics were an accurate depiction of what 
happened.22

I am now retired from full-time teaching and teach other courses occa-
sionally as an adjunct, but I expect to never teach Criminal Procedure: Ad-
judication again.23 So, I figured, why not do this article? First, I briefly dis-
cuss the song, and the significance of its live performances in the 1970s. After 
this, I reprint the lyrics to Hurricane. Then, I discuss Judge Sarokin’s opinion 
and the Third Circuit opinion substantially affirming it. Next, I consider all 
the criminal procedure issues raised by the song,24 in a section in which I 
look at: (1) “the law,” (2) Dylan’s characterization of the issues in question, 
and (3) as best as I can, the “inside baseball” on what actually happened. 
Following this, I discuss the cases briefly in the context of the legal school of 
thought known as therapeutic jurisprudence.25 I conclude with some final 
thoughts.26

education program, now affiliated with Palo Alto University. I also have taught a course in Mental Health 
Issues in Jails and Prisons, a topic that is certainly touched on in Hurricane.
18 The music critic Clinton Heylin concludes that Dylan “got important material facts in the case wrong.” 

CLINTON HEYLIN, REVOLUTION IN THE AIR: THE SONGS OF BOB DYLAN, 1957–1973 164 (Chi. Rev. Press

ed., 2009). My sense is that his errors were mostly insignificant.
19 Carter v. Rafferty, 621 F. Supp. 533, 534–35 (D.N.J. 1985).
20 See id. at 534 (“The extensive record clearly demonstrates that petitioner’s convictions were predicated

upon an appeal to racism rather than reason, and concealment rather than disclosure.”). This is a position 

also taken by music critics. See, e.g., MIKE MARQUSEE, CHIMES OF FREEDOM: THE POLITICS OF BOB 

DYLAN’S ART 279 (New PR ed., 2003) (characterizing Carter as “a martyr . . . of institutional racism”).
21 Judge Sarokin’s conclusion is crystal-clear: “This court is convinced that a conviction which rests 

upon racial stereotypes, fears and prejudices violates rights too fundamental to permit deference [to the 

NJ Supreme Court’s prior decision affirming the convictions] to stand in the way of the relief sought.” 

Carter, 621 F. Supp. at 560. 
22 Where relevant, I will subsequently note where Dylan’s lyrics were not an accurate depiction of the 

facts as found by Judge Sarokin.
23 Although the focus of the article is on the potential exam, a clever professor could also structure a full 

course around the topics discussed. 
24 I listed some of these in my earlier article. Perlin, Tangled, supra note 1, at 1405–07. There are cer-

tainly more.
25 See Perlin, Tangled, supra note 1, at 1426–28, for my other thoughts on Dylan in this context; see also
Perlin, Death Planes, supra note 1, at 325–28.
26 Before any criminal procedure professor actually uses this as an exam, s/he must be fairly sure that 

there are no Dylanistas in the class, as they would have an unfair advantage. My suggestion is that s/he 

drop some lyrics innocuously and randomly into mid-semester class discussions (not well-known ones, 

but not that obscure either) to see if there are any frissons of recognition. 
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I. THE SONG

The story of how Dylan came to write Hurricane is fairly well known.27

Dylan read Carter’s autobiography,28 The Sixteenth Round: From Number 1 
Contender to Number 45472,29 and was transfixed by the story. When Dylan 
returned to the United States from a trip abroad, he went to the New Jersey 
State Prison in Rahway (where Carter was then incarcerated), and subse-
quently thought “maybe sometime I could condense it all down into a
song.”30 Hurricane became both the first song on the Desire album,31 and it 
became a staple on the Rolling Thunder tour,32 giving that tour “a mission 
beyond its music.”33

Interestingly, music critics were far from unanimous in their praise for 
the song. While some were effusive, others were seriously hostile. Thus, 
while Robert Shelton said that it would “stand with Dylan’s greatest work,”34

27 ‘It Got Me a Little Nervous’: Exploring the “Hurricane” Collaboration Between Jacques Levy and 
Bob Dylan, SOMETHING ELSE REVIEWS! (Apr. 28, 2013), https://somethingelsereviews.com/2013/04/28

/it-got-me-a-little-nervous-exploring-the-hurricane-collaboration-between-jacques-levy-and-bob-dylan/. 

Dylan co-authored Hurricane with the musical theater songwriter, Jacques Levy. On their collaboration 

on Hurricane, see e.g., BOB SPITZ, DYLAN: A BIOGRAPHY 451 (1989).
28 How he got the book is not entirely clear. Robert Shelton and Sean Wilentz have written that Carter 

himself sent Dylan a copy. ROBERT SHELTON, NO DIRECTION HOME: THE LIFE AND MUSIC OF BOB 

DYLAN 460 (Da Capo ed., 1997); SEAN WILENTZ, BOB DYLAN IN AMERICA 148 (Anchor Books ed., 

2010). All agree that Dylan read it on a trip to Paris in 1975.
29 RUBIN CARTER, THE SIXTEENTH ROUND: FROM NUMBER 1 CONTENDER TO NUMBER 45472 (Penguin 

Books Can. ed., 1991).
30 OLIVER TRAGER, KEYS TO THE RAIN: THE DEFINITIVE BOB DYLAN ENCYCLOPEDIA 267 (Billboard 

Books ed., 2004) (paraphrasing LARRY SLOMAN, ON THE ROAD WITH BOB DYLAN 50 (Bantam Books ed., 

1978)).
31 See Sony Music Entertainment, Desire, BOB DYLAN (2018), https://www.bobdylan.com/albums/de-

sire. 
32 See Sony Music Entertainment, Setlists 1975, BOB DYLAN (2018), https://www.bobdylan.com/setlists? 

filter_year=1975. Dylan only sang Hurricane 33 times (from October 30, 1975, through January 25, 

1976). Sony Music Entertainment, Hurricane, BOB DYLAN (2018), https://www.bobdylan.com/songs/hur-

ricane/. For discussions of some of those performances, see SHELTON, supra note 28, at 459–62; Jim Je-

rome, Bob Dylan: A Myth Materializes with a New Protest Record and a New Tour (1975), in CLINTON 

HEYLIN, THE BOB DYLAN COMPANION: FOUR DECADES OF COMMENTARY 129, 134–51 (Carl Benson ed., 

1998). 

On the quality of the live performances of Hurricane, see PAUL WILLIAMS, BOB DYLAN: PERFORMING 

ARTIST: THE MIDDLE YEARS: 1974–1986, at 48–50 (Underwood-Miller ed., 1992), and especially id. at 

49 (“the performance is an expression of love for life, love for freedom, love for justice”), and see TRAGER,

supra note 30, at 265 (Hurricane “may still stand as [Dylan’s] single moment of immediate consequential 

glory as he cried out for justice in a song [of] . . . impassioned, urgent performances”).

George Dunn notes that Hurricane “decr[ies a] miscarriage of justice” in the context of his article on how 

Dylan also believes in “moral necessity” of retributive justice “for those who are truly guilty.” See George 

Dunn, “Bury the Rag Deep in Your Face”: Retributive Justice in the Songs of Bob Dylan 1 (paper pre-

sented at the World of Dylan symposium, Tulsa, OK, June 1, 2019) (unpublished manuscript) (on file 

with author).
33 JAMES S. HIRSCH, HURRICANE: THE MIRACULOUS JOURNEY OF RUBIN CARTER 123 (Houghton Mifflin 

Harcourt Pub. Co. ed., 2000).
34 SHELTON, supra note 28, at 461.
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Mike Marqusee declared it “epic,”35 Larry Sloman characterized it as 
“scorching,”36 and Paul Williams focused on its “brilliant new techniques of 
storytelling.”37 On the other hand, Tim Riley dismissed it as “at best warmed-
over, and at worst, disingenuous,”38 and Sean Wilentz called it “stale” and 
“vastly inferior to Hattie Carroll.”39 Astonishingly, some of the major works 
on Dylan’s oeuvre barely mention it in passing.40

II. THE LYRICS41

Pistol shots ring out in the barroom night
Enter Patty Valentine from the upper hall42

She sees the bartender in a pool of blood43

Cries out, “My God, they killed them all!”
Here comes the story of the Hurricane
The man the authorities came to blame
For somethin’ that he never done44

Put in a prison cell, but one time he could-a been
The champion of the world

35 MARQUSEE, supra note 20, at 279.
36 Larry Sloman, Bob Dylan and His Friends on the Bus—Like a Rolling Thunder, in THE DYLAN 

COMPANION: A COLLECTION OF ESSENTIAL WRITING ABOUT BOB DYLAN COMPANION 198, 203 (Eliza-

beth Thomson & David Gutman eds., 1990) [hereinafter ESSENTIAL WRITING].
37 WILLIAMS, supra note 32, at 49. See also, Jerome, supra note 32, at 129 (“Hurricane [is] a protest 

song with the gritty urgency and outrage that had once enflamed a whole generation”).
38 TIM RILEY, HARD RAIN: A DYLAN COMMENTARY 247 (De Capo Press ed., 1992).
39 WILENTZ, supra note 28, at 154. See also, MICHAEL GRAY, SONG AND DANCE MAN III: THE ART OF 

BOB DYLAN 185 (St. Martin’s Press ed., 1981) (discussing the “weakness” of the “ideas behind the words, 

which he differentiates from the quality of the music”); Lester Bangs, in ESSENTIAL WRITING, supra note 

36, at 210–11 (“Dylan doesn’t give a damn about Rubin Carter.”).
40 See, e.g., RICHARD F. THOMAS, WHY BOB DYLAN MATTERS 303 (HarperCollins Publishers ed., 2016)

(solely refers to several Dylan songs, including Hurricane, as “Homeric in value”); DAVID YAFFE, LIKE 

A COMPLETE UNKNOWN 35 (Yale U. Press ed., 2011) (solely discusses the cinematic feel of the opening 

lines).
41 In this section, I will note where Dylan took poetic license with the facts on matters that do not relate 

to questions of criminal procedure. Also, subsequently, when I cite to the song’s lyrics, I will cite that 

simply as “Hurricane lyrics.”
42 My Dylanista friend Stu Levitan has pointed out to me the cinematic quality of this line, a device of 

Dylan’s that, I think, sets the stage for the entire saga as it plays out. See also, YAFFE, supra note 40, at 

35 (“The opening lines of ‘Hurricane’ shoot out like a compelling action flick”).
43 Poetic license: “Patricia Valentine lived above the tavern and was awakened by the sound of gunshots 

at about 2:30 a.m. She ran to her window and saw two men leave the scene in a white car.” Carter, 826 F. 

2d at 1301. There remain serious questions as to whether Patty was alone with her children at that time, 

or whether there were other adults in her apartment as well. See PAUL B. WICE, RUBIN “HURRICANE”

CARTER AND THE AMERICAN JUSTICE SYSTEM 174–75 (Rutgers U. Press ed., 2000).

See Valentine v. C.B.S., Inc., 698 F.2d. 430, 432 (11th Cir. 1983) (on finding that the lyrics that referred 

to Valentine were, however, substantially accurate). See SPITZ, supra note 27, at 483–95, for excerpts 

from Dylan’s deposition in that case (it would not be an over-statement to call it obfuscatory). In my near 

half-century as a lawyer, the only near-parallel to these examples that I have ever read is the testimony of 

the former baseball manager Casey Stengel’s testimony before a Congressional committee on antitrust 

law. S. Anti-Trust and Monopoly Subcommittee Hr’g (1958) (Casey Stengel’s statement).
44 On actual innocence, see infra text accompanying notes 81–87.
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Three bodies lyin’ there does Patty see
And another man named Bello, movin’ around mysteriously
“I didn’t do it,” he says, and he throws up his hands
“I was only robbin’ the register, I hope you understand45

I saw them leavin’,” he says, and he stops
“One of us had better call up the cops”
And so Patty calls the cops
And they arrive on the scene with their red lights flashin’
In the hot New Jersey night

Meanwhile, far away in another part of town
Rubin Carter and a couple of friends are drivin’ around
Number one contender for the middleweight crown46

Had no idea what kinda shit was about to go down
When a cop pulled him over to the side of the road
Just like the time before and the time before that47

In Paterson that’s just the way things go48

If you’re black you might as well not show up on the street49

45 Poetic license: “Bello, who was standing lookout, was either in or outside the bar, and his location at 

that time is a main point of contention.” Carter, 826 F.2d at 1301.

On admitting to a lesser offense to avoid prosecution for a more substantial one, see infra text accompa-

nying notes 88–91.
46 His highest ranking was likely #3. Rubin “Hurricane” Carter—The Boxer, BOXING INSIDER (Feb. 28, 

2011), https://www.boxinginsider.com/history/rubin-hurricane-carter-the-boxer/.
47 Carter had been arrested at least twice previously in Paterson on “disorderly persons” charges. In one 

case, he had been found not guilty; in the other he was fined $25. It is certainly likely he had other run-

ins with Paterson police that did not result in arrests. See HIRSCH, supra note 33, at 84.
48 See WICE, supra note 43, at 19–21, on racial tension in Paterson at the time of the shootings in question.

Dylan subsequently commented on law enforcement in New Jersey in the song Tweeter and the Monkey 
Man, which he recorded with the Traveling Wilburys (“In Jersey, anything’s legal as long as you don’t 

get caught”). See Bob Dylan, Jeff Lynne, George Harrison, Tom Petty & Roy Orbison, Tweeter and the 
Monkey Man, GENIUS LYRICS (1998), https://genius.com/Traveling-wilburys-tweeter-and-the-monkey-

man-lyrics. Notes the well-known Dylan critic, Tony Attwood, “Even if the song wasn’t officially pub-

lished by Dylan’s Special Rider Music and even if he didn’t so obviously sing it, we’d all still know it 

was a Dylan composition.” Tony Attwood, Bob Dylan’s “Tweeter and The Monkey Man”: The Origins, 
the Music and the Meaning, BOB-DYLAN.ORG (Mar. 21, 2017), https://bob-dylan.org.uk/arc.hives/3947. 

Elsewhere in Tweeter and the Monkey Man, Dylan sings, “Some place by Rahway Prison they ran out of 

gas,” perhaps an elliptical reference to the facility where Carter was housed for some of his time in New 

Jersey prisons. 
49 See, e.g., Vida B. Johnson, KKK in the PD: White Supremacist Police and What To Do About It, 23 

LEWIS & CLARK L. REV. 205, 243 (2019) (citing Joe Malinconico, Paterson Cop Getting $300k Settlement 
in Racism Lawsuit, PATERSON PRESS (Feb. 9, 2018), https://www.northjersey.com/story/news/paterson-

press/2018/02/09/paterson-cop-getting-300-k-settlement-racism-lawsuit/321849002/; Joe Malinconico, 

Three Black Cops Sue Paterson, Claiming Racism in Police Department, RECORD (July 24, 2017), 

https://www.northjersey.com/story/news/paterson-press/2017/07/24/paterson-three-black-cops-sue-city-

over-racism-police-department/505458001/; Jayed Rahman, Three More Paterson Police Officers Allege 
Racism in Department, Lawsuit, PATERSON TIMES (July 21, 2017), https://patersontimes.com/2017/07/21

/three-more-paterson-police-officers-allege-racism-in-department-lawsuit/) (on racism in the Paterson po-

lice department in the context of the treatment of Black police officers)).
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‘Less you wanna draw the heat50

Alfred Bello had a partner and he had a rap for the cops
Him and Arthur Dexter Bradley were just out prowlin’ around
He said, “I saw two men runnin’ out, they looked like middleweights
They jumped into a white car with out-of-state plates”
And Miss Patty Valentine just nodded her head51

Cop said, “Wait a minute, boys, this one’s not dead”
So they took him to the infirmary
And though this man could hardly see
They told him that he could identify the guilty men52

Four in the mornin’ and they haul Rubin in
Take him to the hospital and they bring him upstairs53

The wounded man looks up through his one dyin’ eye
Says, “Wha’d you bring him in here for? He ain’t the guy!”
Yes, here’s the story of the Hurricane
The man the authorities came to blame
For somethin’ that he never done
Put in a prison cell, but one time he could-a been
The champion of the world

Four months later, the ghettos are in flame
Rubin’s in South America, fightin’ for his name
While Arthur Dexter Bradley’s still in the robbery game
And the cops are puttin’ the screws to him, lookin’ for somebody to blame
“Remember that murder that happened in a bar?”
“Remember you said you saw the getaway car?”
“You think you’d like to play ball with the law?”
“Think it might-a been that fighter that you saw runnin’ that night?”54

“Don’t forget that you are white”55

Arthur Dexter Bradley said, “I’m really not sure”
Cops said, “A poor boy like you could use a break
We got you for the motel job and we’re talkin’ to your friend Bello

50 On Terry stops (and on racial disparities in such stops), see infra text accompanying notes 92–104.
51 Apparently, it was Valentine who identified the car as white. HIRSCH, supra note 33, at 37. Bello 

described both men as having a “thin build.” Id. 
52 On accuracy of identifications, see infra text accompanying notes 105–11.
53 On one-person “show up” identifications, see infra text accompanying notes 111–16.
54 Apparently, on the night of the murders, when Carter had been brought into the police station for 

questioning, an unnamed witness said he recognized Carter (who was seen heading for the bathroom,) 

knowing that he was “the prizefighter,” but indicated that he had not seen Carter leaving the crime scene. 

HIRSCH, supra note 33, at 37.
55 On suggestive questioning by the police appealing to racial prejudice, see infra text accompanying 

notes 118–22.
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Now you don’t wanta have to go back to jail, be a nice fellow
You’ll be doin’ society a favor
That sonofabitch is brave and gettin’ braver
We want to put his ass in stir
We want to pin this triple murder on him56

He ain’t no Gentleman Jim”

Rubin could take a man out with just one punch
But he never did like to talk about it all that much
It’s my work, he’d say, and I do it for pay
And when it’s over I’d just as soon go on my way
Up to some paradise
Where the trout streams flow and the air is nice
And ride a horse along a trail
But then they took him to the jailhouse
Where they try to turn a man into a mouse57

All of Rubin’s cards were marked in advance
The trial was a pig-circus,58 he never had a chance
The judge made Rubin’s witnesses drunkards from the slums59

To the white folks who watched he was a revolutionary bum
And to the black folks he was just a crazy [n-word]60

No one doubted that he pulled the trigger
And though they could not produce the gun61

56 On the implications of police focusing on one suspect and then shaping all evidence to conform with 

this a priori idea, see infra text accompanying notes 123–32.
57 On conditions of pre-trial confinement, see infra text accompanying notes 133–39.
58 Compare this language to Kirk v. Kirk, 770 N.E.2d 304, 306 n. 3 (Ind. Sup. Ct. 2002), an ugly custody 

case in which the child’s father, on an anonymous website he created to disparage the judge, quoted the 

“pig-circus” language. Of interest is the fact that in upholding the decisions below (granting custody to 

the mother), the Indiana Supreme Court, in a remarkable contretemps, quoted another (apolitical) Dylan 

lyric in its conclusion: 

A family court judge’s task is not easy, but it is terribly important, and at the end of the day 
those judges “remember children’s faces best.” See Bob Dylan, “Long Time Gone.” Id.

See generally, Alex B. Long, The Freewheelin’ Judiciary: A Bob Dylan Anthology, 38 FORDHAM URB.

L.J. 1363, 1382–83 (2011) (discussing Hurricane in the context of the Kirk case).
59 On judicial bias, see infra text accompanying notes 139–48.
60 When I heard Antony Ellis, Will Forte & Justin Long cover Hurricane at a Dylan tribute concert in 

2012, they sang “n-word” instead of the common racial epithet that rhymes with “trigger.” I will also do 

so here. Another covering singer whom I heard at another concert subsequently substituted “figure.” I 

prefer the “n-word” substitution as it gives the listener a better sense of what the original was. See RICKS,

supra note 2, at 175–77, on the significance of Dylan’s decision to use this word in this context. When 

Stoner sang it at the Dylan tribute concert from 2016, see supra note 6, he used the phrase “tragic figure”, 

which might be a better choice for those who choose to sing this song in the future.

The [full n-word] is used two times in in this article—in a quote from the court opinion (see infra note 71) 

and a quote from a witness statement (see infra note 108).
61 There have been convictions upheld in murder cases in which the alleged murder weapon was not 

produced. See, e.g., Rodriguez v. Young, 906 F.2d 1153 (7th Cir. 1990); Castillo v. State, No. 11-00168, 

2017 WL 3089839 (Tex. Ct. Crim. App. July 20, 2017).
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The D.A. said he was the one who did the deed
And the all-white jury agreed62

Rubin Carter was falsely tried
The crime was murder “one,” guess who testified?
Bello and Bradley and they both baldly lied63

And the newspapers, they all went along for the ride64

How can the life of such a man
Be in the palm of some fool’s hand?
To see him obviously framed
Couldn’t help but make me feel ashamed to live in a land
Where justice is a game

Now all the criminals in their coats and their ties
Are free to drink martinis and watch the sun rise
While Rubin sits like Buddha in a ten-foot cell65

An innocent man in a living hell
That’s the story of the Hurricane
But it won’t be over till they clear his name
And give him back the time he’s done
Put in a prison cell, but one time he could-a been
The champion of the world.

62 Quasi-poetic license: Although, in Carter’s first trial, there was one non-white person chosen as one 

of 14, that juror was eliminated (by luck of the draw) when the jury was reduced to 12 for deliberation. 

See infra note 154. On racial composition of juries, see infra text accompanying notes 152–57.
63 On prosecutorial use of known-to-be-false testimony, see infra text accompanying notes 158–66.
64 On prejudicial publicity, see infra text accompanying notes 167–73.
65 On prison conditions, see infra text accompanying notes 174–83. It is little known that prison psychi-

atrists had characterized Carter as showing “paranoid symptomatology,” and had prescribed Thorazine, a 

powerful antipsychotic drug for him. HIRSCH, supra note 33, at 97. Carter, at this time, was transferred to 

the Vroom Building, part of the New Jersey state psychiatric hospital system. For a detailed description 

of Carter’s time at the Vroom Building, see SAM CHAITON & TERRY SWINTON, LAZARUS AND THE 

HURRICANE: THE FREEING OF RUBIN “HURRICANE” CARTER 137–42 (Penguin Books Can. ed., 1991).

I represented individuals at that facility regularly from 1971–74. See Michael L. Perlin, “Half-Wracked 
Prejudice Leaped Forth”: Sanism, Pretextuality, and Why and How Mental Disability Law Developed as 
It Did, 10 J. CONTEMP. LEG. ISS. 3, 7 (1999). I also filed a class action on behalf of Vroom inmates who 

were being held illegally in violation of the U.S. Supreme Court case of Jackson v. Indiana, 406 U.S. 715 

(1972) (class was composed of defendants who would likely never regain their competence to stand trial, 

not a category in which Carter ever fit.). That class action, (see Dixon v. Cahill, No. L30977/y-71 P.W. 

(N.J. Sup. Ct. L. Div. 1973), reprinted in MICHAEL L. PERLIN & HEATHER ELLIS CUCOLO, MENTAL 

DISABILITY LAW: CIVIL AND CRIMINAL § 19-8 (3d ed. 2016) (spring 2021 update)), resulted in a ruling 

that the indefinite incarceration of individuals in the Vroom Building (New Jersey’s maximum-security 

facility for the “criminally insane” violated Jackson, and ordered individual hearings for each inmate. The 

courts ultimately found that 185 of the 225 patients in that facility were illegally detained). See Michael 

L. Perlin, “May He Stay Forever Young”: Robert Sadoff and the History of Mental Health Law, 33 J. AM.

ACAD. PSYCHIATRY & L. 236, 236–37 (2005). On Dixon, see Michael L. Perlin, “Your Old Road Is/Rap-
idly Agin’”: International Human Rights Standards and Their Impact on Forensic Psychologists, the 
Practice of Forensic Psychology, and the Conditions of Institutionalization of Persons with Mental Disa-
bilities, 17 WASH. U. GLOBAL STUD. L. REV. 79, 106 n. 142 (2018).
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III. THE FEDERAL OPINIONS

As noted above, Carter’s habeas corpus petition was granted for two 
overarching reasons: the state’s improper appeals to racial prejudice by argu-
ing that the killings were motivated by racial revenge,66 and the state’s vio-
lation of the Brady case by its failure to disclose results of lie detector test 
given by the state to an eyewitness.67 These were two of a dozen arguments 
raised by the defense at the habeas corpus stage.68

On the racial revenge issue, the court, as noted above, concluded that the 
trial was “predicated upon an appeal to racism rather than reason.”69 It re-
jected the state’s reliance on evidence that allegedly supported this theory, 
concluding that most of it “had little relationship to the petitioners,” adding, 
“Indeed, it is difficult to fathom some of its admissibility as against them.”70

It noted, dramatically:

Underlying the prosecutor’s theory and summation is the insidious and re-
pugnant argument that this heinous crime is to be understood and explained 
solely because the petitioners are black and the victims are white.71

On the Brady issue, the court found that the state failed to disclose pre-
liminary oral reports on polygraph test of a key prosecution witness (that 
were inconsistent with the final written report and with trial testimony).72 It 
stressed:

[T]o view the withholding of the [polygrapher’s] oral report as merely cu-
mulative “is to gloss over the essential nature of that inconsistency and mis-
gauge its potential impact,” (Clifford, J., dissenting, [449 A. 2d at 1309]). It 
is sufficient to undermine confidence in the outcome? If the outcome de-
pends in large measure on Bello’s testimony, how could it not? “Never 

66 Carter, 621 F. Supp. at 538–47.
67 Id. at 548.
68 Id. at 537.
69 Id. at 534.
70 Id. at 541.
71 Carter, 621 F. Supp. at 541 (emphasis added). It added that there was “no direct evidence ascribed to 

the petitioners to support the racial revenge motive.” Id. at 542. Also: 

The evidence did not support the imputation of the racial revenge motive to Carter and Artis. 
There was no proof that Carter and Artis were black militants with an inclination to kill whites, 
nor that they had even the slightest hostility toward whites, only that Carter had heard there 
was unrest and heard there was talk of a possible disturbance. In fact, the only blatantly racial 
statement placed before the trial court was Bello’s testimony that while he was being inter-
viewed by a prosecutor’s detective in October 1966, that detective referred to blacks as “nig-
gers” and “animals.” 

Id. at 544.
72 Id. at 547. One of the key issues here was that the prosecution never told the defense the critical finding 

of the polygraph operator Harrelson’s test—that Bello was in the bar at the time in question. See id. at 548 

(citing State v. Carter, 449 A.2d 1280, 1306 (N.J. 1982) (Clifford, J., dissenting)).
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before could defendants argue so persuasively that Bello was in all respects 
a complete, unvarnished liar, utterly incapable of speaking the truth.” Id.73

On appeal, the Third Circuit affirmed the aspect of the district court’s 
opinion that dealt with the Brady issue, making it unnecessary—in the 
Court’s view—to deal with the racial revenge theory.74 Noting that the State 
conceded that, the Third Circuit should have turned the reports in question 
over to the defense. Maintaining, however, that they were not “material” un-
der Brady,75 the Third Circuit quoted the district court on this issue:

Whether the conduct was deliberate or negligent, the consequences to the 
petitioners were the same: they were deprived of a vital opportunity to to-
tally discredit the key and only eyewitness to the crime. Indeed, if the trial 
court knew and was satisfied that Bello finally selected one of his many 
versions merely because he was told that it was independently confirmed 
by the polygrapher (albeit mistakenly), it might well have stricken his entire 
testimony.76

The Third Circuit further quoted approvingly from the district court’s 
opinion, concluding that, if Carter’s counsel “had the relevant information, 
they would have had the means to convince the jury that Bello selected one 
of several versions, possibly all untrue, merely because he mistakenly be-
lieved it had been confirmed by a polygraph test.”77 It added, “under any 
reasonable characterization of the 1976 trial, the critical importance of 
Bello’s testimony to the prosecution’s case clearly looms large and com-
manding. Bello’s eyewitness identification testimony was the only direct ev-
idence placing Carter and his co-defendant, John Artis, at the Lafayette Bar 
& Grill.”78 The state’s petition for certiorari was then denied.79

73 Id. at 554. The court thus concluded that, “considering the totality of the circumstances . . . had the 

evidence withheld by the state involving [the polygrapher’s] oral report been disclosed to the defense, 

there is a reasonable probability that the result of the trial would have been different.” Carter, 621 F. Supp. 

at 558 (citing United States v. Bagley, 473 U.S. 667, 682–83 (1985)).

The court also declined to consider petitioners’ other claims: “While the court has reviewed all the claims 

in the petitions, the two grounds cited above are, in the opinion of the court, the petitioners’ most powerful 

arguments for the granting of the writ and are clearly supported by the record. Accordingly, the court finds 

it unnecessary to reach the merits of the remaining claims.” Id.
74 Carter, 826 F.2d at 1303.
75 Id. at 1305.
76 Id. at 1307 (quoting Carter, 621 F. Supp. at 553).
77 Carter, 826 F.2d at 1308 (quoting Carter, 621 F. Supp. at 553).
78 Id. at 1309. It concluded:

We therefore conclude that Bello’s testimony was critical to the prosecution’s case. His cred-

ibility was a crucial issue for the jury. From this, it must necessarily follow that there is a 
“reasonable probability” that the “result of the [trial] would have been different” had the pros-

ecution properly disclosed to Carter Harrelson’s oral reports, see Bagley, 473 U.S. at 682, 105 
S. Ct. at 3384, because Bello’s believability was all important. Accordingly, we hold that the 
district court did not err in concluding that the reports were “material” under Brady.

Id.
79 See generally Rafferty v. Carter, 484 U.S. 1011 (1988).
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IV. THE EXAM

So here are the issues that a student’s A+ exam essay would have in-
cluded.80 In each instance, I will briefly discuss the prevailing law, then 
Dylan’s characterization of what happened in Carter’s case, and then what 
really happened. I am discussing them in the order in which they appeared in 
the song, as I expect that is what 99% of students would have done.

• Actual innocence:

The law: The best answer to this depends on the year this exam was 
given. Procedurally, had Carter’s case been tried after 1996, when the Anti-
terrorism and Effective Death Penalty Act (AEDPA) was enacted,81 it is 
likely that Carter would not have been freed on the grounds found by the 
federal courts.82 However, more recently—coincidentally, the last year I 
taught criminal procedure—the Supreme Court ruled that a plea of actual in-
nocence can overcome the habeas statute of limitations in AEDPA.83

Dylan’s characterization: As noted, and as is crucial to the heart and 
soul of the song, Dylan was clear: “The man the authorities came to blame/
For somethin’ that he never done.”84

What really happened: The focus on innocence in the federal proceed-
ings in Carter’s case dealt solely with the question of whether the state’s fail-
ure to disclose to the defendant the results of a lie detector test administered 
to an important prosecution witness, a failure determined to be material to 
“the defendant’s guilt or innocence,”85 and thus a due process violation.86

Nothing in either reported federal opinion deals with the question of actual 
innocence.87

After prosecution efforts ended at that time, Myron Beldock—Carter’s lead attorney—was quoted as say-

ing, “The real story . . . is the fact that good triumphs over evil, and how hard it is to get there.” Robert D. 

McFadden, Myron Beldock, Civil Rights Lawyer Who Fought for Lost Causes, Dies at 86, N.Y. TIMES

(Feb. 1, 2016), https://www.nytimes.com/2016/02/02/nyregion/myron-beldock-civil-rights-lawyer-who-

fought-for-lost-causes-dies-at-86.html.
80 Of course, students might have found issues that I didn’t see when I wrote the exam. When that hap-

pened (as it did more than rarely), they always got extra credit.
81 See Antiterrorism and Effective Death Penalty Act, 28 U.S.C. § 2254 (1996). 
82 See Judith L. Ritter, After the Hurricane: The Legacy of the Rubin Carter Case, 12 HASTINGS RACE 

& POVERTY L. J. 1, 10 –15 (2015) (under pre-AEDPA habeas law, petitioner’s constitutional challenges 

to his state court conviction received federal de novo review, which would not have been possible under 

the current scheme); Molly Clayton, Forgiving the Unforgivable: Reinvigorating the Use of Executive
Clemency in Capital Cases, 54 B.C. L. REV. 751, 771 (2013) (“If the [AEDPA] had been in place in 

1985, . . . Rubin ‘Hurricane’ Carter . . . would still be in prison serving three consecutive life sentences 

for a triple homicide that he did not commit.”).
83 McGuiggen v. Perkins, 569 U.S. 383 (2013).
84 Hurricane lyrics.
85 Carter, 826 F.2d at 1301.
86 Carter, 621 F. Supp. at 547–54, aff’d, Carter, 826 F.2d at 1301.
87 See Watkins v. Miller, 92 F. Supp. 2d 824, 852 (S.D. Ind. 2000), for a discussion of this aspect of the 

Carter litigation in this case, also finding a Brady violation.
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• Admitting to a lesser offense to avoid prosecution for a more sub-
stantial one:

The law: The trial strategy of admitting to a lesser offense to avoid con-
viction on a greater charged offense is well known to all criminal lawyers,88

a strategy that has been noted by the US Supreme Court.89

Dylan’s characterization Here, Bello’s alleged statement—”I was only 
robbin’ the register, I hope you understand”—falls squarely within this 
caselaw.90

What really happened: One of the major points of contention in the 
case was Bello’s location.91 And, of course, the dispositive issue at the Third 
Circuit was whether the state’s failure to inform the defense about the poly-
graph’s report on Bello’s veracity (or lack of it) was a sufficient Brady vio-
lation to require affirmance of the grant of habeas corpus. There is little ques-
tion that Bello was committing some crime at the time.92

• Terry stops:

Some authors of books about the Carter trial are equivocal. See WICE, supra note 43, at 202 (“The de-

fendants may or may not have committed the murders.”). The leading criminal justice scholar who has 

studied the case has no question: “Carter was no doubt innocent of the crime for which he was convicted.” 

Abbe Smith, “No Older’n Seventeen”: Defending in Dylan Country, 38 FORD. URB. L.J. 1471, 1491 n. 57

(2011). See also, e.g., Abbe Smith, In Praise of the Guilty Project: A Criminal Defense Lawyer’s Growing 
Anxiety about Innocence Projects, 13 U. PA. J. L. & SOC. CHANGE 315, 316 (2009–2010) (referring to 

Carter’s case as one on which “innocence [was] vindicated”); Erik G. Luna, Transparent Policing, 85

IOWA L. REV. 1107, 1118 (2000) (discussing “the wrongful conviction of Rubin ‘Hurricane’ Carter”). 

Interestingly, the judge who granted Carter’s habeas corpus petition—based in large part on prosecutorial 

misconduct, see infra part III—subsequently noted “I . . . concluded that he was probably innocent.” H. 

Lee Sarokin, Thwarting the Will of the Majority, 20 WHITTIER L. REV. 171, 173 (1998). See also,

HOWARD SOUNES, DOWN THE HIGHWAY: THE LIFE OF BOB DYLAN 288 (2001) (“the essential truth [was]

that Carter was in prison for a crime he had not committed”); Sam Shepard, Night of the Hurricane, in 

STUDIO A: THE BOB DYLAN READER 122 (Benjamin Hedin. ed., 2004) (Carter was “falsely tried and 

convicted of murder”).

As of 2011, it was estimated that there are approximately 25,000 false convictions (convictions of factually 

innocent individuals) per year. See Leon Friedman, The Problem of Convicting Innocent Persons: How 
Often Does It Occur and How Can It Be Prevented?, 56 N.Y.L. SCH. L. REV. 1053, 1056 (2011–12).
88 See, e.g., State v. Basford, No. 03CA0043-M, 2003 WL 22399713, at ¶11 (Ohio Ct. App. Oct 22, 

2003). See also, e.g., State v. Wiplinger, 343 N.W.2d 858, 861 (Minn. Sup. Ct. 1984) (it may “make sense” 

for a defense attorney to admit defendant’s guilt on the less serious of two charges in order to obtain an 

acquittal on the more serious charge).
89 See North Carolina v. Alford, 400 U.S. 25, 37 (1970) (recognizing that an individual may consent to 

sentencing for a lesser crime even if he is unwilling to admit participating in the acts constituting the 

crime, so as to avoid a more serious sentence if found guilty of a crime of greater severity).
90 Carter, 621 F. Supp. at 535. (According to the habeas decision, “Alfred Bello and Arthur Bradley were 

in the process of breaking into a nearby factory. Bello, who was standing lookout, was either in or outside 

of the bar (a main point of contention).”). 
91 Id. at 547 (Later, Bello said in an affidavit that he was “in the bar” at the time of the shootings. (em-

phasis in original)). The Third Circuit noted this contention: “Bello, who was standing lookout, was either 

in or outside the bar, and his location at that time is a main point of contention.” Carter, 826 F.2d at 1301. 

See Carter, 621 F. Supp. at 555 (“Bello’s identification must be taken in context with the subsequent 

changes in his story.”).
92 See WICE, supra note 43, at 47 (prosecutor admitted that Bello “rifled” the cash register drawer in the 

bar).
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The law: All agree that the law that has developed around the Terry case
is complex,93 unclear,94 confusing, and inconsistent.95 The Supreme Court 
has tinkered with the doctrine multiple times, up to the present day,96 the most 
significant recent development coming in the case of Navarette v. California,
that “although a mere ‘hunch’ does not create reasonable suspicion, the level 
of suspicion the standard requires is ‘considerably less than proof of wrong-
doing by a preponderance of the evidence,’ and ‘obviously less’ than is nec-
essary for probable cause.”97

Most of the important discussion about Terry in recent years has centered 
on the issue of racial disparities in Terry stops. Professor L. Song Richardson 
is clear: “[T]he Terry doctrine facilitates the influence of implicit racial bias 
and racial anxiety on behaviors and judgments, leading to unjustified racial 
disparities in police stop and frisk practices.”98 Importantly, she concludes 
that “it is highly unlikely if not impossible for stops and frisks to be con-
ducted in a manner that does not result in unjustified racial disparities,” a 
practice that “decreases police-public trust and understanding, as well as 
community views of police legitimacy,” and reinforces “Black individuals’ 
perceptions that the police are racist and police concerns that they will be 
negatively stereotyped.”99 Consider the conclusion by Professor Michael 
White and his colleagues: “Terry illustrates how the very foundation of the 
reasonable suspicion standard in American constitutional law masks racially 
disparate stop-and-frisk practices with the cloak of raceneutrality [sic].”100

Dylan’s characterization: Dylan focuses on the multiple times Carter 
had been stopped by the police prior to the night in question, stops clearly 

93 Katherine A. Macfarlane, The Danger of Nonrandom Case Assignment: How the Southern District of 
New York’s “Related Cases” Rule Shaped Stop-and-Frisk Rulings, 19 MICH. J. RACE & L. 199, 204 

(2014).
94 Daniel R. Dinger, Is There a Seat for Miranda at Terry’s Table?: An Analysis of the Federal Circuit 
Court Split Over the Need for Miranda Warnings During Coercive Terry Detentions, 36 WM. MITCHELL 

L. REV. 1467, 1511 (2010).
95 David A. Moran, Traffic Stops, Littering Tickets, and Police Warnings: The Case for a Fourth Amend-
ment Non–Custodial Arrest Doctrine, 37 AM. CRIM. L. REV. 1143, 1145 (2000).
96 See generally, e.g., Kansas v. Glover, 140 S. Ct. 1183 (2020) (when a police deputy had reasonable 

suspicion to stop vehicle registered to defendant based on commonsense inference that defendant, whose 

license had been revoked, was likely the driver, the officer pulled him over to the side of the road).
97 Navarette, 572 U.S. 393 at 397 (2014).
98 L. Song Richardson, Implicit Racial Bias and Racial Anxiety: Implications for Stops and Frisks, 15 

OHIO ST. J. CRIM. L. 73, 74 (2017).
99 Id. at 88. On how the rationale of Terry has expanded in the half-century since the case was decided, 

see Jeffrey Fagan, Anthony A. Braga, Rod K. Brunson & April Pattavina, Stops and Stares: Street Stops, 
Surveillance, and Race in the New Policing, 43 FORDHAM URB. L.J. 539, 553 (2016) (“We show continu-

ity in racial disparities in police contacts from the general Terry regime of street stops to the expanded 

surveillance activities, indicative of the broader expansion of Terry doctrine over the past half century.”).
100 Michael D. White, Henry F. Fradella, Weston J. Morrow & Doug Mellom, Federal Civil Litigation 
as an Instrument of Police Reform: A Natural Experiment Exploring the Effects of the Floyd Ruling on 
Stop-and-Frisk Activities in New York City, 14 OHIO ST. J. CRIM. L. 9, 25 (2016). See Matthew B. Ross, 

Jesse J. Kalinowski & Kenneth Barone, Testing for Disparities in Traffic Stops: Best Practices from the 
Connecticut Model, 19 CRIMINOLOGY & PUB. POL’Y 1289 (2020), for a potentially fairer solution.



2021] Pistol Shots Ring Out 269

motivated by racism.101 The valid and reliable post-Terry research102 can 
leave no question that, in this specific context, the issues of racial bias that 
plagued us in the 1970s continue to plague us today.103

What really happened: The opinion of the district court underscored—
time and time again—that the prosecution was premised on “racial re-
venge.”104 Although there is no reference to earlier police stops of Carter in 
either opinion (or in any of the five state court opinions), his oppositional 
relationship with the police was well known,105 and is reflected in similar 
oppositional encounters between police and inner-city residents of Paterson
and similar communities in New Jersey.106

• Accuracy of identifications:

The law: There is no question that judges and lawyers have a 
limited ability to help a jury discriminate between accurate and inaccurate 
eyewitness identifications,107 and the error rate is enhanced in cross-racial 

101 Hurricane lyrics:

Just like the time before and the time before that

In Paterson that’s just the way things go

If you’re black you might as well not show up on the street

‘Less you wanna draw the heat.
102 See, e.g., supra notes 92–99.
103 See, e.g., Sharad Goel, Maya Perelman, Ravi Shroff & David Alan Sklansky, Combatting Police 
Discrimination in the Age of Big Data, 20 NEW CRIM. L. REV. 181, 184 (2017); see generally Randall S. 

Susskind, Race, Reasonable Articulable Suspicion, and Seizure, 31 AM. CRIM. L. REV. 327 (1994); Ronald 

Weitzer & Steven A. Tuch, Perceptions of Racial Profiling: Race, Class, and Personal Experience, 40 

CRIMINOLOGY 435 (2002). For the most recent research see Jeffrey Fagan & Amanda Geller, Profiling 
and Consent: Stops, Searches, and Seizures after Soto, 27 VA. J. SOC. POL’Y & L. 16 (2020).
104 Carter, 621 F. Supp. at 546.
105 See HIRSCH, supra note 33, at 24 (as an adolescent and young adult, Carter’s “fraceses with the police 

were common”); see also WICE, supra note 43, at 24 (he was apparently “roughed up” by the police for 

the first time at age eleven).
106 See Rebekah Spaulding, In the Wake of Rubin “Hurricane” Carter: The Plight of John Artis, 2 N.J.

STUD.: AN INTERDISC. J. 61, 61 (2016) (“By examining the details surrounding Carter and Artis’s wrong-

ful imprisonment, it is clear to see the institutional racism and systematic criminalization of African Amer-

icans”); see also Peter L. Davis, Rodney King and the Decriminalization of Police Brutality in America:
Direct and Judicial Access to the Grand Jury as Remedies for Victims of Police Brutality When the Pros-
ecutor Declines to Prosecute, 53 MD. L. REV. 271, 275 (1994) (quoting Hubert Williams, formerly Chief 

of Police of Newark, New Jersey, and subsequently President of the Police Foundation, “Police use of 

excessive force is a significant problem in this country, particularly in our inner cities”); see Joel Miller, 

Philip Gounev, Andras L. Pap, Dani Wagman, Anna Balogi & Tihomir Bezlov, Racism and Police Stops
Adapting US and British Debates to Continental Europe, 5 EUR. J. CRIMINOL.161, 163 (2008), on Terry
stops (citing the research reported in John Lamberth, Driving While Black: A Statistician Proves That 
Prejudice Still Rules the Road, WASH. POST (Aug. 16, 1998), https://www.washingtonpost.com/archive

/opinions/1998/08/16/driving-while-black/23ecdf90-7317-44b5-ac43-4c9d7b874e3d/) (“In 1993 . . . Afri-

can Americans made up 13.5 percent of the turnpike’s population and 15 percent of the speeders, yet they 

made up 35 percent of those stopped”)). My special thanks to my friend Glenn Moss for suggesting I add 

this footnote.
107 Kristy A. Martire & Richard I. Kemp, The Impact of Eyewitness Expert Evidence and Judicial In-
struction on Juror Ability to Evaluate Eyewitness Testimony, 33 LAW & HUM. BEHAV. 225, 225 (2009).
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identifications.108 And we know that “analyses of wrongful convictions con-
tinue to identify inaccurate eyewitness identification as a leading cause of the 
conviction of the innocent.”109

Ironically, the New Jersey Supreme Court has become a national leader 
in the reform of eyewitness identification testimony admissibility; in State v. 
Henderson,110 addressing estimator variables, such as visibility, age of the 
viewer, lighting, and system variables, such as lineup procedures and police 
interaction,111 the Court remanded the case to determine whether the test pre-
viously used in that state on questions of admissibility of eyewitness-identi-
fication evidence remained valid.112

Dylan’s characterization: This is a core issue in any investigation into 
whether Carter was factually innocent of the murders in question, and, per 
Dylan’s lyrics, the witness, Bradley, had said “I’m really not sure.”

What really happened: Bradley eventually did identify Carter, but sub-
sequently recanted that testimony.113 Per Dylan’s line, quoting the police, 
“Now you [Bradley] don’t wanta have to go back to jail, be a nice fellow,” 
Bradley subsequently admitted he lied “to save [himself] [from a lengthy 
prison sentence].”114

• One-person “show up” identifications:

The law: A “show-up” is the presentation of a single suspect to an eye-
witness for possible identification,115 and courts regularly find that such 
presentations are “suggestive.”116 Notwithstanding this, the Supreme Court 
rejected a per se rule (requiring total exclusion) in favor of a “totality of the 
circumstances” approach aimed at balancing three factors: preventing unre-
liable eyewitness testimony from getting to a jury, deterring the police from 

108 See generally, John P. Rutledge, They All Look Alike: The Inaccuracy of Cross–Racial Identifications,

28 AM. J. CRIM. L. 207 (2001); see also WICE, supra note 43, at 115 (the male witness (Marins) told police 

that he “had trouble distinguishing black people because ‘all niggers look alike,’” a statement the prose-

cutor chose “to bury”).
109 Lawrence Rosenthal, Eyewitness Identification and the Problematics of Blackstonian Reform of the 
Criminal Law, 110 J. CRIM. L. & CRIMINOLOGY 181, 183 (2020). 
110 State v. Henderson, 27 A.3d 872 (N.J. 2011).
111 Id. at 895.
112 Id. at 918–19; See Valena Elizabeth Beety, What the Brain Saw: The Case of Trayvon Martin and the 
Need for Eyewitness Identification Reform, 90 DENV. U. L. REV. 331, 345–46 (2012), on Henderson in 

this context. New Jersey has since adopted specific jury instructions for such circumstances. See State v. 

Balloutine, No. A-4894-17T4, 2020 WL 5888140, *3 (N.J. App. Div. October 5, 2020) (“special model 

jury instructions were adopted in 2012 to guide jurors on these critical concepts for both out-of-court and 

in-court identifications”).
113 Carter, 826 F.2d at 1302.
114 WICE, supra note 43, at 80.
115 State v. Walters, 891 A.2d 1003 (Conn. App. 2006).
116 See People v. Sammons, 949 N.W.2d 36 (Mich. 2020); see also Bratcher v. McCray, 419 F. Supp. 2d 

352 (W.D. N.Y. 2006) (pre-trial, out-of-court show-up identification procedure was unduly suggestive 

where it was conducted 25 minutes after the robbery in relatively close geographic proximity to the crime, 

where all of the witnesses viewed defendant simultaneously).
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conducting unnecessarily suggestive procedures, and the effect on the admin-
istration of justice.117

Dylan’s characterization:
The witness in the show-up (at the hospital) says to the police, “Wha’d 

you bring him in here for? He ain’t the guy!”118

What happened: “The police took Carter and Artis to the station and 
then to the hospital where the two survivors failed to identify them.”119 The 
male survivor, William Marins, had been shot in the temple and the bullet 
exited near his eye which was an “open, serrated cut.”120

• Suggestive questioning by the police appealing to racial prejudice:

The law: Ironically, we know that, because potential exists for private 
parties to inject suspect descriptions with their racial biases, incentives must 
exist to fortify the police’s responsibility to screen information gathered from 
witnesses.121 Courts have invalidated police actions based on suspect descrip-
tions relying on race because they have found the descriptions to be insuffi-
cient to yield valid and reliable identifications.122 At the time of the crime in 
question, no more than two percent of law enforcement had received formal 
training on how to interact with civilians.123

Dylan’s characterization:
Per Dylan’s lyrics, the investigating police officer specifically appealed 

to what he hoped was the witness’s racialism.124

117 Manson v. Brathwaite, 432 U.S. 98, 112–13 (1977).
118 Hurricane lyrics.
119 Carter, 826 F.2d at 1301. The physical descriptions given at the hospital by witnesses of the assailants 

differed wildly from what Carter and John Artis, his co-defendant, looked like. See also Carter, 621 F. 

Supp. at 555–56 (The men were described as being “‘about six feet, slim build, light complexion and a 

pencil line mustache.’ Petitioner Carter, at the time, was described at five foot seven inches, 160 pounds, 

very dark complexion, well-built, with a prominent goatee.”).
120 HIRSCH, supra note 33, at 34. This is probably quasi-poetic license for “one dyin’ eye.” At least one 

music critic states that the witness was “blinded in one eye.” IAN BELL, TIME OUT OF MIND: THE LIVES 

OF BOB DYLAN 75 (2013).
121 Priyamvada Sinha, Police Use of Race in Suspect Descriptions: Constitutional Considerations, 31 

N.Y.U. REV. L. & SOC. CHANGE 131, 174 (2006); see also, Fredrik H. Leinfelt, Descriptive Eyewitness 
Testimony: The Influence of Emotionality, Racial Identification, Question Style, and Selective Perception,

29 CRIM. JUST. REV. 317 (2004) (on racial identification in police questioning).
122 Sinha, supra note 121, at 135 (discussing, inter alia, Washington v. Lambert, 98 F.3d 1181, 1183–84 

(9th Cir. 1996); Brown v. United States, 590 A.2d 1008 (D.C. 1991); and People v. Robinson, 507 

N.Y.S.2d 268 (App. Div. 1986)).
123 R. Edward Geiselman & Ronald P. Fisher, Ten Years of Cognitive Interviewing, in INTERSECTIONS 

IN BASIC AND APPLIED MEMORY RES. 291, 291 (David G. Payne & Frederick G. Conrad eds., 1997).
124 “And the cops are puttin’ the screws to [Bradley], lookin’ for somebody to blame. . . / You think 

you’d like to play ball with the law?. . . /Think it might-a been that fighter that you saw runnin’ that 

night?. . . /Don’t forget that you are white.” Hurricane lyrics.

Consider also, in the context of racial bias, that at one point, the male witness (Marins) told police that he 

had difficulty distinguishing black people. WICE, supra note 43, at 115.

See Sinha, supra note 121, at 151, on how a “police department’s response may be linked to public or 

political pressures, which in turn could be influenced by race.” The language in Dylan’s lyrics—”don’t 

forget that you are white” (the police officer speaking to Arthur Dexter Bradley)—is the polar opposite of 
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What really happened:
There can be no question that Bello and Bradley knew that if they “played 

ball with the law,” they would likely receive reduced prison sentences (or 
none at all).125

• Implications of police focusing on one suspect and then shaping 
all evidence to conform with this a priori idea:

The law: Ironically, one of the lead cases on, the “tunnel vision” phe-
nomenon126—”when both police and prosecutors focus only on one suspect 
or defendant while ‘building a case’ for prosecution”127—comes from Pas-
saic County in New Jersey, where Carter was initially prosecuted. In State v. 
Kelley,128 the appellate court affirmed a trial court decision that granted de-
fendants a new trial based on the revelation of relevant DNA evidence. There, 
a former police detective who had been qualified as an expert in interrogation 
techniques, testified that “‘tunnel vision,’ i.e., being so convinced of a sus-
pect’s guilt that contrary information was disregarded, could play a ‘very 
powerful’ role,” and that “officers who are so focused on what they think is 
important can have a selective memory as to what a suspect actually said.”129

This is abetted by what is known as “belief perseverance”—, “the tendency 
to adhere to theories even when new information wholly discredits the 

what black parents have told their children for decades. See generally Andrea L. Dottolo & Abigail Stew-

art, “Don’t Ever Forget Now, You’re a Black Man in America”: Intersections of Race, Class and Gender 
in Encounters with the Police, 59 SEX ROLES 350 (2008).
125 See Carter, 354 A. 2d at 633:

As to Bradley, it was disclosed for the first time at the new trial hearing that, prior to his having 

given the police a written statement identifying Carter, Lt. DeSimone [the lead prosecutorial 
detective] had not only promised Bradley protection but also represented that he would inform 

every prosecutor’s office in the State where there were pending charges against Bradley of his 
having testified as a State’s witness in a triple homicide case. The purpose of this, DeSimone 

said, was to have the information included in the presentence report for consideration by the 
sentencing judge. DeSimone also revealed that the assistant prosecutor who tried the case was 
aware of these promises

Ominously, DeSimone was viewed by his bosses in the prosecutor’s office as “their own Javert.” HIRSCH,

supra note 33, at 35. Javert, of course, was the policeman who was a central character in Les Miserables.
126 Keith A. Findley & Michael S. Scott, The Multiple Dimensions of Tunnel Vision in Criminal Cases,
2006 WIS. L. REV. 291, 307–08 (2006).
127 Sarah Anne Mourer, Believe It or Not: Mitigating the Negative Effects Personal Belief and Bias Have 
on the Criminal Justice System, 43 HOFSTRA L. REV. 1087, 1111 (2015) (Exculpatory evidence may be 

ignored, and other possible culprits may not be investigated or considered. This is true even when the 

prosecution is directly presented with other plausible suspects or with exculpatory evidence.).
128 State v. Kelley, No. A-1266-17T3, 2018 WL 1247248 (N.J. App. Div. Mar. 12, 2018).
129 Id. at *14. See also State v. Robinson, No. M2019-00451-CCA-R3-CD, 2020 WL 4718125, *14 

(Tenn. Ct. Crim. App. Jan. 15, 2020) (reversing a conviction and remanding for a new trial. There, defense 

counsel argued “it was fundamentally unfair to deny the Defendant the opportunity to present proof of the 

State’s ‘single narrow-minded tunnel vision’ of the Defendant’s guilt regardless of how the evidence had 

changed over time, [and that] ‘[O]ur argument might be that no facts would have made a difference, that 

they were always determined to prosecute [the Defendant] for . . . first degree murder, and they’re going 

to shift their theory no matter what to try to prosecute him for that—that offense.”).
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theory’s evidentiary basis.130 “Belief perseverance,” is one of the heuris-
tics131 that “distort our abilities to consider information rationally” and 
“contaminate [legal] practice.”132 As noted in this context by Professors 
Findley and Scott, lead actors in the criminal justice system will “focus on 
a suspect, select and filter the evidence that will ‘build a case’ for convic-
tion, while ignoring or suppressing evidence that points away from 
guilt.”133

Dylan’s characterization: Dylan’s lyrics—“We want to put his ass in 
stir/
We want to pin this triple murder on him”—clearly reflect this “tunnel vi-
sion.”

What really happened: This was precisely what was going on in the 
Passaic County prosecutor’s office at this time.134 It is no surprise that “ad-
vocates shape and reshape evidence to fit their strategies and theories of the 
case.”135 The decision of the Passaic County prosecutor to focus solely on 
Carter and Artis fits perfectly into this schema.

• Conditions of pre-trial confinement:

The law: Although it is clear that “pretrial detention may serve legitimate 
regulatory purposes,”136 the question to be resolved is whether the conditions 
of confinement in the jail are always compatible with those purposes.137 And 
the Court has clarified that “pretrial detainees (unlike convicted prisoners) 

130 Alafair S. Burke, Improving Prosecutorial Decision Making: Some Lessons of Cognitive Science, 47

WM. & MARY L. REV. 1587, 1599 (2006). This goes beyond lay witness testimony, and also pervades 

expert testimony. See Mandy Locke & Joseph Neff, Part 3: Witness for the Prosecution: Lab loyal to law 
enforcement, NEWS & OBSERVER (Aug. 11, 2010), http://www.newsobserver.com/news/special-reports

/agents-secrets/article17704160 .html (describing the North Carolina Bureau of Investigation as “often 

forc[ing] analysts to become advocates, in lock step with police and prosecutors, shaping evidence needed 

to deliver a conviction”). See Mills v. Barnard, 869 F.3d 473, 482 (6th Cir. 2017) (citing the Locke & Neff 

article with approval). 
131 See Michael L. Perlin, Fatal Assumption: A Critical Evaluation of the Role of Counsel in Mental 
Disability Cases, 16 LAW & HUM. BEHAV. 39, 57 n.115 (1992) (heuristics are “simplifying cognitive 

devices that frequently lead to distorted and systematically erroneous decisions through ignoring or mis-

using rationally useful information”).
132 Michael L. Perlin & Heather Ellis Cucolo, “Tolling for the Aching Ones Whose Wounds Cannot Be 
Nursed”: The Marginalization of Racial Minorities and Women in Institutional Mental Disability Law,

20 J. GENDER, RACE & JUST. 431, 433 (2017) (quoting, in part, Michael L. Perlin, “Wisdom Is Thrown 
into Jail”: Using Therapeutic Jurisprudence to Remediate the Criminalization of Persons with Mental 
Illness, 17 MICH. ST. U.J. MED. & L. 343, 365 n.127 (2013)).
133 Findley & Scott, supra note 126, at 292 (citing Dianne L. Martin, Lessons About Justice from the 
“Laboratory” of Wrongful Convictions: Tunnel Vision, the Construction of Guilt and Informer Evidence,

70 UMKC L. REV. 847, 848 (2002)). “Tunnel vision is a . . .‘compendium of common heuristics and log-

ical fallacies[.]’” Id.
134 See generally, HIRSCH, supra note 33; WICE, supra note 43.
135 William S. Laufer, The Rhetoric of Innocence, 70 WASH. & LEE L. REV. 329, 376 (1995).
136 Schall v. Martin, 467 U.S. 253, 268 (1984).
137 Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168–69 (1963).
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cannot be punished at all,”138 though the reality is that pretrial detainees com-
monly face harsher conditions of confinement than convicted individuals.139

Dylan’s characterization: Dylan stressed, “But then they took him to 
the jailhouse/Where they try to turn a man into a mouse.”140 He does not 
elaborate on this, but there can be little question that he was referring to con-
ditions commonplace in New Jersey jails at this time.141

What really happened: Reported litigation in New Jersey on “deplora-
ble” jail conditions dates back to at least 1961,142 and such litigation involved 
the Passaic County Jail as recently as 2011.143

• Judicial bias:

The law: The United States Supreme Court has recognized “a litigant’s 
due process right to a fair trial before an unbiased judge.”144 This lack of 
bias—a “cardinal principle of justice”—is an “indispensable feature of de-
mocracy.”145 This has been an essential principle in the criminal justice sys-
tem for nearly a century,146 and convictions have been reversed where there 
is such an appearance of bias.147 Strikingly, such claims of bias are not sub-
ject to review under the “harmless error” doctrine.148

138 Kingsley v. Hendrickson, 576 U.S. 389, 400 (2015).
139 See, e.g., Margo Schlanger, Inmate Litigation, 116 HARV. L. REV. 1555, 1684–88 (2003).
140 Hurricane lyrics.
141 The “man into a mouse” line is also cited in a law review article by another professor who spoke at 

the symposium where I first presented Perlin, Tangled, supra note 1. See Laurie Serafino, Life Cycles of 
American Legal History Through Bob Dylan’s Eyes, 38 FORDHAM URB. L.J. 1431, 1431–32 (2011), for a 

discussion on this line as an example of Dylan’s perspective on how “America passes through cycles of 

change that correlate to patterns of discrimination and revolution.”
142 See In re Presentment by Camden County Grand Jury, 169 A.2d 465, 474–75 (N.J. 1961).
143 See State v. Traylor, No. 08-07-1035, 2011 WL 6089343, *1 (N.J. App. Div. Dec. 8, 2011). In one 

case, United States v. Sutton, No. 07-426, 2007 WL 3170128 (D.N.J. Oct. 25, 2007), a district court 

granted a variance below the federal sentencing guideline range based on conditions in the Passaic County 

Jail.
144 Citizens United v. Fed’l Election Comm., 130 U.S. 876, 910 (2010).
145 Elizabeth B. Wydra, The Fourteenth Amendment’s Due Process Clause and Caperton: Placing the 
Federalism Debate in Historical Context, 60 SYRACUSE L. REV. 239, 241 (2010).
146 See, e.g., Tumey v. Ohio, 273 U.S. 510, 532 (1927).
147 See, e.g., People v. Mentzer, No. 17CA2237, 2020 WL 3088837, ¶ 14 (Colo. Ct. App. June 11, 2020) 

(“Given the appearance of bias resulting from the judge’s supervisory role over the attorney who filed the 

charges against Mentzer at the time the charges were filed, we must reverse the judgment and remand for 

a new trial.”). 
148 See, e.g., Franklin v. McCaughtry, 398 F.3d 955, 956 (7th Cir. 2005) (judicial bias is a due process 

violation not subject to harmless error analysis); United States v. Edward J., 224 F. 3d 1216, 1223 (10th 

Cir. 2000) (judicial bias part of “limited class of fundamental constitutional errors” not subject to harmless 

error analysis.).
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Dylan’s characterization: In his characterization of the trial judge—
”The judge made Rubin’s witnesses drunkards from the slums”149— Dylan 
depicts a biased judge.150

What really happened: In Carter’s habeas petition, he sought relief on 
the grounds that “the petition[er]’s due process rights were violated by the 
trial judge’s bias.”151 But this issue was not discussed in the Court’s opin-
ion,152 although the issue of potential juror bias was discussed directly in the 
trial court’s conclusions:

It would be naive not to recognize that some prejudice, bias and fear lurks 
in all of us. But to permit a conviction to be urged based upon such factors 
or to permit a conviction to stand having utilized such factors diminishes 
our fundamental constitutional rights.153

• Racial composition of juries:

It is now (and has been since 1986) axiomatic that it is a prima facie 
violation of the Equal Protection Clause for the state to remove jurors who
are of the defendant’s race.154 Dylan’s reference to the “-all-white jury” was 
partially poetic license: in Carter’s first trial, there was one juror of color (a 
West Indian) selected, but he did not deliberate; in his second, there were two 
African-Americans.155

On the other hand, there have been successful Batson challenges in cases 
involving juries with an African-American defendant and just one African-
American juror.156 Nonetheless, there remain significant differences between 

149 Hurricane lyrics.
150 Case law tells us that the privilege of trial judge to comment on the credibility of witnesses has its 

inherent limitations, and that that discretion is not arbitrary and uncontrolled. See, e.g., United States v. 

Carlos, 478 F.2d 377 (9th Cir. 1973).
151 Carter, 621 F. Supp. at 537. The trial judge was described by one author as “short-tempered,” WICE,

supra note 43, at 45, and by another as frequently “interven[ing] when Carter’s lawyer was ‘pressing 

witnesses,’” HIRSCH, supra note 33, at 46. The interesting “back story” here is that Carter’s lawyer, Ray-

mond Brown, known universally as New Jersey’s greatest criminal defense lawyer at the time, and the 

judge, Samuel Larner, once represented co-defendants in an international espionage conspiracy trial. Id.
at 45.
152 Interestingly, potential prosecutorial bias was. See id. at 547 (“An appeal to racial prejudice and bias 

must be deplored in any jury trial and certainly where charges of murder are involved. For the state to 

contend that an accused has the motive to commit murder solely because of his membership in a racial 

group is an argument which should never be permitted to sway a jury or provide the basis of a convic-

tion.”).
153 Id. at 560.
154 Batson v. Kentucky, 476 U.S. 79, 96 (1986). Subsequently, the Court extended this rule to permit a 

white defendant to have standing to object to the removal of black venirepersons from his jury. Holland 

v. Illinois, 494 U.S. 474 (1990).
155 HIRSCH, supra note 33, at 46, 143. As is customary in New Jersey trials, 14 jurors are selected and 

then, at the time that deliberations begin, two are excluded by lot. In the first case, the one non-white juror 

was one of the two excluded. WICE, supra note 43, at 46.
156 See, e.g., State v. Myers, 761 So. 2d 498, 499 (La. 2000) (reversing on the ground that the trial court 

erred in failing to address the defendant’s Batson challenges to the State’s peremptory striking of six of 

seven African-American venirepersons).
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all-white juries and juries with at least a single minority member,157 as the 
research shows that “[e]mpirical evidence suggests that [single-race juries]do 
a worse job than racially diverse juries.”158 Although a person of color had 
been selected as one of the 14 jurors in Carter’s first trial, that juror was not 
among those who eventually deliberated.159

• Prosecutorial use of known-to-be-false testimony:

The law: It is clear—and had been clear for years at the time of Carter’s 
trial –—that if the state knows that offered testimony is false and does not 
correct such false testimony, that is reversible error.160 As one of the leading 
scholars in this area of the law has noted, “The corrupting impact of false 
testimony on the justice system is profound and corrosive.”161 This point has 
been repeated many times by New Jersey courts,162 dating back to the time 
before Carter’s trial.163 Importantly, evidence is material for Brady purposes 
“if there is a reasonable probability that, had the evidence been disclosed, the 
would have been different.”164

Dylan’s characterization: Dylan here is crystal clear: “The crime was 
murder one, guess who testified?/ Bello and Bradley and they both baldly 
lied.”165

What really happened: As discussed extensively above,166 the district 
court, and then the Third Circuit, premised their decisions (granting the writ 
of habeas corpus and then affirming that grant) on Brady violations by failing 
to disclose the results of a lie detector test given to Bello, the State’s only 

157 See, e.g., Caren Myers Morrison, Negotiating Peremptory Challenges, 104 J. CRIM. L. &

CRIMINOLOGY 1, 40–41 (2014) (citing Samuel R. Sommers, On Racial Diversity and Group Decision 
Making: Identifying Multiple Effects of Racial Composition on Jury Deliberations, 90 J. PERSONALITY &

SOC. PSYCHOL. 597, 608 (2006); Albert W. Alschuler, Racial Quotas and the Jury, 44 DUKE L.J. 704 

(1995) (“All-white juries are not problematic just because they are symbolically disturbing. . . In a study 

comparing racially mixed mock juries and all-white mock juries, researchers found that racially mixed 

juries tended to deliberate longer and discuss more information, made fewer factual errors, and were less 

resistant to discussions of race than all-white juries.”).
158 Id. at 40.
159 It has never been suggested that this was the result of manipulation or other illegal processes.
160 Napue v. Illinois, 360 U.S. 264, 271–72 (1959); Brady v. Maryland, 373 U.S. 83, 90–91 (1963). See
generally, Anne Bowen Poulin, Convictions Based on Lies: Defining Due Process Protection, 116 PENN 

ST. L. REV. 331 (2012).
161 Id. at 333.
162 See, e.g., State v. Engel, 592 A.2d 572, 598 (N.J. App. Div. 1991) (“where the prosecution knowingly 

uses perjured testimony, the Court has held that the conviction will be set aside if there is a ‘reasonable 

likelihood that the false testimony could have affected the judgment of the jury.’” (citing United States v. 

Agurs, 427 U.S. 97, 103 (1976)).
163 See, e.g., State v. Cahill, 311 A.2d 760, 763 (N.J. Super. Ct., Law Div. 1973) (“use of perjured testi-

mony by the State, whether willful or merely negligent, deprives the defendant of a fair trial.”).
164 State v. Marshall, 690 A.2d 1, 33 (N.J. 1997) (quoting, in part, United States v. Bagley, 473 U.S. 667, 

682 (1985) (Blackmun, J., plurality opinion)).
165 Hurricane lyrics.
166 See Part III.
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“eyewitness.”167 In affirming the decision below, as previously noted, the 
Third Circuit concluded:

[T]hat Bello’s testimony was critical to the prosecution’s case. His cred-
ibility was a crucial issue for the jury. From this, it must necessarily follow 
that there is a “reasonable probability” that the “result of the [trial] would 
have been different” had the prosecution properly disclosed to Carter Harrel-
son’s [the polygrapher’s] oral reports, see Bagley, 473 U.S. at 682, 105 S.Ct. 
at 3384, because Bello’s believability was all important. Accordingly, we 
hold that the district court did not err in concluding that the reports were “ma-
terial” under Brady.168

• Prejudicial publicity:

The law: For over a half-century, it has been black-letter law that the 
failure of a judge to protect a defendant from inherently prejudicial publicity 
that “saturated” a community deprived the defendant of a fair trial consistent 
with due process.169

Dylan’s characterization: Here, Dylan clearly pointed an accusatory 
finger at the press: “The newspapers, they all went along for the ride.”170

What really happened: One of the leading books about the case makes 
clear that the local press “evince[d] a clear anti-Carter slant,” reflecting the 
history of racial tensions in Paterson.171 One story—a month before the 
trial—told of Carter’s juvenile record172 and described the defendant as a man 
“obsessed with guns and violence.”.”173 Subsequently, the same book dis-
cusses how the pervasive pretrial publicity –—there there were at least 672 
articles published in Paterson newspapers at the time of the first trial, includ-
ing four editorials “that seemed to presuppose guilt”174 –—led to the transfer 
of the retrial of the state case to nearby Hudson County.175

• Prison conditions:

The law: Conditions of confinement will constitute cruel and unusual 
punishment if they result in “unquestioned and serious deprivation of basic 
human needs.”176 Most courts employ the “totality of circumstances” test in 

167 Carter, 621 F. Supp. at 537.
168 Carter, 826 F.2d at 1309.
169 Sheppard v. Maxwell, 384 U.S. 333, 363 (1966). Subsequently, the New Jersey Supreme Court de-

scribed the “torrent of publicity that creates a carnival-like setting in which ‘the trial atmosphere is so 

corrupted by publicity that prejudice may be presumed.’” State v. Harris, 716 A. 2d 458, 469 (N.J. 1998) 

(quoting, in part, State v. Biegenwald, 524 A. 2d 130, 140 (N.J. 1987)).
170 Hurricane lyrics.
171 WICE, supra note 43, at 59.
172 Under New Jersey statute, such records are strictly confidential, and with specific exceptions set out 

in the statute, “shall be strictly safeguarded from public inspection.” See N.J. STAT. ANN. § 2A:4A–60(a).
173 WICE, supra note 43, at 59.
174 Id. at 108.
175 Id. at 108–09.
176 Rhodes v. Chapman, 452 U.S. 337, 347 (1981).
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their analysis of such issues,177 a position endorsed by federal courts in cases 
from New Jersey.178

At least one case has found that the acceptable minimum cell size de-
pends on basic standards of decency to which the state adheres to in its prison 
conditions, the duration of time an inmate must spend inside a cell, and the 
opportunities and conditions outside a cell that provide an inmate with relief 
from discomfort of in-cell confinement.179 Not insignificantly, that case 
found conditions involving a 35-foot cell to constitute cruel and unusual pun-
ishment.180

Dylan’s characterization: According to Dylan, “Rubin sits like Buddha 
in a ten-foot cell.”

What really happened: Even acknowledging the poetic license in 
Dylan’s line (his cell was actually 35 square feet, as in the Crain case) it 
should be noted that his cell was, nevertheless, inhumanely small.181 A New 
York Times story from 1989 describes cells in Trenton State Prison as being 
“the size of closet, with one window, a bed, a sink and a stopped-up toilet.”182

Importantly, the American Corrections Association standards stipulate that 
the smallest acceptable cell is one that is 80 square feet.183

In his autobiography, Carter did describe the prison as an “obsolete hole 
of depravity and death.”184 Conditions in New Jersey prisons (and jails) were 
so onerous at that time that the state had created a special Office of Inmate 
Advocacy within the Office of the Public Defender to “represent the interests 
of inmates in such disputes and litigation, as will, in the discretion of the 
Public Defender, best advance the interests of inmates as a class on an issue 
of general application to them, and may act as representative of inmates with 
any principal department or other instrumentality of State, county or local 
government.”185

*** ***

177 See, e.g., cases listed in Russell W. Gray, Wilson v. Seiter: Defining the Components of and Proposing 
a Direction for Eighth Amendment Prison Condition Law, 41 AM. U. L. REV. 1339, 1340–41 n. 9 (1992). 

For the classic criminological perspective, see MALCOLM M. FEELEY & EDWARD L. RUBIN, JUDICIAL 

POLICY MAKING AND THE MODERN STATE: HOW THE COURTS REFORMED AMERICA’S PRISONS (Cam-

bridge U. Press ed., 1999).
178 Inmates v. Di Buono, 713 F.2d 984, 999 (3d Cir. 1983).
179 Crain v. Bordenkircher, 342 S.E.2d 422, 447 (W. Va. Sup. Ct. App. 1986).
180 Id.
181 CHAITON & SWINTON, supra note 65, at 60 (quoting a TORONTO GLOBE AND MAIL (Dec. 20, 1977) 

article).
182 Anthony Depalma, About New Jersey, N.Y. TIMES (Nov. 26, 1989), https://www.nytimes.com/1989

/11/26/ nyregion/about-new-jersey.html. 
183 Standards Comm. Meeting Minutes, American Correctional Association Winter Conference (Jan. 10, 

2012), https://www.aca.org/aca_prod_imis/docs/Standards%20and%20Accreditation/sac_January

_2012.pdf.
184 WICE, supra note 43, at 68 (quoting RUBIN CARTER, THE SIXTEENTH ROUND: FROM NUMBER 1

CONTENDER TO NUMBER 45472309 (1974)).
185 NEW JERSEY DEP’T OF THE PUBLIC ADVOCATE, OFFICE OF INMATE ADVOCACY, https://

dspace.njstatelib.org/xmlui/handle/10929/ 55547/ (quoting Chap. 27, Laws of New Jersey, (1974)).
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In short, Dylan’s lyrics are fairly close to what was found in both the 
habeas petition hearing and repeated in the Third Circuit’s opinion. There is 
no definitive answer to the question of actual innocence, but, on virtually 
every other major legal issue, the lyrics are close to—in some cases, virtually 
identical to—reality.

V. THERAPEUTIC JURISPRUDENCE186

Briefly, therapeutic jurisprudence recognizes that, as a therapeutic agent, 
the law can have therapeutic or anti-therapeutic consequences,187 asking 
whether legal rules, procedures, and lawyer roles can or should be reshaped 
to enhance their therapeutic potential while not subordinating due process 
principles.188 It “look[s] at law as it actually impacts people’s lives” and sup-
ports “an ethic of care,”189 attempting “to bring about healing and wellness,” 
and valuing psychological health.190

One of its lodestars is a commitment to dignity.191 I believe that attorneys 
“must embrace the principles and tenets of therapeutic jurisprudence as a 
means of best ensuring the dignity of [persons before the court.]”192 This 

186 See Perlin, Death Planes, supra note 1, at 325. See also Michael L. Perlin, “I’ve Got My Mind Made 
Up”: How Judicial Teleology in Cases Involving Biologically Based Evidence Violates Therapeutic Ju-
risprudence, 24 CARDOZO J. EQUAL RTS. & SOC. JUST. 81, 93–95 (2018) [hereinafter Perlin, Mind Made 
Up]; Michael L. Perlin & Alison J. Lynch, “In the Wasteland of Your Mind”: Criminology, Scientific 
Discoveries and the Criminal Process, 4 VA. J. CRIM. L. 304, 357 (2016), for fuller expositions.
187 Michael L. Perlin, “His Brain Has Been Mismanaged with Great Skill”: How Will Jurors Respond 
to Neuroimaging Testimony in Insanity Defense Cases?, 42 AKRON L. REV. 885, 912 (2009).
188 Michael L. Perlin, “And My Best Friend, My Doctor, Won’t Even Say What It Is I’ve Got”: The Role 
and Significance of Counsel in Right to Refuse Treatment Cases, 42 SAN DIEGO L. REV. 735, 751 (2005); 

see also David Wexler, Therapeutic Jurisprudence: Restructuring Mental Disability Law, 10 N.Y.L. SCH.

J. HUM. RTS. 759 (1993).
189 Perlin, Mind Made Up, supra note 186, at 94 (citing Bruce J. Winick & David B. Wexler, The Use of 
Therapeutic Jurisprudence in Law School Clinical Education: Transforming the Criminal Law Clinic, 13 

CLINICAL L. REV. 605, 605–07 (2006)).
190 Perlin, Mind Made Up, supra note 186, at 94 (citing Bruce Winick, A Therapeutic Jurisprudence 
Model for Civil Commitment, in INVOLUNTARY DETENTION AND THERAPEUTIC JURISPRUDENCE:

INTERNATIONAL PERSPECTIVE ON CIVIL COMMITMENT 23, 26 (Kate Diesfeld & Ian Freckelton eds., 

2003)).
191 See Michael L. Perlin, “Striking for the Guardians and Protectors of the Mind”: The Convention on 
the Rights of Persons with Disabilities and the Future of Guardianship Law, 117 PENN ST. L. REV. 1159, 

1186 (2013); Heather Ellis Cucolo & Michael L. Perlin, Promoting Dignity and Preventing Shame and 
Humiliation by Improving the Quality and Education of Attorneys in Sexually Violent Predator (SVP) 
Civil Commitment Cases, 28 FLA. J. L. & PUB. POL’Y 291 (2017); Michael L. Perlin, “Have You Seen 
Dignity?”: The Story of the Development of Therapeutic Jurisprudence, 27 N.Z.U. L. REV. 1135 (2017) 

[hereinafter Perlin, Have You Seen Dignity], for a discussion on the relationship between dignity and ther-

apeutic jurisprudence in general.
192 Michael L. Perlin & Naomi M. Weinstein, “Said I, ‘But You Have No Choice‘”: Why a Lawyer Must 
Ethically Honor a Client’s Decision About Mental Health Treatment Even if It Is Not What S/he Would 
Have Chosen, 15 CARDOZO PUB. L. POL’Y & ETHICS J. 73, 115 (2016–17).
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focus will also diminish the likelihood that shame and humiliation will per-
meate the legal proceedings.193

It is difficult to conjure up a case in recent New Jersey legal history that 
paid less attention to these principles than the trial of Rubin Carter.194 The 
state solicited perjured testimony from its two star witnesses—Bello and 
Bradley.195 It fanned the flames of racism prior to the trial, at the trial, and 
after the trial.196 Detectives in the prosecutor’s office forged documents al-
legedly pointing to the defendants’ guilt.197 There was no dignity—of any 
sort—in Carter’s trials, not an iota of effort to increase healing and wellness, 
and no effort to establish an ethic of care. This was a lost opportunity; had 
the treatment of the defendant been radically different, some genuine healing 
might have taken place. Also, if therapeutic jurisprudence principles were 
invoked and accepted, it would have been such an opportunity to bring heal-
ing to a community as torn asunder as was Paterson;198 this opportunity was 
irrevocably lost.

Although a few of the issues faced by the courts in this case raise issues 
that have been the subject, in other contexts, of therapeutic jurisprudence 
scholarship,199 most have (somewhat surprisingly, to me) not been consid-
ered yet in this context.200 This lack of attention is perplexing and 

193 Michael L. Perlin & Alison J. Lynch, “She’s Nobody’s Child/The Law Can’t Touch Her at All”: 
Seeking to Bring Dignity to Legal Proceedings Involving Juveniles, 56 FAM. CT. REV. 79, 88–89 (2018).
194 It should also be stressed that the conditions of confinement—both pre-trial and in the prison system—

were also violative of the principles of therapeutic jurisprudence. See, e.g., Astrid Birgden & Michael L. 

Perlin, “Tolling for the Luckless, the Abandoned and Forsaked”: Therapeutic Jurisprudence and Inter-
national Human Rights Law as Applied to Prisoners and Detainees, 13 LEGAL & CRIMINOLOGICAL 

PSYCHOL. 231 (2008); Astrid Birgden & Michael L. Perlin, “Where the Home in the Valley Meets the 
Damp Dirty Prison”: A Human Rights Perspective on Therapeutic Jurisprudence and the Role of Forensic 
Psychologists in Correctional Settings, 14 AGGRESSION & VIOLENT BEHAV. 256 (2009).
195 HIRSCH, supra note 33, at 110.
196 See Carter, 621 F. Supp. at 534 (“Petitioner’s convictions were predicated upon an appeal to racism 

rather than reason”).
197 HIRSCH, supra note 33, at 235.
198 See, e.g., Mike Kelly, Revisiting the Hurricane Carter Murder Case: Son Resurrects His Detective Fa-
ther’s Memoir, NORTHJERSEY.COM (June 17, 2019), https://www.northjersey.com/story/news/columnists

/mike-kelly/2019/06/17/revisiting-hurricane-carter-murder-case-53-years-later-memoir/1411490001/ (“In

1966, Paterson—and, indeed, America—was fractured by racial discord.”).
199 See generally, supra note 193; see also, Michael D. Pepson, Therapeutic Jurisprudence in Philosoph-

ical Perspective, 2 J. L. PHIL. & CULTURE 239, 258 (2008) (on actual innocence); see generally Michael 

L. Perlin, “Merchants and Thieves, Hungry for Power”: Prosecutorial Misconduct and Passive Judicial 
Complicity in Death Penalty Trials of Defendants with Mental Disabilities, 73 WASH. & LEE L. REV 1501 

(2016) (on judicial bias); see also Colleen M. Berryessa, Judicial Stereotyping Associated with Genetic
Essentialist Biases Toward Mental Disorders and Potential Negative Effects on Sentencing, 53 LAW &

SOC’Y REV. 202 (2019) (on judicial bias).
200 Of course, therapeutic jurisprudence did not exist as a theoretical concept at the time of the Carter 

trial. David B. Wexler, Therapeutic Jurisprudence Forum: The Development of Therapeutic Jurispru-
dence: From Theory to Practice, 68 REV. JUR. U.P.R. 691, 693 (1999); see generally Michael L. Perlin, 

“Changing of the Guards”: David Wexler, Therapeutic Jurisprudence, and the Transformation of Legal 
Scholarship, 63 INT’L J. L. & PSYCHIATRY 3 (2019) (discussing the creation of therapeutic jurisprudence 

in the late 1980s). It has been clear, however, since at least the early 1990s, that therapeutic jurisprudence 

was meant to re-energize criminal law and procedure, then seen as “hungry for new approaches.” David 
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troublesome, and I hope will be remedied in the near future as others who 
focus on criminal procedure in their writings incorporate therapeutic justice 
principles into their work.201 Writing recently about Dylan’s songs about war 
and international affairs, focusing primarily (but not exclusively) on Masters 
of War, I concluded that his lyrics reflected “the essence of musical therapeu-
tic jurisprudence.”202 In very different ways, so does Hurricane.203

CONCLUSION

When I wrote my first Dylan law review article, I concluded by noting 
that I used his lyrics and titles in my article titles “as a reflection of a near-
total consonance between Bob’s jurisprudential and political values and the 

B. Wexler, Therapeutic Jurisprudence and the Criminal Courts, 35 WM. & MARY L. REV. 279, 282 

(1993). It was not until 2008 that the Supreme Court “first implicit[ly] endorse[d the] important principles 

of therapeutic jurisprudence in a criminal procedure context.” Michael L. Perlin & Naomi Weinstein, 

“Friend to the Martyr, a Friend to the Woman of Shame”: Thinking About the Law, Shame and Humilia-
tion, 24 S. CAL. REV. L. & SOC. JUST. 1, 17 n. 87 (2014) (discussing Indiana v. Edwards, 554 U.S. 164 

(2008) (on competency to self-represent in a criminal case)).
201 See Lori Carroll, Restoring the Weak and the Victimized, 1 INT’L J. THERAPEUTIC JURIS. 119, 141 

(2016), on how “the amazing benefits of therapeutic jurisprudence and all its healing elements may be 

complete disconnected from the adversarial system’s criminal procedures.” See GINGER LERNER-WREN,

THERAPEUTIC JURISPRUDENCE: THE HIDDEN POWER OF HUMANIZING JUSTICE, A COURT OF REFUGE:

STORIES FROM THE BENCH OF AMERICA’S FIRST MENTAL HEALTH COURT (July 8, 2018), https://courtof-

refuge.medium.com/problem-solving-courts-therapeutic-jurisprudence-bbf73fb32a6 (Judge Lerner-Wren 

created the first mental health problem-solving court in the U.S.); see also Perlin, Have You Seen Dignity,

supra note 191, at 1149.
202 Perlin, Death Planes, supra note 1, at 328.
203 I am hoping that this article may inspire others to “get” the dynamic ways that therapeutic jurispru-

dence develops as our knowledge of substantive areas of law and society grows and may encourage them 

to apply therapeutic justice concepts to what is still unchartered territory. For an aggregate of many of the 

other areas of law in which scholars and practitioners have employed therapeutic jurisprudence in all its 

manifestations, civil and criminal, public and private, domestic and international, see PERLIN & CUCOLO,

supra note 65, § 2-6, at 2-46 to 2-65 (listing articles). By way of examples, and for a flavor of the range 

of therapeutic justice topics, see, e.g., Shelley Kierstead, Therapeutic Jurisprudence, Professionalism, and 
“Spikes” for Lawyers, 30 ST. THOMAS L. REV. 42 (2017) (legal writing); David C. Yamada, Employment 
Law as if People Mattered: Bringing Therapeutic Jurisprudence into the Workplace, 11 FLA. COASTAL 

L. REV. 257 (2010) (employment law); Barbara Babb, An Interdisciplinary Approach to Family Law Ju-
risprudence: Application of an Ecological and Therapeutic Perspective, 72 IND. L.J. 775 (1997) (family 

law); Kathy L. Cerminara, Therapeutic Jurisprudence’s Future in Health Law: Bringing the Patient Back 
into the Picture, 63 INT’L J. L. & PSYCHIATRY 56 (2019) (health care law); David B. Wexler, Relapse 
Prevention Planning Principles for Criminal Law Practice, 5 PSYCHOL., PUB. POL’Y & L. 1028 (1999) 

(substantive criminal law); Michael L. Perlin & Heather Ellis Cucolo, See This Empty Cage Now Corrode: 
The International Human Rights Implications of Sexually Violent Predator Laws, 23 NEW CRIM. L. REV.

388 (2020) (sex offender law and international human rights/comparative law).

As my friend and colleague Henry Dlugacz has noted, in this specific context, “Powerful advocacy is 

sometimes needed to force the [criminal justice] system to see the powerless/black/supposed criminal as 

a human being and that this a prerequisite for any meaningful [therapeutic jurisprudence] approach.” (Per-

sonal communication, Jan. 11, 2021, on file with author).



282 AM. J. CRIM. L. [Vol. 48:2

values I seek to assert in my writings.”204 Nine years later, I continue to do 
that, as that consonance continues.205

Dylan never went to law school, and presumably never took a course in 
criminal procedure. And there is no evidence that his lyric sheet was ever 
vetted by any criminal procedure professor. But still, there is such connectiv-
ity between the saga he tells in the song and what criminal procedure profes-
sors teach every semester. I frequently tell people that I don’t believe in co-
incidence, so. . .

When I first heard Hurricane, I was practicing law in New Jersey, no 
longer as a Public Defender, but as the state Mental Health Advocate (and 
my caseload certainly included many who had been involved/immersed in 
the state criminal justice system, and as noted above, many who were insti-
tutionalized in the Vroom Building). Of course, I had known about the Carter 
case for many years. Nothing in Dylan’s lyrics—about the pervasive racism 
in the Paterson police department and on the part of some individuals in the 
Passaic County Prosecutor’s Office, and the fundamental unfairness of the 
trial and the entire judicial process in Passaic County at that time—surprised 
me at all. I was so relieved when I first read Judge Sarokin’s decision, and 
then the Third Circuit’s substantial affirmance. They gave me hope that, 
maybe, per Dylan’s line in Hattie Carroll, someday the courts would truly be 
“on the level.” I have been a member of the bar for over 50 years, and I am 
still hoping.

204 Perlin, Tangled, supra note 1, at 1430.
205 As a random example, here are the titles of three articles of mine most recently published: Michael 

L. Perlin & Heather Ellis Cucolo, “Something’s Happening Here/But You Don’t Know What It Is”: How 
Jurors (Mis)Construe Autism in the Criminal Trial Process, 82 U. PITT. L. REV. 585  (2021) (about Ballad 
of a Thin Man); Michael L. Perlin, Talia Roitberg Harmon & Sarah Wetzel, “Man Is Opposed to Fair 
Play”: An Empirical Analysis of How the Fifth Circuit Has Failed to Take Seriously Atkins v. Virginia, 

11 WAKE FOREST J.L. & POL’Y 451 (2021) (about Political World); Michael L. Perlin & Alison J. Lynch, 

“Some Mother’s Child Has Gone Astray”: Neuroscientific Approaches to a Therapeutic Jurisprudence 
Model of Juvenile Sentencing, 59 FAM. CT. REV. 478 (2021) (about Dark Eyes). Not coincidentally, all of 

these articles deal, to some extent, with racial bias issues in the criminal justice process.


