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COMMONWEALTH OF MASSACHUSETTS 
BARNSTABLE, SS. 

SUPERIOR COURT DEPARTMENT 
 CIVIL ACTION NO. 2472CV00032 

        
 
FRIENDS OF SEACOAST SHORES, INC., 
DANA RUSSELL DEFURIA, JULIE A. DEFURIA, 
JOHN J. GUSHUE, DENISE GUSHUE, ROBERT J. 
KOWALEWSKI, JR., PATRICK T. O’REGAN, JR., 
CECILY ANNE O’REGAN, AND VALERIE A. 
SAFFRON, Plaintiffs-Defendants-in-Counterclaim 
 
v. 
 
SEACOAST SHORES ASSOCIATION, INC., 
Defendant-Plaintiff-in-Counterclaim 
           
 

AFFIDAVIT OF CHRISTOPHER J. GALLAGHER IN SUPPORT OF PLAINTIFFS’ 
MOTION TO DISMISS COUNTERCLAIMS 

 
 

I, Christopher J. Gallagher, on oath, depose and state as follows: 

1. I am a landowner in Seacoast Shores and a member of the Board of Directors of 

Friends of Seacoast Shores, Inc. 

2. I make this affidavit upon facts personally known to me, or upon facts which I 

reasonably believe to be true, as may be indicated.  

3. I own and reside part-time in Seacoast Shores at 132 Edgewater Drive East, East 

Falmouth, MA 02536.   

4. I first purchased the property at 132 Edgewater Drive East in 1998, and since May 

14, 2018 I have been sole owner.  See attached Gallagher Exhibit  1 [Deed, 31262-257, 5/14/18]. 
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5. My title to 132 Edgewater Drive East is derived from a 1951 deed from a 

successor developer (Sailcoast Shores, Inc.) to Penniman.  See attached Gallagher Exhibit  2 

[Deed, Book-Page 737-47, 9/9/1951]. 

6. My title to 132 Edgewater Drive East contains the 1948 Beach and Recreation 

Area Clause, but does not contain any homeowners' association (HOA) clause. 

7. I was a voluntary, dues-paying members of Defendant SSAI from  about 2000 

through 2012.  

8. I am employed in the engineering and land surveying business, and am certified as 

a Land Surveyor In Training (certificate #1016) and Registered Professional Engineer (#35842)  

in Massachusetts. 

9. In my occupation, I regularly search and review registry of deed records of all 

types. 

10. I am familiar with and knowledgeable of application of the Massachusetts Derelict 

Fee Statute, G.L.c. 183, §58.  See attached Gallagher Exhibit 3 [copy of G.L.c.183, s.58]. 

11. The original subdivision plans for Seacoast Shores included 22 water access ways  

rights-of-way (ROW), located along both sides of the peninsula, where water access was 

accessible. These ROWs are shown on the original Seacoast Shores subdivision plan recorded in 

the Barnstable County Registry of Deeds Plan Book 78, Pages 11, 13 and 89, and Plan Book 77, 

Page 123. This plan also shows 9 portions of subdivision roadways that abut the waterways. 

12. I have reviewed the Barnstable registry of deeds records for all of the ROWs and 

roadway sections that Defendant SSAI clams to own.   

13. I am aware that Defendant SSAI claims to be the owner (title holder) of 17 

ROWs, by virtue of a 1981 deed from a prior grantor-developer, McCartin Leisure Industries, 
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Inc.  Three of which (23W, 27W and 3W are actually roadway sections (ROW labeled 31W was 

actually a portion of a Town-owned road at the time of the McCartin conveyance). See attached 

Gallagher Exhibit 4 [ROW Inventory and Title Review, 1947-1981, including the 1981 McCartin 

deed to Defendant SSAI, Book-Page 3401-65, 11/27/1981].  

14. I am also aware that Defendant SSAI claims to be the owner (title holder) of an 

18th right-of-way - ROW #12E - by virtue of a 1980 deed from Mark Sullivan.    See attached 

Gallagher Exhibit 5 [ROW 12E Title Review, 1978-1980, McCartin deed to Sullivan, Sullivan 

deed to Defendant SSAI].  

15. Under the statute, every deed of real estate abutting a way includes the fee interest 

of the grantor in the way -- to the centerline if the grantor retains property on the other side of the 

way or for the full width if he does not -- unless "the instrument evidences a different intent by 

an express exception or reservation and not alone by bounding by a side line."  A leading case on 

this is Tattan v. Kurlan, 32 Mass. App. Ct. 239, 243 (1992).   

16. There are no express exceptions or reservations of the fee interest in any of the 

ROWs in Seacoast Shores by any of the grantor-developers, by any prior or successor 

neighborhood developers: Stotter (1947-1948), Sailcoast Shores, Inc. (1948-1957), Gateway 

Development Corp. (1957-1976), Joseph Joubert (1968-1978), and McCartin Leisure Industries, 

Inc. (1971-1986). 

17. Consequently, all deeds issued for lots abutting all of the ROWs are deemed by 

operation of the Derelict Fee Statute to have conveyed ownership of the fee interests in the 

ROWS to the abutting lot owners; no ownership interests in the ROWs were expressly retained 

or reserved by any grantor-developer. 
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§ 58. Real estate abutting a way, watercourse, wall, fence, or..., MA ST 183 § 58  
 
 

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1 
 

Massachusetts General Laws Annotated  
Part II. Real and Personal Property and Domestic Relations (Ch. 183-210) 

Title I. Title to Real Property (Ch. 183-189) 
Chapter 183. Alienation of Land (Refs & Annos) 

 
M.G.L.A. 183 § 58 

Real estate abutting a way, watercourse, wall, fence, or other monument 
Every instrument passing title to real estate abutting a way, whether public or private, watercourse, wall, 
fence or other similar linear monument, shall be construed to include any fee interest of the grantor in 
such way, watercourse or monument, unless  

(a) the grantor retains other real estate abutting such way, watercourse or monument, in which case,  

(i) if the retained real estate is on the same side, the division line between the land granted and 
the land retained shall be continued into such way, watercourse or monument as far as the 
grantor owns, or  

(ii) if the retained real estate is on the other side of such way, watercourse or monument between 
the division lines extended, the title conveyed shall be to the center line of such way, watercourse 
or monument as far as the grantor owns, or  

(b) the instrument evidences a different intent by an express exception or reservation and not alone 
by bounding by a side line. 

 [Added by St.1971, c. 684, § 1. Amended by St.1973, c. 185, § 1; St.1990, c. 378, § 1.] 
 [ St.1990, c. 378 , was approved Dec. 21, 1990.  Emergency declaration by the Governor was filed 
Dec. 31, 1990.] 
-----------------------------------------------------------------------------------------------------------------------------  
Section 2 of St. 1990, 378 [not codified as part of Mass. General Laws] provides as follows [Bold face 
numbers and letters in brackets added by Michael Pill, Esq. as an aid in parsing the statutory language]: 

“[1] The provisions of section one shall take effect on January the first, nineteen hundred and 
ninety-one and shall apply to instruments executed on and after said effective date  

[2] and to instruments executed prior thereto, except that as to such prior executed 
instruments this act shall not apply  

[a] to land registered and confirmed under the provisions of chapter one hundred and 
eighty-five of the General Laws before said effective date  

[b] or to the extent that any person or his predecessor in title has changed his position 
as a result of a decision of a court of competent jurisdiction.” 

M.G.L.A. 183 § 58, MA ST 183 § 58 
Current through the 2017 1st Annual Session  
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