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teardrop tattoo about 4 or 5 nonths after the nurder -- Accused
acquitted of first degree nurder after evidence excluded --
Crown appealing -- Crown seeking to call expert evidence of
soci ol ogi st about possi bl e neanings of teardrop tattoo within
gang culture -- Trial judge maeking several errors in ruling
t hat expert evidence not sufficiently reliable including
failing to properly define nature and scope of proposed
evi dence and characterizing it as "novel scientific theory"

-- Criteria applicable to adm ssibility of expert evidence
regardi ng "hard science" not relevant to social science opinion
based on specialized know edge arising from experience,

research and studies -- Trial judge applying too high a
standard of [page331l] reliability and considering factors
relevant only to ultimate reliability -- Appropriate test

whet her expert's research and experience allowed himto devel op
sufficiently specialized know edge regardi ng possi bl e neani ngs
of teardrop tattoo within gang culture to justify placing

opi nion before jury -- Trial judge also erring in excluding

evi dence of three nenbers of accused's gang regardi ng neani ng
of tattoo and evidence of gang menber regardi ng exchange with
accused i medi ately before all eged confession to gang nenber

-- Cunul ative effect of erroneously excluded evidence
sufficient to denonstrate that verdict may not necessarily have
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been the sane and new trial ordered.

The accused was charged with first degree nurder. It was the
theory of the Crown that the accused was associated with a
street gang, the Malvern Crew, which was engaged in a violent
turf war wth another gang, and that he shot the deceased
because he believed that he was a nenber of the rival gang. In
addition, two nenbers of the Malvern Crew, AB and CS,
erroneously told the accused that the victimwas the man who
had robbed hi m sonme nonths before. AB and CS testified as Crown
w tnesses and inplicated the accused in the shooting. Four or
five nonths after the shooting, the accused had a teardrop
tattoo inscribed on his face. The Crown attenpted to elicit
evi dence as to the neaning of the teardrop tattoo from AB, CS
and anot her gang nenber, GO, fromDr. T, a sociologist who was
an acknow edged expert in the culture of Canadi an street gangs
and froma police officer with extensive experience dealing
w th gangs. It was agreed, for the purpose of determ ning the
adm ssibility of Dr. T's evidence, that the accused was an
associate of the Malvern Crew and that the nurder was gang-
related. In his report and his testinony on the voir dire,

Dr. T stated that a teardrop tattoo on the face of a young nal e
menber of an urban street gang signified one of three things:
the death of a fell ow gang nmenber or famly nmenber of the
wearer of the tattoo; that the wearer had been incarcerated in
a correctional facility; or that the wearer had nurdered a
rival gang menber. The trial judge did not permt Dr. T to give
expert evidence at trial on the basis that the evidence was not
sufficiently reliable. He characterized the proposed evi dence
as a "novel scientific theory", thereby invoking the stringent
test in Daubert. He then applied criteria applicable to expert
evidence in a "hard science". The trial judge criticized the
proposed evidence on the basis that the expert couldn't provide
an error rate, the sanple of gang nenbers interviewed was not

| ar ge enough and did not include nmenbers of the accused's gang,
was said to conflict with one published article in the field,
his interview suspects were of doubtful credibility and his
opi ni on had internal inconsistencies. The judge al so found that
the facts underlying the opinion hadn't been proven because it
had not been peer-reviewed. The trial judge did not permt the
three gang nenbers to testify as to their understandi ng of the
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meani ng of the teardrop tattoo. He found that as they couldn't
point to a specific source for their understanding apart from
the nmedi a and what they had heard "on the street"”, and
therefore their opinions were based on hearsay and were
unreliable. The trial judge al so excluded evidence froma gang
menber about an exchange with the accused i medi ately before he
all egedly confessed to the details of the nurder. The accused
was acquitted. The Crown appeal ed.

Hel d, the appeal should be all owed.

A trial judge nust be cautious in defining the boundaries of

t he proposed expert evidence and ensuring that the evidence
adduced remains within those confines. The first part of the
process is to determne if the party seeking to adduce the

evi dence denonstrates that the criteria for the adm ssion of
expert evidence are nmet. The conditions for admssibility are
whet her the proposed evidence is about [page332] sonething that
is properly the subject of expert evidence, whether the w tness
is qualified to give the opinion, whether another evidentiary
rul e mandates the exclusion of the evidence and whether it is
logically relevant to a material issue at trial. Second, the

j udge nust perform a gate-keeping function by wei ghi ng whet her,
even if the proposed evidence neets the criteria for adm ssion,
its benefits to the trial process outweigh the risks of
admtting it including the consunption of tine, prejudice and
whet her the evidence is so conplex that may confuse a jury.

The trial judge nmade five legal errors in his analysis.

First, he failed to properly define the nature and scope of the
expert's evidence before examning its admssibility. Second,
when assessing the reliability of the evidence, he applied
criteria applicable to opinions relating to "hard" science,
such as error rates and random sanpling, and failed to apply
criteria that were relevant to non-scientific expert evidence,
such as that given by Dr. T. Third, the trial judge inposed too
high a standard for the reliability of the opinion and

m sunder st ood sone aspect of the evidence. Fourth, he
considered factors that were relevant to ultimate reliability
that was the province of the jury rather than limting hinself
to threshold reliability. Fifth, he erred in finding that as
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t he opi ni on had not been peer-reviewed, the facts underlying it
had not been proven and it was therefore i nadm ssible.

Dr. T's expertise, like those of other professionals who
m ght testify as non-scientific experts, came fromhis
trai ning, experience, research and studi es he has conducted and
reviewed. There are different criteria that assist in exam ning
the reliability of such experts, including review ng the
expert's qualifications within a recogni zed field of
speci alized training, whether there are quality assurance
standards that another person in the field could review,
whet her the net hodol ogy used to gather information relied upon
by the expert enhance its reliability and whether the data
relied upon was gat hered i ndependently fromthe litigation
process.

Three nmenbers of the gang to which the accused was all eged to
bel ong shoul d have been permtted to testify about their

under standing of what a teardrop tattoo neant within their own
culture, which included their own nenbership in the sanme gang
and friends and famly nenbers who were al so part of that gang.
Their evidence was not a form of expert evidence and the trial
judge erred it as unreliable because none of them had a
teardrop tattoo or because none of themcould point to a
specific source for their belief as to what it neant within
their culture. If the jury accepted the expert's evidence about
the possible inferences arising fromgetting a teardrop tattoo
and the other gang nenber's evidence about what it nmeant within
their gang, this could strongly support an inference that the
accused got the tattoo because he had killed soneone.

The third gang nenber was permtted to testify about the
accused' s adm ssion about the circunstances surrounding the
mur der of the victimbut not about their exchange right before
t hat adm ssion. The exchange, which began by the gang nenber
suggesting to the accused that he was "bringing heat" on
hi msel f by getting the tattoo, but his statement did not refer
to a nurder. The accused then i medi ately began a detail ed
expl anation about the nurder. Had that evidence been admtted,
it also supported the inference that the accused al so believed
that a person wearing a teardrop tattoo had killed sonmeone.
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It is not necessary to rule on the Crown's additional
argunent that the trial judge erred by excluding the evidence
of a police officer with extensive gang experience about the
meani ng of the tattoo. The record of the parties' positions
regarding the adm ssibility of this evidence is not clear from
the trial record and a newtrial judge will be free to review
this issue afresh. [page333]

Vi ewed cunul atively, the inproperly excluded evidence of Dr.
T. about possible explanations for the tattoo, and the three
gang nenbers about the neaning of the tattoo within their gang,
and t he exchange between one of the gang nenbers and the
accused just before the latter's adm ssion, were sufficient to
meet the Crown's burden of show ng that but for the errors the
verdi ct would not necessarily have been the sanme. A new tri al
i s ordered.
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[ page335]

The judgnent of the court was delivered by

DOHERTY J. A.: --
| . Overview

[1] Ajury acquitted the respondent of first degree nurder.
The Crown appeals, alleging that the trial judge erred in | aw
in excluding evidence relating to the neaning of a teardrop
tattoo the respondent had inscribed on his face a few nonths
after the nurder. At trial, the Crown contended that the
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excl uded evi dence, considered as a whol e, provided evidence
fromwhich the jury could infer that the respondent had killed
a rival gang nenber. The Crown contended that this evidence,

pl aced in the context of the rest of the evidence, provided a
strong case identifying the respondent as the killer of Sineon
Peter, the victimnamed in the indictnment. ldentity was the
only live factual issue at trial.

[2] The Crown attenpted to elicit evidence as to the neaning
of the teardrop tattoo fromthree gang nenbers, A B., CS and
G D.; [See Note 1 below] Detective Sergeant Quan, a police
officer with extensive involvenent with Toronto street gangs;
and Dr. Mark Totten, an acknow edged expert in the culture of
Canadi an street gangs. For various and different reasons, the
trial judge refused to allow any of these witnesses to testify
as to their understandi ng of the nmeaning of the teardrop tattoo.

[3] On appeal, the Crown argues that the exclusion of the
evi dence of the gang nenbers, standing alone, constitutes a
reversible error in law. Crown counsel nmekes the sane
subm ssion with respect to the exclusion of Dr. Totten's
evi dence. Counsel submts that the exclusion of Detective
Sergeant Quan's evidence, while not sufficient on its own to
merit a newtrial, exacerbates the inproper exclusion of the
ot her evi dence.

[4] | would allow the appeal. For the reasons that follow I
woul d hold that the trial judge erred in excluding Dr. Totten's
evi dence insofar as that evidence identified the potenti al
meani ngs of the teardrop tattoo within the urban street gang
culture. | would also hold that the three gang nenbers shoul d
have been [page336] allowed to testify as to the neaning of
that tattoo within the culture that they shared with the
respondent. Finally, | would hold that the witness, GD.,
shoul d have been allowed to provide evidence of his comments
concerning the respondent's tattoo, made during his
conversation wth the respondent imedi ately before the
respondent's description of his involvenent in the nmurder. Had
G D. been allowed to testify to the entirety of this
interaction, a jury may well have inferred fromthe
respondent’'s conduct that the inscription of the tattoo on his
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face was related to the nmurder. The inproperly excl uded
evi dence, taken as a package, could well have affected the
verdict. The acquittal nust be quashed and a new trial ordered.

[5] | will not address the nerits of the Crown's argunent
that the trial judge should have admtted the evidence of
Det ective Sergeant Quan. The trial record on this issue is
uncl ear in many respects and the appeal can be resol ved w thout
deciding the adm ssibility of this evidence.
1. The Evidence

[6] In January 2004, two Toronto street gangs, the Ml vern
Crew and the Gall oway Boys, both of whom clai med parts of
Scar borough as their territory, were engaged in a bloody turf
war. Several nenbers of the Malvern Crew had been the targets
of drive-by shootings attributed to the Gall oway Boys. Any
sighting of a nenber of the Gall oway Boys in the part of
Scar borough regarded as Malvern territory could instigate a
vi ol ent reaction by nenbers of the Malvern Crew. The respondent
lived in Enpringham part of the Malvern district of
Scar borough. He was an associate of the Malvern Crew with ties
to a gang called the "Enps", a subset of the Malvern Crew
operating in the Enpringham ar ea.

[7] On the afternoon of January 8, 2004, M. Sinmeon Peter and
his girlfriend, Corie-Ann Anderson, were wal ki ng towards M.
Anderson's hone in the Malvern district of Scarborough. M.
Anderson noticed that they were being followed. M. Peter
sl owed down and fell behind Ms. Anderson. The person foll ow ng
M. Peter opened fire, striking M. Peter with at | east one
bull et. The shooter approached the wounded M. Peter and shot
himfromcl ose range. He then fled the scene, running through
backyards in the direction of Enpringham Park. The police |ater
found seven cartridge casings along the route where the shots
were fired. The post-nortem exam nation revealed that M. Peter
had been shot three tines.

[8 It was agreed at trial that the nurder was gang rel ated
and that one or nore of the Malvern Crew had killed M. Peter
[ page337] believing that he was a nenber of the Gall oway Boys.
[ See Note 2 below] The Crown contended that the respondent was
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t he shooter and that he had the help of A.B. and C.S., two other
Mal vern Crew nmenbers. The defence did not call any evidence but
argued that the respondent had nothing to do with the shooting
and that A.B. and/or C. S. had killed M. Peter.

[9] The respondent was not arrested until March 2005, sone 14
nmont hs after the homcide. Apart fromthe excluded teardrop
tattoo evidence, the Crown's case was based on evi dence of
notive; the testinony of A.B. and C.S.; the testinony of G D.,
a third nenber of the Malvern Crew, and sone circunstantia
evi dence.

[10] The Crown advanced two notives for the nurder. First,
the Crown contended that the respondent and his acconplices
decided to kill M. Peter because, as nenbers of the Ml vern
Crew, they believed that M. Peter, who they thought was a
menber of the rival Galloway Boys, had no right to be in their
territory. The Crown contended that in the street gang world
i nhabited by the respondent and his acconplices, a rival gang
menber's presence in the territory of the Malvern Crew was
enough to justify killing that individual. The Crown | ed
evi dence to establish the existence of these street gangs,
their respective territories, their bloody rivalry and the
manner in which they operated.

[ 11] The second notive relied on by the Crown was nore
personal to the respondent. When M. Peter was seen by A B. and
C.S. on January 8, 2004, they m stakenly believed that he was a
person nanmed "Tevin", a Glloway Boys gang nenber who had
recently robbed the respondent. They reported this information
to the respondent, who, on the Crown's theory, went after M.
Peter and shot him

[12] The Crown alleged that A B. and C S. assisted the
respondent in the conm ssion of the nurder. Both were nenbers
of the Malvern Crew. They had crimnal records and were
admtted drug dealers. Both testified as part of a plea
agreenent, which saw themreceive lenient treatnent in return
for acknow edging their involvenent in the Ml vern Crew,
admtting responsibility in certain crimnal activities and
testifying against the respondent. The trial judge cautioned
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the jury against relying on the unconfirnmed evidence of either
A.B. or C S

[13] A.B. testified that on January 8, 2004, he and C.S. were
driving through Scarborough on their way to A ax, Ontario to

[ page338] see anot her nenber of the Malvern Crew. As they
approached the highway, they noticed Ms. Anderson and M.
Peter. C. S. recognized Ms. Anderson as a person who went out
with nmenbers of the Gall oway Boys. A.B. and C. S. decided that
M. Peter could well be a nenber of the Galloway Boys and that
he should not be in the Malvern Crew territory.

[14] A.B. testified that he and C.S. decided to go to the
respondent's hone as it was nearby. They needed a gun to go
after M. Peter and they knew that the respondent had access to
the guns conmunal |y used by nenbers of the Malvern Crew. A B
al so thought that the respondent would be interested in going
after M. Peter because he believed M. Peter was the man naned
"Tevin" who had robbed the respondent about a week earlier.

[15] A.B. and C.S. arrived at the respondent's hone and told
hi mthat they had seen a suspected Gal |l oway Boys nenber in
their territory. They told the respondent that it could be
"Tevin" -- the person who had robbed him According to A B.,

t he respondent agreed to go after this person. He was arned.
The three nen drove to where M. Peter and Ms. Anderson had
been seen earlier by AB. and C.S. They saw M. Peter and M.
Anderson get on a bus. They followed the bus until M. Anderson
and M. Peter disenbarked. The respondent got out of the car
and foll owed Ms. Anderson and M. Peter on foot.

[16] A.B. and C.S. drove to A ax. About 20 mnutes after
letting the respondent out of the car, A B. called himon his
home nunber and spoke with him He did not ask the respondent
what had happened because he thought the phone could be tapped
by the police. He asked the respondent if everything was okay,
and the respondent replied that it was. A B. told himhe should
take a shower.

[17] A.B. spoke to the respondent the next day. The
respondent told A.B. that he believed that M. Peter had a gun
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so he had shot himin the leg frombehind. He then ran up to
M. Peter and shot himagain. The respondent went on to tel

A.B. that he turned the gun on Ms. Anderson intending to shoot
her but that he was out of bullets. The respondent recounted
how he ran hone and subsequently di sposed of the gun. A B. also
testified about other simlar conversations with the
respondent. The respondent conpl ai ned that runmours were
circulating that he was the shooter and that he was being
teased for having run out of bullets before he could shoot M.
Ander son.

[18] C. S. denied any involvenent in the nmurder. He testified
that he was in his vehicle wwth A B. and the respondent when
they saw M. Peter and Ms. Anderson standing at a bus shelter
There was sone di scussion about M. Peter being a nenber of
[ page339] the Gl l oway Boys, but there was no di scussion
about doing himany harm According to C.S., shortly after they
passed the bus shelter, the respondent left the vehicle
indicating he wanted to visit a friend who |ived nearby.

[19] C. S. testified that in the days after the nurder, the
respondent told himthat he had shot M. Peter. The respondent
told C.S. that M. Peter was the person who had robbed him
earlier. The respondent described how he foll owed M. Peter and
his girlfriend, shot M. Peter in the |leg, caught up to himand
shot hima couple nore tines. The respondent also told C S.
that he had turned the gun on Ms. Anderson and tried to shoot
her but that it was out of bullets.

[20] C. S."s credibility was even nore suspect than A B.'s
credibility. The Ctown ultimately told the jury that it should
reject C. S.'s evidence except where it was supported by ot her
evidence. In the end, the Cown relied only on C.S.'s evidence
regardi ng the adm ssions nmade to himby the respondent.

[21] G D., the third nmenber of the Malvern Crew to testify
for the Crown, had nothing to do with this nurder. G D. was,
however, a long-tine senior nmenber of the Malvern Crew street
gang. G D. had a lengthy crimnal record and had been arrested
on a variety of offences. He ultimately decided to co-operate
with the police and give evidence concerning the operation of
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the Malvern Crew and his conversations with the respondent.

G D. was serving a 12-year sentence when he testified agai nst

t he respondent. He had not entered into any plea agreenent with
the Crown in exchange for his testinony; however, his co-
operation was considered by the trial judge as a mtigating
factor when G D. received the 12-year sentence.

[22] G D. testified that the respondent told himthat he and
three other nmenbers of the Malvern Crew had killed M. Peter,
who they believed to be a nenber of the rival gang. According
to the respondent, he was chosen as the shooter because the
ot her three gang nenbers knew Ms. Anderson. G D. testified that
the respondent told himthat he followed the victimand M.
Anderson, shot the victimfirst in the leg and then chased him
down and shot himagain. The respondent also told G D. that he
tried to shoot Ms. Anderson but that the gun was out of
bullets. [See Note 3 bel ow] [ page340]

[23] In addition to the evidence fromthe gang nenbers, there
was sone circunstantial evidence, which played a m nor
supporting role in the Crown's case. Cell phone records
confirmed that the respondent was in the vicinity of the
shooting shortly before it occurred and that he was at his
residence, also within the vicinity of the shooting, shortly
after the shooting occurred. Shoeprint inpressions taken at the
scene indicated that the shooter probably wore size 13 N ke Ar
Force 1 shoes. The respondent wore size 13 Nike Air Force 1
shoes. The police could not, however, connect any shoes owned
by the respondent to the nurder scene. The shoes he was weari ng
when arrested, sone 14 nonths after the hom ci de, were not
manuf actured until sonetinme after the hom cide.

[ 24] Expert evidence al so established that the seven
cartridge casings found at the scene of the nurder matched a
.45 cal i bre sem -automati c handgun manuf actured by
Springfield Arnory. That gun is a near exact replica of the
Colt nodel handgun commonly referred to as a "Colt .45". A B.
testified that Mal vern Crew gang nenbers, including the
respondent, had access to a communal "Colt .45" handgun.

I11. The Adm ssibility of Dr. Totten's Evidence
(1) Background
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[ 25] The Crown offered Dr. Totten, a sociologist, as an
expert in the culture of urban street gangs in Canada. The
Crown proposed to have Dr. Totten give his opinion as to the
meaning of a teardrop tattoo within the urban street gang
culture and to give his opinion as to the nmeaning of the
respondent’'s teardrop tattoo. The adm ssibility of this
evi dence was one of several issues addressed in a series of
pre-trial notions that proceeded intermttently for several
weeks prior to trial. Dr. Totten prepared a report dated
Decenber 8, 2006. He testified on a voir dire and his report
was filed on consent. Following Dr. Totten's evidence, the
trial judge expressed concerns about its admssibility and
invited the Crown to address those concerns by way of further
evidence fromDr. Totten. Dr. Totten prepared a second report,
dated January 3, 2007, which was also filed as an exhibit. He
testified for a second tinme. The defence did not call any
evidence on the voir dire and the trial judge's ruling was
based on Dr. Totten's evidence and the contents of the two
reports. [See Note 4 bel ow] [page341]

[ 26] Several facts were agreed upon for the purpose of
determning the adm ssibility of Dr. Totten's evidence. It was
agreed that the respondent was an associ ate of the Malvern Crew
street gang with proven ties to the Enps, a subset of the
Mal vern Crew. It was al so agreed that the Malvern Crew and the
Gal | oway Boys were involved in a bloody turf war in January
2004 when M. Peter was killed and that his nurder was gang
rel ated. Counsel further agreed for the purpose of the voir
dire that the respondent had a teardrop tattoo inscribed on his
face sone tinme in May or June 2004, about four or five nonths
after the hom ci de. Counsel also agreed that no ot her nenber of
the Gall oway Boys was nurdered in the first half of 2004 and
that the person or persons who killed M. Peter believed that
he was a nenber of the Gall oway Boys.

[ 27] The defence al so conceded the follow ng facts:

-- no nenber of the Malvern Crew was nmurdered in 2003 or 2004;

-- no close famly nenber of the respondent died in 2003 or in
the first six nonths of 2004; and

-- the respondent had not spent any significant tine in a
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penitentiary or a correctional institution.

[28] This latter group of adm ssions was relevant to the
t hree possi bl e nmeanings of the teardrop tattoo put forward by
Dr. Totten in his reports and testinony.

(1i) The Crown's position

[29] The Crown contended that Dr. Totten's expertise extended
to the manner in which gang nenbers communi cated with each
other and with nenbers of other gangs. Various synbol s,

i ncluding tattoos, had certain neanings within the gang culture
and were used to communicate with fell ow gang nenbers and
sonetinmes with rival gang nenbers. The Crown submtted that Dr.
Totten's nunmerous research studies, his long clinical
experience and his review of the relevant academc literature,
enabled himto offer the opinion that a teardrop tattoo
inscribed on the face of a young gang nenber had one of three
possi bl e neani ngs. One of those neani ngs was that the person
with the tattoo had recently nurdered a rival gang nenber.

[ page342]

[ 30] The Crown proposed to have Dr. Totten testify not only
as to the three possible neanings of the teardrop tattoo, but
al so to answer a hypothetical question that woul d include
factual assunptions elimnating the two other possible
meani ngs. In effect, the Crowm wanted Dr. Totten to testify
that, based on his know edge of gang culture and the Crown's
assunptions (to be supported, presumably, by the evidence), the
respondent's inscription of a teardrop tattoo neant that he had
killed a rival gang nenber. In the context of the rest of the
evidence, this could only nean that he had killed M. Peter.

[31] The Crown took a |less anbitious alternative position,
submtting that Dr. Totten should be permtted to at |east
identify the three possible nmeanings of the teardrop tattoo
Wi thin the urban street-gang culture. It would then be left to
the Crown to | ead evidence that would permt the jury, if so
inclined, to exclude the other two possibilities, |eaving only
t he expl anation that the respondent had killed a rival gang
menber. Crown counsel at trial expressed her alternative
position in these terns:
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[ T] he other position is that we would be asking Your Honour
to al so consider whether this gentleman can provide nerely
the definitions [explanations], because the definitions have
been consi stent throughout that there are, as he put it,
three, though | see four. There is three; one of themis
doubl e-barrell ed: loss of famly nenber or a gang nenber has
di ed; killed soneone; or has spent tinme in prison.

Whet her that definition -- we will be asking Your Honour to
consi der whether just nmerely the definition can be left to
the jury, and then it is for the jury, not usurping the
jury's role, because then it is for the jury to decide

whet her they want to nmake the inferences that the Crown may
ask themto nake

(Enmphasi s added)

(ti1) The defence position

[ 32] The defence did not argue that the neaning of the
teardrop tattoo was not properly the subject of expert
evidence. Nor did the defence argue that Dr. Totten was not
qualified to offer an opinion with respect to the neaning of a
teardrop tattoo based on his study and know edge of street gang
culture. The defence submtted, however, that Dr. Totten's
opi nion concerning the neaning to be attributed to the
respondent's teardrop tattoo was not sufficiently reliable to
justify risking the potential prejudice to the trial process
that could flow should his opinion be heard by the jury. In
arguing that the potential probative value of the evidence was
insufficient to risk the prejudice occasioned to the trial
process, counsel stressed that Dr. Totten could not speak
specifically to the meaning of the teardrop tattoo [page343]
anong nenbers of the Malvern Crew. Counsel al so enphasized that
Dr. Totten's opinion could potentially be taken by the jury as
determ native on the issue of identity, the only factual issue
at trial.

(tv) Dr. Totten's evidence

[33] It is unnecessary to detail Dr. Totten's extensive and
i npressi ve academ c, research and clinical credentials. The
trial judge accepted that Dr. Totten was a "preem nent | eader™
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in his field -- the study of the culture of street gangs in
Canada. The trial judge readily accepted that Dr. Totten's
expertise could assist the trier of fact in understandi ng how
gang nenbers communi cate. That expertise extended to the
interpretation of tattoos, one of the synbols used by gang
menbers to communi cate with fell ow gang nenbers and with riva
gangs.

[34] In his reports and testinony, Dr. Totten stated that it
was his opinion that a teardrop tattoo on the face of a young
mal e nenber of an urban street gang signified one of three
t hi ngs:

-- the death of a fellow gang nenber or famly nenber of the

wearer of the tattoo;

-- that the wearer of the tattoo had served a period of

incarceration in a correctional facility; or

-- that the wearer of the tattoo had nmurdered a rival gang

menber .

[35] Dr. Totten testified, however, that the neaning of a
tattoo worn by any particular individual was ultimately a
personal matter. He said:

In ny opinion, and based on existing studies in the area, it
is not possible to determ ne the nmeaning of a teardrop tattoo
unl ess one spends a significant period of time with the
person wearing the tatt oo.

What's inportant is to understand how he -- the neanings that
he attaches to the tattoo. W can't inpute notives. W can't
assune that we know why the tattoo has been inscribed under

t he eye.

So, if, for exanple, a researcher was nerely to phot ograph
peopl e or just to use nug shots of offenders who had the
tattoo, you can't -- you can't inply that the reason that
these individuals got the tattoo was for "X'. W know t hat
there are at |east three distinct possibilities.

(Enmphasi s added)

[36] This testinony echoes the comments in his January 3,
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2007 report:

Thi s neans that one cannot ascribe one neaning only to the
tear drop tattoo worn by an individual w thout having access
to other supporting data. It is [page344] not possible to
just look at someone with this tattoo and verify the neaning
wi t hout having specific information on the individual and his
gang.

(Enmphasi s added)

[37] Dr. Totten based his opinion as to the possible neani ngs
of a teardrop tattoo on data gathered through several research
proj ects conducted over ten years, information gained through a
25-year clinical practice involving |ong-termrelationships
wi th gang nmenbers both in and out of custody, and his review of
the rel evant academc literature. Dr. Totten's research
consi sted of six different studies conducted between 1995 and
2005. These studies explored the day-to-day |ives of gang
menbers through detailed interviews with those who lived in
that culture. The manner in which gang nenbers communi cat ed,

i ncl udi ng various synbols used, was one of the many aspects of

gang culture explored in these studies. Questions about tattoos
were a small part of a much wi der range of questions. The broad
pur pose of the studies was to understand the urban street-gang

world fromthe perspective of those who lived in that world.

[ 38] Each of the research studies involved long interview
sessions with gang nenbers who agreed to be interviewed by Dr.
Totten and his fellow researchers. These interviews were
recorded and the questioners took detailed notes. The
accunul ated data were exam ned and assessed by the researchers.
Oten, nore than one researcher would exam ne the sane data and
their assessnments woul d be conpared. Dr. Totten used the
information garnered fromthese interviews and assessnents when
asked by the Crown to offer an opinion as to the neaning of the
teardrop tattoo on the respondent's face. None of this
i nformati on was gat hered for the purpose of offering an opinion
for the Crown in a crimnal proceeding.

[39] Dr. Totten described his research as qualitative and not
guantitative. He explained that quantitative studies enpl oy
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| arge sanple sizes, attenpt to explore the strength of
associ ati on between vari abl es and establish generalizations
appl i cabl e to popul ati ons beyond the study sanple. Qualitative
research depends on information gleaned from i ndividuals
through a carefully constructed interview process. In research
i nvol ving cultural habits, know edge gai ned through many

i ndi vidual interviews with persons who live within a given
culture permts the researcher to cone to concl usions about the
meani ng that menbers of that group or culture attribute to
certain conduct or synbols.

[40] Dr. Totten indicated that in the fields of crimnol ogy,
soci ol ogy and ant hropol ogy, there is a |ong-established
tradition of excellent qualitative research into the culture
and lifestyle of various groups, including street gangs. Dr.
Totten referred to [ page345] various well-recogni zed and
accepted qualitative studies and reports on gang culture
reachi ng back 80 years. Dr. Totten gave uncontradicted evi dence
to the effect that qualitative research techniques had been
proven to yield excellent and reliable data "on the fine
details of gang life". In his assessnent, quantitative studies
based on statistical inferences could not provide the sanme
insight into those "fine details".

[41] Dr. Totten described at length the steps taken by him
and others in his field, to enhance the reliability of answers
received fromthose interviewed during his studies. Several
techni ques were used to increase the reliability of the
questioning process itself. Interviews followed a fixed and
carefully fornulated format. The | anguage used in each question
was sel ected using insight gained fromthe experience of prior
studi es and input from peer review of the proposed questions.
Dr. Totten sought to renove anything fromthe questions that
was suggestive of the answer, anbi guous or would not have a
common neani ng across a broad spectrum of intervi ewees.

[42] Dr. Totten al so expl ained that answers given by
i ntervi ewees were not sinply accepted at face val ue. Answers
wer e checked against reliable independent sources such as
crimnal records and police reports, a process called
triangulation. If information fromthese outside sources was
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i nconsistent with the answers given, those answers were not
accepted as accurate.

[43] Dr. Totten described at I ength a techni qgue known as
i nvestigative discourse analysis. Applying that techni que, an
exam nation of the actual |anguage used by an interviewee in
his answers afforded insight into the veracity of those
answers. Dr. Totten testified that this techni que was wel |
under st ood by himand other qualitative sociol ogi cal
researchers and that it had a |l ong and wel | -established
pedi gree as a useful tool in his kind of research.

[44] Dr. Totten al so explained that several prospective
subj ects were excluded fromhis studi es because there were
reasons to doubt the reliability of any answers they m ght
give. Gang nenbers suffering fromnental disorders or severe
drug abuse were not asked to participate in the studies. Gang
menbers who had been charged with a hom cide rel ated offence
and who were awaiting trial were excluded fromthe study on the
basis that their |egal status gave thema notive to be |ess
t han honest about any crimnal activity in which they had
engaged. About 45 gang nenbers were excluded fromthe studies.

[45] Dr. Totten's six studies involved interviews with 300
gang nenbers between the ages of 15 and 26. Roughly one-half
were in custody. N nety-seven of the gang nenbers intervi ened
had [ page346] been convicted of sone formof homcide. O that
group, 71 had teardrop tattoos under one eye. O the 203 not
convicted of hom cide, ten had teardrop tattoos under one eye.
In total, 81 of the 300 gang nenbers whose interviews were
considered had a teardrop tattoo. Al 71 gang nenbers
interviewed who had a teardrop tattoo and had al so been
convicted of a homcide related offence indicated that the
teardrop tattoo signified that they had killed a rival gang
menber. The ten gang nenbers who had a teardrop tattoo but had
not been convicted of a homcide rel ated of fence expl ai ned that
the tattoo neant they had served tine in a correctional
institution.

[46] Dr. Totten was questioned about the concept of peer
review as it applied to his field of study. He acknow edged the
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i nportance of peer review in sociological research. Dr. Totten
testified that in addition to the efforts made to carefully
sel ect those interviewed and to produce questions that yiel ded
reliable answers, his studies underwent extensive peer reviews
at several levels. In any given study, the questions he
intended to use to collect data and his proposed net hodol ogy
were peer reviewed before conducting the study. A post-study
peer review occurred if any of the collected data were proposed
for publication. Co-authors, where studies involved Dr. Totten
and anot her author, served as a neans of peer review after the
studies were conpleted. Finally, those studies conmm ssioned by
a governnment mnistry were subject to careful review by
officials within the conm ssioning mnistry.

[47] While Dr. Totten insisted that concepts such as error
rates and random sanpling applied to quantitative scientific
research and not to qualitative behavioural analysis, he agreed
t hat concerns about the reliability of one's nethodol ogy and
the validity of one's results were as germane to his work as
the work of those engaged in quantitative research. However, in
his view, given the very different nature of the research that
he conducted as conpared to quantitative research, different
anal ytical tools than those used to assess quantitative
research had to be used to assess the reliability of his
met hods and the validity of his results.

[48] Dr. Totten found confirmation for the data collected in
his studies fromhis own clinical experience. In the course of
a 25-year clinical practice, Dr. Totten had been involved in
many | ong-termrel ationships with gang nenbers. During those
rel ati onshi ps, he had had nmany conversations with gang nenbers
who had teardrop tattoos and had di scussed with them what those
tattoos neant to them The answers provi ded were consi stent
with the answers received in the studies conducted by Dr.
Totten.

[49] The six studies conducted by Dr. Totten invol ved
interviews with young nmal e gang nenbers in nost of the nmajor
cities across [page347] Canada. His research was centered in
Otawa. He interviewed ten persons who were nenbers of street
gangs in Toronto. Dr. Totten did not interview any nenbers of
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the Mal vern Crew.

[50] In cross-examnation, Dr. Totten testified that his own
experience and the academ c literature suggested that the
potential nmeanings of teardrop tattoos were not |ocalized to
any particular street gang, but cut across gang |ines
t hroughout North America. He pointed to his clinical
experience, sone of which occurred in Chicago, as support for
this observation. Dr. Totten also indicated that his results
were consistent with the results reported in Anmerican acaden c
literature. He opined that there was "no evidence at all to
suggest that it [the teardrop tattoo] is the property of one or
a couple of street gangs".

[51] Dr. Totten was al so questioned about the sanple size of
his studies. He explained that as his data cane from six
separate studies, including sonme 300 gang nenbers, his sanple
size was much | arger than the size comonly used for
behavi oural research invol ving street gangs.

[52] Dr. Totten was asked how |l ong after a hom cide the
perpetrator would typically inscribe a tattoo on his cheek. Dr.
Totten suggested that it could be between four nonths and a
year after the hom cide. He acknow edged that he could not be
very specific and that there was "quite a range". He thought it
woul d be unusual for a gang nmenber to inscribe the teardrop
soon after the hom ci de because by doing so he would identify
hi msel f to know edgeabl e people, including the police, as the
perpetrator. Dr. Totten did not refer to any specific parts of
his studies or anything in the academc literature that
directly addressed the anmount of tinme that would pass after the
hom ci de before the gang nenber who commtted that hom cide
woul d have the teardrop tattoo inscribed on his face.

[53] Dr. Totten agreed in cross-exam nation that gang
synbol s, including teardrop tattoos, could be used by
"wannabees" or "poseurs" who wi shed to appear to be part of
a gang culture but in reality had nothing to do with gangs,
much |l ess with the nmurder of rival gang nenbers. Dr. Totten
t hought this an unlikely explanation for the respondent's
teardrop tattoo in that he was an acknow edged nmenber of the
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Mal vern Crew and, as a result of this nmenbership, he would be
exposed to attack by other gang nenbers if he inscribed a
teardrop tattoo on his face and had not "earned" that tattoo.

[54] Dr. Totten also agreed that the neanings of gang
synbol s, including tattoos, were subject to change: as those
outside of the gang world becane aware of and adopted gang
synbols into [ page348] parts of the mainstreamculture, the
meani ng of those sane synbols was | ost or changed within the
gang cul ture.

(v) The trial judge's reasons [See Note 5 bel ow]

[55] The trial judge began his reasons by reference to the
criteria governing the adm ssibility of expert opinion
evi dence. He quickly disposed of the criteria that were not in
di spute before him He accepted, as did defence counsel, that
Dr. Totten's opinion was logically relevant to the
identification of the respondent as the killer (at para. 45).
Li kew se, the trial judge accepted that Dr. Totten was properly
qualified to give an opinion on aspects of gang cul ture,
i ncludi ng the neaning of tattoos, and that this was a subject
matter that was appropriate for expert evidence by a properly
qualified expert (at paras. 13-15, 34). Finally, although the
trial judge did not expressly address this issue, there was no
exclusionary rule apart fromthe rule governing the
adm ssibility of expert opinion evidence barring the
adm ssibility of Dr. Totten's opinion. Having di sposed of the
non-contentious issues, the trial judge turned his attention to
the reliability of Dr. Totten's opinion. The trial judge
appreciated that his role as "gatekeeper" required that he
determ ne whether that evidence was sufficiently reliable to
warrant its consideration by the jury. He found that it was
not .

[56] The trial judge gave many reasons for rejecting Dr.
Totten's evidence as insufficiently reliable. Several are
summari zed near the beginning of his reasons, at para. 4:

Based on the evidence, | amnot satisfied that Dr. Totten's
opinion is reliable. First, Dr. Totten's qualitative research
is used to make specific quantitative conclusions. Second, he
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cannot provide an error rate for his analysis. Third, | have
concerns about the small size of his study sanple and its
conposition. Fourth, his opinions clash with authoritative
texts in the field. Fifth, his attenpts at verifying the
"truth-status" of his interview subjects are suspect.

Sixth, his own conclusions are internally inconsistent -- he
often vacillated on the issues of whether the teardrop tattoo
meani ng was regional or universal, and whether the neaning
coul d be generalized to individuals outside his study.

Seventh, he did not interview any nenbers of the Malvern Crew

-- the very gang of which the accused is a nenber. Eighth,
Dr. Totten's theories with respect to the neaning of the
teardrop are rare, and have never been peer-reviewed or
publ i shed.

[57] The trial judge found that the evidence was unreliable
because, in addition to the reasons set out in the above
passage, [page349] it was not based on proven facts (at para.
46) and did not take into account the possibility that the
meani ng of the teardrop tattoo could change in tine (at para.
70) or the possibility that a "poseur"” or "wannabee" may
inscribe the tattoo "as sone kind of fad" (at para. 66).

[58] The trial judge also characterized Dr. Totten's opinion
concerning the neaning of the tattoo as "a novel scientific
theory". Having so characterized his opinion, the trial judge,
appl ying binding authority, subjected Dr. Totten's evidence to

a nore rigorous threshold reliability inquiry than would be the

case if his opinion was not regarded as involving a novel
scientific theory. However, it would seemfromthe tria
judge's reasons that he would have excluded Dr. Totten's

evi dence even on the lower threshold reliability requirenent
applicable to expert opinion evidence that does not involve a
novel scientific theory (at para. 92).

[ 59] Despite the many reasons advanced by the trial judge for
rejecting Dr. Totten's evidence, it would appear that had Dr.
Totten's studies and clinical work included nmenbers of the
Mal vern Crew, the trial judge would have admtted his evidence
(at para. 12). In the course of explaining four possible
ways in which the Crown could have adduced adm ssi bl e expert
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evidence, the trial judge said, at para. 9:

The third possible way woul d be through a soci ol ogi st ,
crimnol ogi st, or psychol ogist with specific experience of
the Malvern Crew.

(vi) Analysis

[60] The adm ssibility of Dr. Totten's opinion as to the
meani ng of the respondent's teardrop tattoo raised a difficult
evidentiary problemfor the trial judge. On the one hand, gang
culture and the nmurderous violence it pronotes were unavoi dably
central features of the factual matrix of this trial. On the
ot her hand, the respondent could only be properly convicted if
the Crown could prove his personal crimnal responsibility in
M. Peter's death. The respondent could not be convicted on the
basis of his involvenent in a violent gang culture. In ruling
on the admssibility of Dr. Totten's evidence, the trial judge
had to steer a course that would at once equip the jury with
all relevant, reliable information avail able and needed to
arrive at a correct verdict, while avoi ding exposure to
information that could invite a verdict based on the jury's
under st andably negative reaction to those who were part of the
gang culture: see R v. J. (J.), [2000] 2 S.C R 600, [2000]
S.CJ. No. 52, at para. 61

[61] Wth respect, | think the trial judge, whose reasons
reveal a detailed consideration of the issues raised by Dr.
Totten's proposed [page350] evidence, erred in excluding Dr.
Totten's evidence in its entirety. Before turning to the errors
in his analysis, | wll address the general principles
governing the admssibility of this kind of evidence. | propose
to outline an approach that | suggest may be hel pful when
assessing adm ssibility. In doing so, I do not depart fromthe
controlling jurisprudence of the Supreme Court of Canada. Nor
do | intend to suggest that the adm ssibility of expert opinion
evi dence shoul d al ways be approached in the sane way.

(a) Delineating the scope of the expert's opinion

[62] The adm ssibility inquiry is not conducted in a vacuum
Before deciding admssibility, a trial judge nust determ ne the
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nature and scope of the proposed expert evidence. |In doing so,
the trial judge sets not only the boundaries of the proposed
expert evidence but also, if necessary, the |anguage in which
the expert's opinion may be proffered so as to mnimze any
potential harmto the trial process. A cautious delineation of
t he scope of the proposed expert evidence and strict adherence
to those boundaries, if the evidence is admtted, are
essential. The case | aw denonstrates that overreachi ng by
expert witnesses is probably the nost common fault |eading to
reversal s on appeal: see, for exanple, R v. Ranger (2003), 67
OR (3d) 1, [2003] OJ. No. 3479 (C.A); R v. Kynchuk
[2005] O J. No. 5094, 203 CC C (3d) 341 (CA); R v. K

(A) (1999), 45 OR (3d) 641, [1999] OJ. No. 3280 (C A),

at paras. 123-35; R v. Llorenz, [2000] O J. No. 1885, 145
C.CC (3d) 535 (C.A), at paras. 33-40.

[63] A determ nation of the scope of the proposed expert
opi ni on evidence and the manner in which it may be presented to
the jury if adm ssible will be nmade after a voir dire. The
procedures to be followed on that voir dire are for the trial
judge to decide. Sonetines the expert nust be exam ned and
cross-exam ned on the voir dire to ensure that the proposed
evidence is properly understood. At the conclusion of the voir
dire, the trial judge nust identify with exactitude the scope of
t he proposed opinion that nay be adm ssible. He or she wll also
deci de whether certain term nology used by the expert is
unnecessary to the opinion and potentially m sleading: see R v.
G (P.), [2009] OJ. No. 121, 242 C. C. C. (3d) 558 (C.A), at
para. 16. Adm ssibility is not an all or nothing proposition.

[ See Note 6 below] Nor is the trial judge limted to [ page351]

ei ther accepting or rejecting the opinion evidence as tendered
by one party or the other. The trial judge may admt part of the
proffered testinony, nodify the nature or scope of the proposed
opinion, or edit the | anguage used to frane that opinion: see,
for exanple, R v. Wlson, [2002] O J. No. 2598, 166 C.C.C. (3d)
294 (S.C. J.).

[ 64] The inportance of properly defining the limts and nature
of proposed expert opinion evidence and the | anguage to be used
by the expert is one of the valuable | essons | earned fromthe
Inquiry into Pediatric Forensic Pathology in Ontario. [See Note
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7 below] That inquiry exam ned the forensic work of Dr. Charles
Smth, who at the tine was considered to be a | eading pediatric
pat hol ogist in Ontario. The inquiry determ ned that, anong other
failings, Dr. Smth often went beyond the limts of his
expertise when offering opinions in his testinony. H s excesses
were sonetimes not caught by the court or counsel and, al ong
with other shortcomngs, led to several mscarriages of justice.
Goudge J. A, the Conm ssioner, stressed the trial judge's
obligation to take an active role in framng the scope and the

| anguage of the proposed expert opinion evidence. He observed,
at pp. 499-500:

A final outconme fromthe adm ssibility process is a clear
definition of the scope of the expertise that a particul ar
witness is qualified to give. As discussed in the earlier
part of this chapter, it will be beneficial to define the
range of expertise with as nuch precision as possible so that
all the parties and the wwtness are alerted to areas where
the witness has not been qualified to give evidence. . . . As
| earlier recommended, the trial judge should take steps at
the outset to define clearly the proposed subject area of the
W tness's expertise. At the conclusion of the voir dire, the
trial judge will be well situated to rule with precision on
what the witness can and cannot say. These steps will help to
ensure that the witness's testinony, when given, can be
confined to permssible areas and that it neets the

requi renent of threshold reliability.
(Enmphasi s added)

[ 65] The present case affords an exanple of the problemthat
can ensue when the proffered expert opinion evidence is not
properly circunscribed. Inits primary position, the Crown
contended that Dr. Totten's opinion could be put before the
jury in the formof a hypothetical, which, as the trial judge
accurately observed, was "tantamount to a confession" (at para.
92). The [page352] Crown's proposed formulation of Dr. Totten's
evi dence drew a straight and powerful |ine between the jury's
acceptance of his opinion and the conviction of the respondent
on a charge of first degree nmurder. As advanced by the Crown in
its primary position, Dr. Totten's evidence reads less |like the
opi nion of a sociologist on the neaning of a synbol used in a
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certain culture and nore |ike evidence froma factual w tness
offering identification testinony: see United States of Anerica
v. Mejia, 545 F.3d 179 (2nd Cir. 2008), at pp. 195-96.

[66] In his reasons, the trial judge acknow edged both the
primary and alternative positions advanced by the Crown, but in
hi s anal ysis focussed al nost entirely on the Crown's primary
position. For exanple, very early in his analysis (at para.

25), he summarized Dr. Totten's proposed evidence in these
terns:

Dr. Totten concluded that M. Abbey's tattoo was related to
the nurder of a rival gang nenber in 2004.

[67] References to Dr. Totten's evidence going directly to
t he neaning of the respondent's tattoo are found throughout the
reasons. In the concluding paragraph (at para. 96), the trial
j udge sai d:

It would be an error to allow Dr. Totten to testify to the
potential nmeanings of the teardrop tattoo on M. Abbey's face
and to present a ready-nmade inference concerning it to the
jury.

The cl ose and strong connection urged by the Crown between Dr.
Totten's opinion and the ultimate issue of identification quite
properly caused the trial judge to be concerned that if
admtted, Dr. Totten's evidence could usurp the jury's fact-
finding role on the ultimte issue in the trial: R V.

Mohan, [1994] 2 SSC R 9, [1994] S.CJ. No. 36, at p. 24 S.CR

[68] The Crown's attenpt to link directly Dr. Totten's
opinion to the identity of the respondent as the killer
m sconcei ved the true nature of Dr. Totten's opinion and the
role he could legitimately play in assisting the jury. H's
report and his evidence made it clear that he could not speak
to the reason the respondent placed a teardrop tattoo on his
face. Dr. Totten could speak to the culture within urban street
gangs in Canada and specifically the potential neanings to be
taken fromthe inscription of a teardrop tattoo on the face of
a young nmal e nenber of that culture. Dr. Totten's evidence was
directed to the potential nmeanings attributed to that synbol
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within a given culture and not to the reason any particul ar

i ndi vidual placed a tattoo on his face. Properly understood,
Dr. Totten's opinion provided context within which to assess
ot her evidence that the jury woul d hear, thereby assisting the
jury in nmaking its own assessnent as to [page353] the neaning,
if any, to be given to the respondent’'s teardrop tattoo: see
David M Paciocco and Lee Stuesser, The Law of Evidence, 5th
ed. (Toronto: Irwn Law, 2008), at p. 209; Melvin M Mark
"Soci al Science Evidence in the Courtroom Daubert and
Beyond?" (1999), 5 Psychol. Pub. Pol'y & L. 175, at p. 187, n.
7.

[69] The Crown's secondary position on the voir dire was
described by the trial judge in these terns, at para. 28:

Dr. Totten's evidence could be limted to the
i ntroduction al one of the possible neanings for the tattoo
wi t hout providing his analysis of the specific nmeaning
attributable to M. Abbey's tattoo.

[ 70] This secondary position reflects the proper limts of
the opinion that Dr. Totten could properly advance. Phrased in
this manner, his opinion did not go directly to the ultimte
issue of identity and did not invite the jury to nove directly
from acceptance of the opinion to a finding of guilt. Dr.
Totten's opinion, as properly delineated, would formpart of a
| arger evidentiary picture to be evaluated as a whole by the
jury.

(b) The applicable principles and a suggested approach
to adm ssibility

[71] It is fundanental to the adversary process that
W tnesses testify to what they saw, heard, felt or did, and the
trier of fact, using that evidentiary raw material, determ nes
the facts. Expert opinion evidence is different. Experts take
informati on accunul ated fromtheir own work and experience,
conbine it with evidence offered by other w tnesses, and
present an opinion as to a factual inference that should be
drawn fromthat material. The trier of fact nmust then decide
whet her to accept or reject the expert's opinion as to the
appropriate factual inference. Expert evidence has the real
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potential to swall ow whole the fact-finding function of the
court, especially in jury cases. Consequently, expert opinion
evidence is presunptively inadm ssible. The party tendering the
evi dence nmust establish its admssibility on the bal ance of
probabilities: Paciocco and Stuesser, at pp. 184, 193; Hon.

Jus. S. Casey Hill, David M Tanovich and Louis P. Strezos,
MW I |ianms' Canadian Crimnal Evidence, 4th ed., |oosel eaf
(Aurora, Ont.: Canada Law Book, 2009), at para. 12:30.10.

[ 72] The increased reliance on expert opinion evidence by
both the Crown and defence in crimnal matters is evident upon
even a cursory review of the reported cases. Sonetines it seens
that a deluge of experts has descended on the crimnal courts
ready to offer definitive opinions to explain al nost anything.
Expert evidence is particularly preval ent where inferences nust
be [ page354] drawn froma w de variety of human behavi our: see,
for exanple, R v. Mlntosh (1997), 35 OR (3d) 97, [1997]

O J. No. 3172 (C.A), at pp. 101-103 OR, leave to appeal to
S.C.C refused R v. MCarthy, [1998] 1 S.C.R xii, [1997]
S.C.C A No. 610 (|l eave sought by second appellant in MIntosh,
M. MCarthy); David M Paciocco, "Coping Wth Expert Evidence
About Human Behavi our™ (1999) 25 Queen's L.J. 305, at pp.
307-308; S. Casey Hill et al., at para. 12:30.10; R .

A scanp, [1994] O J. No. 2926, 95 C.C.C. (3d) 466 (Gen. D v.),
approved in R v. L. (E A), [1998] OJ. No. 4160, 130 C. C. C
(3d) 438 (C A ), at para. 24; Ontario, Report of the Kaufmnman
Comm ssi on on Proceedi ngs I nvolving Guy Paul Mrin, vol. 1
(Toronto: Queen's Printer, 1998), at pp. 311-24. As Mol daver
J.A put it in R v. Cark (2004), 69 OR (3d) 321, [2004]

O J. No. 195 (C A ), at para. 107, a case involving the
proposed expert evidence of a crimnal profiler:

Conmbi ned, these two concerns [giving expert evidence nore
wei ght than it deserves and accepting expert evidence w thout
subjecting it to the scrutiny it requires] raise the spectre
of trial by expert as opposed to trial by jury. That is
sonet hing that nust be avoided at all costs. The problemis
not a new one but in today's day and age, with proliferation
of expert evidence, it poses a constant threat. Vigilance is
required to ensure that expert witnesses |ike Detective
| nspector Lines are not allowed to hijack the trial and usurp
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the function of the jury.
(Enmphasi s added)

[ 73] Despite justifiable msgivings, expert opinion evidence
is, of necessity, a mainstay in the litigation process. Put
bluntly, many cases, including very serious crimnal cases,
could not be tried wi thout expert opinion evidence. The
judicial challenge is to properly control the adm ssibility of
expert opinion evidence, the manner in which it is presented to
the jury and the use that the jury makes of that evidence.

[ 74] The current approach to the admssibility of expert
opi ni on evidence was articul ated by Sopinka J. in Mbhan.

Broadl y speaki ng, Mdhan repl aced what had been a sonmewhat
| ai ssez faire attitude toward the adm ssibility of expert
opi nion evidence with a principled approach that required
closer judicial scrutiny of the proffered evidence. After
Mohan, trial judges were required to assess the potential value
of the evidence to the trial process against the potential harm
to that process flow ng from adm ssion.

[ 75] The four criteria controlling the adm ssibility of
expert opinion evidence identified in Mhan have achi eved an
al nost canonical status in the | aw of evidence. No judgnment on
the topic seens conplete without reference to them The four
Criteria are:

-- relevance; [page355]

-- necessity in assisting the trier of fact;

-- the absence of any exclusionary rule; and

-- a properly qualified expert.

[ 76] Using these criteria, | suggest a two-step process for
determining adm ssibility. First, the party proffering the
evi dence nmust denonstrate the existence of certain
preconditions to the adm ssibility of expert evidence. For
exanpl e, that party nust show that the proposed witness is
qualified to give the rel evant opinion. Second, the trial judge
must deci de whet her expert evidence that neets the
preconditions to adm ssibility is sufficiently beneficial to
the trial process to warrant its adm ssion despite the
potential harmto the trial process that may flow fromthe
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adm ssion of the expert evidence. This "gatekeeper" conponent
of the admssibility inquiry lies at the heart of the present
evidentiary regi nme governing the admssibility of expert
opi ni on evi dence: see Mhan; R v. D. (D.), [2000] 2 S.C.R
275, [2000] S.CJ. No. 44; J. (J.); R v. Trochym [2007] 1
S.CR 239, [2007] S.CJ. No. 6; K (A ); Ranger; R v. GCsmar
(2007), 84 OR (3d) 321, [2007] OJ. No. 244 (C A ), leave
to appeal to S.C.C. refused (2007), 85 OR (3d) xviii, [2007]
S.C.C A No. 157.

[77] | appreciate that Mhan does not describe the
adm ssibility inquiry as a two-step process. It does not
di stingui sh between what | refer to as the preconditions to
adm ssibility and the trial judge's exercise of the
"gat ekeeper” function. My description of the process as
involving two distinct phases does not alter the substance of
the anal ysis required by Mdhan. In suggesting a two-step
approach, | nean only to facilitate the admssibility analysis
and the application of the Mohan criteria.

[78] It is helpful to distinguish between what | describe as
the preconditions to adm ssibility of expert opinion evidence
and the performance of the "gatekeeper" function because the
two are very different. The inquiry into conpliance with the
preconditions to adm ssibility is a rul es-based anal ysis that
will yield "yes" or "no" answers. Evidence that does not neet
all of the preconditions to admssibility nmust be excluded and
the trial judge need not address the nore difficult and subtle
considerations that arise in the "gatekeeper" phase of the
adm ssibility inquiry.

[ 79] The "gat ekeeper” inquiry does not involve the
application of bright line rules, but instead requires an
exercise of judicial discretion. The trial judge nust identify

and wei gh conpeting consi derations to deci de whet her on bal ance

t hose considerations favour the adm ssibility of the evidence.
This cost-benefit analysis is case-specific and, unlike the

first phase of the admssibility [page356] inquiry, often does
not admt of a straightforward "yes" or "no" answer. Different
trial judges, properly applying the relevant principles in the
exercise of their discretion, could in sone situations cone to
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di fferent conclusions on adm ssibility.

[80] In what | refer to as the first phase, four
preconditions to adm ssibility nust be established, none of
whi ch were in dispute at trial
-- the proposed opinion nust relate to a subject matter that
is properly the subject of expert opinion evidence;
-- the witness nust be qualified to give the opinion;
-- the proposed opinion nust not run afoul of any exclusionary
rule apart entirely fromthe expert opinion rule; and
-- the proposed opinion nust be logically relevant to a
mat eri al issue.

[ 81] For the purpose of explaining the analytic distinction
draw between the preconditions to adm ssibility and the
"gat ekeeper” function, | need not address the first three
preconditions. The rel evance criterion, however, does require
sone expl anation. Relevance is one of the four Mhan criteria.
However, | use the word differently than Sopinka J. used it in
Mohan.

[ 82] Rel evance can have two very different nmeanings in the
evidentiary context. Relevance can refer to |ogical relevance,
a requirenment that the evidence have a tendency as a matter of
human experience and | ogic to nmake the existence or non-
exi stence of a fact in issue nore or less likely than it
woul d be wi thout that evidence: J. (J.), at para. 47. Gven
this meani ng, relevance sets a low threshold for admssibility
and reflects the inclusionary bias of our evidentiary rules:
see R v. Carke, [1998] OJ. No. 3521, 129 C.C.C. (3d) 1
(CA), at p. 12 C.C.C. Relevance can also refer to a
requi renent that evidence be not only logically relevant to a
fact in issue, but also sufficiently probative to justify its
adm ssion despite the prejudice that may flow fromits
adm ssion. This neaning of relevance is described as | egal
rel evance and involves a limted weighing of the costs and
benefits associated with admtting evidence that is undoubtedly
logically relevant: see Paci occo and Stuesser, at pp. 30-35.

[83] The relevance criterion for admssibility identified in
Mohan refers to legal relevance. To be relevant, the evidence
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must not only be logically relevant but nust be sufficiently
probative to justify adm ssion: see Mhan, at pp. 20-21 S.C R
K. (A), at paras. 77-89; Paciocco and Stuesser, at pp. 198-99.
[ page357]

[ 84] When | speak of relevance as one of the preconditions to
adm ssibility, | refer to logical relevance. | think the
eval uation of the probative value of the evidence mandated by
t he broader concept of |egal relevance is best reserved for the
"gat ekeeper" phase of the adm ssibility analysis. Evidence
that is relevant in the sense that it is logically relevant to
a fact in issue survives to the "gatekeeper" phase where the
probative val ue can be assessed as part of a holistic
consideration of the costs and benefits associated with
admtting the evidence. Evidence that does not neet the |ogical
rel evance criterion is excluded at the first stage of the
inquiry: see, e.g., R v. Dmtrov (2003), 68 OR (3d) 641
[2003] O J. No. 5243 (C. A ), at para. 48, |eave to appeal to
S.C.C. refused (2004), 70 OR (3d) xvii, [2004] S.C.C A No.
59.

[ 85] My separation of logical relevance fromthe cost-benefit
anal ysis associated with | egal rel evance does not alter the
criteria for admssibility set down in Mhan or the underlying
principles governing the adm ssibility inquiry. | separate
| ogical fromlegal relevance sinply to provide an approach
whi ch focuses first on the essential prerequisites to
adm ssibility and second, on all of the factors relevant to the
exercise of the trial judge's discretion in determ ning whether
evi dence that neets those preconditions should be received.

[86] As indicated above, it was not argued that Dr. Totten's
evi dence did not neet the preconditions to adm ssibility. Nor
is it suggested that it was not logically relevant to identity,
a fact in issue. The battle over the admssibility of his
evi dence was fought at the "gatekeeper" stage of the analysis.
At that stage, the trial judge engages in a case-specific cost-
benefit anal ysis.

[87] The "benefit" side of the cost-benefit eval uation
requires a consideration of the probative potential of the
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evi dence and the significance of the issue to which the
evidence is directed. Wien one | ooks to potential probative
val ue, one nust consider the reliability of the evidence.
Reliability concerns reach not only the subject natter of the
evi dence, but al so the nethodol ogy used by the proposed expert
in arriving at his or her opinion, the expert's expertise and
the extent to which the expert is shown to be inpartial and
obj ective. [See Note 8 bel ow [page358]

[ 88] Assessnent of the reliability of proffered expert
evi dence has becone the focus of nuch judicial attention,
particularly where the expert advances what is purported to be
scientific opinion: see, for exanple, Daubert v. Merrell Dow
Phar maceuticals Inc., 509 U S 579, 113 S. C. 2786 (1993); J.
(J.), at paras. 33-37; S. Casey Hill et al., at para.

12: 30. 20. 30; Bruce D. Sal es and Daniel W Shuman, Experts in
Court Reconciling Law, Science, and Professional Know edge
(Washi ngton, D.C.: Anerican Psychol ogi cal Associ ation,
2005) .

[89] In assessing the potential benefit to the trial process
flowing fromthe adm ssion of the evidence, the trial judge
must intrude into territory customarily the exclusive domain of
the jury in acrimnal jury trial. The trial judge' s evaluation
is not, however, the sane as the jury's ultimte assessnent.
The trial judge is deciding only whether the evidence is worthy
of being heard by the jury and not the ultinmate question of
whet her the evidence should be accepted and acted upon.

[90] The "cost" side of the | edger addresses the various
risks inherent in the admssibility of expert opinion evidence,
descri bed succinctly by Binnie J. in J. (J.), at para. 47 as
"consunption of tinme, prejudice and confusion”. Cearly, the
nost inportant risk is the danger that a jury will be unable to
make an effective and critical assessnment of the evidence. The
conplexity of the material underlying the opinion, the expert's
i npressive credentials, the inpenetrable jargon in which the
opinion is wapped and the cross-examner's inability to expose
the opinion's shortcom ngs nmay prevent an effective eval uation
of the evidence by the jury. There is a risk that a jury faced
with a well-presented firmopinion my abdicate its fact-
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finding role on the understandabl e assunption that a person

| abel l ed as an expert by the trial judge knows nore about his
or her area of expertise than do the individual nmenbers of the
jury: J. (J.), at para. 25.

[91] In addition to the risk that the jury will yield its
fact-finding function, expert opinion evidence can al so
conprom se the trial process by unduly protracting and
conplicating proceedi ngs. Unnecessary and excessive resort to
expert evidence can also give a distinct advantage to the party
with the resources to hire the nost and best experts -- often
the Ctown in a crimnal proceeding.

[92] Al of the risks described above will not inevitably
arise in every case where expert evidence is offered. Nor wll
the risks have the sane force in every case. For exanple, in
this case, | doubt that the jury would have difficulty
critically evaluating Dr. Totten's opinion. There was nothing
conpl ex or obscure about his methodol ogy, the material he
relied on in formng his [page359] opinion or the |anguage in
whi ch he framed and expl ai ned his opinion. As when neasuring
the benefits flowng fromthe adm ssion of expert evidence, the
trial judge as "gatekeeper" nmust go beyond truisnms about the
ri sks inherent in expert evidence and cone to grips wth those
risks as they apply to the particular circunstances of the
i ndi vi dual case.

[ 93] The cost-benefit anal ysis denands a consi deration of the
extent to which the proffered opinion evidence is necessary to
a proper adjudication of the fact(s) to which that evidence is
directed. In Mhan, Sopinka J. describes necessity as a
separate criterion governing adm ssibility. | see the necessity
analysis as a part of the larger cost-benefit analysis
performed by the trial judge. In relocating the necessity
anal ysis, | do not, however, depart fromthe role assigned to
necessity by the Mdhan criteri a.

[94] It seens self-evident that an expert opinion on an issue
that the jury is fully equi pped to decide w thout that opinion
i's unnecessary and should register a "zero" on the "benefit"
side of the cost-benefit scale. Inevitably, expert opinion
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evi dence that brings no added benefit to the process wll be
excl uded: see, for exanple, R v. Batista, [2008] O J. No.

4788, 238 C.C.C. (3d) 97 (C A ), at paras. 45-47; R v. Nahar,
[2004] B.C.J. No. 278, 181 C.C.C. (3d) 449 (C. A), at paras.
20-21. Opinion evidence that is essential to a jury's ability
to understand and eval uate material evidence will register high
on the "benefit" side of the scale. However, the ultimate

adm ssibility of the opinion, even where it is essential, wll
depend on not only its potential benefit, but on the potenti al
prejudice to the trial process associated with its adm ssion.

[95] In many cases, the proffered opinion evidence will fal
somewher e between the essential and the unhel pful. In those
cases, the trial judge's assessnent of the extent to which the
evi dence could assist the jury will be one of the factors to be
wei ghed i n deciding whether the benefits flow ng from adm ssion
are sufficiently strong to overcone the costs associated with
adm ssion. In addressing the extent to which the opinion
evidence is necessary, the trial judge wll have regard to
other facets of the trial process --such as the jury
instruction -- that may provide the jury with the tools
necessary to adjudicate properly on the fact in issue wthout
t he assi stance of expert evidence: D. (D.), at para. 33; R V.
Boni steel, [2008] B.C.J. No. 1705, 236 C.C.C. (3d) 170 (C A),
at para. 69.

[96] It is unnecessary to explore the necessity requirenment
in any greater detail. The trial judge appears to have accepted
def ence counsel's concession that Dr. Totten's evidence was
necessary in the sense that the neaning of a teardrop tattoo
was outside of the ordinary know edge of a Toronto juror (at
para. 34). [page360]
(c) Application of the principles to this case

[97] The trial judge's decision to exclude Dr. Totten's
evi dence was the product of his cost-benefit analysis. That
assessnment is entitled to deference on appeal: D. (D.), at
para. 13; Bonisteel, at para. 70. In ny view, however, the
trial judge made five legal errors in his analysis. First, he
did not properly delineate the nature and scope of Dr. Totten's
evi dence before addressing its admssibility. Second, in
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testing the reliability of Dr. Totten's proposed opi nion
evidence, the trial judge relied al nost exclusively on concepts
and criteria that were inappropriate to the assessnent of the
reliability of Dr. Totten's opinion while failing to consider
the criteria that were relevant. Third, in exam ning the
met hods used by Dr. Totten to enhance the reliability of his
opinion, the trial judge inposed too high a standard of
reliability, m sapprehended parts of Dr. Totten's evidence and
consi dered evidence that was irrelevant to the reliability of
the opinion. Fourth, in assessing the reliability of Dr.
Totten's opinion, the trial judge went beyond questions of
threshold reliability and considered features of Dr. Totten's
evi dence that should have been left to the jury in their
ultimate assessnent of that evidence. Fifth, the trial judge
erred in holding that because Dr. Totten's opinion had not been
peer reviewed, it followed that his opinion was not based on
proven facts and could not be admtted into evi dence.

(d) The nature and scope of Dr. Totten's evidence

[98] | outlined Dr. Totten's evidence above (see Part ||
(tv)). The trial judge directed virtually the entirety of
his adm ssibility analysis to the Ctown's primary position,
whi ch woul d have had Dr. Totten testifying as to the neaning of
the respondent's teardrop tattoo. | have already indicated that
position was not consistent with the substance of Dr. Totten's
evidence or his reports. Dr. Totten could not speak directly to
the reasons the respondent had put a teardrop tattoo on his
face. But, he could offer an opinion based on his research,
clinical experience and review of the relevant literature as to
t he neaning ascribed to a teardrop tattoo wthin the urban
street-gang culture, a community to which the respondent
adm ttedly bel onged. The Crown's alternative position was
consistent wwth the scope of Dr. Totten's evidence and
experti se.

[99] The difference between an opinion on why the respondent
put the teardrop tattoo on his face and an opi nion on the
meani ngs of that synbol in the street gang culture in which the
respondent lived is nmuch nore than semantical. The fornmer
speaks directly to the issue of the nurderer's identity. That
opinion, if [page36l] heard, invites the jury to nove directly
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fromaccepting Dr. Totten's evidence to a finding of guilt. The
| atter opinion speaks on a nuch nore general |evel and provides
context in which the evidence of other w tnesses, who can speak
nmore directly to the facts of the case, can be placed and
assessed.

[ 100] The distinction between the proper scope of Dr.
Totten's evidence and the scope as prinmarily advanced by the
Crown and considered by the trial judge is not unlike the
distinction drawmn in K (A). In that case, Charron J. A dealt
w th expert evidence relating to the behaviour of children who
had al |l egedly been abused. As she expl ai ned, the experts in
that case could not testify that certain features of a child's
behavi our denonstrated that the child had been abused. In other
words, the experts could not forge a direct |ink between their
observations and prior abuse of the conplainant. However, those
experts could testify for the limted purpose of explaining
that certain kinds of behavi our have been commonly observed in
victinms of child abuse. That kind of expert evidence was
adm ssi bl e because it provided the jury with a nore conpl ete
pi cture when assessing the entirety of the evidence and, in
particul ar, when deci di ng what inferences or conclusions should
be drawn fromthe post-event behaviour of the conplainants:
see, also, R v. Bernardo, [1995] O J. No. 2249, 42 C R (4th)
96 (Gen. Div.); R v. F. (D.S) (1999), 43 OR (3d) 609

[1999] O J. No. 688, 132 CC.C. (3d) 97 (C. A ), at paras.
50- 52.

[ 101] The trial judge, no doubt influenced by the Crown's
primary position, failed to properly limt the scope of Dr.
Totten's opinion. He addressed the question of adm ssibility on
the assunption that Dr. Totten would speak directly to the
reason the respondent had put a teardrop tattoo on his face.
The trial judge's only reference to the nerits of the Crown's
alternative position in the course of his 96-paragraph decision
appears in the |last sentence of the |ast paragraph where he
states "the sane reliability concerns are present in either
form of the proposed expert evidence".

[102] | disagree with this assessnent. Had the trial judge
l[imted Dr. Totten's opinion to the potential neanings of the
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tattoo wthin the street gang culture, Dr. Totten would not
have testified about the neaning of the respondent's tattoo.
Hi s evidence could not be described as "tantanmount to a
confession” (at para. 1). Nor would Dr. Totten's evidence
"present a ready-made inference concerning it [the meaning
of the tattoo]" (at para. 96).

[103] Properly limted, Dr. Totten's evidence took a first,
al beit inportant, step toward establishing the Crown's position
that the respondent's teardrop tattoo signified that he had
killed M. Peter. Standing al one, however, the evidence could
not make [page362] the Crown's case with respect to the neaning
of the tattoo. | see no significant risk that the jury, having
heard Dr. Totten's opinion in its properly limted form would
have noved directly from accepting that opinion to a conviction
of the respondent. One nust bear in mnd that if Dr. Totten's
evi dence was adm tted, he would have been cross-exam ned. No
doubt, his ready acknow edgenent that he coul d not speak
directly to the respondent’'s reasons for putting a tattoo on
his face would be front and centre in that cross-exam nation.
Had the trial judge limted the scope of Dr. Totten's evidence
along the lines proposed by the Ctown in its alternative
position, the cost-benefit analysis required by the case | aw
may well have yielded a different result.

(e) Assessing the reliability of Dr. Totten's opinion
(1) The Daubert factors are not applicable

[104] During Dr. Totten's evidence and the argunent follow ng
his evidence, the trial judge continually referred to the
reliability factors identified in Daubert, the |eading Amrerican
authority, which is approvingly referred to in the Suprene
Court of Canada's decision in J. (J.). In numerous |engthy
di al ogues with Crown counsel, the trial judge repeatedly
chal l enged the Crown to establish the reliability of Dr.
Totten's opinion using the Daubert factors. Those factors
i nclude the existence of neasurable error rates, peer review of
results, the use of random sanpling and the ability of the
tester to replicate his or her results.

[105] In his reasons for excluding Dr. Totten's evidence, the
trial judge treated the evidence as advancing a "novel
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scientific theory" (at para. 38) put forward to "scientifically
prove that M. Abbey's tattoo neans he killed Sinmeon Peter" (at
para. 92). Having set Dr. Totten's opinion up as a scientific
theory, the trial judge then tested the reliability of that
theory as if it had been put forward as the product of an
inquiry based on the scientific nmethod. The trial judge's
reasons are replete with references to the absence of error
rates (at paras. 56-59, 62-64), the failure to use random
sanpling (at paras. 56-59), the absence of peer review of Dr.
Totten's conclusions (at para. 78) and the absence of any
attenpt to replicate Dr. Totten's findings (at para. 78). It is
clear that the trial judge viewed the absence of the factors
identified in Daubert as fatal to the reliability of Dr.
Totten's evidence. He said, at para. 78:

Wt hout evidence on the rate of error, a peer review of his
conclusions, or the replication of his findings, |I am not
satisfied that Dr. Totten's conclusion is not flawed.

[ page363]

[ 106] The extent to which the Daubert factors dom nated the
trial judge's reliability analysis can be seen in the follow ng
passage fromhis reasons (at para. 56):

One of the problems with accepting his nethodol ogy is that
the comon indicia of reliable, replicable, scientific
studies are not present (nor could they be according to Dr.
Totten) in his qualitative research. In order to generalize
and extrapolate Dr. Totten's findings, or use his theory as a
di agnostic tool, | should have sonme know edge about the
statistical probability of the accuracy of his concl usions.
To that end, his conclusions should be tested by applying
themto a random sanpl e of the popul ati on of street gangs who
wear teardrop tattoos to see if his conclusion can be
fal sified.

(Enmphasi s added)

[ 107] This passage m scharacterizes Dr. Totten's evidence as
presenting a "theory" to be used as a "diagnostic tool". This
| anguage, taken fromthe | eading authority of J. (J.), does not
fit Dr. Totten's evidence. | also do not understand the neaning
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of the reference to "random sanpl es of the popul ation of street
gangs who wear teardrop tattoos". The persons interviewed by
Dr. Totten were randomy selected in the sense that he did not
seek out particul ar gang nenbers. They were not randomy
selected in the sense that Dr. Totten specifically excluded
persons who had a strong notive to mslead him It may be that
the trial judge was sinply saying that Dr. Totten's concl usions
coul d have been tested through additional interviews with nore
street gang nenbers fromdifferent gangs all of whom had
teardrop tattoos. One cannot disagree that interviews with nore
gang nenbers who had teardrop tattoos woul d have assisted in
wei ghing Dr. Totten's opinion. However, that process is not the
sane as the process of random sanpling as that termis used in
the application of the scientific nethod.

[108] It is not surprising that Dr. Totten's opinion could
not pass scientific nmuster. Wile his research, and hence his
opi nion, could be regarded as scientific in the very broad
sense of that word, as used in McIntosh, Dr. Totten did not
pretend to enploy the scientific method and did not depend on
adherence to that nethodol ogy for the validity of his
conclusions. As his opinion was not the product of scientific
inquiry, its reliability did not rest on its scientific
validity. Dr. Totten's opinion flowed fromhis specialized
know edge gai ned through extensive research, years of clinical
work and his famliarity wwth the relevant academc literature.
It was unhel pful to assess Dr. Totten's evi dence agai nst
factors that were entirely foreign to his nmethodol ogy. As

Prof essors Sal es and Shuman put it in their text, Experts in
Court: Reconciling Law, Science, and Professional Know edge, at
pp. 74-75: "[f]or non-scientific expert testinony, scientific
validity is an oxynoron". [page364]

[109] Scientific validity is not a condition precedent to the
adm ssibility of expert opinion evidence. Mst expert evidence
routinely heard and acted upon in the courts cannot be
scientifically validated. For exanple, psychiatrists testify to
the exi stence of various nental states, doctors testify as to
the cause of an injury or death, accident reconstructionists
testify to the location or cause of an accident, econom sts or
rehabilitation specialists testify to future enpl oynent
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prospects and future care costs, fire marshals testify about
the cause of a fire, professionals froma w de variety of
fields testify as to the operative standard of care in their
profession or the cause of a particular event. Like Dr. Totten,
t hese experts do not support their opinions by reference to
error rates, random sanplings or the replication of test
results. Rather, they refer to specialized know edge gai ned

t hrough experience and specialized training in the rel evant
field. To test the reliability of the opinion of these experts
and Dr. Totten using reliability factors referable to
scientific validity is to attenpt to place the proverbia
square peg into the round hole. [See Note 9 bel ow

[ 110] Tested exclusively against the Daubert factors, nuch of
the expert evidence routinely accepted and acted upon in courts
woul d be excl uded despite its obvious reliability and value to
the trial process. However, Daubert does not suggest that the
factors it proposes are essential to the reliability inquiry.
| nst ead, Daubert, at p. 594 U. S., describes that inquiry as "a
flexible one". This flexibility was subsequently enphasized in
Kumho Tire Co. v. Carmchael, 526 U.S. 137, 119 S. C. 1167
(1999). Unlike Daubert, Kumho Tire Co. did not involve an
opinion, the validity of which relied upon the scientific
met hod. The expert's opinion in Kumho Tire Co. depended in part
on scientific principles but also upon the know edge of the
W tness gai ned through his experience and training.

[111] In Kunho Tire Co., the court nade it clear that, while
all expert opinion evidence nust denonstrate a sufficient |evel
of reliability to warrant its admssibility, a flexible
approach to the determnation of reliability was essential.
Sonme Daubert factors, e.g., error rates, are not germane to
sone kinds of expert testinony. The court observed, at p. 150
U S.: [ page365]

In other cases, the relevant reliability concerns nay focus
upon personal know edge or experience. As the Solicitor
CGeneral points out, there are many different Kkinds of
experts, and many different kinds of expertise. . . . Daubert
makes clear that the factors it nmentions do not constitute a
"definitive checklist or test." . . . W agree with the
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Solicitor General that "the factors identified in Daubert may
or may not be pertinent in assessing reliability, depending
on the nature of the issue, the expert's particular

expertise, and the subject of his testinony."

(Enmphasis in original; footnote omtted)

[112] An exanple of the flexible approach to the assessnent
of reliability favoured in Daubert and Kumho Tire Co. is found
in United States of America v. Hankey, 203 F.3d 1160 (9th Cr
2000), a case involving expert evidence regardi ng gangs. There,
the prosecution offered expert opinion evidence through a | ong-
ti me undercover police officer of the "code of silence" that
operated within the culture of certain urban street gangs.
After referring to Kumho Tire Co. and the need to assess
reliability by indicia that are relevant to the particul ar
expertise advanced, the court said, at p. 1169 F. 3d:

G ven the type of expert testinony proffered by the
government, it is difficult to imagine that the court could
have been nore diligent in assessing rel evance and
reliability. The Daubert factors (peer review, publication,
potential error rate, etc.) sinply are not applicable to this
ki nd of testinony, whose reliability depends heavily on the
know edge and experience of the expert, rather than the
met hodol ogy or theory behind it.

(Enmphasi s added)

[ 113] Several Canadian trial courts have reached a simlar
conclusion and admtted expert evidence about various features
of gang culture relevant to the particul ar prosecution: see,
e.g., R v. Wlson; R v. H (HJ.), [2002] B.C.J. No. 3103,
2002 BCSC 1833; R v. Gant, [2005] O J. No. 5891 (S.CJ.); R
v. Lindsay, [2004] O J. No. 4097, [2004] OT.C 896 (S.C.J.).

[ 114] The sanme caution agai nst the inappropriate use of the
Daubert factors to assess the reliability of expert opinion
evi dence can be found in Canadi an conmentary. Professor
Paci occo has observed:

Clearly it is inappropriate to consider all expertise as
science, or to require all expertise to attain the scientific
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met hod. Sone expert witnesses rely on science only in a | oose
sense. Actuaries apply probability theory and nathematics to
produce decidedly unscientific results. Appraisers nake

subj ective assessnents of objective data, as do famly
assessnment experts. Professionals testifying to standards of
care within their profession are doing nothing scientific.

Yet Daubert spawned a jurisprudence that was fixated for a
time wwth science. This led |lower courts to commt two kinds
of error. First, it caused sone |lower courts to hold that the
Daubert test and the gatekeeping role is confined to
scientific expertise. Experts who were not scientists would
not be subjected to the reliability inquiry prescribed by
Daubert. Second, it caused other courts to apply the criteria
listed in Daubert [page366] in a wooden fashion, even to non-
scientific forns of expertise. Each of these two kinds of
errors was caused by the failure to take context into
account. [See Note 10 bel ow]
(Enmphasi s added)

[ 115] Comm ssioner Goudge nmade the sane point in his report,
at p. 493:

Forensi ¢ pat hol ogy provides a good exanple of a discipline
that has not traditionally engaged in randomtesting or
determning rates of error. The reasons are obvious: testing
and reproduci bility cannot be used to verify a cause of
death. The forensic pathologist's opinion nmust instead rely
on specialized training, accepted standards and protocols

wi thin the forensic pathology community, accurate gathering
of enpirical evidence, attention to the limts of the

di scipline and the possibility of alternative explanations or
error, know edge derived from established peer-revi ewed

medi cal literature, and sound professional judgnent.
(Enmphasi s added)

[116] The trial judge m scharacterized Dr. Totten's opinion
as involving a novel scientific theory. It was not scientific.
It was not novel. And it was not a theory. Dr. Totten's opinion
was based on know edge he had acquired about a particul ar
cul ture through years of academ c study, interaction in various
ways with nmenbers of that culture and review of the rel evant
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l[iterature. He spoke to the nmeaning, as he understood it from
hi s knowl edge, of certain synbols within that culture. Dr.
Totten's evidence could no nore be regarded as a "scientific

t heory" than would evidence froma properly qualified expert to
the effect that wearing certain clothing in a particular
culture indicates that the wearer belonged to a particul ar
religious sect.

[ 117] The proper question to be answered when addressing the
reliability of Dr. Totten's opinion was not whether it was
scientifically valid, but whether his research and experiences
had permtted himto devel op a specialized know edge about gang
culture, and specifically gang synbol ogy, that was sufficiently
reliable to justify placing his opinion as to the potenti al
meani ngs of the teardrop tattoo within that culture before the
jury: see David P. Leonard, Edward J. Imu nkelried, David H
Kaye, David E. Bernstein and Jennifer L. Mookin, The New
Wgnore: A Treatise on Evidence (New York: Aspen Publishers,
2004), at para. 9.3.4. [page367]

(2) The relevant reliability factors

[118] In holding that the trial judge inproperly attenpted to
use the specific Daubert factors in assessing the reliability
of Dr. Totten's evidence, | do not suggest that the Crown was
not required to denonstrate threshold reliability. That
reliability had to be determ ned, however, using tools
appropriate to the nature of the opinion advanced by Dr.

Tott en.

[119] As with scientifically based opinion evidence, there is
no closed list of the factors relevant to the reliability of an
opinion like that offered by Dr. Totten. | would suggest,
however, that the followi ng are sone questions that nay be
relevant to the reliability inquiry where an opinion |ike that
offered by Dr. Totten is put forward:

-- To what extent is the field in which the opinion is offered
a recogni zed discipline, profession or area of specialized
trai ni ng?

-- To what extent is the work within that field subject to
qual ity assurance neasures and appropriate i ndependent
review by others in the field?
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-- What are the particular expert's qualifications within that
di sci pline, profession or area of specialized training?

-- To the extent that the opinion rests on data accumul at ed
t hrough vari ous nmeans such as interviews, is the data
accurately recorded, stored and avail abl e?

-- To what extent are the reasoning processes underlying the
opi nion and the nethods used to gather the rel evant
information clearly explained by the wtness and
susceptible to critical exam nation by a jury?

-- To what extent has the expert arrived at his or her opinion
usi ng net hodol ogi es accepted by those working in the
particular field in which the opinion is advanced?

-- To what extent do the accepted nethodol ogi es pronote and
enhance the reliability of the information gathered and
relied on by the expert?

-- To what extent has the wtness, in advancing the opinion,
honoured the boundaries and limts of the discipline from
whi ch his or her expertise arises?

-- To what extent is the proffered opinion based on data and
ot her information gathered i ndependently of the specific
case or, nore broadly, the litigation process? [page368]

[ 120] The significance of testing the expert's mnethodol ogi es
agai nst those accepted in the field was highlighted in Kumho
Tire Co., at p. 152 U S.:

The objective of that requirenment [the gatekeeper function]
is to ensure the reliability and rel evancy of expert
testinmony. It is to nmake certain that an expert, whether
basi ng testinony upon professional studies or personal
experience, enploys in the courtroomthe sane | evel of
intellectual rigour that characterizes the practice of an
expert in the relevant field.
(Enmphasi s added)

[ 121] The study of cultural nores within particular
communities or groups in a community is a well-recognized field
of study within the broader academ c and prof essi onal
di sci pli nes of sociol ogy, crimnology and ant hropol ogy. Dr.
Totten's expertise in this particular field was acknow edged by
all involved in this case. There was no chall enge to the manner
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in which Dr. Totten gathered the relevant data. By that | nean
it was not suggested that the informati on he | ooked to had not
been accurately recorded and nenorialized by those involved in
t he various studies. These three features of his evidence

shoul d have factored into the trial judge' s assessnent of the
threshold reliability of Dr. Totten's evidence. They were not.

[122] Dr. Totten testified at | ength about the techni ques and
met hods he used in his research to assenble and verify the
information he ultimately drew on to advance his opinion. Wile
acknow edgi ng that he could not ensure that all the information
he recei ved from gang nenbers was accurate, he explained the
vari ous nethods used in an attenpt to nmaxim ze the veracity of
the information received. Dr. Totten testified that the
met hodol ogy he foll owed was well established within his field
of study and was entirely consistent wth the nmethods used by
ot hers conducting the sanme kind of research. For exanple, Dr.
Totten expl ai ned several ways in which the concept of peer
review was used in his field. H's studies were all peer
revi ewed using those techni ques.

[123] The trial judge, as he was entitled to do, made his own
assessnment of the effectiveness of sonme of the specific
techni ques used by Dr. Totten to enhance the reliability of the
information he received in his studies. However, the trial
j udge shoul d have taken into account in his threshold
reliability assessnent the unchal |l enged evi dence that Dr.
Totten's work was done in accordance with the established and
accepted net hodol ogy used in his field. Dr. Totten, by
enpl oying "the sane |level of intellectual rigour”™ (Kumho Tire
Co., at p. 152 U.S.) when advancing his opinion in the
courtroomthat he and his col |l eagues used in the course of
their practice, enhanced the threshold reliability of the
opi ni on based on that work. [page369]

[124] Two ot her factors not nentioned by the trial judge were
potentially inportant to the reliability assessnent. First, Dr.
Totten drew his conclusions fromdata gathered in research
studi es that had no connection to this case. There was no
chance that in gathering the relevant information, Dr. Totten
sought, consciously or subconsciously, to lend his expertise to
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one side of the legal controversy. "Confirmation bias" was not
an issue. It cannot be suggested that Dr. Totten set out to
confirman existing belief about the neaning of teardrop

tatt oos when he conducted his research. Dr. Totten's neutrality
when he gathered the information he ultimately | ooked to to
formthe rel evant opinion distinguishes his evidence fromthat
of experts who are sought out to generate information for the
purposes of litigation, or those who cone to a case with firmy
hel d preconceived notions that place the expert firmy on one
si de of the controversy.

[ 125] Second, neither the nmethodol ogy used by Dr. Totten nor
hi s opi nion concerning the teardrop tattoos were conplex or
difficult for the | ayperson to understand and evaluate. | have
no doubt that the nmethods Dr. Totten enpl oyed, the data those
met hods produced and his opinion based on those data could be
critically evaluated and i ndependently assessed by a jury. This
was not rocket science.

[126] | amsatisfied that the factors outlined above, taken
in conbination, offer a firmbasis upon which a trial judge
could conclude that Dr. Totten's opinion, that the inscription
of a teardrop tattoo on the face of a young nmal e gang nenber
carried one of three possible neanings within the urban gang
culture, was sufficiently reliable to justify its adm ssion.
Unfortunately, the trial judge did not address these factors
but focused al nost exclusively on the Daubert factors, which,
for the reasons | have expl ained, had no rel evance to the
reliability of Dr. Totten's evidence.

(3) Further errors in the reliability assessnment

[127] In addition to using inapplicable reliability factors
and failing to consider applicable ones, the trial judge nade
errors in his assessnent of the nethods used by Dr. Totten to
enhance the reliability of his data. Mt significantly, the
trial judge applied too high a standard in determ ni ng whet her
t hose net hods provided sufficient reliability to clear the
threshold reliability requirenent.

[ 128] The trial judge accepted that sone of Dr. Totten's
met hods, for exanple triangulation, could enhance the
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reliability of the information given to himby the interviewed
gang nenbers (at para. 81). The trial judge ultimtely

concl uded, however, that the nethods used by Dr. Totten were
"not unassail able" (at para. 85) and [page370] were "far
fromfool proof" (at para. 84). In so holding, the trial judge
appears to have required the Crown to denonstrate that the

met hods used by Dr. Totten produced information that was proven
to be entirely accurate. For exanple, after referring to

i nvestigative discourse analysis, one of the tools used by Dr.
Totten and others in his field, the trial judge said, at para.
84:

there still exists the probability that some of Dr.
Totten's research subjects may have been deceitful on many
subj ects unknown to him That deceit would dramatically skew
his results and sanpl e size.
(Enmphasi s added)

[129] | would think that in any field of study where the
expert depends on information received from other individuals,
there will inevitably be "a probability" that sone of those
i ndi vi dual s "may have been deceitful" about something in the
course of the information gathering process. If this is the
st andard denmanded before opi nion evidence based on information
received fromindividual s can be admtted, one nust wonder how
evi dence from psychiatrists and psychol ogi sts based on
i nformati on gathered froman accused, his friends and famly is
ever deened sufficiently reliable to warrant its adm ssion.
That evidence is, of course, routinely received and used in
crimnal trials.

[ 130] The Crown was not required to denonstrate on the voir
dire that the information relied on by Dr. Totten was accurate.
The Crown was required to denonstrate that there were
sufficient indicia of reliability to warrant placing an opinion
based on that information before the jury so that it could nmake
the ultimate determ nation on the reliability of that
information and the validity of the opinion based on it. The
probability that sonme part of the wealth of material relied on
by Dr. Totten may have been inaccurate was not enough to keep
his opinion fromthe jury.
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[131] Not only did the trial judge test the informational
basis for Dr. Totten's opinion against too exacting a standard,
he al so m sapprehended parts of Dr. Totten's evidence. \Wen
expl ai ni ng why he regarded the absence of error rates to be a
very significant factor in assessing the reliability of Dr.
Totten's opinion, the trial judge expressed concern about the
risk of "false positives" in Dr. Totten's research. The trial
j udge explained (at para. 64):

[ T] he possibility of occasions occurring when an individual
wearing a teardrop tattoo fits the profile of a nurderer but
has in reality killed no one should be expressed.

[ 132] This observation denonstrates a m sapprehension of Dr.
Totten's evidence. Dr. Totten interviewed 300 gang nenbers.

Ni nety-seven had been convicted of hom cide rel ated of f ences.
O that group of 97, 71 had teardrop tattoos. Al 71 expl ai ned
that [page371] their teardrop tattoo represented the nurder of
a rival gang nenber. Dr. Totten's opinion as to the potenti al
meani ng of a teardrop tattoo was based in part on the
expl anation offered by persons who had a teardrop tattoo and
who had been convicted of a homcide related of fence. The
convictions for homcide related offences of 71 people with
teardrop tattoos |lent sone credibility to their explanation for
the reason behind the teardrop tattoo. Dr. Totten nmade no
attenpt to fit individuals with teardrop tattoos into "the
profile of a nmurderer". Language referring to profiling by
experts is used in sone of the expert opinion case |aw, but has
no application to Dr. Totten's evidence.

[133] The trial judge al so m sapprehended Dr. Totten's
evidence as it related to the potential notive of the gang
menbers interviewed to deny any invol venent in crimnal
activity. The trial judge determned that the reliability of
Dr. Totten's opinion suffered because of the very rea
possibility that gang nenbers he interviewed woul d have a
notive to conceal involvenent in crimnal activity (at paras.
82, 83). The trial judge explained that because Dr. Totten told
i nterviewees that he may be obliged to disclose crimnal
conduct reveal ed by them the interviewes woul d be rel uctant
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to disclose crimnal activity.

[ 134] There is no denying the logic of the trial judge's
anal ysis. In respect of sonme of the information gathered by Dr.
Totten, there was a very real notive to conceal the truth from

Dr. Totten. | do not see, however, how any notive to lie could
have a negative effect on the information pertinent to Dr.
Totten's opinion in this case. First of all, any lies told to

Dr. Totten by persons who did not have teardrop tattoos were
irrelevant for the purposes of his opinion. That opinion rested
in part on the explanation given for the teardrop tattoo by al
71 of the interviewed gang nenbers who both had tattoos and had
been convicted of a homcide related offence. Their responses,
linking their teardrop tattoos with the nurders of rival gang
menbers, could not have been notivated by a desire to avoid
crimnal liability. The only persons interviewed who had
teardrop tattoos and who m ght have had a notive to lie to
avoid incrimnating thenselves in a homcide were the ten gang
menbers who had teardrop tattoos, but did not have hom cide
related convictions. None of those gang nenbers suggested that
the teardrop tattoo represented involvenent in a hom cide.

[135] On the trial judge's hypothesis, sonme or all of these
ten gang nenbers nmay have |ied about the neaning of their
teardrop tattoo to avoid inplicating thenselves in the murder
of a rival gang nenber. If any of the ten lied for that reason,
however, their lie does not undermne the validity of Dr.
Totten's opinion that the [page372] nmurder of a rival gang
menber is one explanation for a teardrop tattoo, but would
i nstead confirmthat opinion.

[136] The trial judge al so m sapprehended Dr. Totten's
evi dence concerning the possibility that individuals who were
not gang nenbers would place a teardrop tattoo on their face as
a fashion statenent or to pose as persons living the gangster
lifestyle. The trial judge said (at para. 66) that Dr. Totten:

was quite adamant in elimnating the possibility that
"wannabees" or "poseurs" nmay have a teardrop inscribed on
their face in order to portray a sense of dangerousness or
false identity with a gang.
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[137] | do not read Dr. Totten's evidence that way. He
readi | y acknowl edged t he "wannabee" and "poseur"” phenonena. Dr.
Totten agreed that gang synbols had found their way into the
nmore mai nstream culture and that non-gang nenbers used them
W thout regard to their neanings within the gang culture.
However, Dr. Totten went on to testify, correctly, that the
respondent was not a "poseur” or "wannabee", but was a gang
menber. He opined that a gang nenber would not |ikely m suse
t he synbols of the gang to which he bel onged | est he face the
gang's retribution. Dr. Totten's evidence offers an explanation
that could be accepted by a jury for discounting the
possibility that an admtted gang nenber would m suse the
synbol s. That reasoning is m scharacterized as a refusal to
acknow edge that "wannabees"” and "poseurs" use gang synbol s.

[ 138] Anot her m sapprehension of Dr. Totten's evidence
occurred when the trial judge referred to that evidence as
"fairly equivocal" on the issue of whether Dr. Totten could
speak directly to the nmeaning of the respondent's teardrop
tattoo wthout interview ng the respondent. On a fair reading
of the entirety of Dr. Totten's evidence and the contents of
his reports, it cannot be said that he equivocated. Dr. Totten
acknow edged t hroughout that the neaning of an individual's
tattoo could only be definitively determ ned by speaking with
t hat i ndi vi dual .

[ 139] A further m sapprehension of Dr. Totten's evidence
occurred when the trial judge addressed his evidence concerning
the applicability of American studies to Canadi an urban street-
gangs. According to the trial judge, Dr. Totten was content
to concl ude that Canadi an research was applicable in the United
States "because he has often been asked to present at American
soci ol ogy conferences"” (at para. 88). Speaking at academ c
conferences in the United States would offer scant support for
Dr. Totten's opinion that research in the two countries had
cross-border application. In fact, Dr. Totten testified that
his belief with respect to the applicability of Anerican
research was based on his own extensive experience with
Anmerican street gangs in Chicago [page373] and his detailed
review of the Arerican literature. This is a nmuch firner basis
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for the opinion than was acknow edged by the trial judge.

[140] In addition to m sapprehending parts of Dr. Totten's
evidence, the trial judge took into account what | consider to
be an irrelevant part of that evidence. The trial judge held
(at para. 68) that Dr. Totten's "theoretical nodel" did not
allow for instances where there were nmultiple shooters of a
rival gang nmenber and not all of those shooters were entitled
to wear a teardrop tattoo.

[ 141] Dr. Totten was not advancing a "theoretical nodel" of
anything in his evidence. Mire to the specific point, the
question of who anong nultiple shooters should, according to
gang rules, get credit for a killing and have the right to
inscribe a teardrop tattoo on his face had nothing to do with
Dr. Totten's opinion concerning the nmeaning of a teardrop
tattoo in the urban street-gang culture. The manner in which a
particul ar individual involved in a killing was sel ected as the
person entitled to wear the teardrop tattoo would not alter the
fact that the individual who had the teardrop tattoo earned it
by killing a rival gang nmenber.

(4) The distinction between threshold reliability
and ultimate reliability

[142] In perform ng the "gatekeeper" function, a trial judge
of necessity engages in an evaluation that shares sone of the
features with the evaluation ultimately perfornmed by the jury
if the evidence is admtted. The trial judge is, however,
charged only with the responsibility to deci de whether the
evidence is sufficiently reliable to nerit its consideration by
the jury. The integrity of the trial process requires that the
trial judge not overstep this function and encroach onto the
jury's territory. In assessing threshold reliability, | think
trial judges should be concerned with factors that are
fundanmental to the reliability of the opinion offered and
responsive to the specific dangers posed by expert opinion
evidence. Trial judges, in assessing threshold reliability,
shoul d not be concerned wth those factors which, while
relevant to the ultimate reliability of the evidence, are
common with those relevant to the evaluation of evidence
provi ded by w tnesses other than experts. For exanple, | would
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not think that inconsistencies in an expert's testinony, save
perhaps in extrene cases, would ever justify keeping the
expert's opinion fromthe jury. Juries are perfectly able to
consider the inpact of inconsistencies on the reliability of a
W tness's testinony.

[143] In this case, the trial judge focused on what he
considered to be several inconsistencies in Dr. Totten's
evi dence in deciding [page374] whether that evidence net the
threshold reliability inquiry. In doing so, | think he went
beyond the bounds of that inquiry. Those inconsistencies may or
may not have been significant to the jury's ultimate
eval uation, but I do not think they had any role to play in the
trial judge's analysis. | will refer to four of the
i nconsi stenci es enphasi zed by the trial judge.

[ 144] The trial judge decided that Dr. Totten gave
i nconsi stent evidence concerning the timng of the inscription
of a teardrop tattoo by a person who had killed a rival gang
menber. Initially, during exam nation-in-chief, Dr. Totten
indicated that the tattoo could be inscribed "a coupl e of

mont hs after the nurder". Later, but still in his exan nation-
in-chief, Dr. Totten tal ked about "three or four nonths to a
year". Still, later, he described the timng as depending on a

variety of factors. These answers are different and perhaps
i nconsi stent with each other. However, the differences could
wel | be regarded as inconsequential. Certainly, they have
nothing to do with the core opinion advanced by Dr. Totten
concerning the neanings of a teardrop tattoo.

[ 145] The trial judge characterized Dr. Totten's evidence
about the popul ation of street gangs as "inconsistent" (at
para. 63). He testified that the popul ation of street gangs in
Canada was unknown and difficult to isolate with any accuracy.
Dr. Totten later offered an estimate of the total gang
popul ation in Canada. | have difficulty seeing any
i nconsistency in these two answers. In any event, if there is
an inconsistency, it is not such as would affect the threshold
reliability of his evidence.

[ 146] The trial judge conpared portions of Dr. Totten's
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evidence to various comments in the authoritative academ c
literature and found several conflicts, which the trial judge
used in assessing threshold reliability (at paras. 75, 76). |
count nine exanples of inconsistencies referred to by the trial
j udge. Sone were picayune. For exanple, Dr. Totten said the
tattoo could refer to the death of a famly nenber or a gang
menber whereas one of the authors reported that it could al so
refer to the death of a good friend. Sonme of the other
i nconsi stencies identified by the trial judge were not
i nconsi stencies. For exanple, the trial judge referred to
comments by several authors to the effect that only the wearer
of a tattoo knew the reason for the tattoo. This is entirely
consistent with Dr. Totten's evidence and his reports. Sone of
the other differences between Dr. Totten's evidence and
excerpts fromthe academc literature were overstated by the
trial judge. For exanple, one author had witten that the
teardrop tattoo may have lost its traditional neaning anong
young nenbers of Hi spanic gangs in California. The trial judge
read this single qualification on the synbolic neaning of the
tattoo [page375] as conpletely undermning Dr. Totten's opinion
that the teardrop tattoo had common neani hgs anong urban street
gangs in North America. The reporting by another expert of a
single anonmaly does not, in ny view, necessarily underm ne Dr.
Totten's evidence. At its highest, it suggests sonme potenti al
controversy anong authorities, certainly fodder for cross-
exam nation but no reason to exclude Dr. Totten's evidence.

(f) Peer review and proof of the facts underlying an

opi ni on

[ 147] The trial judge concluded that Dr. Totten's opinion was
unreliable in part because it was not based on proven facts. He
said, at para. 46

Dr. Totten conceded that his concl usions concerning the
results have not been peer-reviewed by other crimnologists
or sociologists. As a consequence, it cannot be held that his
opi nion is based on proven facts.

[148] Dr. Totten's research was peer reviewed, as that phrase
is used and understood in the field of sociological research.
In any event, | cannot see a connection between peer review and
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proof of the facts upon which Dr. Totten's opinion was based.
Sonme of the facts relevant to his opinion were agreed upon. For
exanple, it was agreed that the respondent was a gang nenber,
that the murder of M. Peter was gang related and that the
respondent had inscribed a teardrop tattoo on his face a few
mont hs after the nurder. However, the information relied on by
Dr. Totten, which was received fromthe various gang nenbers
during his interview process, was clearly not proved within the
confines of this case.

[ 149] Experts, in formng their opinions, often rely on
i nformati on gathered using techni ques and nmet hods conmon to
their field of expertise, even though that information is not
proved within the four corners of the case in which the opinion
is offered. The reliability of the information received by Dr.
Totten in the interview process was obviously crucial to the
ultimate weight to be assigned to his opinion. It was, however,
a matter for the jury and not a reason to exclude the opinion:
see St. John (City) v. Irving Gl Ltd., [1966] S.C R 581,
[1966] S.C.J. No. 36, at p. 592 S CR; R v. B. (S A),
[2003] 2 SSC R 678, [2003] S.C.J. No. 61, at pp. 704-706
SSCR, 178 CC C (3d) 193, pp. 217-18 C. C.C

V. The Adm ssibility of the Gang Menbers' Evi dence

[ 150] As outlined above, the Crown proposed to elicit
evidence fromA B., CS and GD. Al three could testify to
the neaning of a teardrop tattoo within their group of friends
and associ ates, [page376] sone of whom were Mal vern Crew gang
menbers. In addition, the Crown proposed to elicit evidence
from G D. of the circunstances surrounding a conversation he
had with the respondent in which the respondent admtted he had
killed M. Peter. The Crown contended that the circunstances
surroundi ng that adm ssion were capabl e of denonstrating that
t he respondent shared the sane understandi ng of the neaning of
a teardrop tattoo as the other gang nenbers, and had acted on
t hat understanding by inscribing a teardrop tattoo on his face
after he murdered M. Peter.

[ 151] The trial judge excluded this evidence. | wll consider
first the admssibility of the evidence concerning the neaning
of a teardrop tattoo within the Malvern Crew gang culture. |
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wi Il then consider the adm ssibility of the evidence given by
G D. concerning the events surrounding the respondent's all eged
adm ssion to G D. that he had killed M. Peter
(1) The neaning of a teardrop tattoo in the Malvern Crew
culture

[152] A B. testified on a voir dire that he first saw the
respondent with a teardrop tattoo in May 2004. He coul d not
recall any discussion with the respondent about the tattoo. He
was then asked what a teardrop tattoo neant to him A B.
responded that it could nmean either that the wearer of the
tattoo had killed soneone or that sonmeone close to that person
had died. A B. confirmed that a teardrop tattoo had one of
those two neanings within the group of people, including the
Mal vern Crew, that he associated with on a regular basis. A B.
believed that the respondent’'s teardrop tattoo was neant to
i ndicate that he had killed soneone.

[153] At the trial judge's request, A B. was asked how he
cane to believe that a teardrop tattoo had one of the two
meani ngs he had described in his evidence. He indicated that he
heard people "on the street" tal king about it and had al so seen
reference to it on television and in the novies. A B. had not
di scussed the neaning of a teardrop tattoo with other Ml vern
Crew gang nenbers and he was unaware of any gang "policy"
relating to tattoos. When pressed, A B. could not identify a
specific person with whom he had di scussed the neaning of a
teardrop tattoo. Wen further pressed as to why he believed
that a teardrop tattoo had one of two possible neanings in his
group culture, A B. answered:

| couldn't answer. I'mnot sure how!l |ike to say on behal f
of them how they know, but | just, nme, personally, | believe
they know, because | think it is a fact. [page377]

[154] C.S.'"s voir dire evidence as to the neaning of a
teardrop tattoo was nuch the sanme as A B.'s evidence. C S
i ndi cated that he gained his understandi ng of the neaning of a
teardrop tattoo fromwatching rap videos, docunentaries and
ot her gang-related filnms. He also testified that he and his
associates would fromtinme to tine discuss the neani ng of
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teardrop tattoos. It was fromthese di scussions that he canme to
bel i eve there was a conmmon understandi ng of the possible

meani ngs to be attributed to a teardrop tattoo. C. S. testified
that at one tine he asked the respondent why he had inscribed a
teardrop tattoo on his face. The respondent replied, "just
stupidity"”

[155] G B., a long-tine and senior nenber of the Ml vern
Crew, testified that "getting a teardrop on your face, it neans
you took a life, that's what it nmeans to nme". G B. indicated
that the nmeaning of a teardrop tattoo was not the subject of
conversati on anong gang nenbers, but that he understood the
meani ng because in "the culture I"'mfromthat's what it neans”

[156] The trial judge treated the evidence of the three gang
menbers as to the neaning of a teardrop tattoo in their culture
as akin to expert evidence. He called upon the Crown to
establish the basis for the witnesses' belief as to the neaning
of a teardrop tattoo. The trial judge then found that the basis
put forward in the evidence was "hearsay and unreliable". In
excl uding the evidence, he noted that the w tnesses did not
have "direct know edge of the neaning of a teardrop tattoo",
but instead relied on a variety of unreliable sources such as
nmovi es and television. The trial judge held that evidence as to
the neaning of a teardrop tattoo within the gang culture in
whi ch the respondent |ived was adm ssible only froma gang
menber who had a teardrop tattoo, or froma gang nenber who had
spoken to the respondent about the reason he placed the
teardrop tattoo on his face. [See Note 11 bel ow

[157] | agree with Crown counsel that neither requirenent
i nposed by the trial judge was necessary to the adm ssibility
of the evidence. The three gang nenbers who testified were
deeply imrersed in the gang culture to which the respondent
al so bel onged. They offered evidence as to the neaning of a
certain synbol within that culture based on their day-to-day
invol venent in it. The nmere fact that none had a teardrop
tattoo could [page378] not disqualify them from speaking to the
meani ng of that synbol within their culture. As Crown counsel
cogently argued, individuals within a given community or
culture may well know the neani ng of slang words, hand gestures
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or the synbolic neaning of certain kinds of clothing even

t hough those individuals have never personally used the slang
wor ds, gestures or worn the clothing. To take an obvi ous
exanple, | would think that anyone living in Toronto coul d give
evi dence based on their know edge of custons within the
community that persons wearing certain uniforns were police
officers. It would be irrelevant that the person giving this
evi dence had never worn a police uniformand that his know edge
about the uniforns worn by police officers cane in part from
novi es and tel evi si on.

[ 158] The absence of any direct explanation fromthe
respondent concerning the nmeaning of his teardrop tattoo was
also irrelevant to the adm ssibility of the evidence offered by
the three gang nenbers. Had the respondent said anythi ng about
the neaning of his tattoo, that statenent could have been
adm ssi bl e agai nst the respondent as an adm ssion. That woul d,
however, constitute an entirely different basis for receiving
t he evidence. Wether or not the respondent spoke to the three
gang nenbers about his tattoo had nothing to do wth the gang
menbers' ability to testify as to their understanding of the
synbolic nmeaning of that tattoo within the world in which they
l'ived.

[159] A.B., C.S. and GB. were not put forward as experts on
t he synbolic neanings of tattoos. Their evidence was based on
their know edge gained fromliving within and being part of a
particular group culture. It is hardly surprising that they
could not identify with any specificity the source of their
knowl edge. Virtually any group, be it a gang or a profession,
devel ops a jargon and synbol ogy which is understood by those who
live within that mlieu. The witness's ability to speak to the
common under st andi ng of a synbol cones not fromthe reliability
of any particular source of know edge but fromthat w tness's
day-to-day living within the culture. [See Note 12 bel ow]

[160] A B., CS and G B. should have been allowed to testify
as to their understanding of the neaning of a teardrop tattoo
[ page379] within the culture in which they and the
respondent lived. Al could have been cross-exam ned. No doubt
weaknesses in their evidence, including the basis upon which
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the witnesses forned their belief as to the neaning of the
teardrop tattoos, would have been fully explored on cross-
exam nation. It would have been for the jury to decide
whet her to accept that evidence. If, however, the jury accepted
the evidence of these witnesses as to the neaning of a teardrop
tattoo, that evidence could connect Dr. Totten's opinion about
t he neaning of teardrop tattoos within urban street gangs with
the specific street-gang culture in which the respondent |ived
and operated. This evidence was, potentially, an inportant |ink
in the Crown' s case.

(1i) The context of G B.'s conversation with the respondent

[161] G B. had a conversation with the respondent in the
summer of 2004. According to G B., the respondent admtted that
he and three other nenbers of the Malvern Crew had killed M.
Peter. The respondent's description of the nurder to G B. was
consistent wwth the description he allegedly gave to A B. and
C.S. shortly after the nurder. The adm ssibility of the
respondent’'s adm ssion to G B. was not in dispute. The jury
heard G B.'s testinony about the alleged adm ssion nmade by the
respondent. The Crown al so sought to | ead evidence of the
exchange between G B. and the respondent imedi ately before the
respondent's all eged confession. The Crown contended that this
exchange precipitated the confession.

[162] On a voir dire, GB. testified that he saw the
respondent in the sunmer of 2004. He noticed the teardrop
tattoo on the respondent's face. The respondent had not had the
tattoo when G B. had seen himon previous occasions. To GB., a
| ong-tine nmenber of the Malvern Crew, the teardrop tattoo neant
"you took a life".

[163] G B. did not think it was wse for the respondent to
have put the tattoo on his face. He said to the respondent:

VWhat are you doing, like, kinda of, like, you're putting
yourself on heat; putting yourself on that -- on your face is
just bringing heat to yourself.

[ 164] The respondent nmade no reply. G B. then imedi ately
asked the respondent, "what happened". In posing his question,
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G B. made no reference to M. Peter's death or to any other
specific event. To this point in the conversation, no one had
menti oned anyone's nurder. In response to G B.'s question, the
respondent imedi ately |aunched into a detailed description of
his nmurder of M. Peter. [page380]

[ 165] The trial judge addressed the adm ssibility of GB.'s
evi dence at several different tines. On nore than one occasion,
he said that although he had been initially inclined to admt
t he evidence, he had reconsidered the matter and deci ded t hat
t he evidence shoul d be excluded. The trial judge found that, as
the respondent did not nake any explicit response to GB.'s
coment about his teardrop tattoo, the proposed evi dence was
not sufficiently probative to warrant its adm ssion. He said:

Clearly, if M. Abbey had responded in any fashion about the
teardrop tattoo, that evidence would have been adm ssi bl e and

consistent wwth ny prior argunments -- prior reasons. He said
not hi ng and you cane back to it several tinmes, and it just
wasn't there -- inplicit, perhaps, but not explicit. And the

problemw th inplicit versus explicit, given the nature of
the evidence, there is a weighing of probative val ue and
prejudicial effect that | have to do here.

[166] The trial judge erred in excluding G B.'s evidence of
the events leading up to the respondent's all eged confession.
The trial judge's observation that an explicit acknow edgenent
by the respondent concerning the purpose of the tattoo woul d
have been adm ssible, while no doubt accurate, had no bearing
on the admssibility of the evidence as tendered. The probative
val ue of evidence is determined by the nature of that evidence
and the context in which it is offered, not by sone conparative
analysis with the probative value of different hypotheti cal
evi dence that is not avail able.

[167] A jury could reasonably infer fromG B.'s evidence that
upon seeing the teardrop tattoo, he believed that the
respondent had killed sonmeone. After commenting on the
i nadvi sability of advertising such conduct, G B. asked the
respondent what had happened, neani ng what happened to cause
t he respondent to put the tattoo on his face. A reasonable jury
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could further infer that the respondent understood exactly what
G B. was asking himand proceeded to explain why he put the
teardrop tattoo on his face. That explanation canme in the form
of a description of his nmurder of M. Peter.

[168] G B.'s evidence about the context in which the
respondent’'s adm ssion was nmade could potentially bring hone to
the respondent the evidence concerning the neaning of a
teardrop tattoo within the culture in which the respondent
lived. G B.'s evidence was capabl e of supporting the contention
that the respondent al so understood that a teardrop tattoo
i ndicated the nmurder of a rival gang nenber and that he had
acted upon that understanding by placing the teardrop tattoo on
his face after killing M. Peter. [page381]

V. The Adm ssibility of Detective Sergeant Quan's Opinion
Evi dence

[ 169] The Crown sought to have Detective Sergeant Quan, a
| ong-tinme nmenber of the Toronto Police Service, offer an
opinion as to the meaning of a teardrop tattoo. Detective
Sergeant Quan was the |ead investigator on the Guns and Gangs
Task Force. It was accepted that he had expertise concerning
many facets of gang activity. The defence did not, however,
concede that he was qualified to offer an opinion as to the
meani ng of a teardrop tattoo.

[170] Detective Sergeant Quan gave extensive evidence on a
voir dire. The trial judge did not rule on the admssibility of
hi s opi nion evidence at the end of that voir dire but proceeded
with other evidentiary matters. In the ensuing weeks, the
adm ssibility of Detective Sergeant Quan's testinony arose in
the course of argunment on nmany occasions. During these
exchanges, the trial judge expressed a variety of concerns
about the adm ssibility of that evidence. As | read the record,
the trial judge never made a formal ruling as to the
adm ssibility of Detective Sergeant Quan's evidence. It seens
cl ear, however, that by the end of the various voir dires, the
Crown and defence understood that Detective Sergeant Quan's
evi dence as tendered on the voir dire would not be adm ssi bl e.

[171] The Crown argues that Detective Sergeant Quan's opi nion

2009 ONCA 624 (CanLlI)



evi dence shoul d have been admtted. The Crown does not argue,
however, that the inproper exclusion of that evidence, standing
al one, would justify a newtrial. As | would require a new
trial based on the other errors identified above, it is not
essential to the disposition of this appeal that | pass upon
the adm ssibility of Detective Sergeant Quan's evidence.

[172] | have concluded that | should not address the
adm ssibility of Detective Sergeant Quan's opinion. Quite
frankly, the record as it stands relating to Detective Sergeant
Quan's evidence is quite confusing. On one reading, it could be
said that the Crown eventually abandoned its attenpt to
i ntroduce his evidence.

[173] If the Crown proposes to | ead the opinion evidence of
Detective Sergeant Quan at a newtrial, it will be for the
trial judge to determne its admssibility according to the
operative principles and approach set out in these reasons.
That trial judge wll not be bound by anything said by this
trial judge concerning Detective Sergeant Quan's evi dence.
VI. The Appropriate O der

[174] The Crown has established that the trial judge erred in
law in excluding Dr. Totten's opinion concerning the possible

[ page382] neanings of the teardrop tattoo within urban
street-gang cultures. The Crown has further established that
the trial judge erred in excluding the evidence of the three
gang nenbers concerning the neaning of a teardrop tattoo in
their group of friends and Mal vern Crew gang nenbers, and in
excl udi ng the evidence of G B. concerning the exchange relating
to the respondent's teardrop tattoo imedi ately preceding his
al |l eged confession to G B. The respondent's acquittal, however
can be set aside only if the Crown denponstrates that but for
the cunul ative effect of these errors, the verdict woul d not
necessarily have been the sane. Doubl e jeopardy principles,
while nodified in Canada to permt Crown appeals from
acquittal s, demand that acquittals be quashed only where the
appel l ate court can say with a reasonabl e degree of certainty
that the outcone nay well have been affected by the | egal
errors: R v. Gaveline, [2006] 1 SSC R 609, [2006] S.C.J. No.
16, 207 C.C.C. (3d) 481, at paras. 14-16; R v. Mrin, [1988] 2
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S.C.R 345, [1988] S.C.J. No. 80, at p. 374 S.C.R

[175] The Crown has net its burden. The excl uded evi dence
must be | ooked at as whole. Viewed cumul atively, the excluded
evi dence coul d reasonably present a conpelling picture for the
Crown. The excl uded evidence noves fromDr. Totten's general
opi ni on about the nmeaning of a teardrop tattoo within urban
street-gang culture, to the nore specific evidence of the gang
menbers fromthe Malvern Crew concerning the tattoo's neaning
within their cultural mlieu, to the arguably inplicit
acknow edgenent by the respondent in his conversation with G B.
that his teardrop tattoo synbolized his nmurder of M. Peter. |
do not suggest that a jury would necessarily take that view of
t he excluded evidence. | say only that a reasonable jury could
take that view. If it did, the verdict could very well be
different.

[176] The acquittal should be quashed and a new tri al
or der ed.

Appeal all owed.

Not es

Note 1: The trial judge nade an order under s. 486.5 of the
Crimnal Code, R S.C. 1985, c. C46 directing the
non-publication of any information that could identify certain
civilian witnesses. In the course of his rulings on the
adm ssibility of parts of the evidence given by two of the gang
menbers, the trial judge referred to one gang nenber as A B. and
the other as C.S. (not their real initials). I wll use those
sane initials to refer to those witnesses in these reasons.
will refer to the third gang nenber, part of whose evi dence was
al so excluded, as G D

Note 2: There was no proof that M. Peter was in fact
associated wth any street gang.

Note 3: G D. explained that the respondent's description of
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the nmurder summarized in this paragraph was precipitated by

G D."s inquiry about the respondent's teardrop tattoo. The trial
judge excluded this part of the evidence and the jury did not
hear what led to the respondent's adm ssions. That ruling is
chal | enged on appeal and is addressed below in Part IV (ii).

Note 4: It is hard to tell exactly what evidence was | ed on
each voir dire. Although it would appear that Dr. Totten was the
only witness on the voir dire into the admssibility of his
opinion, the trial judge did refer briefly to evidence heard on
the voir dire into the admssibility of Detective Sergeant
Quan's evidence in his reasons for excluding Dr. Totten's
evi dence.

Note 5: The reasons are reported at [2007] O J. No. 277, 73
WC B. (2d) 411 (S.C. J.). The paragraph nunbering is slightly
different than in the version taken fromthe transcript. My
references are to the transcript version.

Note 6: Dr. Totten's voir dire evidence affords an exanpl e of
the need to consider different parts of the proposed opinion
evi dence individually. Watever may be said about the
adm ssibility of Dr. Totten's opinion concerning the nmeaning of
a teardrop tattoo, his evidence as to the timng of the
inscription of the tattoo (at para. 51) does not seem founded
either in his research or his clinical experience, but rather
seens a product of what Dr. Totten thought was commobn sense. It
may be that this aspect of Dr. Totten's evidence would not be
adm ssible even if his main opinion was adm tted.

Note 7: Ontario, Inquiry into Pediatric Forensic Pathol ogy in
Ontario, Report: Policy and Recommendati ons, vol. 3 (Toronto:
Queen's Printer, 2008) ("The Goudge Report").

Note 8: There are many civil cases in which an expert's
evi dence has been excluded or given no wei ght because of that
expert's bias: see GQuy Pratte, Nadia Effendi and Jennifer
Brusse, "Experts in Cvil Litigation: A Retrospective on Their
Rol e and | ndependence with a View to Possible Reforns"” in The
Hon. Todd L. Archibald and The Hon. Randall Scott Echlin, Annual
Review of Cvil Litigation, 2008 (Toronto: Thonson Carswel |,
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2008) 169, at pp. 182-88. See, al so, David Paciocco, "Taking a
' Goudge' out of Bluster and Blarney: an 'Evi dence-Based
Approach' to Expert Testinony" (2009), 13 Can. &im L.R 135,
at 150-53.

Note 9: Indeed, the evidence of professional experts as to the
appropriate standard of care in negligence actions is not unlike
Dr. Totten's evidence in that professional experts speak
essentially to the culture of the profession by reference to the
conduct expected of a reasonably conpetent nenber of the
profession in a given fact situation.

Note 10: David M Paciocco, "Context, Culture and the Law of
Expert Evi dence" (2001), 24 Adv. Q 42, at p. 57. Professor

Paci occo has recently repeated his caution against the m suse of
t he Daubert factors: see Paciocco, "Taking a ' Goudge' out of

Bl uster and Bl arney", at pp. 148-49.

Note 11: The trial judge gave separate but very simlar
reasons for excluding the evidence of A B. and C.S. The above
guotes are fromthe reasons relating to A B. rel eased February
7, 2007 [[2007] O J. No. 443, 72 WC.B. (2d) 502 (S.C.J.)]. The
reasons relating to CS. were rel eased February 20, 2007 [[2007]
O J. No. 547 (S.C. J.)]. The trial judge did not give separate
reasons with respect to this aspect of G B.'s evidence.

Note 12: Exanples of how jargon is understood wthin
particul ar groups or cultures abound. For exanple, how does the
gol fer know that when a ball flies off in one directionit is a
"hook" and when it flies off in the other it is a "slice"?
Because, those are the words commonly used by other golfers and
golf commentators on television and print to refer to balls that
fly off in either of those manners. The terns convey a common
meani ng to those who operate within the "golfer" culture.
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