WILLS, PROBATE AND ADVANCE DIRECTIVES 

By Sidney J. Braquet 

Common Questions:

Wills and Probate

1. What is probate?  

2. What is an estate?

3. Do I need a will?

4. Should I create a living trust in order to avoid probate?

5. Will the government tax my family or me at my death?

1.  Probate is generally the process of transferring assets of a person who has died. They are transferred to his heirs if he dies without a will or to his beneficiaries under a will.

2.  An estate is composed of the possessions you own—such as real estate, personal effects, bank accounts, automobiles, stocks and bonds, retirement accounts, a going business—just to name a few.

Estate planning is the term used to describe arranging for the disposition of your assets in anticipation of death.  Whether you think you have sufficient possessions to make out a will is immaterial. We all have some assets—the disposition over which you want to exercise control.  If you do not have a will, the State of Texas has a will for you—and it may not pass your assets in the manner you would choose to.

What makes up an “estate”?

1. Probate estate—your interest in

a. Real property

b. Personal property

2. Non-Probate estate—interest in contractual rights which pass outside of your probate estate, such as

a. Life insurance

b. Retirement or pension plans

c. IRAs

d. Joint tenancies (such as bank accounts with rights of survivorship)

3. Types of property

a. Separate (owned before marriage or acquired as a gift or through inheritance)

b. Community (property owned by husband and wife; presumptive property accumulated during marriage) 

These are some of the types of “estate” property that you would need to make arrangements for if you wanted to control how the property passed after your death.

3. As stated earlier, Texas law dictates how your assets pass in the absence of a will. Without a will, your separate property would pass to your spouse and your children. Your 1/2 of community property would pass to your spouse, unless all of your children are not from the surviving spouse, in which case your ½ of community property would go to all of the surviving children.

A will can take several forms.  It can be entirely in the handwriting of the person making it.    This is called a holographic will.  It would not be my advice to recommend relying on this type of will to express instructions on how assets are to pass after death.

A formal will is rather simple—it is required to be in writing, signed by the testator (the person making out the will), attested by 2 credible witnesses in the presence of the testator, and it may be self-proved by attaching an affidavit to it at the time of the will’s execution.  

Elements of a good will:

Introduction- identifies residence, revokes all prior wills


Identification- identifies family and property

Fiduciary appointment – names the independent executor (the person who handles the management of the estate), names the trustee, if any, of any trust you create, and names guardian, if any, over your minor children

Dispositive provisions- specifies how the property is to pass—can be general or specific

Debts, taxes and administrative expenses – specifies how expenses and taxes, if any, are to be paid

Miscellaneous - can address other matters that you want covered in a will, such as survivorship provisions, contest provisions, adopted descendants, etc.

Execution of will – attesting the will by the testator, signature by testator and statements and signatures for witnesses

Self-proving affidavit - inclusion of a self-proving affidavit makes the will fairly easy to probate because it confirms the capacity of the testator to make the will and usually eliminates the need for the witnesses to the will to be called to testify in court when the will is offered for probate 

In fact, the Texas system of probate is unlike most other states.  If a will is properly prepared, is self-proven, is not contested, and provides for Independent Administration—and that means independent and free from court supervision—the entire process is rather easy, less costly, and in most instances, does not require multiple court appearances by the attorney or witnesses for the will to be admitted to probate.

4.   Therefore, should you avoid probate by preparing a revocable trust?  In most instances the answer is no.
A revocable trust can be created whereby a Trustor (the person executing the trust) transfers all of his assets into a trust –which is a separate legal entity—like a person or corporation is considered a separate legal entity.  Under a trust, what happens instead of probate is that the trust gives instructions on how and when and what property is to be transferred upon a person’s incapacity and upon the person’s death. It may be more costly to have a trust document prepared, but it may eliminate some costs of probate, but in most instances in Texas, it is not a significant savings.
It is untrue that by creating a revocable trust, that you avoid or reduce federal estate taxes. It also is untrue in some instances that by creating a trust, you truly avoid the need to probate a will. Many who recommend the creation of a revocable trust also recommend the preparation of a “pour-over” will—that is a will that “pours-over” into the trust any asset that you may have neglected to transfer into the trust.  Should this happen, you haven’t really avoided the probate of a will at all—which was the primary driving force that calls for the creation of a revocable trust.
5.   Will the government tax your family or your estate at your death?

Federal Income tax – If there is an individual income tax return due and taxes owing by the taxpayer, then yes income tax will be due.  There is no federal income tax due on an inheritance or a gift by the recipient of the inheritance or gift.  The estate is considered a taxpayer and the executor of the estate may have to file an estate income tax return if the income of the estate is at a level that triggers the filing of a return.
Federal Estate tax –Estate taxes are due for certain estates. For those who died in 2009, the amount is $3.5 million. In 2010 only, the federal estate tax is repealed.  Unless Congress acts this year or next, the threshold for filing an estate tax return returns to $1 million in 2011 and the tax rate is 55%.  However, an exception to this is any estate passing to a surviving spouse passes estate tax-free.  Estates at these values passing to non-spouses would require the filing of an estate tax return.  Through the end of 2010,  no estate tax return even needs to be filed. But remember that all assets are counted to arrive at the value of the estate, that is, probate and non-probate assets--whether they passed under the will or outright to individuals (such as IRAs, life insurance proceeds, pensions, etc).
Texas State inheritance tax – There is no Texas inheritance or estate tax.  It was repealed in 2005.
How can you avoid or save taxes – You can make gifts during your lifetime.  Up to $13,000 per year in gifts per person can be made. The upper limit on these lifetime gifts is $1 million. If the total annual gift made per person does not exceed $13,000, there is no gift tax due.  The $13,000 amount has been indexed for inflation so it may rise in future years but it has remained at this amount now for the second year.
Other tax planning can occur in large estates to reduce or eliminate the amount of estate taxes that will be due upon a person’s death. Making charitable contributions and creating certain tax planning trusts are just two examples of ways to reduce a taxable estate’s value.
In summary, it is easy to die in Texas so long as you have a well-prepared will, one that avoids closely supervised estate administration by a court. You can minimize your estate’s value by doing some planning so that your value falls below the minimum amount for federal estate tax purposes, thereby reducing or eliminating the tax man from calling on you or your family.
Let’s switch to a discussion of some planning documents that I normally recommend when a client contacts me to discuss preparing a will. Several celebrated cases involving the medical treatment decisions that are desired by the person who became incapacitated have been in the news in the recent past. The Terry Schiavo case in Florida comes to mind.  Many of the heart-wrenching conflicts that occurred in that case could be avoided if one plans for the time that one may become disabled—even if it is only temporary or even if it never occurs.  After all, that is what lawyers do best, plan for the slightest possibility and have an action plan if that possibility actually occurs. These planning documents are often called advance directives.
Common Questions:

Advance Directives

a.
Do I have an idea of what my wishes are for medical treatment or withdrawal of medical treatment if I become disabled or incapacitated?  Has this been shared with my doctors and other health care providers? Has it been disclosed to my family?

b.
Is there someone in my family or close circle of friends whom I trust to make medically-related decisions if I become unable to make them for myself?  What are my wishes if I am not in a hospital setting and no one knows my preferences?
c.
Is there someone in whom I trust to make financial or business decisions for me concerning my assets in my absence or when I am unable to do so?

d.
If someone applies for a guardianship because evidence suggests that I am incapacitated (and someone makes application to a Probate Court for guardianship over me), are there persons whom I want to list as preferences to be appointed? Are there persons whom I want to be excluded from selection?

1.
The Terry Shiavo case highlighted the anguish and uncertainty that existed as to what Terry’s wishes were in the event she became incapable of making her own medical treatment decisions. By advance planning, it could have been largely avoided. The Directive to Physicians and Family or Surrogates is an important document in that you can declare here and now what type of medical treatments you want performed or withheld if you become  terminal or suffer from an irreversible condition.  These are medical terms defined under the law and their determination is made by your doctor and a team of health care providers.

The Directive requires the signature of the patient and the signature of 2 witnesses. The witnesses cannot be related to the patient, cannot have an interest or claim to the patient’s estate, cannot be the physician or the health care providers or be employed by the  health care  facility or provider caring for the patient. This Directive can be revoked at any time by the patient either orally or in writing. Federal and state law require that patients who are admitted to the hospital or to a health care facility and certain home care programs to be provided with the opportunity to execute such a directive. This is so that any doubt or uncertainty of a patient’s wishes is removed should the patient become terminally ill.

2.
If unable to make the medical treatment decisions because of incapacity, you may execute a Medical Power of Attorney and designate a health care agent to make the decisions for you.
The principal names an agent to make medical treatment decisions under the guidelines that the principal has set out.
The principal must sign. But if unable to sign, it may be signed at his direction by another in the presence of 2 witnesses.  Like the witnesses in the Directive to Physicians, certain persons cannot act as witnesses.
The MPOA can have a specified date for when it is effective, or it may be in effect indefinitely.  It can be revoked by the principal orally, but the preferred practice is to revoke it in writing by executing a new MPOA naming another person or a new MPOA expressing different preferences with regard to the authority delegated to the agent. There are many considerations when thinking of what health care decision may need to be made in any given circumstance.
There is also the Out of Hospital No Not Resuscitate Order or Out of Hospital DNR.  In 1995, the Texas Legislature added a provision in the Health & Safety Code that permits patients who are terminal to decline resuscitation measures when being transported to a health care facility. For instance, if a patient is in a terminal condition and has already executed a Directive to Physicians and a MPOA, when Emergency Medical Services responded to a call for transporting a patient from home or a nursing facility to a health care facility, prior to 1995, EMS was required to revive or resuscitate the patient.  

Now, by executing an Out of Hospital DNR, the EMS would honor the request for a DNR despite their primary mission to save lives, since the patient would have already expressed in this document his preference to not prolong the dying process.  The Out of Hospital DNR must be signed by the patient or a surrogate named in the statute (typically an agent already named under a MPOA) and must be witnessed by 2 disinterested witnesses, meeting the same requirements of the MPOA. The Out of Hospital DNR may also be revoked orally by the patient at any time.

3.
A Statutory Durable Power of Attorney is the document that would be signed if you wanted someone to take care of your financial and business affairs (all affairs other than medical). The principal names an agent or attorney in fact to handle transactions the same as if you were acting yourself.

You may give a general power or be exceedingly detailed about what powers you want to give your agent.

4.
The previously discussed planning documents will take care of most matters for you.  Their purposes are to make your personal wishes clear, make your preferences as to agents clear, and make your wishes clear as to what you want your agent to do (or not do).  In the event that some issue is left unsettled and you and your agents are no longer capable of managing your affairs, it may become necessary for your family or others to consider guardianship.  
Guardianship is a legal process whereby a person is named by a probate court after hearing evidence of your incapacity that someone needs to manage your personal affairs including medical treatment and financial matters.  Because it is a legal administrative process, and—depending on the circumstances in a given case—potentially removes some rights of the individual over whom Guardianship may occur, Texas law protects the rights of the person (“proposed ward”) by requiring sufficient evidence to demonstrate lack of capacity.  In Harris County, one of four Probate Courts would hear this type of case.  Important, medically adequate proof must be shown before a judge will appoint a Guardian over a person’s personal and financial affairs. An attorney would be appointed by the Court to determine what the best interests of the proposed ward are and this attorney ad litem would make a report to the court.  A laundry list of questions must be answered by a doctor that is then considered by the court as part of the evidence in determining whether a Guardianship is needed because of questions about a person’s capacity.  

Ultimately, under Texas law the court has to be satisfied by clear and convincing evidence that the person for whom guardianship is sought is an “adult individual who because of a physical or mental condition, is substantially unable to provide food, clothing, or shelter for himself or herself, to care for the individual’s own physical health, or to manage the individual’s own financial affairs.”
In the event that a guardianship is sought by some third party over you and you want to be absolutely certain that your preference for the guardian is considered, you would execute a Declaration of Guardian in the Event of Later Incapacity or Need of Guardian.  Texas law allows a person to make an advance notification of who he or she wants and the priority that he or she wants them to be considered by a court to be appointed guardian.  The designation may also exclude certain persons from consideration as guardian.  One can imagine that in some families there is one person who would be more suitable than others to perform certain duties.  This planning tool is merely another mechanism to express a person’s wishes in the event that guardianship becomes necessary. Like some of the other documents, the Declaration is signed by the person and also signed by 2 credible witnesses. A self-proving affidavit may also be appended so that questions of the Declarant’s capacity at the time of signing are eliminated by executing the document before the witnesses and before a notary.
Unless the persons named are disqualified, the court shall appoint the person in the order so named by the person in the Declaration.  A declarant (the person signing the Declaration) may disqualify persons from serving as guardian and the person so named by the declarant may not be appointed guardian by the court under any circumstances. 
The Declaration may be filed with the court at any time after an application for appointment of guardian is filed and before one is appointed.

These are the general concepts of estate planning, and the importance of preparing a will, and the need to fully consider advance directives as to health and financial decision-making. More importantly, do not put off decisions that can keep you in control of your assets and how you want them distributed and maintain control of your health care decisions.  You may not want others in control that may not have your best interests at heart.
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