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Article

A LOST CHAPTER IN DEATH PENALTY
HISTORY:

FURMAN V. GEORGIA, ALBERT CAMUS, AND
THE NORMATIVE CHALLENGE TO CAPITAL
PUNISHMENT

Mugambi Jouet™*

ABSTRACT

Overlooked historical sources call into question the standard narrative that
the Supreme Court’s landmark decision in Furman v. Georgia (1972), which
temporarily abolished the death penalty, reflected a challenge to its arbi-
trary, capricious, and discriminatory application. This Article examines ma-
terials that scholars have neglected, including the main brief in Aikens v.
California, a companion case to Furman that presented the fundamental con-
stitutional claim: the death penalty is inherently cruel and unusual.

Aikens was largely forgotten to history after it became moot, leaving Furman
as the main case before the Court. The Aikens brief’s humanistic claims and
rhetoric are at odds with the widespread idea that Furman was a case about
administrative or procedural problems with capital punishment. This is truer
of the Furman decision itself than of the way the case was litigated. Depicting
any execution as “barbarity,” as an “atavistic horror,” the Aikens brief
marshaled an argument that has garnered much less traction in modern

America than Europe: the death penalty is an affront to human dignity. Yet
the transatlantic divergence in framing abolitionism was not always as pro-

nounced as it came to be in Furman’s aftermath. Since the Enlightenment,

American and European abolitionists had long emphasized normative

* Associate Professor, USC Gould School of Law. I am grateful to Anthony Amsterdam, Brandon L.
Garrett, Corinna Lain, Evan Mandery, Andrea Roth, Carol Steiker, Barry Sullivan, Alexander Tsesis,
Robert Weisberg, the organizers of the Culp Colloquium, the participants in the law faculty workshop at
Washington University in St. Louis, and my colleagues at the USC Gould School of Law for their helpful
comments on this research project.
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arguments against capital punishment, thereby revealing why they played a
central role in Aikens-Furman.

Strikingly, the Aikens brief insistently quoted a European figure whose role
in this seminal Supreme Court case has received no attention: Albert Camus.
Reflections on the Guillotine, Camus’s denunciation of the death penalty’s
inhumanity, is among the sources prominently featured in the Aikens-Fur-
man briefs. The architect of this strategy was Anthony Amsterdam, a famed
litigator. Subsequent generations of American abolitionists have placed less
weight on humanistic objections to executions, instead stressing procedural
and administrative claims. This shift has obscured how a lost chapter in
death penalty history unfolded.

These events are key to understanding the evolution of capital punishment,
from its resurgence in the late twentieth century to its present decline as the
number of executions nears record lows. On Furman'’s fiftieth anniversary,
the Article offers another window into the past as scholars anticipate a future
constitutional challenge to the death penalty in one or two generations.
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I. The Chapter Told: The Standard Narrative of America’s Abolition

of Capital Punishment in 1972........ccccovveiriinnieiieieeeeieee e 126
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1. Preface to the Lost Chapter: The Historical Relevance of Camus’s
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INTRODUCTION

The story of Furman v. Georgia has been told and retold.! Yet it misses
an important chapter. When the U.S. Supreme Court abolished the death pen-
alty in this seminal 1972 decision, many believed that America was joining
the rest of the Western world in turning its back on capital punishment.? Four
years later, in Gregg v. Georgia, the Court resurrected the death penalty by
approving new statutes that were supposed to make its application fair and
rational.® On its fiftieth anniversary, Furman is remembered as a successful,
albeit short-lived, challenge to the unfair administration of capital punish-
ment. Contrary to conventional wisdom, however, Furman was not funda-
mentally a challenge to the arbitrary, capricious, and discriminatory applica-
tion of the death penalty.

This Article examines sources that scholars have largely overlooked, in-
cluding the petitioner’s brief in Aikens v. California, a companion case to
Furman.* The Aikens brief presented the main constitutional claim under the
Eighth Amendment. It was a frontal normative challenge: the death penalty
is inherently cruel and dehumanizing. Aikens was mostly forgotten to history
after it became moot, which left Furman as the main case before the Court.’
But the succinct Furman brief specified that the Aikens brief “fully develops”
the constitutional challenge to the death penalty.® The Aikens brief’s human-
istic claims and rhetoric are at odds with the widespread idea that Furman
was principally a case about administrative or procedural problems with cap-
ital punishment. The briefs and oral arguments likewise reveal that race
hardly was the central issue in Aikens-Furman, even though the abolitionists
who spearheaded this challenge were deeply concerned about the death pen-
alty’s discriminatory application.” The conception of Furman as a case about
due process and inequity is truer of the Furman decision itself than of the

! Furman v. Georgia, 408 U.S. 238 (1972) (per curiam).

2 DAVID GARLAND, PECULIAR INSTITUTION: AMERICA’S DEATH PENALTY IN AN AGE OF ABOLITION 229
(2010); BRANDON L. GARRETT, END OF ITS ROPE: HOW KILLING THE DEATH PENALTY CAN REVIVE
CRIMINAL JUSTICE 81 (2017); CAROL S. STEIKER & JORDAN M. STEIKER, COURTING DEATH: THE
SUPREME COURT AND CAPITAL PUNISHMENT 50 (2016); FRANKLIN E. ZIMRING & GORDON HAWKINS,
CAPITAL PUNISHMENT AND THE AMERICAN AGENDA 37-38 (1986); Carol S. Steiker, Capital Punishment
and American Exceptionalism, in AMERICAN EXCEPTIONALISM AND HUMAN RIGHTS 57, 86 (Michael Ig-
natieff ed., 2005).

3 Gregg v. Georgia, 428 U.S. 153 (1976) (plurality opinion). See generally STUART BANNER, THE DEATH
PENALTY: AN AMERICAN HISTORY 267-75 (2002).

4 Brief for Petitioner, Aikens v. California, 406 U.S. 813 (1972) (No. 68-5027), 1971 WL 134168 [here-
inafter Aikens brief].

> The Justices declared Aikens moot after the Supreme Court of California found the state’s death penalty
statute unconstitutional under California law. Aikens v. California, 403 U.S. 952 (1971), cert. dis-
missed, 406 U.S. 813 (1972) (per curiam). See also California v. Anderson, 493 P.2d 880 (Cal. 1972). The
Article discusses these events in greater detail in Section II.

6 Brief for Petitioner, Furman v. Georgia, 408 U.S. 238 (1972) (No. 71-5003), 1971 WL 134167, at *11
(footnote omitted) [hereinafter Furman brief].

7 See infra notes 117-118, 272-288 and accompanying text.
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way it was litigated. Depicting any execution as “barbarity,”® as an “atavistic
horror,” the Aikens brief marshaled an argument that has garnered much less
traction in modern America than Europe: the death penalty is an affront to
human dignity.'” Strikingly, the Aikens brief insistently quoted a European
figure whose role in this landmark Supreme Court case has received no at-
tention: Albert Camus. Reflections on the Guillotine, Camus’s denunciation
of the death penalty’s inhumanity and absurdity,!' is among the sources
prominently featured in the Aikens brief.'?

Nowadays, one could imagine a senior litigator scolding a junior attorney
for quoting Camus in the draft of a legal brief. The senior attorney may as-
sume that a novelist, playwright, and philosopher’s critique of the death pen-
alty has no place in a formal argument, much less one intended for the Su-
preme Court, especially in a decisive and divisive test case. This is why it is
revealing that the author of the Aikens brief was Anthony Amsterdam—one
of the most brilliant attorneys in American history. Amsterdam has been the
object of endless praise: “by common account the finest lawyer of his gener-
ation,”'® “[n]o other attorney in American history has had such a profound
influence on civil rights issues,”'* “a phenomenally gifted lawyer and ora-
tor,”!% a person of “overwhelming brain power”'® and “superhuman” work
ethic,'” a “visionary.”'® This attorney contended that any execution is cate-
gorically inhumane—a strategy that today’s observers may deem peculiar
given modern America’s overwhelming focus on administrative or proce-
dural problems with capital punishment.'® That one-sided focus has obscured
the past.

8 Aikens brief, supra note 4, at 44.

9 Id. at 26.

10 Jd. at 4,13 n.24, 31, 35, 48, 49, 50. See also COUNCIL OF EUROPE & EUROPEAN UNION, Joint Declara-
tion by the EU High Representative for Foreign Affairs and Security Policy and the Secretary General of
the Council of Europe on the European and World Day Against the Death Penalty (Oct. 9, 2018),
https://www.consilium.europa.eu/en/press/press-releases/2018/10/09/joint-declaration-by-the-eu-high-
representative-for-foreign-affairs-and-security-policy-and-the-secretary-general-of-the-council-of-eu-
rope-on-the-european-and-world-day-against-the-death-penalty/ (last visited Feb. 12, 2020) [hereinafter
Joint Declaration on the Death Penalty].

11" ALBERT CAMUS, REFLECTIONS ON THE GUILLOTINE, in RESISTANCE, REBELLION, AND DEATH 173
(Justin O’Brien trans., 1961) (1st French ed. 1957).

12 See Aikens brief, supra note 4, at 32, 33, 45, 45 n.89, 46, 47, 58 n.115 (citing CAMUS, REFLECTIONS
ON THE GUILLOTINE, supra note 11).

13 EDWARD LAZARUS, CLOSED CHAMBERS: THE RISE, FALL, AND FUTURE OF THE MODERN SUPREME
COURT 90 (2d ed. 2005).

14 EvaN . MANDERY, A WILD JUSTICE: THE DEATH AND RESURRECTION OF CAPITAL PUNISHMENT IN
AMERICA 41 (2014).

15 Mandery quotes the praise of the distinguished criminologist Franklin Zimring, among other leading
legal voices. Id. at 44.

16 MICHAEL MELTSNER, THE MAKING OF A CIVIL RIGHTS LAWYER 201 (2006).

17 Frederick Mann, Anthony Amsterdam: Renaissance Man or Twentieth Century Computer?, 3 JURIS
DOCTOR 30, 30 (1973).

18 DAVID M. OSHINSKY, CAPITAL PUNISHMENT ON TRIAL: FURMAN V. GEORGIA AND THE DEATH
PENALTY IN MODERN AMERICA 43 (2010).

19 STEIKER & STEIKER, COURTING DEATH, supra note 2, at 248; FRANKLIN E. ZIMRING, THE
CONTRADICTIONS OF AMERICAN CAPITAL PUNISHMENT 26-37, 43-46 (2003); Steiker, Capital
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This Article sheds doubt on what I will call the “standard Furman narra-
tive,” the notion that Furman mainly concerned administrative or procedural
issues with the death penalty. To be sure, it is true that the Justices in Furman
primarily focused on these matters.?® It is also true that, in subsequent dec-
ades, administrative or procedural problems have been central in the Ameri-
can debate over capital punishment, such as persistent due process violations,
endemic arbitrariness, incorrigible racial bias, recurrent wrongful convictions
of innocents, lack of deterrent value, and substantial financial cost. Such
problems notably led the American Law Institute to withdraw, in 2009, the
death penalty section from its Model Penal Code.?! By contrast, as Carol
Steiker has underlined, the notion that the death penalty is intrinsically a vi-
olation of human rights and human dignity is “much less prominent in, if not
absent entirely from, American debates about abolition versus retention” in
comparison to Europe,* where it has carried the day.?

This deep transatlantic divergence did not always exist, as humanistic
objections to capital punishment were influential in both European and
American abolitionism since the Enlightenment.?* By the 1960s and early
1970s, American abolitionists still “drew heavily on arguments about human
dignity,” although the refusal of most Justices to embrace these arguments in
Furman was among the reasons why they fell out of favor in the U.S. de-
bate.”® These circumstances have favored the standard Furman narrative and
help explain why Anthony Amsterdam’s frontal normative challenge to the
death penalty in the Aikens brief, namely in Furman, has received little atten-
tion. It may seem to fit oddly in the U.S. debate.

Punishment and American Exceptionalism, supra note 2, at 88; Carol S. Steiker & Jordan M. Steiker, No
More Tinkering: The American Law Institute and the Death Penalty Provisions of the Model Penal Code,
89 TEX. L. REV. 353, 364-65 (2010).

20 See generally BANNER, supra note 3, at 260—-66; GARLAND, supra note 2, at 225-30; MANDERY, supra
note 14, passim; STEIKER & STEIKER, COURTING DEATH, supra note 2, at 49-51; Robert Weisberg, De-
regulating Death, 1983 SUP. CT. REV. 305, 315 (1983).

21 The American Law Institute withdrew its model death penalty statute “in light of the current intractable
institutional and structural obstacles to ensuring a minimally adequate system for administering capital
punishment.” Steiker & Steiker, No More Tinkering, supra note 19, at 354 (quoting Message from Lance
Liebman, Dir., Am. Law Inst. (Oct. 23, 2009)).

22 Steiker, Capital Punishment and American Exceptionalism, supra note 2, at 88. Even the most human-
istic challenges to the death penalty in modern America are about the cruelty of the process, from botched
executions to lengthy periods on death row—not the cruelty of the punishment. Illustratively, these were
the most humanistic claims that Justices Stephen Breyer and Ruth Bader Ginsburg indicated when inviting
a constitutional challenge to the death penalty. Glossip v. Gross, 576 U.S. 863, 908, 925-29 (2015)
(Breyer, J., dissenting). See infra note 458 and accompanying text.

23 For a discussion of European legal norms on capital punishment, see infia note 309 and accompanying
text.

24 Mugambi Jouet, Death Penalty Abolitionism From the Enlightenment to Modernity, AM. J. COMP. L.
(forthcoming 2022), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3733016 (documenting how
the abolitionist movements in America and Europe largely converged from the Enlightenment until ap-
proximately the 1970s and Furman).

25 Carol S. Steiker & Jordan M. Steiker, Cost and Capital Punishment: A New Consideration Transforms
an Old Debate, 2010 U. CHL. LEGAL F. 117, 151 (2010).
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Today, America is not simply an outlier among Western democracies in
retaining the death penalty**—it also has the highest incarceration rate world-
wide.?” Overall, principles of humane punishment rooted in dignity and reha-
bilitation have far more influence in Europe than the United States,”® where
their de-legitimization contributed to both the resurgence of capital punish-
ment and the emergence of mass incarceration in the 1980s.2’ These circum-
stances have again shaped how scholars look back on the past. In an excep-
tionally harsh environment where America became an outlier in both
normalizing draconian punishments and rejecting norms of human dignity,
the notion that the abolitionists’ past victory in Furman could have reflected
a humanistic challenge to the death penalty may seem incongruous. A wider
historical perspective shows otherwise, as humanistic and rehabilitative con-
ceptions of punishment and penal reform were relatively influential in the
United States until the post-Furman era.>

A few scholars have thoughtfully discussed how Aikens-Furman pre-
sented a normative claim that any execution is “cruel and unusual” under the
Eighth Amendment.*' Still, their scholarship devotes far more attention to the
history of administrative or procedural challenges to the death penalty,** in-
cluding separate challenges that Anthony Amsterdam himself presented in
the same period.** The object of this Article is not to call into question this
scholarship but to explain why the humanistic nature of the constitutional
challenge in Furman deserves a fuller account. If scholarship on the Aikens-
Furman briefs is sparse, no publication appears to have discussed how Camus
appeared prominently in Amsterdam’s submissions. These circumstances are
remarkable given Furman’s historical significance.

26 AMNESTY INT’L, Abolitionist and Retentionist Countries as of July 2018, (2018), https://www.am-
nesty.org/download/Documents/ACT506665201 7TENGLISH.pdf (last visited May 8, 2021). The defini-
tion of the Western world has evolved over time but generally encompasses the United States, Canada,
Australia, New Zealand, and European countries, except for Russia and states in its orbit, such as Belarus.
See MUGAMBI JOUET, EXCEPTIONAL AMERICA: WHAT DIVIDES AMERICANS FROM THE WORLD AND
FROM EACH OTHER 6 (2017).

27 WORLD PRISON BRIEF, PRISON POPULATION RATE, https://www.prisonstudies.org/highest-to-low-
est/prison_population_rate?field region_ taxonomy_tid=All (last visited May 8, 2021).

28 See generally JAMES Q. WHITMAN, HARSH JUSTICE: CRIMINAL PUNISHMENT AND THE WIDENING
DIVIDE BETWEEN AMERICA AND EUROPE (2003); Mugambi Jouet, Juveniles Are Not So Different: The
Punishment of Juveniles and Adults at the Crossroads, 33 FED. SENT’G REP. 278, 281-83 (2021); Mu-
gambi Jouet, Mass Incarceration Paradigm Shift?: Convergence in an Age of Divergence, 109 J. CRIM.
L. & CRIMINOLOGY 703, 713-47 (2019); Michael Tonry, Equality and Human Dignity: The Missing In-
gredient in American Sentencing, 45 CRIME & JUST. 459 (2016).

29 See infra Section V. See also Jouet, Death Penalty Abolitionism From the Enlightenment to Modernity,
supra note 24, at 44—49.

30" See generally Jouet, Death Penalty Abolitionism From the Enlightenment to Modernity, supra note 24,
passim; Mugambi Jouet, Revolutionary Criminal Punishments: Treason, Mercy, and the American Revo-
lution, 61 AM. J. LEGAL HIST. 139 (2021). See also Tonry, supra note 28, at 465 (“Respect for equality
and human dignity was part of the fabric of American sentencing during most of the twentieth century but
largely disappeared in the 1980s.”).

31 See, e.g., MANDERY, supra note 14, at 129-35; STEIKER & STEIKER, COURTING DEATH, supra note 2,
at 48.

32 See infra notes 73-90 and accompanying paragraphs.

33 See infra note 51 and accompanying text.
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The Atrticle is structured as follows. First, it describes the “standard Fur-
man narrative,” the leading account of how America came to abolish the
death penalty in 1972. Second, it tells the neglected story of Aikens v. Cali-
fornia, Furman’s companion case, which presented the frontal normative
challenge to capital punishment. Third, the Article provides context for the
Aikens brief’s multiple references to Albert Camus’s Reflections on the Guil-
lotine by explaining the relevance of the French author’s critique of the death
penalty in this epoch. Fourth, we zoom into the Aikens brief and how it de-
picted any execution as inherently dehumanizing. Naturally, Camus is not the
only source cited in the Aikens brief, but this Article underlines citations to
his arguments because they embody the humanistic claim at the heart of the
Furman litigation. Fifth, the Article analyzes Furman’s aftermath, from the
reintroduction of capital punishment in America to its modern disinclination
to frame abolition in normative, humanistic terms. We conclude by examin-
ing the implications of the Article’s findings for the future of the death pen-
alty at a time of declining public support and plummeting executions.** A
record twenty-three states, alongside the District of Columbia, have now
joined the abolitionist camp.*> In 2021, Virginia became the first Southern
state to do s0.*® Certain experts anticipate that, within a generation or two,
the Supreme Court may consider another test case to definitely abolish capital
punishment.’” In 2015, Justices Stephen Breyer and Ruth Bader Ginsburg
even invited such a test case.*® Although subsequent shifts in the makeup of
the Supreme Court have dimmed these prospects,®® future Justices may some-
day prove receptive.** A lost chapter of the last major abolitionist challenge
is therefore worth exploring.

34 See generally DEATH PENALTY INFO. CTR., THE DEATH PENALTY IN 2021: YEAR END REPORT 1
(2020). On July 14, 2020, the federal government conducted its first execution following a seventeen-year
hiatus. Notwithstanding the thirteen federal executions that would ultimately occur in the last six months
of Donald Trump’s presidency, the nationwide decline is undeniable. A total of seventeen persons were
executed at the state or federal levels in 2020—the lowest annual number in nearly three decades. In 2021,
that figure dropped even lower with a total of eleven executions. /d. at 1-4, 10, 12. See also Lee Kovarsky,
The Trump Executions, 100 TEX. L. REV. 620 (2022).

35 DEATH PENALTY INFO. CTR., State by State, https://deathpenaltyinfo.org/state-and-federal-info/state-
by-state (last visited Feb. 22, 2022).

36 DEATH PENALTY INFO. CTR., Virginia Becomes 23rd State and the First in the South to Abolish the
Death Penalty (Mar. 24, 2021), https://deathpenaltyinfo.org/news/virginia-becomes-23rd-state-and-the-
first-in-the-south-to-abolish-the-death-penalty.

37 See generally GARRETT, supra note 2, at 226-32; STEIKER & STEIKER, COURTING DEATH, supra note
2, at ch. 3 (“The Future of the American Death Penalty”); ZIMRING, supra note 19, at 183-87.

38 Glossip v. Gross, 576 U.S. 863, 908-48 (2015) (Breyer, J., dissenting). See also Barr v. Lee, No. 20A8,
slip. op. at 2 (U.S. July 14, 2020) (per curiam) (Breyer, J., dissenting) (reiterating this stance in case
regarding the first federal execution in seventeen years). See infra note 458 and accompanying text.

39 Carol Steiker & Jordan Steiker, Judicial Abolition of the American Death Penalty Under the Eighth
Amendment: The Most Likely Path, in THE EIGHTH AMENDMENT AND ITS FUTURE IN A NEW AGE OF
PUNISHMENT 189, 192-93 (Meghan J. Ryan & William W. Berry III eds., 2020). See also Bucklew v.
Precythe, 139 S. Ct. 1112, 1122 (2019) (“The Constitution allows capital punishment.”).

40 Amsterdam himself recently outlined a long-term strategy for abolition prioritizing state-level efforts
before returning to the Supreme Court, which “for many years to come” will not be amenable to abolition.
Anthony G. Amsterdam, The Ghost of Furman Past and the Specter of Furman Future, 43 AMICUS 10,
10 (2022).



126 AM.J.CRIM. L. [Vol. 49:2

I. THE CHAPTER TOLD: THE STANDARD NARRATIVE OF
AMERICA’S ABOLITION OF CAPITAL PUNISHMENT IN 1972

What I term the “standard Furman narrative” is the leading account of
how America abolished the death penalty in 1972, only to bring it back in
1976. The outline of the story is familiar. In the 1960s, public concern about
capital punishment mounted.*’ Meanwhile, the number of executions
dropped from 105 in 1951 to 7 in 1965, before grinding to a halt in 1967 for
the next decade.** In 1963, Justice Arthur J. Goldberg convinced two fellow
Justices, William Brennan and William Douglas, to join a dissent signaling
to litigators that the Supreme Court was prepared to consider constitutional
challenges to capital punishment.** The National Association for the Ad-
vancement of Colored People’s Legal Defense Fund (NAACP LDF) played
a major role in this changing legal landscape. Led by the legendary attorney
Anthony Amsterdam, the LDF conceived a sophisticated litigation strategy
to bring the death penalty to a standstill, a de facto “moratorium.”** As the
foremost organization protecting African Americans, the LDF initially fo-
cused on racial disparities in death sentences, from rape to murder cases.*
Capital punishment then applied in a wide range of cases and juries notori-
ously lacked standards to guide their sentencing discretion. The LDF pre-
sented diverse challenges to the penalty’s application, which proved success-
ful in clogging the system.*¢ These developments encouraged the LDF to take
the lead on all capital litigation nationwide, at the expense of other reform

41 BANNER, supra note 3, at 239-47; LEE EPSTEIN & JOSEPH F. KOBYLKA, THE SUPREME COURT AND
LEGAL CHANGE: ABORTION AND THE DEATH PENALTY 4647 (1992); GARLAND, supra note 2, at 211—
14; MANDERY, supra note 14, at 62—63, 112—13; STEIKER & STEIKER, COURTING DEATH, supra note 2,
at 51-52, 60; Corinna Barrett Lain, Deciding Death, 57 DUKE L.J. 1, 13—16 (2007); Corinna Barrett Lain,
Furman Fundamentals, 82 WASH. L. REV. 1, 19-45 (2007).

42 BANNER, supra note 3, at 244, 246. While scholars commonly perceive Furman as a counter-majori-
tarian decision, Corinna Lain has suggested that it was relatively majoritarian in reflecting the tide of
public opposition to capital punishment and decline of executions. Lain, Furman Fundamentals, supra
note 41, at 71 (“The Court is willing to lead the country, but only where it is poised to go.”). Cf. EPSTEIN
& KOBYLKA, supra note 41, at 21 (observing that “justices do consider the views of the public in reaching
judicial determinations”) (emphasis in original).

43 Rudolph v. Alabama, 375 U.S. 889 (1963) (Goldberg, J., dissenting from denial of certiorari); Arthur
J. Goldberg, The Death Penalty and the Supreme Court, 15 ARIZONA L. REV. 355, 360-65 (1973). See
also BANNER, supra note 3, at 248-50; EPSTEIN & KOBYLKA, supra note 41, at 42—44; GARLAND, supra
note 2, at 208, 214, 217; MANDERY, supra note 14, at 3-30; STEIKER & STEIKER, COURTING DEATH,
supra note 2, at 41, 51, 54; William J. Brennan, Jr., Constitutional Adjudication and the Death Penalty:
A View from the Court, 100 HARV. L. REV. 313, 31415 (1986).

44 BANNER, supra note 3, at 247-57; EPSTEIN & KOBYLKA, supra note 41, at 44-69; GARLAND, supra
note 2, at 219-20; MANDERY, supra note 14, at 53—54; STEIKER & STEIKER, COURTING DEATH, supra
note 2, at 42-43, 46, 55-56, 82; ZIMRING & HAWKINS, supra note 2, at 33-34.

45 BANNER, supra note 3, at 250-52; GARLAND, supra note 2, at 218-19; MANDERY, supra note 14, at
48-50; STEIKER & STEIKER, COURTING DEATH, supra note 2, at 42, 44; Jack Greenberg, Capital Punish-
ment as a System, 91 YALE L.J. 908, 912 (1982); Eric L. Muller, Comment, The Legal Defense Fund’s
Capital Punishment Campaign: The Distorting Influence of Death, 4 YALE L. & POL’Y REV. 158 (1985).
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COURTING DEATH, supra note 2, at 43—-44, 46; ZIMRING & HAWKINS, supra note 2, at 35.
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organizations or criminal defense lawyers.*’ By the late 1960s, the LDF had
begun representing whites on death row, going beyond its historical work as
a branch of the NAACP.*® While the LDF’s reform efforts encompassed out-
reach to legislators and governors, its main tactic was litigation.* It managed
to bring several cases before the U.S. Supreme Court, albeit to no avail. The
Justices would not heed its claims.*® The LDF persisted in seeking an appro-
priate test case for the Supreme Court to abolish the death penalty once and
for all.>! In 1972, this test case became Furman v. Georgia.>

According to the standard narrative, Furman was fundamentally a case
about the arbitrary, capricious, and discriminatory application of the death
penalty. This is where the standard Furman narrative becomes doubtful. This
narrative is basically correct in describing Furman as a judicial opinion. But
this is not how the case was litigated. Anthony Amsterdam and the LDF ar-
gued that the death penalty is inherently “cruel and unusual punishment” un-
der the Eighth Amendment, regardless of how it is administered. Amsterdam
presented a normative, humanistic claim, as the Aikens brief explicitly as-
serted: “Any sampling of the literature of this debate makes manifest that—
although there are entirely convincing practical reasons for putting an end to
the death penalty—the principal arguments urged to support its abolition
have always been humanistic, and concerned with fundamental human de-
cency.”? We will later see that the Aikens brief’s emphatic references to Al-
bert Camus’s Reflections on the Guillotine, among other sources, arise in this
context,** as Amsterdam specified:

We set forth these expressions not for the purpose of convincing the Court
that Albert Camus, or Ramsey Clark, or Michael Ramsey, is correct, as a
moral matter. The point is simply that the terms they use are archetypal re-
flections of the terms in which the capital punishment controversy has been
fought during the years in which world history has progressively, and now

47 MANDERY, supra note 14, at 56-62.

48 BANNER, supra note 3, at 251-52; GARLAND, supra note 2, at 219; MANDERY, supra note 14, at 48—
50; Muller, supra note 45, at 159, 162, 168, 170, 184.

49 MANDERY, supra note 14, at 112; STEIKER & STEIKER, COURTING DEATH, supra note 2, at 47.

50 McGautha v. California, 402 U.S. 183 (1971) (holding that the Constitution does not require standards
for juries to impose capital punishment); Maxwell v. Bishop, 398 U.S. 262 (1970) (ruling on narrow
grounds, circumventing the broader issue of sentencing standards); Boykin v. Alabama, 395 U.S. 238
(1969) (declining to rule on merits of claim that death penalty for robbery was unconstitutional); With-
erspoon v. Illinois, 391 U.S. 510 (1968) (challenge to jury selection). The LDF represented the defendant
in Maxwell. 1t filed amicus briefs in Boykin, McGautha, and Witherspoon. The Boykin brief is discussed
infra at note 144 and accompanying text.

51 BANNER, supra note 3, at 254, 258; GARLAND, supra note 2, at 224-25; MANDERY, supra note 14, at
58, 111-12, 116-19; STEIKER & STEIKER, COURTING DEATH, supra note 2, at 48; ZIMRING & HAWKINS,
supra note 2, at 37.

52 Amsterdam has offered an account of the litigation campaign and his life path. The Reminiscences of
Anthony G. Amsterdam, COLUM. RULE OF L. ORAL HIST. PROJECT (2010). Michael Meltsner, another LDF
counsel, wrote a personal account, too. MICHAEL MELTSNER, CRUEL AND UNUSUAL: THE SUPREME
COURT AND CAPITAL PUNISHMENT (1973).

53 Aikens brief, supra note 4, at 31 (emphasis added).

54 See infra Sections IIL. and IV.
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quite thoroughly, abandoned the death penalty. Opposition to capital pun-
ishment has invariably been asserted on the basis of “fundamental moral
and social values in our civilization and in our society.””

The Aikens brief was the primary brief in the Furman litigation, as Am-
sterdam underlined in the Furman brief: “The Brief for Petitioner in Aikens
v. California fully develops the reasons why we believe that the death penalty
is a cruel and unusual punishment for the crime of murder, as that penalty is
administered in the United States today.”>® Once the California Supreme
Court found the state’s death penalty law in violation of the California Con-
stitution, the case became moot before the U.S. Supreme Court.’” Neverthe-
less, Amsterdam had already submitted the Aikens brief and had even deliv-
ered the oral arguments in Aikens on the same day as those in Furman.>®
Aikens might have been the case everyone remembered. It was mostly lost to
history. Perhaps this explains why the Aikens brief, the primary brief, whose
rhetoric was more humanistic than that of the Furman brief,>® has been under-
examined. In any event, the Aikens brief suggests that the standard Furman
narrative is incomplete in depicting this challenge as fundamentally about the
arbitrary, capricious, and discriminatory nature of the death penalty.

An overview of the existing scholarship illustrates the standard Furman
narrative. In his excellent book, The Death Penalty: An American History,
Stuart Banner summarizes the LDF’s strategy in the 1970s as follows: “For
years, the LDF had made procedural arguments to serve a substantive goal,
the abolition of the death penalty, because the procedural arguments were the
only ones with any chance of succeeding.”®® Yet, as we saw, in the Aikens
brief the LDF presented an explicit normative challenge to capital punish-
ment. Barely four years later, in Gregg v. Georgia, the Court examined the
constitutionality of new death penalty statutes that states passed in Furman’s
aftermath. Describing the oral arguments, Banner rightly explains that certain
Justices were wary of Anthony Amsterdam’s procedural claims because they
thought that he deemed the death penalty unconstitutional per se, meaning
that no procedural scheme would satisfy him.®' However, Amsterdam was
already on record affirming that any execution is inherently inhumane, which
was the main challenge in Aikens-Furman a few years earlier.

35 Aikens brief, supra note 4, at 33 (quoting Remarks of Canadian Prime Minister Lester B. Pearson,
CAN. H. OF COMMONS, IV DEB., 27th Parl., 2d Sess. (16 Eliz. II), 4370 (Nov. 16, 1967)).

36 Furman brief, supra note 6, at 11 (footnote omitted).

37 See California v. Anderson, 493 P.2d 880 (Cal. 1972) (finding capital punishment unlawful under Cal-
ifornia Constitution). See also Aikens v. California, 403 U.S. 952 (1971), cert. dismissed, 406 U.S. 813
(1972) (per curiam) (declaring case moot). These cases are discussed infra in Section II.

58 This was January 17, 1972. See Oral Argument, Aikens v. California, 406 U.S. 813 (1972) (No. 68-
5027), https://www.oyez.org/cases/1971/68-5027; Oral Argument, Furman v. Georgia, 408 U.S. 238
(1972) (No. 71-5003), https://www.oyez.org/cases/1971/69-5030.

59 See infra note 248 and accompanying text.

60 BANNER, supra note 3, at 273.

ol Id. at 273-74.
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Banner succinctly discusses the Aikens brief in a prior chapter of his
book, indicating that the LDF’s claim was that the death penalty violated
“evolving standards of decency,” as both American society and “civilized
nations” had largely or fully abandoned this punishment.®* His otherwise il-
luminating study places limited weight on these normative claims in compar-
ison to lengthy sections discussing administrative or procedural challenges to
executions.

By the same token, David Garland suggests in an insightful article that
Furman concerned systemic issues with capital punishment, as he describes
a litigation strategy focusing on “14th-Amendment issues of equal protection,
procedural irregularity and arbitrary application—a tactic that produced the
Furman victory but also opened the way for the regulatory reform effort that
followed.”®® Garland is absolutely right that the LDF had brought procedural
challenges that shaped the Furman decision. In the run-up to Furman, the
LDF had litigated a series of cases tackling procedural issues.** We will see
that certain aspects of the Aikens and Furman briefs kept challenging the
kinds of due process problems that Garland described.®® Yet the LDF’s fun-
damental claim in Aikens-Furman was that “the principal arguments urged to
support [] abolition have always been humanistic,” whereas “practical” ques-
tions were secondary.®

If the humanistic dimensions of the Aikens-Furman litigation have re-
ceived little to no attention, it may be partly due to the normative “ambiva-
lence” about state killing in American society that Garland’s research has
actually shed light upon.®” According to Garland, the United States has “ex-
perienced a grating conflict between the practice of capital punishment and
the values of liberalism and humanitarianism.”®® Epitomizing this tension,
American officials have recurrently expressed misgivings as they became in-
volved in the execution process.® Garland reminds us that such officials
commonly were “affected by the liberal norm that states ought not to take life
unnecessarily and by the humanistic insistence that life is sacred.” They were
“familiar with the fate of capital punishment in the rest of the Western nations
and with the reformers’ view that the death penalty has no place in a civilized
society.”’® These humanitarian aspects of the question are often overlooked

92 Id. at 258-59.
93 David Garland, Capital Punishment and American Culture, 7 PUNISHMENT & SOC’Y 347, 358 (2005).

04 See supra note 50.

65 See generally infra Section IV.

66 Aikens brief, supra note 4, at 31 (emphasis added). In his book, Peculiar Institution, Garland’s thought-
ful discussion of Furman focuses primarily on the judges’ decision, not the briefs. GARLAND, supra note
2, at 225-30.

67 GARLAND, supra note 2, at 11. This matter is discussed in greater detail infia in Section V. With regard
to Garland’s research, see especially infra note 429 and accompanying text.

68 GARLAND, supra note 2, at 207.

% Id. at 60. See also STEIKER & STEIKER, COURTING DEATH, supra note 2, at 261-66 (describing several
Supreme Court Justices’ reservations about executing prisoners).

70 GARLAND, supra note 2, at 222.
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or obscured in the modern U.S. debate given its focus on administrative or
procedural problems with capital punishment.

Back in the early 1970s, Chief Justice Warren Burger had complained
that the abolitionists’ strategy was to present “an oblique attack on capital
punishment” by denouncing due process violations instead of executions per
se.”" But a frontal normative attack against the death penalty finally came in
Aikens-Furman, although the standard narrative has generally cast this litiga-
tion as another challenge to due process violations.”

A salient exception to the standard narrative is an outstanding book by
Evan Mandery, 4 Wild Justice,” that explores the Furman litigation from its
genesis to its undoing. Mandery explains how, in the run-up to Furman, Am-
sterdam and the LDF had not prevailed in diverse administrative and proce-
dural challenges.” A key issued remained unaddressed: the inherent consti-
tutionality of the death penalty.” Amsterdam wanted the Justices to finally
consider whether “the real problem” was “procedural aspects of capital pros-
ecutions” or “capital punishment itself—an unreasoning, vengeful monster
that inevitably resists all efforts to restrain it by normal, fair, rational, even-
handed process.”’®

Mandery is one of the few scholars who has given life to the debates
about the morality of the death penalty in the Furman litigation. While Man-
dery instructively recounts the creation of the Aikens brief and its frontal nor-
mative challenge to executions,’” this topic ultimately occupies limited space
in his 534-page study,’® which predominantly focuses on administrative and
procedural issues surrounding capital punishment. This approach is perfectly
understandable. After all, in modern America practical concerns about capital
punishment have drastically more weight than normative ones. As we shall
see, gripping passages of Mandery’s book still capture how the substantive
cruelty of the death penalty was a central issue in Furman. The book also
makes a passing reference to how Amsterdam cited Albert Camus.” We will
later consider how Camus prominently appears in the Aikens brief,* thereby
revealing other aspects of these historical events.

71 BANNER, supra note 3, at 256-57 (quoting Justice William Douglas, Notes of Judicial Conference re
McGautha v. California, Nov. 13, 1970).

72 See, e.g., SARAH BETH KAUFMAN, AMERICAN ROULETTE: THE SOCIAL LOGIC OF DEATH PENALTY
SENTENCING TRIALS 42 (2020) (stating that the defense’s fundamental argument in Furman was about
arbitrariness); Lain, Deciding Death, supra note 41, at 48 (describing the Furman debate as being about
“fairness” in the administration of the death penalty) (emphasis in original).

73 MANDERY, supra note 14.

74 See supra note 50 and accompanying text.

75 MANDERY, supra note 14, at 96, 106, 111, 116-19.
76 Id. at 130.

7T Id. at 129-35.

78 This refers to the page count for the paperback edition of Mandery’s book.

7 Id. at 133 (“[Amsterdam] claimed that society’s most enlightened men and women condemned [capital
punishment], citing everyone from Albert Camus to the Archbishop of Canterbury.”).

80 See infra Section III.
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Another exception to the standard narrative is a masterful book on the
history of death-penalty litigation, Courting Death by Carol Steiker and Jor-
dan Steiker. This account explains how, in the decade preceding Furman
(1972), the LDF and other defense counsel presented a series of challenges
to the arbitrary, capricious, and discriminatory application of capital punish-
ment, especially in Witherspoon (1968), Boykin (1969), Maxwell (1970), and
McGautha (1971).83! Facing defeat in all of these cases, Amsterdam and the
LDF chose another strategy in Furman: “The sole remaining broad challenge
to the death penalty was rooted in the Eighth Amendment—the claim that the
death penalty was ‘cruel and unusual’ and no longer comported with evolving
standards of decency.”®” Still, the Steikers’ account devotes limited attention
to the normative dimensions of the challenge.*® Rather, the Steikers empha-
size how “the LDF claimed that standardless discretion allowed states to re-
tain the death penalty without actually using it,” thereby perpetuating “a form
of punishment that lacked meaningful public support and that would not be
tolerated if regularly implemented.”® In effect, the LDF reformulated its
prior challenges by using “many of the same facts underlying the standardless
discretion argument but deployed them in a new way.”® Even though this
account is highly insightful, it tends to downplay the “humanistic” claim at
the heart of the Aikens brief: any execution is inherently cruel and dehuman-
izing %

Overall, the Steikers’ study focuses in far greater depth on the lengthy
history of administrative or procedural challenges to the death penalty. This
approach is again understandable given that in modern America practical
concerns about the death penalty decidedly outweigh normative objections,
particularly compared to the human rights discourse characterizing abolition-
ism in contemporary Western democracies.’” These circumstances partly re-
flect a path dependence tied to Furman. Most Justices in the majority de-
clined to approach whether the death penalty is “cruel and unusual” through
a normative lens, which oriented the legal debate toward administrative and
procedural questions.®® Franklin Zimring has likewise tackled this intriguing
issue in a thoughtful study exploring why modern Americans are far less in-
clined than Europeans to frame the issue in terms of human rights and human
dignity.®* “The question of whether executions violate a human right

81 STEIKER & STEIKER, COURTING DEATH, supra note 2, at 44-47, 81-87. For a synopsis of these cases,
see supra note 50.

82 STEIKER & STEIKER, COURTING DEATH, supra note 2, at 48.

83 See id. at 48-49.

84 Id. at 49.

85 Id. See also id. at 87 (discussing the issue of racial discrimination in the 4ikens brief).

86 See Aikens brief, supra note 4, at 31.

87 The Steikers themselves have made this observation. See STEIKER & STEIKER, COURTING DEATH, su-
pranote 2, at 248; Steiker, Capital Punishment and American Exceptionalism, supra note 2, at 88; Steiker
& Steiker, No More Tinkering, supra note 19, at 364—65.

88 STEIKER & STEIKER, COURTING DEATH, supra note 2, at 75; Steiker & Steiker, Cost and Capital Pun-
ishment, supra note 25, at 151-55.

89 ZIMRING, supra note 19, at 26-37, 43-46.
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recognized by international authorities (or any other human rights standard)
is almost never debated in the United States,” Zimring concluded.”

However, all of this was front and center in the Aikens-Furman litigation.
Alongside an openly “humanistic” approach tied to norms of dignity,”! this
historic constitutional challenge emphasized international standards.’” It was
the fruit of a litigation strategy palpable in a memo Amsterdam sent to LDF
colleagues regarding the preparation of the Aikens-Furman briefs. Besides
information on Supreme Court precedents and the death penalty’s unfair ad-
ministration, Amsterdam sought research on “humanistic literature,” “the
world history of capital punishment [and its] progressive abandonment,” and
how “enlightened conceptions of ‘decency’ and ‘dignity’ are the measure of
the [Eighth] Amendment.””® The prominent quotations to Albert Camus
would come to epitomize all of these dimensions.’*

I do not mean that the standard Furman narrative is simply wrong, but
that it is incomplete, as it has eclipsed these key elements. For instance, David
Oshinsky’s historical account of the Furman litigation makes no reference to
Camus. The book hardly discusses how Amsterdam presented a categorical
normative argument in Aikens.”> Oshinsky focuses on other aspects of these
historical events, including systemic arbitrariness in the administration of
capital punishment.”®

The standard Furman narrative reflected in the prior studies is a more
accurate interpretation of the Furman decision itself than of the way the case
was litigated. A difficulty in interpreting Furman is that each Justice in the
5-4 majority wrote a separate opinion. Stuart Banner summed up the major-
ity’s discordance as follows: “None of the five joined any part of anyone
else’s opinion. There were few points on which more than two or three Jus-
tices agreed.”®” Anthony Amsterdam himself acknowledged that Furman, his
greatest victory, amounted to “a confusing array of opinions by the several
Justices.”® In a nutshell, three of the five Justices in the majority—William
Douglas, Potter Stewart, and Byron White—focused primarily on adminis-
trative and procedural problems at the heart of the standard Furman narrative.
By contrast, the two other Justices—William Brennan and Thurgood Mar-
shall—focused primarily on overarching normative issues with capital pun-
ishment.”” Anthony Amsterdam and the LDF shaped both types of opinions.

9 Id. at 46.

91 See Aikens brief, supra note 4, at 31.

92 See infra notes 176, 188 and accompanying paragraphs.

93 MELTSNER, CRUEL AND UNUSUAL, supra note 52, at 249-50 (quoting Memorandum from Anthony
Amsterdam, July 23, 1971).

94 See infra Sections III. and IV.

95 OSHINSKY, supra note 18, at 42, 44,

9 See generally id.

97 BANNER, supra note 3, at 261.

98 ANTHONY G. AMSTERDAM & JEROME BRUNER, MINDING THE LAW 195-96 (2000).
9 For instructive analyses of the Justices’ deliberations and opinions, see BANNER, supra note 3, at 260—
66; GARLAND, supra note 2, at 225-30; MANDERY, supra note 14, passim; STEIKER & STEIKER,
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Indeed, their prior litigation had particularly emphasized administrative and
procedural issues.!” These matters remained part of the picture in Aikens-
Furman, although this ultimate test case was fundamentally about whether
any execution is “cruel and unusual” per se.'"!

Amsterdam’s strategy was not as far-fetched as a modern observer may
believe. Besides persuading two of the five Justices in the Furman majority
that the death penalty is categorically inhumane, namely Brennan and Mar-
shall, recall that a catalyst of the LDF’s anti-death-penalty litigation was Jus-
tice Arthur J. Goldberg.!”? Despite serving barely three years on the Court,
from 1962 to 1965, Goldberg left his mark by encouraging colleagues to con-
sider the constitutionality of capital punishment. He notably tasked his clerk,
Alan Dershowitz, with crafting a memorandum urging fellow Justices toward
abolition.'” Goldberg was convinced that the death penalty was racially dis-
criminatory and ineffective. He was equally concerned about its inhumanity.
Having faced anti-Semitism, he saw parallels between the state violence of
capital punishment and the Holocaust.'™ And Goldberg was another reader
of Reflections on the Guillotine, as he quoted Camus’s declaration that abo-
lition would be “the great civilizing step.”!%

Contrary to what a modern observer would assume, Goldberg thought
that the Supreme Court would be likelier to abolish capital punishment on
normative grounds than because of racial disparities as race was—and still
is—an explosive issue in America.'® “Some Justices might be comfortable
striking down an excessive punishment on ethical grounds but reluctant to
critique the American justice system as racist,” according to Mandery’s ac-
count.'’” In his landmark 1963 memorandum encouraging fellow Justices to

COURTING DEATH, supra note 2, at 49-51; Daniel D. Polsby, The Death of Capital Punishment? Furman
v. Georgia, 1972 SuP. CT. REV. 1, passim (1972); Weisberg, supra note 20, at 314—17.

100 See supra note 50 and accompanying text.

101 See infia Section V.

102 See supra note 43 and accompanying text.

103 MANDERY, supra note 14, at 3-30. See also Rudolph v. Alabama, 375 U.S. 889 (1963) (Goldberg, J.,
dissenting from denial of certiorari); Arthur J. Goldberg, Memorandum to the Conference Re: Capital
Punishment October Term, 1963, 27 S. TEX. L. REV. 493, 493 n.* (1986) [hereinafter Goldberg Memo]
(publication of Goldberg’s memorandum “in the exact form” that he circulated it to fellow Justices); Gold-
berg, supra note 43, at 360—65.

104 MANDERY, supra note 14, at 5, 8, 18, 22.

105 Goldberg, supra note 43, at 366 (quoting CAMUS, REFLECTIONS ON THE GUILLOTINE, supra note 11,
at 232). An earlier article by Arthur J. Goldberg and his former clerk Alan Dershowitz quotes the same
passage of Camus’s book. Arthur J. Goldberg & Alan M. Dershowitz, Declaring the Death Penalty Un-
constitutional, 83 HARV. L. REV. 1773, 1773 (1970) (quoting CAMUS, REFLECTIONS ON THE GUILLOTINE,
supra note 11, at 232).

106 MANDERY, supra note 14, at 22. Colleagues later made it clear to Goldberg that they considered the
issue of racism in the administration of the death penalty, including the executions of black men convicted
of raping white women, too explosive, especially after the backlash against Brown v. Education (1954).
1d. at 26, 28-29. For an instructive survey of persistent racial bias, see Michael Tonry, The Social, Psy-
chological, and Political Causes of Racial Disparities in the American Criminal Justice System, 39 CRIME
& JUST. 273, 283-93 (2010).

107 MANDERY, supra note 14, at 22. Cf- STEIKER & STEIKER, COURTING DEATH, supra note 2, at 97-100
(discussing Justices’ worry that race-based reasons for limiting or abolishing punishment would cause
backlash).
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find the death penalty unconstitutional, Goldberg did not discuss race but in-
sisted that “evolving standards of decency . . . now condemn as barbaric and
inhuman the deliberate institutionalized taking of human life by the state.”'*

Goldberg eventually resigned from the Court in 1965 so that President
Lyndon B. Johnson would appoint him U.S. Ambassador to the United Na-
tions.'” Goldberg’s internationalism was already palpable in his 1963 mem-
orandum, which had emphasized the shift toward abolition in the West.!!
Over the years, he remained involved in the U.S. death-penalty debate. In a
1973 article, Goldberg insisted that “the deliberate, institutionalized taking
of human life by the State is the greatest conceivable degradation to the dig-
nity of the human personality. Surely, this generation of Americans has ex-
perienced enough killing.”'"! Had he remained on the Court, Goldberg would
have been a sure vote for Amsterdam’s categorical normative challenge to
capital punishment in Aikens-Furman.

Yet the fact that three of the five Justices in the tenuous Furman majority
ultimately chose to frame the issue in narrower administrative, procedural,
and utilitarian terms had profound implications in shaping the ensuing death-
penalty debate, including the standard Furman narrative. We will return to
the Furman decision and its aftermath later in the Article.''> For the time
being, having described the standard Furman narrative, we will turn to re-
lated questions tied to our lost chapter in death penalty history. What hap-
pened to Aikens v. California? Why did Aikens-Furman present a frontal nor-
mative challenge to capital punishment? And why did Camus appear
prominently in the Aikens brief?

II. THE LOST CHAPTER’S SETTING: THE RUN-UP TO AIKENS-
FURMAN

This section will set the stage for our subsequent examination of the
Aikens brief and its prominent references to Albert Camus’s Reflections on
the Guillotine."'* Here, we will see how a key reason why Anthony Amster-
dam and the LDF presented a frontal normative challenge to the death penalty
in Aikens-Furman was that they had yet to present this argument, whereas
their prior administrative and procedural claims had mostly failed.''*

Until Furman, the U.S. Supreme Court had addressed the cruel and unu-
sual punishment clause merely ten times. Whenever the Justices had dis-

cussed the death penalty, they had sanctioned its legitimacy,''® including in

108 Goldberg Memo, supra note 103, at 499 (internal quotation marks omitted).

109 MANDERY, supra note 14, at 17.

110" Goldberg Memo, supra note 103, at 499.

11 Goldberg, supra note 43, at 368.

112 See infia Section V.

113 See infia Sections III. and IV.

114 MANDERY, supra note 14, at 96, 106, 111, 116-19; STEIKER & STEIKER, COURTING DEATH, supra
note 2, at 48—49.

115 MANDERY, supra note 14, at 15 (citing Lain, Deciding Death, supra note 41, at 10—12).
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the LDF’s pre-Furman challenges.!'® As an arm of the NAACP, the LDF
initially focused on challenging the racially discriminatory nature of the death
penalty.!'” These efforts proved fruitless. The LDF presented statistical re-
search from the reputable criminologist Marvin Wolfgang on racial dispari-
ties in rape cases, which lower courts found unpersuasive. Judges suggested
that statistical evidence of systemic racial bias would not warrant overturning
a particular defendant’s death sentence, much less abolishing capital punish-
ment.!'® A recurring issue has been whether such racial challenges have a
limiting principle. Because the entire U.S. penal system is discriminatory,
certain judges have reasoned that abolishing the death penalty on this ground
could also justify abolishing all kinds of punishments.'" In 1987, the Su-
preme Court would adopt this reasoning in McCleskey v. Kemp, a controver-
sial 5-4 decision that forestalled future challenges to flagrant systemic racial
discrimination.'*

Even so, Amsterdam and the LDF were making inroads in their aboli-
tionist cause in the 1960s. The gradual halt of executions and the social ten-
sions over capital punishment suggested that the tide of history was on their
side.'?! In 1972, the Supreme Court of California would bolster their cause
by holding in its landmark Anderson decision that capital punishment vio-
lated the state’s constitution.'*? California’s highest court adopted a multifac-
eted reasoning though the thrust of its holding was that the death penalty is
inhumane, as “it is incompatible with the dignity of an enlightened society to
attempt to justify the taking of life for purposes of vengeance.”'

The Supreme Court of California had asked Amsterdam to file his Aikens
brief,'** suggesting that its “humanistic” approach might have influenced the
judges.'?® Piecing things together, in Anderson we find a remarkable quota-
tion from Lord Chancellor Gardiner that appears emphatically in the Aikens
brief:

Lord Chancellor Gardiner reminded the House of Lords, debating abolition
of capital punishment in England [in the mid-1960s]: “When we abolished
the punishment for treason that you should be hanged, and then cut down

116 See supra note 50 and accompanying text. See also BANNER, supra note 3, at 257; GARLAND, supra
note 2, at 225-30.

117 MANDERY, supra note 14, at 37.
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119 MANDERY, supra note 14, at 36, 39-40.

120 McCleskey v. Kemp, 481 U.S. 279 (1987). Regarding McCleskey’s impact, see generally John J.
Donohue, Empirical Analysis and the Fate of Capital Punishment, 11 DUKE J. CONST. L. & PUB. POL’Y
51, 84, 85,94, 105 (2016); Ian F. Haney Lopez, Institutional Racism: Judicial Conduct and a New Theory
of Racial Discrimination, 109 YALE L.J. 1717, 1835, 184142 (2000).

121 BANNER, supra note 3, at 239-47; GARLAND, supra note 2, at 211-14.

122 California v. Anderson, 493 P.2d 880 (Cal. 1972). See MANDERY, supra note 14, at 184-85.

123 Anderson, 493 P.2d at 896.

124 MANDERY, supra note 14, at 136.

125 See Aikens brief, supra note 4, at 31.



136 AM. J. CrRiM. L. [Vol. 49:2

20U~ ;<14 Yi>- )6, <0-6 ,1;-5*72-U-, P0U- ;<14 Yi>- )6, <0-6 9=):
1=, ?-,1, 67<)*741;0<0)< 8=61;05-6¢ *-+)=; - ?- ;A58)01;-, 210 <)!
<T:; *=C*4)z;- P-<T773<0- >1-2 0)< Kk ?); ) 8=61;05-6< 67 476/-: +76
:13¢-6¢ 210 7=: ;4. :-;8-+IE120

B0/ %/ ( %* -3 . HS0- 9 /# *) 0.$™!/# O
+- (0K ST H#SEIS ) L H+x&IF -F o [-) B

(1$). * $SI.$UP* - *-N-*([# - [3 ) -'*1[#
YE ISEY# [ 0( ) 5 1 4- )I*2 -[*] *$Ey6Er! +
S$I+0S#H( )/ -*0)/#2*-117 ¢ GG [HS., A8
#$' ($)3$0.. 1 ') J1"2%.-1 -).1*$)

[-)1%) "1 ) - .0"" JI#l# ..*0- 2 -)*[3 [#* % *N
L-$$FY# [#32*0"  *( [/#/0-¥1/# )YD-8 # 0+- (
*¥O-/*1 '$1*$)2 .+ -.0 3/# $)*U#  [#+) 'BSY#
YS$/ 1)y v Ly (* - S L#-BHO()S/ISS L)
A S LD

&- 0)>- +76+=,-, 0)< +)8I)4 8=61;05-6¢ {; 158-:51;;1*IA +:=-4l & ,-

/),-;)6, ,-0=5)61B-; )44 207 8):<[+18)<- 16 K; 8:7+-;;-;! & 1; =66-+-;

1):AT)BAU-/IUB)- /T)4T. <0- ;<)<= )6, 1; 16+758)<I*4- 210 <0- ,1/61A
7.5)6)6, <0- 2=,1+1)4 8:7+-;;!1 %=: +76+4=;176 <0)< <0- ,-)<0 8-6)&A 5)A
67 476/-: *- -@)+<-, 16 #)41.7:61) +76;1;<-6<A 210 ):<I+- § ;-+176 " 7.
T=: #76;<=176 '*)::16/ C+:=-4 7: =6=;=)4 8=61;05-6¢;D( 1; 67< /:7=6,-,
16 ;A58)<0A .7:<07;- 207 ?27=4, +7551+:15-; 7. >174-6+- *=<16 +76+-:6
72 <0- ;7T+1<A <0)< ,15161;0-; I<;-4. ?0-6->-: KK <)3-; <0- 4.- 7. 76- 7. K;

5-5*-:;11%0
2. )% $¥)) - rl-y-r)t ")
'$IF)$L*/- - [ 3+ L$)"-r$F$ 2#% - [# I#
+ ) /3*)/B0FS SYH# * ) W Y2H#S'2$/# - [*#
0+ ( *0¢ #o1# LI E)
7.%5(+ )$F) .12 4 2 .-'$1 0. -)./

$ $& )2 .)0).3(+ /# /%) J"0$'#8. 1 -(0- -.)
S AL J# PO # L.# 4 # 0. - TS5 # L2 .

K(*/$*r) '8 - 6.8)8B2-$/ /#/ )/#*)3(.] - ( 5#

126 $13  04.3)- 3ewAy .1$2
$ IH 23%22 Y¥%-21)%& -.3%1!3 /15)%'3(B!%

04.313).-

127 $13  04.3)-)3%83).2 #.-,)#!-$ .#)+4-F+ 36 73 (Wh#

194 7% %% 1/)31+4-2(,%3 # %

128 )* %2" ) % -.3%!13 - -

129 L VAL B AL TN

130 $13  (WL())B-.-9RA%4-244H4)Q, %3 -.68&+ 42 %6 %63
L& 1+&. 150 .- 288 B-

131 3% 13 8 -.3% 13

132 )% 925 14 &:)! 1%#4),!

13319815 )* %2 $ I+ -.3% 13

-.3% !3



