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Test Decks – Current Laws

• The front line in catching programming issues and establishing confidence.
• 12-17B-5. Testing system before election--Public notice.

Not more than ten days prior to an election, the person in charge of the election 
shall conduct a test of the automatic tabulating equipment to ascertain that the 
equipment will correctly count the votes cast for all offices and on all measures. 
Public notice of the test shall be given at least forty-eight hours prior to the test by 
publication once in the official newspaper of the election jurisdiction. The test shall 
be open to the public. If any error is detected, the cause of the error shall be 
determined and corrected and an errorless count shall be made before the 
automatic tabulating equipment is approved.

• 12-17B-12. Test of system repeated prior to counting ballots.
The test required by § 12-17B-5 shall be repeated immediately before the start of 
the official count of the ballots.



SD SOS Administrative Rule - Current

• 5:02:09:01.02.  Test of tabulating equipment. The person in charge of the election shall conduct tests of the automatic tabulating 
equipment as required in SDCL 12-17B-5 and 12-17B-12. The tests shall be conducted by processing a preaudited group of ballots 
in a test deck marked to record a predetermined number of valid votes for each candidate and each measure. A tally sheet shall be 
created prior to the machine count to fully show how the sample of ballots is marked and what the machine vote totals must be to
prove an errorless count. If more than one ballot is used in the election, a test deck shall be made for each ballot that is unique in 
any way. The test deck(s) shall include for each office and ballot question:

• (1)  One or more ballots with a vote for each candidate and each side of a ballot question;

• (2)  One or more ballots which have votes in excess of the number allowed by law for each office and question; and

• (3)  One or more ballots which contain an undervote.

• At least twenty-five test ballots shall be included in the total of all test decks. Individual test decks for individual ballots shall 
be of sufficient size to prove the accuracy of the system. If absentee ballots are to be received folded, at least ten percent of the 
test ballots in any individual test deck shall be similarly folded. The person conducting the test of the tabulating equipment shall 
date and sign the printout, verifying that the results of the machine's printed paper vote totals exactly match the tally sheet from 
which the sample of ballots was marked. The test deck(s), tally sheet, and signed printout must be secured and retained with the
official ballots.

• The test procedure shall include the processing of at least one ballot completely blank to verify that the machine is correctly 
configured according to SDCL 12-17B-13.1.

• If more than one tabulating machine is to be used in the election, each machine shall be fully tested according to the 
ballot(s) which each machine will be used to count in the election.

• In addition to these tests, any test deck may be processed any time before or after completion of the official count.



Brookings County

• In the County Commissioners 
race 2 of the candidates had the 
same number of votes in the 
test deck.



Brookings County

• In the County Commissioners race, 
2 of the candidates had the same 
number of votes in the test deck.

• Gretchen Weible – 21

• Kelly Vanderwall – 21

• This would make it hard to 
determine if the votes were flipped 
due to a programming error.

• All nine precincts used the same 
vote counts for the test decks.

• The error impacted the entire 
county in all precincts.



2 candidates with same vote totals didn’t 
establish proof of the accuracy of the system
• 5:02:09:01.02.  Test of tabulating equipment. The person in charge of the election shall conduct tests of the automatic tabulating 

equipment as required in SDCL 12-17B-5 and 12-17B-12. The tests shall be conducted by processing a preaudited group of ballots 
in a test deck marked to record a predetermined number of valid votes for each candidate and each measure. A tally sheet shall be 
created prior to the machine count to fully show how the sample of ballots is marked and what the machine vote totals must be to
prove an errorless count. If more than one ballot is used in the election, a test deck shall be made for each ballot that is unique in 
any way. The test deck(s) shall include for each office and ballot question:

• (1)  One or more ballots with a vote for each candidate and each side of a ballot question;

• (2)  One or more ballots which have votes in excess of the number allowed by law for each office and question; and

• (3)  One or more ballots which contain an undervote.

• At least twenty-five test ballots shall be included in the total of all test decks. Individual test decks for individual ballots shall 
be of sufficient size to prove the accuracy of the system. If absentee ballots are to be received folded, at least ten percent of the 
test ballots in any individual test deck shall be similarly folded. The person conducting the test of the tabulating equipment shall 
date and sign the printout, verifying that the results of the machine's printed paper vote totals exactly match the tally sheet from 
which the sample of ballots was marked. The test deck(s), tally sheet, and signed printout must be secured and retained with the
official ballots.

• The test procedure shall include the processing of at least one ballot completely blank to verify that the machine is correctly 
configured according to SDCL 12-17B-13.1.

• If more than one tabulating machine is to be used in the election, each machine shall be fully tested according to the 
ballot(s) which each machine will be used to count in the election.

• In addition to these tests, any test deck may be processed any time before or after completion of the official count.



Minnehaha County

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races:

• Candidates for US Senate and Gov 
races have same numbers used.

• Candidates for US Rep and SOS 
races have the same numbers used.

• This would make it hard to 
determine if the votes were crossed 
due to a programming error.

• These errors impacted the entire 
county in all precincts.



Minnehaha County

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races:

• Candidates for US Senate, Gov and 
State Auditor races have same 
numbers used.

• Candidates for Treasurer, School & 
Public Lands, and Public Utilities races 
have same numbers used.

• This would make it hard to determine 
if the votes were crossed due to a 
programming error.

• These errors impacted the entire 
county in all precincts.



Minnehaha County

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races:

• Senate District 11, 12, and 14 all 6 
candidates have the same 115 
votes.

• This would make it hard to 
determine if votes were flipped 
within each senate race.

• This would make it hard to 
determine if the votes were crossed 
due to a programming error.

• These errors impacted the entire 
county in all precincts.



Minnehaha County

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races:

• Senate District 15 both candidates 
have the same 138 votes. This would 
make it hard to determine if votes 
were flipped within the senate race.

• House Race D02 and D10 use 93 for a 
candidate.  This would make it hard to 
determine if the votes were crossed 
due to a programming error.

• These errors impacted the entire 
county in all precincts.



Minnehaha County

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races:

• House District 11 2 candidates have 
the same 70 votes, and the other 2 
have 65 votes. This would make it 
hard to determine if votes were 
flipped within the house race.

• House Race D15 a candidate is also 
using 65 votes. This would make it 
hard to determine if the votes were 
crossed with District 11 due to a 
programming error.

• These errors impacted the entire 
county in all precincts.



Minnehaha County

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races:

• The County Auditor candidates 
share the same vote assignments as 
the Supreme Court Retention 
DeVaney race. This would make it 
hard to determine if the votes were 
crossed due to a programming 
error.

• These errors impacted the entire 
county in all precincts.



Minnehaha County

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races:

• The Judge Salter retention race at 
the top and the Barnett/Johnson 
race use the same vote number 
assignments.  As do all the Second 
Circuit positions. This would make it 
hard to determine if the votes were 
crossed due to a programming 
error.

• These errors impacted the entire 
county in all precincts.



Minnehaha County

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races:

• All of the Second Circuit Court races 
use the same vote numbers.  This 
would make it hard to determine if 
the votes were crossed due to a 
programming error.

• These errors impacted the entire 
county in all precincts.



Minnehaha County

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races:

• Both the Amendment D and 
Initiated Measure 27, use the same 
vote numbers between races.  This 
would make it hard to determine if 
the votes were crossed due to a 
programming error.

• These errors impacted the entire 
county in all precincts.



Minnehaha failed to establish proof of the 
accuracy of the tabulators.
• 5:02:09:01.02.  Test of tabulating equipment. The person in charge of the election shall conduct tests of the automatic tabulating 

equipment as required in SDCL 12-17B-5 and 12-17B-12. The tests shall be conducted by processing a preaudited group of ballots 
in a test deck marked to record a predetermined number of valid votes for each candidate and each measure. A tally sheet shall be 
created prior to the machine count to fully show how the sample of ballots is marked and what the machine vote totals must be to
prove an errorless count. If more than one ballot is used in the election, a test deck shall be made for each ballot that is unique in 
any way. The test deck(s) shall include for each office and ballot question:

• (1)  One or more ballots with a vote for each candidate and each side of a ballot question;

• (2)  One or more ballots which have votes in excess of the number allowed by law for each office and question; and

• (3)  One or more ballots which contain an undervote.

• At least twenty-five test ballots shall be included in the total of all test decks. Individual test decks for individual ballots shall 
be of sufficient size to prove the accuracy of the system. If absentee ballots are to be received folded, at least ten percent of the 
test ballots in any individual test deck shall be similarly folded. The person conducting the test of the tabulating equipment shall 
date and sign the printout, verifying that the results of the machine's printed paper vote totals exactly match the tally sheet from 
which the sample of ballots was marked. The test deck(s), tally sheet, and signed printout must be secured and retained with the
official ballots.

• The test procedure shall include the processing of at least one ballot completely blank to verify that the machine is correctly 
configured according to SDCL 12-17B-13.1.

• If more than one tabulating machine is to be used in the election, each machine shall be fully tested according to the 
ballot(s) which each machine will be used to count in the election.

• In addition to these tests, any test deck may be processed any time before or after completion of the official count.



But wait….there is more…..

• Now we review the Express Vote System Test Decks.



Minnehaha County
ExpressVote

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races.

• Some candidates have no votes 
selected for them. 

• No Blank ballots were tested.

• No over or under votes were tested.

• These issues are in direct violation 
of the administrative rules.

• These errors impacted the entire 
county in all precincts.



Minnehaha County
ExpressVote

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races.

• Some candidates have no votes 
selected for them. 

• No Blank ballots were tested.

• No over or under votes were tested.

• These issues are in direct violation 
of the administrative rules.

• These errors impacted the entire 
county in all precincts.



Minnehaha County
ExpressVote

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races.

• Some candidates have no votes 
selected for them. 

• No Blank ballots were tested.

• No over or under votes were tested.

• These issues are in direct violation 
of the administrative rules.

• These errors impacted the entire 
county in all precincts.



Minnehaha County
ExpressVote

• In this test deck we can see that 
multiple candidates have no votes 
for them across races, and some are 
even within the same race.

• No Blank ballots were tested.

• No over votes were tested.

• Some under votes were tested.

• These issues are in direct violation 
of the administrative rules.

• These errors impacted the entire 
county in all precincts.



Minnehaha County
ExpressVote

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races.

• In this test deck we can see that 
multiple candidates have no votes for 
them across races, and some are even 
within the same race.

• No Blank ballots were tested.

• No over votes were tested.

• Some under votes were tested.

• These issues are in direct violation of 
the administrative rules.

• These errors impacted the entire 
county in all precincts.



Minnehaha County
ExpressVote

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races.

• In this test deck we can see that 
multiple candidates have no votes for 
them across races, and some are even 
within the same race.

• No Blank ballots were tested.

• No over votes were tested.

• Some under votes were tested.

• These issues are in direct violation of 
the administrative rules.

• These errors impacted the entire 
county in all precincts.



Minnehaha County
ExpressVote

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races.

• No Blank ballots were tested.

• No over or under votes were tested.

• These issues are in direct violation 
of the administrative rules.

• These errors impacted the entire 
county in all precincts.



Minnehaha County
ExpressVote

• In this test deck we can see that 
multiple candidates have the same 
votes for them across races.

• No Blank ballots were tested.

• No over or under votes were tested.

• These issues are in direct violation 
of the administrative rules.

• These errors impacted the entire 
county in all precincts.



Minnehaha County
ExpressVote

• In this test deck we can see that 
two ballot questions have the same 
vote for them across races.

• No Blank ballots were tested.

• No over or under votes were tested.

• These issues are in direct violation 
of the administrative rules.

• These errors impacted the entire 
county in all precincts.



Minnehaha failed to establish proof of the 
accuracy of the tabulators.
• 5:02:09:01.02.  Test of tabulating equipment. The person in charge of the election shall conduct tests of the automatic tabulating 

equipment as required in SDCL 12-17B-5 and 12-17B-12. The tests shall be conducted by processing a preaudited group of ballots 
in a test deck marked to record a predetermined number of valid votes for each candidate and each measure. A tally sheet shall be 
created prior to the machine count to fully show how the sample of ballots is marked and what the machine vote totals must be to
prove an errorless count. If more than one ballot is used in the election, a test deck shall be made for each ballot that is unique in 
any way. The test deck(s) shall include for each office and ballot question:

• (1)  One or more ballots with a vote for each candidate and each side of a ballot question;

• (2)  One or more ballots which have votes in excess of the number allowed by law for each office and question; and

• (3)  One or more ballots which contain an undervote.

• At least twenty-five test ballots shall be included in the total of all test decks. Individual test decks for individual ballots shall 
be of sufficient size to prove the accuracy of the system. If absentee ballots are to be received folded, at least ten percent of the 
test ballots in any individual test deck shall be similarly folded. The person conducting the test of the tabulating equipment shall 
date and sign the printout, verifying that the results of the machine's printed paper vote totals exactly match the tally sheet from 
which the sample of ballots was marked. The test deck(s), tally sheet, and signed printout must be secured and retained with the
official ballots.

• The test procedure shall include the processing of at least one ballot completely blank to verify that the machine is 
correctly configured according to SDCL 12-17B-13.1.

• If more than one tabulating machine is to be used in the election, each machine shall be fully tested according to the 
ballot(s) which each machine will be used to count in the election.

• In addition to these tests, any test deck may be processed any time before or after completion of the official count.



Recommendations

• Require a prime number for each 
race with a unique number 
assignment for all ballot positions.

• Easier to catch programing 
mistakes.

• Ensures each candidate and ballot 
question is assigned a unique 
number of votes avoiding mistakes 
up front before an election takes 
place.



Recommendations

• Give the county auditors a prime 
number test deck that they can use 
to ascertain the accuracy of the 
programming.

• Update SD SOS Rules 5:02:09:01.02 
to utilize a prime number in each 
race and unique numbers across 
the ballot

5:02:09:01.02. Test of tabulating equipment. The person in charge of the election shall conduct tests of the

automatic tabulating equipment as required in SDCL 12-17B-5 and 12-17B-12. The tests shall be conducted by

processing a preaudited group of ballots in a test deck marked to record a predetermined number of valid

votes for each candidate and each measure. A tally sheet shall be created prior to the machine count to fully

show how the sample of ballots is marked and what the machine vote totals must be to prove an errorless

count. If more than one ballot is used in the election, a test deck shall be made for each ballot that is unique in

any way. The test deck(s) shall include for each office and ballot question:

(1) One or more ballots with a vote for each candidate and each side of a ballot question;

(2) One or more ballots which have votes in excess of the number allowed by law for each office and

question; and

(3) One or more ballots which contain an undervote.

(4) All candidates and ballot questions must have a unique number

of votes used, and must not be repeated or used again anywhere on the

ballot. Each race must utilize a unique prime number within the race that

is unique and not repeated or used again anywhere on the ballot.

At least twenty-five test ballots shall be included in the total of all test decks. Individual test decks for

individual ballots shall be of sufficient size to prove the accuracy of the system. If absentee ballots are to be

received folded, at least ten percent of the test ballots in any individual test deck shall be similarly folded. The

person conducting the test of the tabulating equipment shall date and sign the printout, verifying that the

results of the machine's printed paper vote totals exactly match the tally sheet from which the sample of

ballots was marked. The test deck(s), tally sheet, and signed printout must be secured and retained with the

official ballots.

The test procedure shall include the processing of at least one ballot completely blank to verify that the

machine is correctly configured according to SDCL 12-17B-13.1.

If more than one tabulating machine is to be used in the election, each machine shall be fully tested

according to the ballot(s) which each machine will be used to count in the election.

In addition to these tests, any test deck may be processed any time before or after completion of the

official count.

https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=12-17B-5
https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=12-17B-12
https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=12-17B-13.1


Recommendations

• Give the county auditors more time 
to fix programming issues by 
starting the process earlier.

• Establish deadlines to create 
certainty for auditors and vendors.

12-17B-5. Testing system before election--Public notice.

Not more than ten At least thirty days prior to an election, the 

person in charge of the election shall conduct a test of the 

automatic tabulating equipment to ascertain that the 

equipment will correctly count the votes cast for all offices and 

on all measures. If it is determined that a reprogramming of the 

automatic tabulating equipment is needed, then a retest of the 

equipment shall be no later than 7 days before the election. 

Public notice of the test or re-test shall be given at least forty-

eight hours seven days prior to the test by publication once in 

the official newspaper, and posted on the County web site of 

the election jurisdiction. The test shall be open to the public. If 

any error is detected, the cause of the error shall be 

determined and corrected, and an errorless count shall be 

made before the automatic tabulating equipment is approved.  

In the event of an unresolved error, six days before an election 

the election jurisdiction must hand count all races on the 

ballots for that election. 


