
State of South Dakota 

State Board of Elections 

Petition for Declaratory Rulings 

  

Pursuant to the provisions of SDCL 1-26-15, I (Rick Weible) of (803 Elk St, Elkton SD 57026), 

am (a resident of Brookings County, SD), and do hereby petition the South Dakota State Board 

of Elections for its declaratory ruling in regard to the following: 

  

          1.  The state statute or State Board of Elections rule or order or form in question is:  

-----------------------------------------Start of State Statute--------------------------------------------------- 

 12-17B-2. Requirements for automatic tabulating, electronic ballot marking, and 

election voting equipment systems--Approval of changes or modifications. 

Any automatic tabulating or electronic ballot marking system used in an election shall enable the 

voter to cast a vote for all offices and on all measures on which the voter is entitled to vote. No 

automatic tabulating, electronic ballot marking, or election voting equipment system may be 

connected to the internet. No ballot marking device may save or tabulate votes marked on any 

system. Each system shall fulfill the requirements for election assistance commission standards 

certification and be approved by the State Board of Elections prior to distribution and use in this 

state. No system may be approved unless the system fulfills the requirements as established by the 

State Board of Elections. Any changes or modifications to an approved system shall be approved 

by the State Board of Elections prior to distribution and use. 

Source: SL 1994, ch 110, § 6; SL 2005, ch 92, § 3; SL 2018, ch 81, § 2, eff. Feb. 5, 2018. 

---------------------------------- End of State Statute---------------------------------------------------------- 

------------------------------------Start of State Board of Elections Rule------------------------------------ 

           5:02:09:02.  Approval of automatic tabulating systems required before distribution. Prior 

to distribution in South Dakota, a company or corporation dealing in automatic tabulating or electronic 

ballot marking systems shall give written notice to the state board of elections and demonstrate that its 

system complies with SDCL 12-17B-2 and § 5:02:09:02.01 or 5:02:09:02.03 and is certified as fulfilling the 

requirements of the Election Assistance Commission 2015 voting system standards by an independent 

test authority accredited by the Election Assistance Commission. If the State Board of Elections approves 

the system, it shall issue a certificate of approval. 

           Any changes or modifications in an approved automatic tabulating or electronic ballot marking 

system may be certified by the State Board of Elections with or without the demonstration described in 

this section for initial approval. The modification for the already approved system must have been 

certified as fulfilling the requirements of the Election Assistance Commission voting system 2015 

standards by an independent test authority accredited by the Election Assistance Commission or been 

certified to meet the national standard by another state. Any change or modification determined to be de 

minimis by the independent test authority does not need state board of elections certification. 

           Source: 2 SDR 5, effective July 30, 1975; 6 SDR 25, effective September 24, 1979; 16 SDR 203, 

effective May 28, 1990; 21 SDR 77, effective October 24, 1994; 22 SDR 95, effective January 18, 1996; 29 

SDR 113, effective January 30, 2003; 32 SDR 109, effective December 26, 2005; 33 SDR 230, effective 

https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=1-26-15
https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=12-17B-2
https://sdlegislature.gov/api/SessionLaws/1994/110/null/null
https://sdlegislature.gov/api/SessionLaws/2005/92/null/null
https://sdlegislature.gov/api/SessionLaws/2018/81/null/null
https://sdlegislature.gov/statutes/DisplayStatute.aspx?Type=Statute&Statute=12-17B-2


July 1, 2007; 35 SDR 306, effective July 1, 2009; 46 SDR 42, effective September 30, 2019; 47 SDR 37, 

effective October 6, 2020. 

---------------------------------- End of State Board of Elections Rule ------------------------------------ 

          2. The facts and circumstances which give rise to the issue to be answered by the board's 

declaratory ruling are: 

“No automatic tabulating, electronic ballot marking, or election voting equipment system may be 

connected to the internet.” SDCL12-17B-2 makes it clear that we must safe guard our election 

systems from internet connections, including cellular modems in the tabulators that could 

connect to the internet, intranet, or a cellular network.   

a. ES&S submitted marketing materials (Exhibit A) indicating that modems were EAC 

approved to the State Board of Elections for approval of its EVS 6.0.4.0 in its 

meeting held August 13th, 2019. 

https://boardsandcommissions.sd.gov/bcuploads/BallotMarkingDevice&Tabulators.

pdf (Pages 3-4) 

 

b. During the testing overview conducted July 22-24, 2019 with Stefen Pluta, 

Department of Homeland Security, and Jim Edman, South Dakota Bureau of 

Information and Telecommunications present, there was no physical examination of 

the DS200 tabulator reported in an effort to ensure adherence to the law that the 

tabulators did not have any capability to connect to the internet. (Exhibit B) 

https://boardsandcommissions.sd.gov/bcuploads/2019EVS6040Report.pdf  

 

c. The ES&S EVS 6.0.4.0 Voting System was approved by the State Board of 

Elections on Aug 13th, 2019 without any discussion of the modems. 

https://boardsandcommissions.sd.gov/bcuploads/DraftBOEMinutes8.13.19.pdf  

 

d. On Jan 7th, 2020, US Election Assistance Commission received a complaint 

regarding ES&S misrepresentations regarding EAC certification of voting machines 

with modems: 

 
https://freespeechforpeople.org/wp-content/uploads/2020/01/EAC.ESS-Letter-re-

modems-with-Attachments-01.07.20.pdf  

 

https://boardsandcommissions.sd.gov/bcuploads/BallotMarkingDevice&Tabulators.pdf
https://boardsandcommissions.sd.gov/bcuploads/BallotMarkingDevice&Tabulators.pdf
https://boardsandcommissions.sd.gov/bcuploads/2019EVS6040Report.pdf
https://boardsandcommissions.sd.gov/bcuploads/DraftBOEMinutes8.13.19.pdf
https://freespeechforpeople.org/wp-content/uploads/2020/01/EAC.ESS-Letter-re-modems-with-Attachments-01.07.20.pdf
https://freespeechforpeople.org/wp-content/uploads/2020/01/EAC.ESS-Letter-re-modems-with-Attachments-01.07.20.pdf


e. On March 20, 2020, the US Election Assistance Commission wrote ES&S and 

directed the following actions: (Exhibit C) 

i. Provide a plan to remove all misrepresented marketing material from 

circulation.  

ii. Notify current and potential customers who received the misrepresented 

information that previous information was inaccurate.  

iii. Distribute the revised information to those same customers. 

 

f. On April 3rd, 2020, ES&S issued a generic letter to customers, that advises the 

removal of EAC stickers where tabulators include modeming capabilities. (Exhibit 

D) 

 
 

g. On April 3rd, 2020, ES&S issued a generic letter to other customers that does not 

have the removal of EAC stickers notification.  (Exhibit E) 

 

h. On Aug 13th, 2020, Politico wrote an article about the EAC ordering ES&S to 

correct their misleading claims, the EAC corrective actions, and the article also 

indicated that 11 states were shipped DS200 tabulators equipped with modems, and 

has never identified the states that received them. 

 
https://www.politico.com/news/2020/08/13/election-voting-machine-misleading-

claims-394891  

 

i. On page 2 of all ES&S administration manuals it is clear ES&S understands the 

requirements, by placing this notice in the manual: 

“United States Election Assistance Commission Notification for Approved 

Voting Systems 

In accordance with the United States Election Assistance Commission (EAC) 

Testing and Certification Program Manual, Version 2.0, ES&S hereby notifies the 

purchaser that any changes or modifications to an EAC approved voting system 

which have not been tested and certified by the EAC will void the EAC 

certification for such EAC approved voting system.” 

Example - https://votingsystems.cdn.sos.ca.gov/vendors/ess/evs6302/evs6302-

use-proc.pdf 

https://www.politico.com/news/2020/08/13/election-voting-machine-misleading-claims-394891
https://www.politico.com/news/2020/08/13/election-voting-machine-misleading-claims-394891
https://votingsystems.cdn.sos.ca.gov/vendors/ess/evs6302/evs6302-use-proc.pdf
https://votingsystems.cdn.sos.ca.gov/vendors/ess/evs6302/evs6302-use-proc.pdf


j. Many of the DS200's currently in use in South Dakota were purchased and 

received around the time the 33,000 mislabeled DS200's were shipped across the 

country.   

 

  

          3.  The precise issue to be answered by the board's declaratory ruling is:  

a. Did ES&S comply with the US Elections Assistance letter dated March 20, 2020 

by: 

i. Notifying current and potential customers who received the misrepresented 

information that previous information was inaccurate.  

ii. Distributing the revised information to those same customers. 

b. Is the State Board of Elections in receipt of either letter from ES&S? (Exhibit D 

or E) 

c. Did the State of South Dakota conduct an audit or ask for an audit to ensure that 

there are no modems in  South Dakota’s DS200 tabulators? 

d. Is the State Board of Elections aware that the EAC has the authority to conduct 

reviews of fielded voting systems to ensure compliance with their Testing and 

Certification Program?  

e. What assurances and evidecne, independently of any statements from ES&S, can 

the State Board of Elections make to the public, to ensure them, that there are no 

modems in any of the voting systems in South Dakota? 

 

 

 

 

 

 

 

 

  

Dated at (    Elkton, SD    ), this _8th __ day of _August______, 2025___. 

 

 

 

 

                                                                                                             _______________________ 

                                                                                                            

Rick Weible 

803 Elk St. 

Elkton, SD 57026 

Signature of petitioner 
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Exhibit C 
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Exhibit E 

 

 


