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18 Part. I Infitates of the Booﬁ L

R

PART L
Of Perfons.
Perfons may be confidered in their

natural, and in their relative
or civil Capacitics.

BOOK L

Of Perfons in their natnral Ca-
~ pacities.

Y ERSONS in their natural Capa-
| el gy cities are diftinguifh’d. 1. By their
1"2‘ B Sex. 2. Bytheir Age. 3 By {ome
K2 83 natural Infirmity, or Incapacity of

(s

Mind or Body.

CHAP L
Perfons diftinguifbed by their Sex.
rTHE Sex is Male, or Female, or an Her-
maphyodite, 1. e. ’both Male and Femaley
which is efteemed to be of that Scx, which is
mof} prevailing in ‘the Perfon. I
. n

7, P 7
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Chap. 2,  Lawof Scotland. 19

~ In fome Cafes the Condition of Men is in
Law better than that of the Women, in fo far
as the Larter are removed from the publick Of<
fices of Judge, Magiftrate, Advocate, &
and cannot bear Witnefs in civil Caufes, except
where they are neceflary Witnefles. In other
Cafes; Women have Advantage by Law, and
their Condition is becter than that of Men.
Thus a Woman can fooner make a Tefta-
ment, Marry, or go out of Pupillarity, than z
Man. Sheisnot obliged to attend the King’s
Hoft ; When Males betwixt 60 and 16 are
called out.

CHAP IL
Perfons diftinguifbed by their Age.

A LE and Female have divers Ages

M to feveral Purpofes, in which they

i have more or lefs Power given them;
viz. Impuberty, or Pupillarity ; Puberty, or
Minority ; and Majority, or perfe& Age.

Thofe who have the Infpe&ion of Perfong
under Age, or their Fortunes, are, 1. Tutors
and Curators, propetly fo called. 2. Quaff
‘T'utors and Curators. . o

Pupillarity in Males continues till 14, and iy
Females till 12 Years of Age: That is; Law
fabjects them, during that Period of their Life;
to the Careof Tutors.

Bz TIT,
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20 Part L. Inftitutes of the  Book. I.

- TIT. L
Of Tutors, and the feveral Kinds of them,

i. Tutor, (fo called a Tuendo) is one, who

hath a Power and Faculty to govern
the Perfon and Eftate of a Pupil, whom Law
{uppofcs -incapable to manage himfelf aright.
‘The Tutor’s Office is term’d Tuzory, or T'u-
ition. -

2. Tutors are of three Sorts. 1. Nominate
or Teftamentary Tutors., 2. Tutors of Law.
3. Tutors Dative.

[1.] Tutors Teftamentary are thofe named
by the Father in Teftament, or {ome other
Writ, in Virtue of the Paternal Power: For
tho’a Tutor be named in any other Writ than
a Teftament, the Nomination is of a Teftamen~
tary Nature, and alterable at any Time, during
the Father’s Life: The Mother, or other Perfon,
whogives any Thing to a Child, may alfo name
Tutors tor managing what is difponed, during
the Child’s Pupillarity.

[2] Tutors of Law, are either extraordina-
ry, who are given to Idiots ard furious Per-
fons, ¢c. of which hereafter (a), or ordinary,
who are given to Pupils, upon account of their
Nonage. If there be no Tutor Teftamenta-
ry, or, if the Perfon named accept not, the
nearelt Agnate or Kinfman by the Father’s

Side,

(ﬂ} V.i.da i‘!lﬁ‘. Ch’o 30 Tit- Ts
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Ch. 2. Law of Scotland. Tft. 1. 21

Side, who is 25 Years of Age, and would be
Heir to the Pupil, may {ucced to the Office by
Law (), who is therefore called Tutor of Law,
’Tis the next Male Agnate: For a Woman,
tho’ fhe would be Heir to the Pupil, failing his
own Children, cannot be ferv’d Tutor of Law
to him. One may be ferv’d Tutor of Law,
before any Judge, upon a Bricf out of the
Chancery, tho the Pupil live not within his Ju-
rifdiction : And the Service being retoured to
the Chancery, a Nomination ot the Tutor is
givenout ; which is a fuflicient Title of Ad-
miniftration. ‘This Service muft be expede
within Year and Day, from the Time fuch g
one is capable to be Tutor.

A Father is Tutor of Law to his own Jaw-
ful Children, without being authoriz’d by a Ser-
vice ; but is Tutor to his narural Children, on-
ly for managing what flowed to them from
himfelf.

[3.] A Tutor Dative is he whom the Sove-
reign Appoints by a Gift under the quarter
Seal, where the T'utor of Law negle&s to ferve
within a Year after he might have done it. One
defiring to be Tutor Dative, gives in a Signa-
ture to the Exchequer : In pafling whereof Re-
gard is had to the Pupil’s Intereft, in beftow-
ing the Office on a Perfon fuppofed to be moft
careful: For which End the Pupil’s neareft
Friends by Father and Mother, are to be pre-

B 3 viouﬂy

(‘3) ‘AL& 524 Par. 7e ?- IIL}
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vioufly cited, or a Confent under their Hand
procurcd (a) '

. Thethree Sorts of Tutors aforefald, dif-
fer m the followmg particulars. A Tutor
Tcﬂamentary is capable to aé, by Virtue of
she i mplc Nommatxon, tho’ the Teftament

-be not confirmed, without being obliged to
find Surety, Rem Pupilli [alvam fore, or to give
his Oath de fideli Adminiftratione.  But Tutors

of Law muft find Caution before they a&:
And Tutors Dative fhould both find Caution,
and make Faith de fideli, tho’ that Oath be
pever requxred 2. A Tutor Teftamentary is
always preferred to the Tutor of Law, or Tu-
tor Dative, but Differences about Preference

to the Office cannot be co lgmmlsd or taken
away by Arbitration. 3. A Father may, in his
Liege Pouftie,name Tutors tohis Children, with
this Q_uahty, That they fhall neither be liable
§or Onmiffions, nor yet in folidum (4). But
uch a Quality in the Service of the Tutor of
Law, or inthe Gift of a Tutor Dative, would
not profit him, 4. The Cuftody of a Pupxls
Perfon, after feven Years of Age, belongs to
A Tutor ‘Teftamentary or Dative ; but not
toa Tutor of Law.

4. All Tutors a& generally themfelves for

ghe Pupils, without their Concurrence,
5. After the Years of Pupillarity are run out,
;hofe who were formcrly undcr the- Condu& of
 Tutors

(<) A& 2, Par. 2 Sefl. 3. ¢b, II. (b) A& 8. Seﬂ'. 6 Pag.

5= __We
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Ch. 2. Lawof Scotland. Tit. 2. 23

Tutors, change the Name ot Pupils for that
of Mjnors: Tho’ the Word Minor be alfo
frequently ufed, to denote any Perfon under
twenty one Years of Age, whether over or un-
der Pupillarity.

6. Minors, after Pupillarity, get the free dif-
pofal of their own Perfons, can make Wills,
Marry, and are punifhable for Crimes or
Trefpafles. But Law allows the Affiftance of
Curators to Ballance their Levity and want of
Experience in Civil Affairs, till they are of Per-
fe& Age, which is twenty one Years com-
plete. ’

TIT. I
Of Curators, and the feveral Kinds of them,

1. Curator, (from Cura) is one, who hath

a Power or Faculty to manage the
Affairs of others, who are held uncapable to
do for themfelves.

2. Cirators are either Extraordinary, or Ot
dinary.

Extraordinary Curators are, 1. Thofe given
by the Sovereign to manage controverted E-
ftates. 2. Curators given to fuch as cannot
order their own Matters upon the Account of
fome Infirmity of Body or Mind; of which
hereafter.

Ordinary Curators, are either Curators ad
Litesy ot Curators ad Negatia,

B4 (t] A
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24 PartL Inflitutes of the  Book I,

Tk

{1.] A Curator ad Litem, is one appointed to
authorize fome civil A&ion or Suit, at the In~
~ ftance of, or againft a Pupil or Minor, having
or wanting Tutors or Curators, who is given by
the Judge before whom the A&ion is purfued, at
the” Defire of either Party. This Curator is
not bound to . find Caution for the Minor’s
Indemnity : Becaufe, he doth not intromet
with any of the Minor’s Effe&s, and his
Office extends only to the Procefs for which
he is authorized, the Event whereof moftly .
depends upon' the Juftice of the Minor’s
Claim. | B
[2.] Curators ad Negotia, are {o called, be-
caufe, they’re mainly defigned for adminiftring
the Minors Extrajudicial Affairs ; not but that
they may, and are obliged to authorize the Mi-~
nor in civil Actions ; Curators ad Litem being
calculated only to ferve a Turn for want of
thofe. ‘
- 3. Curators ad Negotia, are either Curators
of Law, or Curators nominated, or Curators
eleCted. - '
* [1.] Fathers are Curators of Law to their
Children, and Husbands to their Wives. But
in this, a Wife is in a different Cafe from an
ordinary Minor, that his Cuorator’s Office is
at an End,when the Child is T'wenty One ;
whereas Curatory over a Wife diffolves only
with the Marriage. * Again, fhe cannot oblige
her felf for Sums, even with her Husband’s
Lonfent ; but can grant Rights to her Husband
S By
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or to any other for his Behoof ; if ratlﬁed in
his abfence betore a Judge. = - ,

[2.] Curators nominated, -are, Curators
named by a Fatherin liege Pouftie to his Chil-
dren, whom he may appoint with this Quality,
That they fhall not be liable for Omiffions.
Nor are thefe Curators bound to find Cautiop,
unlefs their Condition alter ().

[3.] Curators cleted, are thofe whom the Mi-
nor chufes for himfelf, by Way of Procefs at his
Inftance, wherein fome two or three of the
neare{t of the Father’s and Mothet’s Friends be-
ing cited upon nine Days warning, and all others

- having Intereft, generally at the Matket Crofs
of the head Burgh of the Jurifdiction, where
the Minor’s Lands ly, to compear before the
Minor’s Judge Ordinary, to hear and fee Cu-
rators decern’d to him. The Minor, at the
Day, gives in a Lift of thofe he defires, who,
if they accept, muft fubferibe their Acceptance
upon the figned Nomination given in by the
Minor, make Faith, find Caution de fideli ad-
miniftraticne, and make Inventories of the Mi-
nors Writs and Eftate. Upon all which the
Clerk extraés an A& of Curatory (4). Cura-
tors are not to be chofen before the Tutory
expire, and if they be, the A& of Curatory
is nuU

4. Cura-

) A 8. ST 6. Par K. 17 (1) Ad 35, Par 6 Q 3
j“n& A&l 20 Paro 2. Sefr 3’ Cb. w) 3 Q )
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275  Part 1. Inflisutes of the Book I,

4. Curators do not act for their Minors, as
Tutors do for their Pupils, but they A& with
them, and confent to their Deed,

Having {poke of Tutors and Curators fepa-
rately, I fhall now treat of them jointly.

TI1T. I

IVhat is common both to Tutors and Curators, and
peculiar to either.

H E N feveral Tutors or Curators are

named, {o many of them are often ap-

pointed a Quorum, that is, their joint Concur=

rence to be neceflary to make Deeds fubfift in

Law, and fometimes one or mee of them to

be fiwe quo, ot fine quibus pon, that is, whofe
Confent muft be had roall their Deeds.

SECT. L

IWho may be Tutors or Curators, if any are bound
to accep.the Office, and what is Acceptance.

1. ANY Perfon may affume the Office,
whom Law hath not debarr’d exprefly, or by
neceflary Confequence. In general, all are ex~
cluded from it who are incapable to perform
the Duties thereof. Such ar¢ Minors, Fools,
furious and interdicted Perfons, Papifts (),
and Rebels at the Horn fer civil Debt, are dif-
qualified to be Tutors or Curators, Women

may
(s} A&8, Par. 1. Sefl 1, b X5 ‘
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Ch. 2. LewofScotland. Tit,3.§1. 27
may be T'utors nominate, or Dative, but can-
not be ferved Tytors of Law.

2. Thofe, who are qualified for the Office,
are free to accept or refufe thefame, Yea, Per~
fons named by a Fatherin his Liege Pouftie to
be Tutors and Curarors, may accept the Of-
fice of Tutory, and decline to be Curators as
they pleafe (a). Nor are Tutors or Curators
liable as fuch, but from the Time of their Ac-
ceptance. But if a Legacy be left to a Tutor
or'Curator nominated, he muft either accept
the Office, or want the Legacy; whether the
Bequeft was made in Contemp ation of his Ac-
ceptance, or abftra&ly witPout any fuch View.
Acceptance is either exprefs, when the Tutor
or Curator compears, and formally embraces
the' Office ; or it istacit, and preffimed from
fome AQ, inferring the fame, as {ubfcribing
Writs for the Pupil as Tutor. If feveral Tu-
tors or Curators be named jointly, all muft ac-
cept 5 or if {o many be appointed a Quorum,
that Quorum muft accept, otherwife the No-
mination is void. Where they are named with-
out the Word Fointly, or any Quovum exprefled,
the major Part muft accept to make the No-
mination fubfit. If more Tutors or Cura-
tors be named jointly and feverally, the Nomi-
nation is good, if any one accept. Where 2
Sfiue quo non is named, and he refufes to accept,
the Nomination falls, o '

SECT,
() AQS. St 6. Par, K. W,

.
3
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2§ Part L Itl:j’littjztes‘ of the Bookf}

SECT. IL

The Duties of Tutors and Curators, what they,
their Fatlors and Cautioners are liable to.

1. SOME of the Duties of Tutors and
Curators are previous to their meddling with
the Minot’s Fortune ; others refpe& the Ad-
miniftration it felf. '

2. The Preliminary Duties are, 1. The ma-
king Faith, and finding Caution to a& to the
Minor’s Advantage, which Tutors Dative,
and Curators not named by the Father in his
Liege Pouftie are liable to. But Tutors Tefta-
mentary, and Curators fo named by the Fa-
ther, do neither ; and a Tutor of Law only
finds Caution. 2. All Tutors and Curators
muft compile an Inventary of the Writs and
Efltate, before they enter upon the Adminiftra-
tion, and add to the fame what afterwards
comes to their Knowledge, within two Months
after their attaining Pofleffion of the fame,
otherwife Debtors are not oblig'd to pay to
them (a). v

3. The Duties of Adminiftration concern,
1. The Cuftody of the Pupil’s Perfon, his
Maintenance and Education. 2. His Fortune
and Affairs.

* [1.] The Mother, while fhe continues a Wi-
dow, has the keeping of the Pupil till Athg:
| .86

(‘1') A& 2. Pat. 2- Seﬂ: 3e g’{o II.
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Ch. 2. ngf'SwtlandTlr 3 é‘zf ‘29

Age of feven Years, and fometimes Jonger in
{pecial Cafes. But ordinarily the Cuftody of
the Pupil, after feven Years of Age, belongs to
a Tutor Teftamentary or Dative, tho’ not ta
a Tutor of Law ; and even of an Infant, if
the Mother be dead,. or married to a fecond
Husband. Upon the Tutor’s Application,
an Aliment will be modified to the Pupil fuit=
able to his Fortune, and if that be omitted, the
Tutor will be allowed only what he can inftru&
to have expended upon that Score, not exceed-
ing the Annualrent of the Pupil’s free Stock.

(2.] Minors muft be authoriz’d by their Tu~
torsand Curators in all A&ions of Law, where-
in they are either Purfuers or Defenders. When
Minors are purfued, it fufficeth to cite them
perfonally, or at their dwelling Place ; and
their T'utors and Curators, if they any have for
their Intereft, generally without naming them
at the Market-Crofs of the Head Burgh, where
the Minor dwells. Upon which they may be
decerned with the Minors for their Iaterefty
and perfonal Execution will ly againft them
during their Office for any Deeds preltable by
the Nature thereof, or for making Forthcoming
{o much of the Minor’s Money, as they ate de-
cerned to pay. \

{3.] Turors or Curators arenot to fuffer the
Muinor to uplift his own Rents, left he mifpend
and {quander them away. And if any Co-
Tutor or Co-Curator a& unaccountably, or

- without Confent of the reft, thefe thould get
him
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30/ Part L Inflituses of the  Bodk L.

him remov’d from his Office as fufpe&ted and
maleverfing. '

" [4.} For making Debts due to the Minor
effectual, a Tutor or Curator is liable to doexa®
Diligence. He fhould ufe Adjudication, Poind=
ing, or Arreftment, according as the Subject of
the Debtor’s Eftate is affeGtable by Diligence.
If there be nothing to adjudge, poind, or arreft;
perfonal Execution by Horning and Caption i¢
to be ufed. But Tutors or Curators are not
bound to do Diligence, except where the Mi-

nor may find his Account. therein, by recove=

ring the Debt. ,

5.} Money due or belonging to the Minorj
betore the Tutory or Curatory, if then bearing
Annualrent, muft be kept always employ’d uport
Annualrent ; if not then bearing Annualrent,
muft be laid out at Intereft, within a Year
after the Tutor or Curator’s Acceptance of
the Office. A ,

{6.] Asto Rents falling due to the Minor
during the Futory or Curatory, the Money
Rent of Lands thould be put out at Intereft;
within Half a Year after the Term of Payment,
and Vi&ual Rent within a Year, in {o far as
the {ame are not otherwife neceffarily expended.
A Year is alfo allowed to reimploy principat
Sums uplifted by T'utors and Curators. But
they are oblig’d only to take in the Minor’s
Annualrents out of fecure Hands, and ftock
them in a principal Sum once during their Of=
fice, bearing Matereft from the expiring thereof.

Nor'
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Nor are they liable fooner tor Annualrent of
Annualrents yearly uplifted. o
{7.] Regularly Tutors and Cutatots are ac-
countable in Solidum to the Minor, both fof
Intromiffions and Omifions: And are bound
to relieve one another pro Rata- But a Father
is impowered to name, in his Liege Pouftie, Tu-
tors aud Carators to his Children, with this
Quality, that they fhall not be liable for Omif-
fious, or in Solidum,but only each for himfelf (a).
(8.] A Tutor continuing to adminifter after
elapfing of Pupillarity, is liable as a Curator
for Omiffions. But a Curator, who continues
to uplift Rents after Majority, is anfwerable
only for his a&ual Intromiffions, as Negotiorum
Geftor. , :
{9.] Fa&ors, having general Fa&oties, are
liable to the Minors, in the fame Manner, as
their Conftituents, But Cautioners for Tutors
or Curators cannot be fued, till the Principals
be difcufled. ‘ '
"SECT. IIL

The Powers of Tutors or Curators.

1. FO R clearing and fixing the Boundaries
of a Tutor or Curator’s Power, I fhall firft
point out what they cannot do, and then what
1s within their Sphere. -

2. Some Things both Tutors and Curators
are abfotutely prohibited to do; others Tutors

€annot

) A&, 8. Seff, 6. Patl. K. W%
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' cannot do without the Authority of the Lords
of Seffion interpofed to the Deed. '
3. Neither Tutots, nor Minors with Con-
fent of their Curators, can gift away the Mi-
nor’s Effects. Nor can any Tutor or Curator
be Author iz Rem Juam, by authorizing the
Minor to do any Deed tending direttly to the
Authorizer’s Advantage, as to become bound
" for him to a Third Party : But he may autho-
rize his Deed tending immediately to the Mi-
nor’s Advantage, tho’in Confequence it be pro-
fitable to the Curator himfelf. Tutors or Cu-
rators cannot fet Tacks to run longer than
their Office, tho’ thefe were no ways prejudi-
cial to the Minor. Nor fhould they attempt
any Thing that’s hazardous, or buy Land with
the Minor’s Money. Tutorscannot fell or wad-
fet the Pupil’s Heretage, or heretable Rightsy
without the Lords Authority interpofed in a
Procefs, whetein his Creditors and neareft of
Kin are called to hear and fee it found and
declared, that there is a Neceffity to fell fome
Part, and to-hear the Price determined. But
‘2 Tutor wants not {uch a Sentence to impower -
him to renounce 2 Wadfet Right belonging to
his Pupil, becaufe he may be forced to it ; nor
to grant Infeftment in his Pupil’s Lands in Im-
plement of the Father’s Obligement. '
4. Tutors and Curators have aétive Powers -
to fet or labour the Minor’s Lands, uplift his
Rents or Annualrents, or principal Sums not
well {ecur’d ; to carry on any Work left to the
- Minorg
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Ch. 3. Lawof Scotland. Tit. 3.6.4. 33
Miner; which cannot be otherwife difpoféd of
to imployhis Money -at Intereft in good Handss
ornpon Land Security 5 to pay his Debts, and
dlear his Eftate of Burden ; -to appoiut Fa&ors
to a& in their Room, and give them réafonable

‘S4dlaries. _ S
~¢. A Curator may, after éxpiring of the Tu<
tory, enter, brevi Manu, to the Minor’s Lands
poflefs’d By the Tators-and“meddle with the
growing Corns fown- by him. - And'tho’ the
Authority of the Lords be néceffary to & Tu~
tor’s Aliehation of his Pupil’s Lands ; a Minor
may, with Confent of his Curators, effeGtually
fell his Lands; without thé Warrant of a Judge.
6. Where there are {éveral Tutors or Cura-
tors nam’d jointly, all muft céncur in the Ma~
nagément to make it fubfift; or, if fo-many
be appointéd a Quorum, that whole Quorin
muft a&." Where they are named without the
Word jointly; or any Quorum éxpré{s’d; the
major Part muft coneur. If more are named
jointly and feverally, any on€ by himfelf can
a& or authorize. Wheére one or more are
named fine quo, or fine quibus non, his or their

Confént thould always be had.

... . SECT. 1V R
The Effeét of a Tutor or Curator’s AJminiﬂmtiom'
1. WHATEVER Right a Tutor ac+
quires ot what belongs to his Pupil, is pre-
fumed to be acquired with the Pupil’s Means 3
and fo accrueth to him, tho’ taken in the
C Tutor’s
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‘Fator’s own Namg. .. .The Qath of a Tutor is
fultained, te prove-againdt his Pupil the Tu-
tor’s gw}lEa&, asvthe'agantjit, of Rents intro<
metted: with by him i the Pupil’s. Name.
But the Tutor cannot be held as, confelk: there<
on, for refufing to depone as a Party, but muf}
be put :to it by Hoening and Caption, as a

Witaofs: .+ i
2. Tutor or Curator’s Adminifiration
prodaceth Action betwikt.thg, Minor and third
Partics. It fubje&s alfo the Tutors or. Cura-

gg, Fare L Iofioates of the

vt

tars,- and the Minors to mutual Acions of
Compr. and Reckoning; the one at the Inftance
of the Minor, called . Aétio Tutelz divefla, if
levelled 3gainft~Tutors, and wtilis curationis
Canfa - astio direfla, if againft Curators; the
other at the Inftanee of Tutors, called, Aétio
Tutelg wontraria, and at the Suit of Curators,
called, Usilis Curationss Canfa Actio contraria.

" 3. Aftio Tutele divetha, is a perfonal Aéion
competent to.a Minor and his Heirs “after Pu-
pillarity; -againft his Tutor and his Heirs, that -
he may -account for -his - Adminiftration, and
reftorg what he hath belonging to the Minor.

4. Ulilis cuvationts Caufa Atth diretla, is
competent to Minors, againft their Curatots,
after expiring of their Office, for clearing Ac-
compts betwixt them, and divefting the Cura-
tors of their Minor’s Rights and Efteéts.

5.~ In which A&ions, one of more .Tutors

“or Curatbrs may be conveened, without in-
fifting againft the teft ; all being liable in {i&lzl-
' ' s
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dum to the Minor. - But thefe A&ions againit
their Tutors and Curators are not competent,
till after the Ith of theirrefpe&ive Offices..
. 6. Aftio Tutelz comtraria, is competent to
Tutors, and Aéio utilis Curationis Caufa contra=
via, to Curatots, after expiring -of their re-
fpective Ofhices, and clearing their Accompts,
againft the Minors, to reltare and make up to
them chieprofitable Expences 1did out by them,
in Profecution of their Truft on' the, Minor’s
Accompt. But Tutors of Curators are 'to
expe no Reimburféement of their, Expences in
the Minor’s Affairs, if they have not made In-
ventaries in the Terms of Law (4), tho’ ne-
ceflarily beftowed in Purfuits, or Iegal Diligen~
ces, but only Allowance of what they expen-
ded on the Minor’s Entertainment, or upon his
Houfe and Eftate (4). Twutors or Curators have
no Salaries by Virtue of their Office : Andif Sa-
larics be appointed to thém by the Perfon who:
hames them, thefe are underftood to be in lieu of
incident Charges. But none of thefe Counter~
actions can’ be purfued by Tutors or Curators,
till after they have clear’d their A¢compts with
the Minor. Becaufe, till then, they are pre-
fumed imtws habere, to have fufficient Effeéts of
the Minors, to anfwer all Demands on their
Part. And they but rarely occur: Becaufe, 2
Tutor, or Curator, when purfued in the dire&
Acion of Compt dnd Reckoning, may get

C z Allow~

(2) A& 2. Par, 2. Seffy 30 b, 1L, (b} A& Seder. 2bthy
February 1697, ‘ ‘
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Allowance of what he could recover by his
contrary Action. |

SECT. V.

How Tutory and Curatory ends.

T U TORS, and Curators, after they have
once aceepted the Office, cannot tenounce it:
But it expires either ipfo jure, of an End is put
to it by Sentence of a Judge.

1. The Office expires by the Effeét of Law,
1. When the Minor arrives at fuch an rfAge.
Tutory continues no longer than Pupillariry,
that is, 14 Years in Men, and 12 in Women.
Curatory expires at the Period of 21 Years in_
both. 2. The Office expires by the Death of
the Minor, or of his only Tutot or Curator.
if more be in the Office jointly, it falls by the
Death of any one; or if a Quorum named be
broke by the Death of fo many, as that fuch a
Number is not left behind, the Nomination be-
comes null. Where Tutors or Curators are
named without the Word jointly, or any Quo-
yum exprefs’d, the Office falls by the Death of
the major Part: But it they be named jointly
and feverally, tho’ all theuld die, fave one, the
Office fubfifteth in that one furviving. Where
a fine quo mor is named, his Death voids the
Nomination, 3. The Oflice expires by the
Marriage of a Female Minor, or the fecond
Marriage of a Mother, who is Tutrix to her
own Child.

24 An
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2."An End is put to the Office by the Sen-

tence of a Judge, that is, the Lords of Seffion,
(a), either for the Minor’s Fault, or for the
Fault of the Tutor or Curator. For the Mi-
nor’s Fault, when he being irregular, or un-
manageable, and refufing to follow the Advice
of his Curators, they purfue an Exoneration.
For the Fault of the T'utors or Curators, when
they are removed by a Procefs, as fufpetted of
managing of the Minor’s Affairs treacheroufly,
or having an Intention to do fo, for not having
made Inventory of the Minot’s Writs and
Eftate (4), or found Caution,

TIT. IV.

Quafi Tutors and Curators.

Uafi Tutors and Curators, are, 1. Perfons

named to be only Checks upon the Ma-
nagement of Tutors and Obfervators of theit
Adminiftration, term’d therefore, Honorary Tu-
tors or Over feers, who are notliable at all to the
Minor, unlefs they intromet with his Effe&s ;
nor to accompt for more than they intromet
with, 2. Another Sort of guafi Tutors, are
thofe, who, without 3 lawful Call, do meddle
in the Minor’s Affairs, as Tutors or Curators ;
whence they are term’d, Protutors, or, Procu-
curators. “Thefe are éiable in all Points as Tu-

’ 3 / tors

€b(¢)IIA& 35¢ P‘ro 6, Q- M’ (b) AﬁZ. Par. 20 SCI; ;0
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tors and Curators ‘(z). And in Effe& are fuch
paffive, but'not aftive. -
" ~As Minors have the Benefit of being under
the Care and Conduct of ‘Curatots: So they
have many Privileges. - NN

TIT. V.
The Privileges competent to Minors.

Y. SOme Privileges are competent to Minors
© ) only in’ the State of Minority, "others
gven after they become Majors. T
2. Privileges' competent to Minors while
under Minority, * are” thefe following, 1.
"They’re exempted from perfonal Execution by
Caption or Warding for Debt, or any civil
‘Caufe, during their Pupillarity (4). 2. The
legal Prefcriptions, except three Years Prefcrip-
tions of A&ions of Removing, and of Debts
not founded on Writ (¢), run not againft Mi*
pors. ' 3. The Legal of Apprifings or Adjudi-
cations doth not run againft them (4), and du-
ring " their’ Minority they’re obliged onlv for
the Annnalrent of the Sums in the Apprifings
(e). 4 Non tenentur placitave fuper haveditate
paterna (f), they are not obliged to anfwer any
‘Procefs that may evit Heritage or Conqueft
poflefs’d by them, as fucceeding immediately
O T

(4) Adt of Seder. 10 Fune 1665 (b) A& 41.Sefl’ 6. Par*
K. W. (c) Act 82, 83, Par. 6. 2. VI. (d) A& 6. iuqlc_fz'

A& 7. Pari23. Ja VIL (¢) A& 10.Pari1. Sefl'3. ¢h,
() Stat, K.Wcoge, 00 . LT T
SR T P
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to any afcendant in the right Line, who died
in the peaceable Pofleffion by Virtue of Infeft-
ments, whether the Minor’s Right be princi-
pally quarrelled, or ounly cenfequentially, as
depending upan the Right of one who is Ma-
-jor.  But then Procefs will be fuftained with-
out delay againft the Majors Right, notwith-
ftanding the Contingency with the Minor’s
Intereft. This Privilege is competent to Mi-
nors againft Minors, as well as others: But
doth not hinder a Minor to implement his Fa-
ther’s Obligement to denude of the Eftate, or
to Anfwer in pofleflory A&ions eoncerning
Marches or divifion of Lands, or in a proving
the T'enor of 2 Writ exclufive of the Minot’s
Right. Neither doth it “bar the Superior to
purfue for his Cafualities, nor avail a Minor,

- whofe Father’s Right is quarrelled unpon his
Fraud, or by Improbation, Forfeiture, or Re-
cognition for his, or his Authors Crimes or
Trefpafles.

3. The Privilege competent to Minors after
their Minority, is the Benefit of being reftored
againft what was done to their Prejudice by
their Tutors, or by themfelves, with or with-
out Confent of Curators. Some of thefe Deeds
againft which a Minor is reponed, are ipfo
jurve null by Exceprion, asa Tutor’s Aliena-
tion of his Pupils Heritage without a Warrand
of the Lords; and the felf prejudicial Deed
of a Minor having Curators without their
Confent, Others are quarrelable only in the

Cy Way
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Way of Redu@ion, asa Deed done by a Mi-
nor wanting Curators, to his Hurt. In order
toreduce 2 Mijority Deed, the Minor may
raife and execute a’ Redu&ion before he be
twenty five Years of Age.” For tho’ twenty
one Years be the Term of ‘Minority, four
after, called amni Utiles, ‘or Quadriennium Utile
are allowed to commence Reduéion therein,
with, or without a previous Revocation. In
which Aétion the Purfuer muft prove Minority
atthe Time of the Deed, and that he was
lefed or wronged thereby, whether ‘in judicial
or extrajudicial Affairs. The Benefit of Refti-
tution iu integrum upon Minority and Lefion,
is competent alfo to the Minor’s Heir, who,
if he be alfo Minor, may reduce the Deed of
his Predeceflor dying in Minority, ~ at any
Time before he himfelf be twenty five Years of
Age.  But a Perfon becoming Cautioner for a
Minor asfuch, is nothing profited by the Mi-
nor’s being reftored. | '

4. This Privilege of Reftitution ceafeth,
where the Minor * deceives the “Perfon whé
Contradts with him, by calling himfelf Major
or cither exprefly ratifies” or homologates the
Deed -aftet his- Majority ;  or is lefed in the
Matter of his own Profeflion or Imployment,
as when a Lawyer is over-reached in' Point ‘of
Law, or a Merchant in a Mercantile Affair.
But 2 Minor’s {wearing to adhere to the Deed,
goth not hinder it to be declared void at tIh¢
e e N+
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Inftance of any Perfon related to the Minor,
and the exa&er of the Oath infamous (4), -

CHAP IIL

Perfons differenc’d from others by /bmé Tnca-
,Pagit_y of Mmd or .BOd.}" T .

I DIOTS, Madmen, dumb and deaf Per-

“{ons, are, for their Safety, put under the
A Condu& and Managemene of Tlutors
and Curators; and prodigals are reftrained
from {quandring away their Fortunes by In-
terdiétion, R

TIT. L
Tusors and Cum;ors of Idio;s, Surious Peyfous, &¢:

I. “HE nearct Agnat or Kinfman on
T the Facher’s Side of Idiots or furi-
ous Perfons (4), or fuch as are Dumb and Deaf,
are Tutors and Curators of Law to them.
Who may be ferv’d at any Time by an Inqueft
upon a Brief of Idiotry iffued forth of the
Chancery. In appointing fuch Tutors, the
full Blood is prefert’d to the half Blood, ac-
cording as they have Right to fucceed to the
Idiot’s Efftate. ~ Reduction of Deeds of Idiots,
or furious Perfons, is effeGual fram the Time
the Granter is found by the Inqueft to have
been in fuch 2 State of Infirmity (c). The
el ¢ Ot A fice

() A& 19. Par. 3 ¢h, II. (b)) A& 15. Par. 10, J2. VI,
‘{Cj A& 67' Parl 80 :f‘ta IIIB i ) j
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Office of fuch Tutors expires not by thejr
Pupil’s having lucid Intervals, but when they
fully recover their Senfes.

2. Where the next Agnats ferve themfelves
Tutorsand Curators of Law to Idiots and
turious Perfons, Tutors Dative may be named
by the Exchequer, or Futors and Curators by
the Father. A legal Adminiftrator will ex-
clude the next Agnat: For a Father is Ad-
miniftrator to his Idiot, or furious Child, and
a Husband to his Wife who is an Heirefs,

TIT IL
Of Iuterdition.

INterdi&ion is either voluntary or judicial.
1. Voluntary InterdiGtion is a Writ,
whereby a Perfon, fenfible of his own Extrava-
gancy and Mifmanagement, obliges himfelf
to do nothing without Confent of fome Friend
or Friends therein mentioned, catled futerditfors.
Such a Bond of Interdi®ion made by a Per-
fon who wants the Solidity requifite to nego-
tiate hisown Affairs, is good, albeit the Gran-
ters Incapacity. is not flatly narrated : And
where it is narrated, the Bond may, without
Regard to fuch a Narrative, if naot true, be
reduced. . | ,
" 2. Judicial Interdi&ion is a Sentence of the
Lords of Seffion, difcharginga Perfon known to
be of extravagant - Profufencfs, and obnoxious

to
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to be cafily cheated, to a& without Advice and
Confent'of certain Interdi&ors. I

3. In order to put all Perfons in mgla fide to
deal with fuch as are inferdiGted, the Lords
'iffue forth Letters of Publication, to be execu~
ted or ferv’d (notagainft the interdiGted Party
himfelf) but only at the Market Crofs of the
‘head Bargh of the Jurifdition where he lives,
and to be recorded within 40 Days thereafter,
either in the parcicalar Regifter of that Jurif-
diction, and alfo where his Lands ly, if thefe
and the dwelling Place be within different Di~
firicts (a), orinthe general Regifter at Edin-
turgh (b), otherwife the InterdiGion is null.
Regiltration in the general Regifter affeds all
his Lands within Sot/and ; but Regiftration
‘in the particular Regifter, affeGs no Lands
without that Jurifsi&ion, ’

- 4. Deedsof an interdiGted Perfon alienating
Heritage to his Hurt, without Concurrence of
the Interdictors, are reducible ex capite Inter~
dittionis,” at the Inftance of himfelf, his Heirs
or Affigneys, or Creditors, or even at the Suit
of Interdictors without his Confent. But the
interdiéted Perfon may grant perfonal Oblige-
ments, or difpofé¢ of his Moveables, and make
profitable Bargains about his Heritage,

§. Interdictors being appointed only to au-
thorize the Deeds of the interdiGed, are not
liabl¢ to Diligence. They may authorize him

to

() A& 115, Par. 7. funé{. Act 264, Par, 15, Ju VI, (b)
A& Is' Pal’- xéo 3‘1' VI. ¢ - . 5 3 “
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to gift away or gratuitoufly to affe& his Heri-
tage ; tho’ a Curator could not fo authorize
his Minor. But it fufficeth not to fupport
his Deed withonr the Interdi®ors Confent,
that they fubfcribed Witnefles toit.

6. Voluntary Interdi&tion is diffolv’d, 1. By
Confent of the prodigal Perfon and his Inter-
di&ors, if he turn frngal and provident, or
was interdiGted wijthout jult Caufe. If in ei-
ther of thefe Cafes, the Interdi&ors refufe vo-
Inntarily to repone him to the free difpofal of his
Fortune ; the Lords, upon a Bill prefented to
them, will caufa cognita, take oft the Inter-
di@ion. 2. Where a certain Number of In-
terdi&ors is declared a2 Quorum, the Interdiéti-
on falls, if fo many die, as that Number fur-
vives not. .

7. Judicial Interdi&ion lafts till the Party is
declared by Sentence of the Lords to have
been interdiéted without a juflt Caufe, or to
be no longer fubject to that Levity, and Pro-
digality, which occafioned his being inter=
dicted, ' ‘ \
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"BOOK IL
Of Perfons in their relative or
" civil Capacities.

VERSONS may be confidered either in
General, or more Particular relative ot
civit Capacities. : -

CHAP. I

Of Perfons in General relative or civil Cas
pacities

1. TDERSONS in a genéral telative or
civil Capacity, are the King and his
Subje&s.

2. Subjects areeither thofe of the Royal Fa-
mily, as the Queen Confort, the King’seldeft
Son ; or ordinary Subjects. - But the King ha-
ving both 4 private and publick, or politick

. Capacity, and the Queen by the common
Law being a publick Perfon, and the King’s
eldeft Son (now ftyled Prince of Great Britain)
having an Appanage or Patrimony in Scotland,
ereted in a Jurifdi&ion, called The Principality,
with his Chancery and Officers of State, as
Advocate, Juftice-General, ¢e. An Account
fhall be given of thefe in the fecond Volume
concerning the publick Law.

3. Ordi-
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3. Ordinary Subjeéts are r. Perpetual or
‘Temporary. A perpetyal:Subje& is 1. A na-
- tural born-Subje&; that 1s, one who is born
under the Allegiance of the King, or the Child of
fueh a Subje&, tho’ born out of the Allegidnce
of his Majefty (a). 2. One who hath the
Right of a Subjeé&t by Denization or Natu-
ralization, - Denization is an Infranchifement
by the King’s Letters Patents. Naturalization
is a Right of a Subje& given by A& of Parlia-
ment. A temporary Subje& is an Alien, or
one born out of the Allegianee of the King,
refiding in his Majefty’s Dominions, who ow-
eth. Allegiance to his Majelty;, fo long as he is'
within his Prote&ion. Ordinary Subjeéts are
divided, 2. Intothe Clergy and Laity,

PIT. L.
' Of the Clérgy.

T HE Clergy, are thofe fet apart for. the
- Miniftry and Service of God. They are
fo catled from the Greek Word KXnpog, a Lot,

ot Portion ; either, becaufe thefe are the Lot or

Portion of the Lord; ory becaufe the Lord is

their Lot and Inheritance; or, for that anci-

~ently, both among the Fews and Gentiles, Per-
fons us’d to be chofen into facred Offices by

Lot. The Clergy of Scotland have, in different

Periods of Time, been of different Denomina-

tions and Chara&ers. i .

| "SECT.




forbes institue insides.QXD 30/10/2012 12:08 Page 65 @

65

Ch.1. Lowaf Scotland. Tit t.81. 47

‘ SECT. I.
. Of theClergy in Time of Popery.

WHILE Popery {wayed here, there was
both a Regular and Secular Clergy, who alt
own’d the Pope as their Spiritual Monarch, ..

t. The Regular Clergy were the Monks, who
lived in Monafteries, {ocalled, becaufe put un-
der the Ties of Vows, and Rules of Mortifi=
cation and Devotion, according to their {feve-
ral Orders and Inftitutions. ~ Their diftin-
guifh’d ‘Offices were Abbots, Priors, and Sub-
priors. . The Abbot was he in whom the chief
Care and Management of the Religious Holuife
was lodged. The Dignity of anordinary Ab-
bot, is next to that of a Bifliop. Some Abbots
were independent of Bithops, and therefore
called Abbates exempti; others were ivefted
with Epifcopal Pewer, who had the Name of
Sovereigin Mitred Abbots. Priots were either de=
pendent or independent, Deperdent Priers were
either Clauftral, or Cenventual, A Claultral
Prior held Rank in the Monaftery next to. the
Abbot, and govern’d during Lis Abfence, or 2
Vacancy of theOffice: As a Sub-prior fup= .
plied the Office of Prior in the like Circum-.
ftance. A Conventual Prior; was one who,
prefided over a Party of Monks detach’d out of
{ome Monaftery, and fettled in a diftin& Place
called Cella, ot Graugia, or Obedientia, to look
after remote Lands and Rents belonging tothe -

. Mona-
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Monaftery. An independent Prior was the
Head of a Religious Houfe, call’d a Priory, not
depending upon any Monaftery. Some of
which Priori¢s had lefler Priories in other Pla-
ceés belonging to them. :

2. The Secular Clergy were diftingnifh’d into
Ovders and Dignities, or Prelacies. Some of thefe
Orders were called Minors as Door-keepers,
Readers, -Acolytes and Exorcifts. Others were
famed greater Orders, as Priefts, Deacons and
Sutdeacons. -

(1.) The Priefts, or Under-Clergy were dif~
poied into Parifh Churches, or Chappelries, or
had their Pofts affign’d them at Altars, or in
Chappelsof Cathedral, or Collegiate Churches.’
Some Parochial Priefts were called Parfons,
others term’d Vicars. Parfons were Incum-
bents, who pofleft the Benefices called Parfo-
nages, by - Virtue of their own immediate
Rights. Some of thefe Incumbents were pro-
per Parfons, that is, who perform’d the Sacred’
Fun&ion ; others were only reprefentative Par-
fons, who fupply’d  the Cure by the Help of
Vicars, as Parfon‘i{?ot qualified to ferveyfor be-
ing Laymen, or who had Pluralities, or were
infirm, or Collegiate or Cathedral Churches’
who had Right to the Patfonages, and gave a
fmall Salary to their Vicars. Some of thefe
Parfonages belonged to the Prelate as Parfon,
ot Titular, called Menfal Churches, becaufe al-
lowed for maintaining his Table, whercof he"
ferv’d the Cure by a Subftitute’ put in by hx{m;
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felf. Others belong’d to the Chapter in Common,
in the planting whereof the whole Members
had a joint Intereft : Whence thefe were term’d
Common Churches, So that Viears were the
Priefts of Parifhes, whereof the Tithes were
appropriated to a Prelate, or religious Houfe,
or impropriated to Lay-men. Parifth Churches
were either free Churches, or thofe under Pa«
tronage. Free Churches were fuch, as the In+
cumbent got Right to plena Fure, by Collation
and Infticution. Churches under Patronage,
were thofe to which Perfons who had either en<
dowed, or built them, or given the Ground to
build on, called Patrons, were impowered to
prefent Minifters for fupplying the Cure, and
enjoying the Benefice. Which Partrons had alfo
other Privileges, as a fplendid Seat, and Burial
Place in the Chureh, Difpofal of the Fruits of
the vacant Benefice, a Right of Precedency
among the Clergy in folemn Proceflions, and to
be alimented by the Church, if reduced to Po<
verty. Nor could the Benefic’d Perfon, with<
out Confent of his Patron, do any Thing ma-
terial, fuch as the granting of Feus, &r.

[2.] The Dignities we had in Scotland were
thofe of Primate or Metropolitan, Arch-Bifhop,
Bithop, their Subalterns, and Provolts. The Me-
tropoliran,and Arch-Bifhop, prefided oyer whole
Provinces, differing only in this; that the for-
mer was the more honourable Arch-Bifhop,
having his Seat in a Metropolitan City. Bifhaps
had both a fpiritual ang civil Jurifdi&ion with-

: 1
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in'their own Diocies; and each had his own
Official to judge in confiftorial [Matters, and
confirm Teftaments. In the Room of thefe
Officials, Queen Mary appointed Commifla-
ries. The Bithop’s Parith Church was term’d
a Cathedral. In every Cathedral there were
fome collegiate. Canons, or Prebendaries, with
a Dean over them, who made up the Bithop’s
Chapter or Council. The dignified Mcmbers
thereof, were, the Dean, Arch<Deacon, Chan~
ter, Chancellor, and Treafurer. The Dean
prefided over the Prebendaries, and the Arch-
Deacon was in Effe& the Bifhop’s Vicar. The
Chanter was Reé&or of the Choir, who fung
the Mafs. The Chancellor was Secretary to
the Chapter, and kept the Seal thereof. The
Treafurer had the Cuftody of all Things be-
longing to the Church, and had under him a
Sacrift, or Veftry Keeper. Provofts were, ei-
ther Governours of Colleges inftituted for the
Education of Youth; or had the Infpe&ion of
collegiate Churches, confifting of Prebends, or
Canons, inftituted for Divine Service, and fing-
ing of Malfs for Souls.

SECT. IL
Of the Proteftant Clergy.

1. ABOUT the Dawning of the Refor~
mation, after abolifhing of the Pope’s Jurif-
di&ion, in the Year 1560, we had ordinary Mi-
nifters diftributed amongthe Burghs, and Su-

- - perin-
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perintendants of Shires, ordained for Admini-
ftration of Church Affairs. In the Year 1592,
Presbyterian Parity was eftablithed by Law,
‘and all Prelacy, or Superiority of any Office in
the Church above that of a Presbyter, abg-
lithed (a). - | ‘
2. In the Year 1606, Arch-Bithops, and
Bifhops of Cure were reftored (4). And in
the Year 1612, full Power was given to thefe
Bithops, for Ordination; and Chureh Rule
(c), but no civil Jurifdi&ion. Prelates were
thruft out in the Year 1638, and Presbytery
reviv’d. But were reltored in the Year 1663
(), confifting of two Arch-Bifhops, and 12
Bifhops; who were cleCted by the Chapter of
the See they were defign’d for, upon a Writ
from the King, called a Conge &’ Eftive; that
is, A Power to ele&, and an Edi& affix’d on
the moft patent Door of the Cathedral, charg-
ing the Chapter to convene for Eleting, The
Chapter’s EleGtion under their Seals being rea
turn’d, the King granted a Patent to the Pers
fon elected, carrying a Right to the Revenue,
which pafs’d thro’ all the Seals; and a Man«
date to three Bithops at leaft, for his Corifecra=
tion, which pafs’d only the great Seal pér fal-
tum (¢). 'The Formality of admitring the in<
ferior Epifcopal Clergy was, by Prefentation
to the Bithop, and Collation from him, and
o Do Infti=

(@) A& 116, Par 12. §. VI, x’(lé) A& 2. Par.18. §. V1.

¢) At 1. Par. 210 7. VL. ' (4 A& 1. Pat, 1, Seff, 2.
2‘) A& 2:.11;3'. ;z.{f.‘ VI, (4 Acty. par. 1 Sei? % .E'{'- 1.2




forbes institue insides.QXD 30/10/2012 12:08 Page 70 @

70

£2 Part, 1. Inftitutes of the Book II

Inftirution : Unlefs where the Bifhop, as Patron,
“conferr’d pleno jure. In which Cafe, the Prefen-
"tation and Collation were the fame.

3. In the Year 1689, Prelacy was again abo=
lithed (a). And in the 1690, Presbyterian Go-
vernment te-eftablithed (4.), .and the Power of
‘Prefentation of Minifters by Patrons difcharg’d ;
for which a valuable Confideration was ordain=
ed to be given to the Patrons, befides a Right
‘they got to Tithes not heretably difponed (c).
But now, Patrons, who had not formally re-
nounc’d their Power of Prefentation, are refto-
red to it (d). .

4. In Presbyterian Government, there are
only three Orders of Ecclefiafticks, wiz. Mi-
nifters, Ruling Elders, and Deacons. The Of-
fice. of Minifters is to preach, adminifter the
Sacraments, catechife, promounce Church Cen-
fures, .ordain ruling Elders and Deacons, affift
at the Impofition of Hands upon other Mini-
fers, and moderate or prefide in Ecclefiafti-
cal Judicatures. They are fettled in their Li-
vings thus. Where a vacant Church has no
Patron, a Probationer, that is, one licenc’d to
preach, may be ordained and admitted Mini-
fter thereof by the Presbytery, upon a Call
from the Heretors and Elders of the Kirk Sef-
fion in a Country Parifh, or fiom the Magi-
firates, Heretors and Elders within a Burgh.

Whereupon he extraéts an A& of Ordinatiog
: an

" () AQ 3.Seff. 1. Par. W, & M. (5) A& 5. Seff. 2. Pare
yo &M. (C) A& 23.ibid. (d) IQ. Ao Ccvlzc
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and Admiffion, and has thereby a legal T'itle
to the Benefice. If a vacant Church has a Pa-
tron, a Paftor is ordained and admitted therein,
upon a Prefentation from the Patron. Bur it
thofe in a Country Parifh, who have Power to
call, or the Patron, who has Right to prefent,
do it not within fix Months after the Vacancy,
the Presbytery may planc the Church Fure
devoluto (a).

s. A Minifter has Right to the whole Year’s
Rent or Stipend, if he enter before Whitfun-
day, and to the Half, if his Entry be after
Whitfunday, and before Michaelmafs, But if
he enter afrer Michaelmafs, he gets no part of
that Year’s Stipend. When a Minifter’s Sti-
pend is only modified, it affefts the whole
Tithes ont of which it is modified, and may be
exa&ed from any Intrometter, whofe Tithes
will go {o far; or fo much on’t, according to
their Extent, even from Tenants paying a joint
Duty for Stock and T'ithe. But then an Here-
tor diftrefs’d gets a proportionable Relief off
the relt in the Parith. When the Tiches of
certain Lands are allocated for Payment of the
Minifter’s Stipend, he has no Title to any
Tithes without the Bounds of his Locality,
General Letters of Horning are allowed for
Implement of Decreets of Locality (4). Mi-
nifter’s poinding for their Stipends nfay ' com-
prize the Goods on the Ground (¢). No f{pe-

D ; cial
() Adt 23. Sefl. 2. Par. W. & M. 10, A, Ch: 12. (b) A&
13, Sefl 2, Par. W, & M. ,(c) Act2r. Par, 1. Sefll 30 €b, 11,
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cial Decreets for Minifter’s Stipends can be fuf-
pended, except upon Production of Difcharges,
or upon Confignation (2). Aéions for Mini-
fters Stipends commenc’d in inferior Courts,
cannot be advocated ; Sufpenfions of, and A&i-
ons for them, Dbefore the Seflion, are difcufs’d
fummarly; and Sufpenders, againft whom Letters
are found orderly proceeded, fhould be decern’d
in a fifth Part more at leaft, than the Sums
charg’d for Expences and Damage (4).

. 6. A Minifter’s Relation to his Church, and

~ Intereft in the Stipend thereof, is diffolv’d by
his being tranfported to another Church, or de-
pofed, or by his Refignation of his Charge in
the Handsof the Presbytery, and their accep-
ting of it; or by his Death,

It his T'itle was {o extinguithed before I¥hit-
Junday, no Part of that Year’s Stipend belongs
‘to him; if after that T'erm, and before Micha-
glmafs, he gets the Half; and if after Micha-
elmafs, the whole Year’s Stipend. In Cafe of
a Minifter’s Death, his Widow, Children, or
neareft of Kin, get Half a Year’s Stipend, over
and above what was due to the Deceas’d, cal-
led the Ann (c) : Which is equally divided be-
twixt the Reli& and the Children; and failing
Children, betwixt her and the other neareft of
Kin. If there be neither a Widow nor Chil-
dren, it belongs to the neareft of Kin. This
Aunz needs no Confirmation : Nor can the Mi-
nifter

(«) A 6. Par. 2.8efll 1.¢h. I1. (b)) A& 27. Sefi, 5. Par,
W &M, () Acti3. Par. 2, Seffi 3. €h 11 S
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nifter difpofe of it to Strangers, or his Credi-
tors affe&t it.

7. Elders and Deacons are Men of good

Chara&er, chofen by the Kirk Seffion, approv’d
by the Congregation, and ordained by the Mi-
‘nifter for Life. Both attend the Minifter in
vifiting and catechifing, and ferve at the Com-
munion Table; and are Members of the Kirk
Seffion. But their Offices are thus diftin-
guifh’d. Ruling Elders have an equal Vore
with the Minifter, in all Bufinefs in the Kirk Sef-
fion, and may be chofen to affift and vote in any
other Church Judicatory.” But the proper Bu-
finefs of Deacons, is, to colleét the Offerings
for the Poor, to inquire into, and acquaint the
Seflion with their Cafe ; and rto diftribute to
them as the Seflion appoints. They may give
their Advice in the Kirk Seffion, if asked, but
have no Vote, except in Matters relating to
the Poor. ‘ "

TIT. IL
Of the Laity.

T-HE Laity (from the Greek Awog) are the
People, diftinét from the Clergy. Thefe
are cither the Nobility, or Commons. |
1. The Nobility or Peers are divided into
Dukes, Marquefles, Earls, Vifcounts, and
Lords. Since the Union of the two King-
doms, all, who were Peers of Scotland at that
T'ime, and the Succeffors to their Honours and
Pignities, take Place immedia.tcly after the
D4 then
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then Peers of the like Orders and Degrees in
England, and before all Peers of Grear Britain
of the fame Rank, created afier the Union,

The Nobility' of Englamz’ before the Union,
and Peers of Great Britain, fince, have many
confiderable Privileges, ~which all Peers of
Scotland before the Union, and the Succeflors.
to their Honours and ngmtles enjoy, except
the Right of fitting in the Houfe of Lords,
and the Privileges depending thereon, , particu-
larly, the Right of trying Peers in criminal
Cauies, which are appropriated to fixteen only
of the Scortifh Peers, eleGed, from Time to
‘Time, by their own Body of Nobility, upon a
Proclamation iffued out under the greac Seal of
Great Britain. Thefe Elect Members have all
the Privileges of any Eunglifb ot Britifp (a) Peer,

and are eclefted in Manuer preferib’d by Sta
tute (4).

2. The Commons are dlﬁmgulﬂled into Ba-
vones Minores, the lower \Tobxllty, and Bur..
geﬂes o '

(1.] Barones Minores, confift of Knightsand
Gentlemen. ' Knights, are thofe of the Thxﬁle
Baronets, and “Batchelors.

" Knights of the Thiftle are the moft Honou-
rable Otder of Knights in Scotland, firlt e-
reCted by King Acbmm, in Honour of St,
A;zdrew thc Tucclary Saint of Scotland.

Baro-

a) Art, of Unj &t . bAéIS Sefl. -A.a
QA © MRSt



forbes institue insides.QXD 30/10/2012 12:09 Page 75 @

75

Ch. 2. Law of Scotland. © - 57

Baronet, 1s a Degree of hereditary Honour,
founded by King Charles 1. in the Year 1625,
for advancing the Plantation of Nova Scotiain
America, and fettling a Colony there.

Knight Batchelor, is a Degree of Honour
for Life.

Gentleman, is one, whom his Blood and
Race doth, without any other Title, diftinguifh
from the Multxtude, as being defcended from a
Family that hath born a Coat of Arms,

- Gentry and Arms defcend to all Sons alike,
only the Eldeft beareth the Arms without, and
the younger with. Difference.

[2.] Burgefles, are thofe who have the Pri-
vilege of Trade and Merchandizing within
their refpective Burghs, exclufive of all others.
Thofe who exercife this Privilege, are called
trafficking Burgefles; and fuch as do nor ufe it,
are ftiled honorary Burgefles. Burgc{ies are di-
vided into thofe who have Right to themfelves
only for Life, called fimple Burgefles ; and fuch
as’have it to themfelves and their Chddren cal-
If’d Burgeﬂes and Gild-Brethren. - '

CHAP 1L

0f Perfom iw particular relative or civil
Capacities.

Ecfons in particular relative Capacities, -
are, 1. Man and Wife. 2. Parents and
Children, - 3 Mafters and Servants. :
TIT,
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TIT. L
Of Husband and Wife.

AN and Wife are made f{uch by Mar-
riage, the firft Society of Divine Infti-
wition: Which Efpoufals do often precede.

Efpoufals are, a Contra&, or mutnal Pro-
mife to marry each other hereafter: From
which either Party may refile, while Martters
are intire; that 1s, till carnal Copulation
follow.

I fhall fet forth, 1. What is Marriage, and
the feveral Kinds of it. 2. What Perfons
may not contraét Marriage. 3. The EffeGs
and Confequences of Marriage, while it ftands.
4. How Marriage may be diffolv’d, and the
Effects of the Diflolution, :

SECT. L |
What is Marviage, andthe feveral Kinds of it,

1. MARRIAGE is a Conjunction of
Man and Woman, by mutual Confent, in a
couftant Society of living together till Death
patt them, For mutual Confent makes the
Marriage, and founds the conjugal Rights be-
fore Confummation : So be the Parties are ca-
pable to confummate it; but Affinity doth not
arife fram Marriage before Confummation.

2. Marriageis, 1. Either formal, by an ex-
prefs Confent; or prefum’d, by tacit Confent;
imply’d
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imply’d from the Parties cohabiting as Man
and Wife, or owning themfelves to be married,
. or from Copulation {ubfequent to Efpoufals,
or a Promife ot Marriage. " For Law doth not
require the Hierologia, the Sacerdotal Benedii=
on, as eflential to Marriage ; but confiders the
Ceremony of the Church, as a Piece of good
Order to alcertain {o important a Matter.

3. Marriage is either regular and folemn, o
clandeltine and irregular. o \

(1] Regular Marriagé in Time of Prelacy,
was cither after proclaiming the Names and
Defignations, or Additions of the Parties, three
feveral T'imes jn their Parith Chutches, called
Proclamation or Puplication of Bans, ot by a Dif-
penfation from the Bifhop. But now Marriage
is regular, if celebrated by a Minifter of the
Gofpel authoriz’d by the eftablifhed Church,
‘after Proclamation of Bans. Which Procla-
mation hath this legal Effe&, that Perfons are
thereby put iz Mala Fide, to contra& or deal
with the Bride, to the Bridegroom's Prejudice,
eyen after the firlt Die, ,

- [2.] Clandeftine and irregular Marriage is
that, which is not gone about in the orderly
Way aforefaid. For which the Celebrator, Wit- |
pefles and Parties are liable to fevere Penal-
ties (a), and may be profecuted at the Inftance
of thofe concerned, or of the Procurator Fif-
~cal, where they happen to be queltioned ’1(‘1;1)
. ‘ C

(a) A& 34. Parc 1. Sef. 1. b, XL Junck. A& 6, Sef; 7. Par,
W W (b) Ack 12 Sef, 5, Par. K. W, :
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The infliking of which Penalties, doth not'
exempt from Chutch Cenfure. Nor can the
Parith Minifter difcharge them, upon the Of-
fenders fatisfying the Church. - But clandeftine
Marriage fubfifts, as to all other Effets, '

SECT. IL
Who may not contract Marriage.

PE R SONS cannot marry, 1. Who cannot
confent,as thofe within the Yearsof Pupillarity,
that is Males under 14, and Females under 12
Years of Age. Error in a fubftantial Point,
hinders Confent to Marridge : As,when a Man
marries ong’ Woman in Stead of another. But
Marriage will {ubfift, notwithftanding of a cir-
cumftantial Miftake: As, when one marriesa
Scrumpet, thinking her a Virgin; or a poor
Woman, from an Opinion that fhe was rich,
The Confent of Parents is not neceflary to
make the Marriage effectual, tho” Decency re-
quire it. Nor is the Confent of Curarors re-
quired to 2 Minor’s Marriage. 2. Marriage is
torbidden betwixt thofe who are too pear allied,
or related to one another. Alliance or Rela-
tion, is either Kindred or Affinity. Kindred
or Confanguinity is the Tie of Perfons by
Biood or Birth, deriving their Original from
the {ame common Parent, called Kinsfolk. Kinf-
folk by the Father’s Side, are termed Agnats;
thofe by the Mother’s Side Cognats. Affi-
nity is a Relation betwixt ong of two married
o - Petfons,
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Perfons, and the Kindred of the other. Kin-
dred and Affinity are diftinguifbed by Degrees
and Lines. A Degree is nothing but the Dil-
-tance betwixt Relations. A Line is a Series
of Perfons defcending from one common Stock.
*Tis Twofold, the Right, and -the Collateral
Line. Theright Line confifts of Parents,or other
Afcendants;-andChildren,or other Defcendants.
The -Collateral Line confifts of: Brothers and
Sifters, and other remote Kindred that are on
the'Side one of another, every one in his ewa
Line, under the Afcendants common to them.
Marriage betwixt Kinsfolk in the right Line
of Afcendantsor Defcendants is altogetherun-
lawful, and is prohibited in the Collateral Line
between -thofe,- who -are in the Place of Pa-
rents and Children, as Uncleand Niece, Aunt
and Nephéw. In fhort, we fuftzin'ng Mar-
riage that is contracted within the Levitical
Pegrees (a); and all Perfons may lawfully
marry, who are net there prohibited, confé-
quently Coufin-Germans, but no nearer Rela-
tions are allowed. ‘The fame Degrees in At-
finity, as in Confanguinity are torbidden (8). -

A SECT. IIL
The Effels and Confequences of Marriage while
- it flands. :

" 1. SO ME of the Effe@s of Matriage, while
it ftands, do concern both the Husband &.nd
Wite.

() Levit. 18, (b)) Adt1s. Pas w2 YIu
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-Wife equally ;5 others do primarily concern the
Husband; and a third Sort do more immediately
refpeét the Wife. e -

2. Thofe concerhing the Husband and Wife
alike, are, 1. A Kind of Communion of
Movables, or common Intereft in.one another’s
moveable Goods. But fome T'hings moveable, as
to other legal Effeéts, fall not under this Com=
munion, as moveable Bonds bearing Annual-
rent (c), Heirfhip Moveables. 2, All Dona-
tives betwixt Man and Wife are revocable by
the Granter, at any Time during his Life ;

~even tho’ it bear a Renunciation of the Pri«
vilege to revoke. This Revocation is either
exprefs, or tacit, inferr’d from after inconfiftent

Deeds of the Granter : As by difponing to
another, or by contracting Debt, whereupon
the Creditor affets the Subje@ of the Gift:
And tho’ the Granter fhould {wear judicially
never to revoke it, a promiffory Oath of that
Kind could not hinder the Effeét of fuch ata~
cit_indire& Revocation by Diligence, at the
Inftance of the Donor’s Creditor, or by a pofte-
rior Grant to another for an onerous Caufe.
"There is this Difference betwixt a Man’s Gift
to his Wife, and her’s to him: That the for-
mer will be fuftained as a remuneratory Gife
propter Nuptias {imply, if there was no Con-
tra& of Marriage, and it be moderate, and
may be revoked, in fo far, as it is exorbitant,
or unfuitable to the Quality and Condition of
the

‘ (c) A& 32, Par, 1. SEf: I._C’]. II’f ‘
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the married Perfons; whereas, a Gift by a Wife
to her Husband is revocable, except it bedr
either in Implement of her Contrad of Mag=
riage; or be exprefly given in Place of a Tocher,
where there was no anterior Contra&; or, un<
lefs che Husband hath given her the Equiva-
lent. But; if a Man or Wife difpone in free
Gift principally to a Third Party, a judicial
- Ratification will render the Deed effeGual,
tho’ the Husband or Wife hath fome confequen~
tial Advantage thereby. Nor is a Gitt be<
twixt Man and Wife null ; for it is confirm’d
by the Granter’s Death, and cannot be re-
voked by his Heir, . '

3. The Effe&s of the conjugal Society, with
Relation to the Husband, are either a&ive or
paffive. _

{1.) The a&ive Effe& of it is his Fus Mari-
ti, which includes, 1. A Power over the Wife’s
Perfon. 2. An Intereft in her Goods. 1. He
may recover his Wife’s Perfon from any thac
would with-hold her from him. She muft fol-
low and live with him, ferve and obey him in
Cafes within the Limits of reverential Love
and Duty. He isa Tutor toher.. 2. A Huf=
band’s Intereft in the Wite’s Goods, carries,
1. A Right to manage her whole Fortune he-
retable and moveable, which is a Faculty o in-
feparable from his Chara&er, that any Refer-
vation thereof by the Wife, or Renunciation by
him before the Matriage, is ineffeGual, and
accrues and falls back to-himfelf. 2. The iit:]g

a
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band hath Right to the Property of all his
Wife’s Moveables falling under'the Communi-
on, that is Species of Goods, Sums of Money,
moveable Bonds not bearing Annualrent, Rents
of Lands, and Annualrents. of heretable Bonds,
which Marriage is a legal = Aflignation to.
This Righe, of Property, or fome Part: thereof;
he may, before the Marriage, effeCtually re-
nounce by Contra&, in Favour of his Wife.
And alimentary Provifions to a Wife, in cafe
'the Husband cannot, or will not entertain her,
are fo perfonal to her, that they don’t return
to the Husband or his Creditors, whether made
by the Husband, if not in Fraudem Creditorumy
or by a Third Party : But the Husband may
only partake with her in the Benefit thereof, for
their joint Suftenance. :

[2.] The paffive Effe&s of Marriage, with
Refpeét ‘to the Husband, are, 1. He is ob-
liged toaliment his Wife, and:furnith her with
all Things neceflary for her Life, Health and
Ornament, according to his Means and Qua-
lity ; but not to give her thefe to live out of his
own Houfe. A Husband, after Inhibition
ufed by him againft his Wife, is not liable for
any. Thing furnifhed to her, unlefs it is {uitable
to her Quality, and he cannot inftru&, that
he fufficiently provided her other Ways. 2. A
Husband, during the Marriage, is liable to
moveable Debts contra&ed by his Wife before
the Marriage : That is, Debts of the Nature:
of thofe, which, if owing to the Wife, he hath-
- Right
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Right to Fure Maviti. So that he is not liable
for the principal Sum in his Wife’s moveable
Bond bearing Annualrent, but only for the
Annualrents thereof, during the Marriage. A
Husband is net liable for his Wife’s Trefpaffes.

4. Effe&s of Marriage, with Relation to the
Wife, are,” 1. Her Interelt in the Paraphernalia,
which belong to her as abfolute Proprietary;
exempted from the Communion of Moveables,
and from the Husband’s Adminjftration; or the
Diligenee of his Creditors,and may be impigno-
rated by the Wife. Some Things are of their own
Nature Paraphernalia, as thofe peculiarto th¢
Wife’s Perfon, and rio ways proper to the Huf<
band’s Ufe, unlefs of greater Value than fuits
with her Quality.  Other Things, which are
of common and promifcuons Ufe to Man and
Woman, and fo not of their own Nature Pa-
rapbernalia, may become fuch, by the Husband’s
giving and appropriating them to his Wife, be-
fore, or on the Marnage Day, or by giving
them to her afterwards, and not taking them
back from her in her Lifetime. But Things
of common Ufe, fo appropriated to a2 Wite by
her Husband, are reckoned Paraphernalia, only
with Refpe& to him, who did fo appropriate
them, and efteem’d common Moveables; as to
a fecond Husband, unlefs, alfo appropriated
by him to the Wife. 2.-A Wife eannot be
purfued or cited, without calling her Husband
for his Intereft ; and if fhe marry, during. the
Dependance of 2 Suit againft her, it muft ffop’

E o
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tiff the Hushand be cited. 3. She cannot pur:
fue her Huysband, except upon very fpecial and’
wrgent Confiderations: As, when wergir ad

- Inopiam, or when fhe purfues én Aliment againft

" him, who hath diverted

~

: _her, &c. Nor
can a Wife charge or purfue any other Perfon,

‘without the Concurrence of her Husband ; un-

lefs he be forfeited, or unreafonably refufe to
concur. 4. A Wife’s Bond, or perional Ob-
Iégatién‘ for ‘Debt; ‘even with the Husband’s
Cordent, is null, and’ cannot be made good by
Ber judicially ratifying the fame, and {wearing
riot to controvert it.  Sheis free from perfonal
Execution for civil Debt. - But in fome Cafes;
a Wife may grant effectual Obligations and™
Rights, with Confent of her Husband. As, 1. A
Wife having an Aliment fettled upon her, and
exempted from her Husband’s Fus Mariti, may,
with his Cenfent, grant perfonal Obligements
to affe& her, or that Aliment. 2. She mayj,
with his Confent, difpone or wadfet her He-
ritage, or obliﬁc herfelf, ad Faflum praftan-
dum: But, in Regard, fuch Rights' may be
quarrelled’ (uper Vi & Metu, Wives granting
heretable Rights, orrenouncing their Jointures,
are ufually required to ratify fuch Deeds judi-
cially upon Oath. 3. A Wife’s Bond, or per-
fonal Obligement, will, in fome Cafes, bind
her Husband: As her Bond for Money fur-
nifhed towards her neceffary’ Aliment ; or the
Bond or Bill of a Wife Prapofita Negotiis, for
Goods the buys. “
SECT.
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‘SEC'I"‘. 1V.

How Marriage is diffolved ; and the Effests of thé
- Diffolution. :

MARRIAGE is diffolved by Death of
either Party, or by Diverce. ‘

1. If Husband or Wife die within Year and
Day of the Marriage, all Things done in Con-
templation thereof on either Side blow up;
become void, and return to the fame Condi-
tion they were in before the Marriage, unlefs
there was a living Child of the Marriage heard
cry ; or that it was otherwife pa&ioned. But
Marriage is effeGual by the Birth of a living
Child, tho’ both it and the Parents die with-
in the Year. If Marriage, after expiring of
the Year, diffolve by Death of cither Party,
the Survivor hath Right to the contra&ed and
legal Provifions, unlefs the latter be difcharged,
or inconfiftent with the former. ‘

[1.] The legal Provifions which 2 Wife hath
Right to by her Husband’s Death are, Fus
Relittg in the Moveables, and a Terce of his
Lands, an Aliment to the next Term after his
Death, and the Expence of her Mournings, if
it become her to have Mournings. And al-
beit fhe hath abfolute Right to her own Para<
phernalia, whereof no Part falls under her Huf-
band’s Executry, fhe hath a Share of the Ha-
bilements.of his Body falling under Executry.

Ea 2.} By
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_ [2.] By Diffolution of the Marriage thro’ the
Wite’s Deach, the Husband furviving hath
Right; 1. To the Tocher, unlefs it was by
Agreement, to return to the Wife’s Reprefenta-
tives; and alfo, to the Moveables that were
in Communion; deducing the Wife’s legal
Share, which goes to her Executor, and the
Childrens  Legitime, if there be Children of
the Marriage. 2. If the Wife was an Heirefs,
and there was a Child of the Marriage heard
cry, her Husband hath Right to the Courtefy
of Scotland. 3. A Husband is no further liable
to pay the Debts of his deceafed Wife, than
in {o far, as he wasa Gainer by her Eftate, be-
yond the Onera Matrimonii, or a fuitable Tocher,
which he might have got with another Wife,
or in {o far, as his Eftate was affe&ed by com- -
plete Diligence againft him, during the Mat-
riage, unlefs he then gave a Bond ot borrowed
Money for the Debt. Nor is the Husband
accountable for his Wife’s Debt as Lucratus, if
fhe have left any vifible Eftate to her Repre-
{entarives, till thefe be firft difcufled.

2. Divorce is the Separation of married Per-
fons in their Lifetime, by the Sentence of the
proper Judge ; that is, the Commiffaries of
Edinburgh, who have the fole Power to decide
in all Caufes of Divorce (a). This Sentenec
is either declaratory, or pronounced for fome
Caufe emergent during the Marriage. A de-
claratory Sentence is that, which declares the

Marriage

(a) At 6. Pasl. 20. J. VK
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Marriage void from the Beginning : Becaufe,
either Party ftood married before to another
yet living ; or, for that the Parties are within
the forbidden Degrees of Confanguinity or
Affinity ; or, becaufc of the natural Unfitne(s
of either Party, to concur in the Work of Ge-
neration, which is called Frigidity in the Man,
ot Impotency in the Woman. Caufes emer-
gent during the Marriage, for which Parties
may be divorc’d, are Adultery, and wilful De-
fertion. The Law feems to require four Years
wilful Defertion, before the Deferter may be
cited, and {entenc’d to adhere (4): But the
Commiflaries decern to adhere upon a Year’s
Defertion, or lefs Time, thinking it {uflicient,
that four Years precede the Decreet of Divorce.
If the Deferter, after being charg’d and de-
nounc’d upon the Decreet ot Adherence, conti-
nue obftinate, the Church excommunicates
him ; and then the Commififaries proceed to
Divorce ; the Purfuer whereot is bound to
{fwear, that the Procefs is not carried on by
Collufion. After Decreet of Divorce is ob-
tained, the Perfon guilty, forfeits all Benefit by
the Marriage (¢) : But the innocent or injured
Party hath the fame Benefir, as if the other
were naturally dead. Marriage betwixt one
divorc’d for his own Adultery, and the Perfon
with whom it was committed, is unlawful and
null, and their Iffue incapable to fucceed
to them (d). Nor can the Woman divorc’d
E ;3 for

(%) A& 55,Pary.7.VI.(c) d. At 55, () AR 20,P3r.36,7.Y1,
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for Adultery, marrying the Man with whom
fhe offended, or haunting his Company at Bed
and Board, difpone her Lands, or fer Tacks
thereof to him, or the fpurious Iflue betwixt
them, or to any other Perfon in Prejudice of
thofe, who otherwife would haye fucceeded as
Heirs to her (a). o o

TIT. IL
of Parents and Childven.

PArents and Children according to the Na-
¥ ture of Relatives, may be divided the fame
Way, viz. into lawful and unlawful. '
1. Unlawful Children are thofe begotten by
a Man, to whom the Mother is not married
at all, or unlawfully married, by their being
within the forbidden Degrees, or by either
Parties having a lawful Spoufe living.” Thefe
are term’d Baffards, and their State and Con-
dition Baftardy, which can be only tried before
the Commifiaries of Edinburgh. The Effett of
Baftardy is, that it difablesthe Baftard to fuc-
ceed to his natural Father, or to any Kinf-
man on the Father’s Side, nor can they fucceed
go him ().
" 2. Lawful Children are either born in Wed-
lock, or legitimated : For the Law of Adop-
tion is not received here, "

[1.] Chil-
(a) A& 117, Par. 12, - VI, (b) Vid, Parc IIL B. L

€h 3. § 3 :
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[1.] Children born in Wedlock, are con-
fidered by the Law while they are in the Mo-
thet’s Belly, and after they are- born. Law
takes notice of Children in the Belly, in fo far
as they are {uppofed to.be born, if that Allow-
ance will be to their Advantage after they ate
born. Children, after they are born,are diftinguifls-
ed. 1. By the Fime oftheir Birth. The eldelt Son
in Right of his Birth, hath cthe Privilege of Primo-
geniture, which entitles the eldeft Son to the fole
Succeflion in his Parents Heritage, &re. And al-
beit Daughters, failing Sons, fucceed equally, the
eldeft only gets all indivifible Rights. 2. Chilk
dren are efcher of the whole Blood, who have
one common Father and ‘Mother, called Ger-
man Brothers and Sifters ; or-of the half Biood,
who have either the fame Fathet; and nov the
fame Mother, called Confanguinean, or have
one Mother, but different Fathers, called Uze-
vin Brothers and Sifters. Children born in
Wedlock, are held to be lawful, tho’ brought
forth immediately after the Marriage, unlzfs
the Husband difown upon Oith any antenup-
tial Copulation with his Wite. Ju dubio, hLe
is prefumed to be Father of a Child, who, riie .
Time of Conception, wasmarried to the Mo-
ther. But this Prefumprion of Law may 54
taken off by contrary Proof, as that the Hui-
band was abfent, when the Child behoved o

have been gotten.
[2.] Legitimated Children are naruvr!
Children made lawful, cither by fubfegi -
E 4 Maru, oo
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Marriage of the natnral Parents, or, by a Let-
ter of Legitimation from the King.

3. A Father has the Cuftody and Condu&
of his Children, and Right to the Fruit of
their Labours, till they be Forisfamiliate by
Marriage, or by fetting up a feparate Employ-
ment for their Livelyhood. He is lawful Ad-
miniftrator, both as ‘T'utor and Curator ipfo jure
to them, without being liable for Omiflions
ormifauthorifing ; and may,iu Liege Pouftie, name
others to he Turors or Curators to them  after
his Death, with this Quality, That they fball
not be liable for their Omi[fzons (a).

4. Children are entitled to Entertainment
and Education from their Parents, and Parents
from their Children, where the one is in Cafe
to do.it, and the other wants it. Under.
swhich Denomination of Parents and Children,
all Afeendants and Defcendants are compre-
hended: But the firft in Degree are to be
preferred, and the paternal Line to the mater-
nal, Children owe Reverence to their Pa-
rents, 'The beating or curfing Father or Mo-
ther is punifhable with Death, if the Qffender
be above the Age of Sixteen, and arbitrarily if
he be under that Age, and above Pupillari-

f;y (b).
TIT,

(€) AQB.8efl 6. Par. K. W. (b) A& 20, Par, 1. Seffs
& 1L “ e
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TIT. 1L
Of Mafters and Servauts.

Umane Neceflity and Conveniency intro-
H duced the Diftin&ion of Mafters and
dervants.

Servants are either Slaves, or Hirelings, or
Apprentices.

1. Slaves are thofe, who are at the arbitrary
Pleafure of their Mafters, and may be fold by
him as his Goods. We have no veftige of
Slavery remaining in Scotland, except in Coal-
hewers and Salt-makers; who having once
been employed to work in Coal-Pits or Salt-
Houfes by the Coal or Salt-Mafter, are, by
Law, without any exprefs Pa&ion, inthrall’d or
aftricted,during their Life, to perform thefe Ser-~
vicesto him; and may be recovered by him from
any unlawful Pofl¢flor, to whom they unwar-
rantably revolt from their Mafter’s Service.
Thefe, if challenged within a Year, the Pofle(-
for muft deliver back to their Mafter within
twenty four Hours, under the pain of 100 L
Scots to be paid to him (a). Coal and Salt-
Malfters are alfo impowered to apprehend and
fer to Work Vagabonds and fturdy Beggars (5).
But are nor allowed to give to Coal-Hewers
more than 20 Merks Money forefaid in Fee or
Bounty ; and thef¢ and other Work-men in

- Coal-

(1) A& 11, Par. 18. Jo. VL jund. A& s6. Par, 1. Seffs
;Q gb- II. (b) A& L. Par! 180 74- VIc
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Coal-Pits and Salt-Houfes, muft Labour all
the fix Days of the Week upon pain of 20 fb
per diem, to be paid to their Mafter, befides
corporal Punithment, and making up his Pre-
judice (a).

2. Hirelings ot hired Servants are free Pet-
fons, who voluntarily undertake to ferve theit
Mafters for a Time, upon Condition of their
getting Payment of the Fee or Wages a-
greed to betwixt them and their Mafters,
Juftices of Peace, in their Quarter-Seffions,
cught to determine the Quantity of Servants
Fees, and may compel, by Imprifonment and
other Punifhment, to ferve for thefe Fees; and
oblige Mafters to pay them (4). A Servant
hired from Martinmas to Whitfunday may be
detain’d by his Mafter, or compelled by a
Juftice of Peace to ftay with him for the fame
Hire from Whitfunday to Martinmas, unlefs
the Scrvant can verify that he is hired to ano-
ther Mafter: And a Juftice of Peace may
compel a Servant runnmg away, to return to
his Mafter (c).  Servants may be ecorreéted
with Moderation by their Mafters. If a hired
Servant die within the Term, the Hire is dueto
his Reprefentative only, according to the Time
he ferved. But if a Servant retained for a Year
fail Sick, or be difabled to work for a Timé,
while there is hope of his Recovery, the Lﬁa—

' er

(2) At <6, Par. 1. Seff. 1.¢h. I1. (b) A& 8.Par. 22. Ja.
}TI.V/}& 38. Par. 1, Seff, 1. ¢b, Xk (c) A& 21. Par. 23.
‘. L ] .
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{ter cannot put him away, or abate his Wages
upon that Scote. - -+ v e o

3. Apprentices are a Kind of Servants, who
are bound by ZIudentures (with their own Con-
fent, ot by the Agreement of Friends) to fetve
Men of Trade for certain Years, upon Condi-
tion, that the Malter fhall, in the mean Time,
Inftru& them in cheir Art or Myiftery. The
general Duties of Mafter and Apprentice to-
wards one another may be colle&ed from the
Style of Indentures enter’d into betwixt them ;
which varies aecording to the Nature of the
Employment, the Apprentice is to learn, and
the Articles ftipulated betwixt the Parties.
Apprentices, during the Time of their Ap-
prenticethip, are under the Power of their
Mafters,to whom any Gain they make doth
accrue, unlefs it be otherwife pa&ioned, and
may be corrected moderately by them for Faults
and Mifdemeanours. =

Having thus far {poke of Perfons in their
natural and civil Capacities ; I proceed to
treat of their Eftates.

PART





