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BOOK IL
Of real and heretable Rights.

CHAP L
How real and heresable Rights are conflitased.
e~y E AL and heretable Rights are

};4 conftituted by Chartet and Seafin,
G, bz‘.g which jointly are called INFEU-
P AN partron, INrEETMENT, OF IN~

VESTITURE.

TIT. L
Of Charters.

Charter is in Effe&, a Difpofition tade
by a Superior to his Vaflal, for fome
"Thing to be performed or paid by him.

Charters are diftinguithed into original
Charters, and Charters by Progrefs.

An criginal Charter is that, whereby a Fee
is firft conftituted.

A Charter by Progrefs, is a renewed Difpo-
fition of the Fee. Such is either voluntaryj
as a Charter upon Refignation, and a Charte{r'

! o
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of Confirmation ; or neceffary, which the
Superior can be forced to grant, as a Charter
in Obedience to a Charge upon an Apprifing
or Adjudication.

A Charrter of Refignation is granted upon the
Vaffal’s refigning his Property, in the Hands
of the Superior ad perpetuam Remanentiamy ot
in Favorem (a). ,

Charters of Confirmation are thofe, that ra-
tity Rights formerly made to Vaffals, by theit
Superiors; or by the Vaffals to fome other Per-
fons. Charters confirming Rights granted by
Vaflals, are either Charters of Confirmation
of publick Rights, or Charters confirming bafe
Rights.

In fome Charters by Progrefs, a Claufe de
Novodamus, ufeth to be inferted, which dif~
pones the Fee, as by an original Right, and
hath the Effe& thereof. ’Tis extended to the
utmoft againft Subje& Superiors : And againft
the King, to fecure the Property from being
evited by Nullities, Forfeiture, Recognition,
Purprefture, Difclamation. But it doth not
exclude any Cafuality burdening only the Pro-
perty ; as Ward, Marriage, Nonentry, and
Liferent Efcheat, unlefs the fame be particu-
larly exprefled.

A Charter confifts ordinarily of fix Parts.
t. The Narrative. 2. Difpofitive Claufe. 3.
Tenendas. 4. Reddendo. 5. Claufe of War-
randice. 6. Precept of Seafin,

1. The

(«) PartIIL B, I, Ch. 1. Sect. 14
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1. The Narrative contains the {pecial Caufe
~ for which it is granted. The Reafon moving
to grant a Charter; is either Love and Favour,
which is called a lucrative Caufe ; or a Price,
or good Deeds, or valuable Confideration,
which is term’d an onerous Caufe; But; tho’
no Caufe be exprefs’d ; or, the’ the Caufe in-
finuated be not true, the Charter is good.

2. The difpofitive Claufe mentions what is
difponed. Regularly the Charter gives Right
to nothing, but what is, at leaft, impliéd in
this Claufe; tho’ inferted in other Parts of ‘the
Charter. 'The Parts of Lands difponed, areall
exprefs’d in bounding Charters, fo called, be-
caufe they mention the Marches of what is
difponed. .In other Charters, Lands of a cer-
tain Denomination are mentioned, and feveral
particular Parts thereof known, only by the
Neighbourhood, or by March-ftones, are
couched under the Words; with Parts and Per-
tinents. . : :

3. The Teneadas in a Charter is, a Claufe

,exprefing of what Superior the Lands, ¢r.
are to be held; {o called from the firft Words
thereof. Which, if it contain any Thing not
in the difpofitive Claufe; gives the Vaflal no
Right toit. . ‘ ‘

4. The Reddendo is, that Claufe bearing what
the Vaflal is to do, or to pay the Superior :
So called from the firft Word thereof : The va-
rious Conception of this Claufe, gives Rife to
the Difference of Holdings. '
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5. The Claufe of Warrandice is that, where=
by the Granter of the Charter obligeth him=
{elf to warrant or make good the Thing gram-
ted to the Receiver. Which is a common
Claufe both in perfonal and real Rights.

Warrandice iseither perfonal orreal.
~ [1.] Perfonal Warrandice is, an Obligement
to warrant perfonally. Of this there are feveral
Kinds, 1. Warrandice from the Guarantee’s
future Deeds, called fimple Warrandice; 2.
Warrandice from Fa& and Deed, which is,
that the Guarantee hath not done, nor fhall do
any Thing prejudicial to the Right warranted.
3. Abfolute Warrandice, that is Warrandice at
all Hands, and againft all Mortals. Perfonal
Warrandice is either exprefied or implied:
Warrandice is implied 6r underftood, ac-
cording as the Deed is onerous or gratunitous.
In gratuitous Deeds, fimple Warrandice from
future voluntary Fa&sis implied. Anadequate
onerous Caufé infers always abfolute Warran<
dice, tho’ no Warrandice be exprefled.

[2.] Real Warrandice is, when Infeftment
ig one Tenement is given in Security of ano-
ther.

[3.] The Effe& of Warrandice is, That if
the Thing warranted be eviGed, the Perfoir
from whom it wasevicted, hath Recourfe -
gainft the Guarantee, by an Aé&ion of War=
randice for making up the Lofs. To found
which Aétion, when any Suit is moved fof
evi&ing the Right war’rlaintéd, Intimation n‘ilz‘f’z’

a~

“
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be made to the Perfon liable in Warrand;
that he may defend, if he had any relev:tfé
Defence againft Evi&ion. Abfolute Warran-
dice is never extended to future Statutory
Laws, but incurred only by Evi&ion for a
Caufe anterior to it. Such Warrandice in Af-
fignations imports only, that the Debt is
truly due, and not that the Debtor is Sol-
vent. No Warrandice takes effe@, where Di-
ftrefs and Eviction happen thro’ default of the
‘Party warranted. Tn Charters granted by the
King, as fupreme Superior jure corons, (which
are gratuitous) Warrandice hath no FEfle&.
But in Charters of Lands, which are no Part
of the Crown-Revenue, or annexed Property,
‘His Majelty atitur jure privato.

6. The Precept of Seifin is 2 Command by
the Superior to his Baillie, to give Seifin to
the Vaflal, or to his Acturney. Which may
be given not only to the Obtainer of the Pre-
cept, but alfo to his Heir or Affigney, as
well after, as before the Death of the Gran-
ter of the Precept, or Party to whom it was
granted, or both (a). -

Charters granted by Subaltern Superiors,
may bear a Claufe of Regiftration, to be record-
<d only in the Books of Seflion ().

TIT.

" ¢4y A% 36, Sefll 4 Par. W. & M (b) Ibid,
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TIT. IL
Of Seifins.

1.’SEiﬁn is Detivery of Poffeflion of the
Subjeét contained in the Charter, by
the Superior, or his Baillie, to the Vaffal, ~r his
A &urney, upon the Ground of the Fee.  Which
is done by delivering the proper Symbols, as a
lictle Earch and Stone,for Land ; the Clap and
Happer,for a Mill ; a Sheaf of Corn,for Tythes;
a Net,for a Fithing; a Penny Money, for an
Annualrent, ¢re. in Prefence of a publick No-
tary and two Witnefles, upon which the
Vaflal takes Inftruments in the Nortaries
Hand, who extends a Writ, called Au Iufry-
ment of Seifin. But Seifin within Burgh
fhould be given by the Baillies and common
Clerk of the Burgh (a). »

2. When this fymbolical Pofleffion is given
by the Superior himfelf, or in his Prefence by
his Baillie, ’tis called Seifiz propriis manibus.

3. Inftruments of Seifin taken in the Coun~
try, muft be recorded in the general Regifter
at Edinburgh, or in the particular Regifter of
the Shire, Stuartry or Regality where the Lands
ly (), and Seifins, given within Burgh, in the
Town-Cletk’s Books (¢), within 6o Days after
the Date thereof ; otherwife, they are null, in

H 2 ‘ Pre-

(«) A& 27.Par. 1. 7. VI (b) A& 16 Par. "22¢ §. VI
(¢j A& 11, Par. 3. Ch 1L ‘ '
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Prejudice of fingular Succeflors acquiring Po-
fterior Rights, and effeGual only againft the
Granter and his Heirs.

4. The Superior, if a Subje&, is ftill infeft,
as well as the Vaflal, in the Land it f¢lf, with~
out mention of the Superiority, which is only
a confequence of his granting the Fee. But
the King wants not to be infeft. For His Ma-
jelty is infeft, jure Corons, in all Lands, and his
being King, is equivalent to Infeftment,

5. Seifin, being only the Affertion of a No-
tary, proves not, unlefs the Warrand thereof,
mediate, or immediate, be produced, as the
Difpofition or Precept whereupon it proceed-
ed. But none are obliged to produce Precepts
of Seifin after 40 Years Pofleffion (2). Seifin
by a Superior to his Vaffal, or by a Husband
to his Wife, for a fuitable Provifion, is fuftained,
without any Warrand under the Granter’s
Hand, in a Competition with his Repre-
fentatives. A Scifin is a fufficient Title a-
gainft Tenants at the Inftance of their Ma-
{ter known to pofiefs.

The Fee being thus ftated by the Superior
in the Perfon of his Vaflal, by Charter and
Seifin; It falls next to be confidered, what the
Vaflal gets thereby, and what remains with,
and belongs to the Superior, called, The Superi-
ovity, and Cafualities thereof.

CHAP
(«) A& 214. Par, 14 7. VI
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Of the Right eftablifbed in the Va[fal’s Per-
Jon by Charter and Seifin.

EGULARLY the WVaffal hath
« Right to nothing, except what

h. is, at leaflt virtually, included in
the difpofitive Claufe of the Charter. For
underftanding whereof it is to be obferved.

1. That fomethings cannot at all be alienat-
ed by the King, as the annexed Property, and
thofe publick Rights, called Regalia Majora,
viz. The Power of making War and Peace,
creating Magiftrates, naturalizing Strangers,
legitimating Baftards, and remitting Crimes.

2. Other Things the Sovereign can dif-
pone only by exprefs Grant; and when fo dif=
poned to a Subject, can only be pafled over in
that Manner by him to another.  Such are, 1,
Some Regalia, as Mines of Gold and Silver, or
fine Lead (a), Treafures, the Privilege of kil-
ling Swans,and Rightto Efcheats. ~ 2. Union
and Ere&ion.

Union is a Claufe in the King’s Charter,
uniting exprefly in one Tenement Lands lying
difcontigue, or contiguous Tenements of feve-
ral Kinds, or held of different Superiors, that
one Seifin may ferve for them all. If a Place

H 3 for

{s) At 12, Par. 1. I L -
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for taking Seifin be appointed, that muft be

obferved ; and if no Place be mentioned, Sei-
fin may be given upon any Part of the united
Lands. | ‘ ‘ ’ ' :

" Erection is the King’s ereGting Lands and
other Things, into the Dignity of a Barony,
which implies Union, tho’ not exprefs’d. '

No Subje& can make {uch Union or Ereéti-
on, but only the Sovereign, either in an origi-
nal Charter, or by Confirmatien of a Vaflal’s
Charter of the Lands and Tenements; which
doth not alter the Jurifdiction of the Shire, ¢oc.
. where the Lands united or erctted ly.  Union

or Erection is not diffolv’d by the Vaflals alie-
nating part of the Lands to be held of the

Superior, but the Part difponed only is dif-
folv’d. The Privilege of a Barony is not com-

municable by any Subaltern bafe Rights and

Infertments ; tho’ the Union implied therein
may be fo communicated. |

3. Some particulars are, tho’ not exprefs’d,
virtually carried in a Charter.  The Claufe
with Parts and Pertinents in the Charter of a
Barony, comprehends civil Jurifdi¢tion and
Blood-wits, or lefler Crimes, Fortalices, fuch
as the King’s Caftles in the keeping of Con-
ftables, Forrelts, Salmond-fithing, Mills, and

the Privilege of fetting up Hoftelries. Such a

Claufe in ordinary Charters, comprehends e-
very Part of the Lands difponed a2 Cwlo ad
Centrum, particularly Wood and Coal, with all

‘Things accuftomed to follow the Lands, ex-

' cept
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cept what is referv’d by Law or Pa&ion: As
Mannor Places for Habitation or Conveniency,
Barns, Stables, and Lands ; or other Things
poflefled, as Pertinents for the fpace of 40 Years,
tho’ not contiguous.  One, having a bounding
Charter, cannot prefcribe a Right to an
thing without the Boundary, as Part and Per-
tinent of Lands contained therein : But Pre-
{cription may adje& what is within the Boun-
ding, to another Tenement, gs Part and Per-
tinent thereof.

4. The Vafia] hath not only Right to what
the difpofitive Claufe entitles him to dire&ly,
but alfo to feveral Powers inherent by confe-
quence in the Right of Property, as to difpofe
ot the Subje&t difponed, redeemably or irre-
deemably, to burden it with Services, fet
Tacks thereof, put in and remove Tenents,
. according to Law.

CHAP I

Concerning Superiority, and the Cafualities
thereof.

Superior may purfue Redu&ion and
Improbation againft his Vaflals, or o-
. b thers claiming under them, who will
be forced to produce their Rights otherwife
they will be reduced and improven. He needs
not inftruét his Right to the Superiority in a

Procefs at his inftance, againft Vaflals who
4 derive
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derive their Infeftment from him : But the
Vaflals muf} either acknowledge it, or difclaim
him upon their Peril. He hath for the Daty
and Service contain’d in their Reddends’s, not
only perfonal Adion againft the Vaflals, but
alfo real Action of Poinding the Ground a-
gainft fingular Succeffors. But he cannot claim
annual Services, or any Confideration for them,
unlefs thefe be requxrcd yearly in due T'ime. A
Superior is not oblig’d to receive Vaflals up-
on Refignation, or by Confirmation: But he
is bound either to receive Apprifers or Ad-
jugers,as his Vaffals, upon Offer of 2 Charter
with a Year’s Rent, or topay the Debr, and
take the Land to hlmfelf (a). No Superior
can interpofe another betwixt him and his

aflal, to make that other his immediate
Vaflal:

Some Cafualities of Superiority are common
to all Manner of Holdings; others are com-
mon to moft of Holdings; and a third Sort
are appropnatcd to pargicular Fees.

TI1 T. L
Cafualities of .S’uperzorzty common to all Holdings:

the Fee it felf back to the Supcrxor

and are called Recognition in general, viz. Dil=
clamatien and Purpreﬂurc. '

| Dif-

I, THefe are fuch as carry the Right of

£o) Adh 37. Pare 5, 3 0L
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2. Difclamation, isa Vaflal’s wilful and open
denying his Superior to be his Superior. This
is done either verbally in Judgement, or really
out of Judgment, by taking a Charter from
another Superior. But any probable Ground
of Ignorance will prevent this Forfeiture’s
taking Effect. A Superior difclaim’d in a Suit
at his Inftance, againft a Perfon as his Vaflal
for many Cafualities of Superiority, hath it ia
his Opticn, cither to admit his Difclamation,
and rake his Advantage thereby, or to inftru&
his Title and proceed in the A&ion; but he
cannot do both. -

3. Purprefture or Purprufion, is the Vaffal’s
ufurping or encroaching upon the Superiot’s
known uncontroverted Property.

4. Upon either of which two Gronnds of
Difclamation or Purprufion, the Superior may
challenge the Property of the Fee as his own,in
a Dcclarator of general Recognition. '

TIT. I
Cafualities common to moft of Holdings:

THe(e are fuch as entitle the Superior to
the Profits of the Fee for a Time, wviz.
Non-Entry, Relief, and Liferent Eflcheat,
which I fay are common to moft of Holdings,
becanfe they don’t take place in Burgage or
Mortification ; in Refpeét, the Vaflal there, be-
ing a Socigty or Corporation, never dics, ;m{d
Q
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fo can npeither be liable to Non-Entry, nor
Literent-Efcheat.’

SECT. I
Non-Entry.

Onentry is 2 Cafualjty, by which 3
Superior has Right to the Maxls
and Duties of the Vaflal’s Lands, when the
Fee is void through his deceafe, and his Heirs
negleét to Enter thereto, when he might, and
fhould do it ; or void by Redu&ion of the en-
ter’d Vaffal’s Right.

2. The Superlor, or his Donatary cannot
enter to Pofleflion of the void Fee, till he ob-
tain a general Declarator of Nonentry. Buta
Superior in Poffeffion by Ward of his Vaffal,
may continue his Pofleflion, without Declara-
tor, for three Terms {ubfequent to it, upon the
Account of Nonentry, if the Vaffal don’t en-
ter {fooner. Before Citation in the general De-
clarator, the Superior getsonly the retoured
Duty (a) in Lands holden Ward or Blench, and
the Feu-Duty in a Feu Holding; and the Blench,
or other Duty in an Infeftment of Annual-
rent (4). After Citation, the full Rent of the
Lands, or whole Annualrent, in an Infeftment
of Annua]rcnt is dueto the SUPCI‘IOI‘ whether
the Holding be Ward Blench, or Feu. But this
Claim to the full Rents bemg unfavourable,

any

(<) Vid, Part II, B. II, Ch. 5. (b) Act 42, Seff 2.Par.
w. & M. '
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any probable Ground for excufing the Vaflal
from Contumacy, in not entring to the Fee, is
{ultained to reftrict the Nonentry to the retour-
ed Duties after Citation. Nonentry fubfequent
to Ward, carries only the retoured Duties, tifl
Declarator, if the Superior, or his Donatary,
was not in Pofleflion by the Ward; and the full
Mails for three Terms fubfequent to the Ward,
it he was in Pofleffion, and the Heir continue
fo long unentred. During thefe three Terms,
which comprehend the Year of Relief, Nonen-

try is of the Nature of the Ward: And afrer
expiring thereof, the Superior hath Right only
to the retoured Dury, till Declarator.

3. Nonentry is excluded. 1. If the Fee be
full, by a conjun¢t Fee, relervd Liferent, or
other real Rights. 2. *Tisexcluded by the Su-
perior’s Confirmation of an Infeftment to the
Vaflal, by his Predeceflor, to be holden of the
Superior. 3. Courtefy and Terce are {ufficient
Objections againft it. 4. Three fubfequent
Seifins, granted voluntarily to three Heirs fuc-
ceflively, import an exoneration from any ante-
rior Claim of Nonentry. 5. The Superiot’s
contumacious Refufal to infeft the Vaflal’s Heir
upon Precepts out of the Chancery, is a good
Exception againft Nonentry.

But Nonentry is not barr’d by Tacks fet by
the Vaflal, nor by a Charter ot Precept granted
by the Superior, till Infeftment follow thereon.

SECT.
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SECT. IL
Relief.

" RELIEF is that Acknowledgement the
Heir pays to the Superior, for entring him as
lawful Succeflor to the laft Vaflal. Which, in
Blench, or Freeholdings, is only the Double of
the Blench, or Feu-duty; in Ward Fees, the
full Rent of the Lands, when the Superior is in
Pofleffion at the Vaffal’s Entry, and only the
retoured Duty, if he be not then in Pofleffion.
Reliet is not prefumed to be remitted by the
Superior’s entring his Vaflal. And when due
to the King, cannot be gifted (2): But is ftill
exacted in Exchequer, tho’ gifted. It is not
only debitum fundi, but alfo affeGs the Vafial
petfonally, who  takes out the Precept for in-
tefting himfelf, tho’ he never take Infeftment
thereupon.

SECT. IIL
Of Efcheat.
ESCHE AT, in general, fignifies any Con-

fifcation of one’s Property; but our Law re-
firiés it to Moveables and Liferents, whence
we have the Terms of fingle and Liferent Ef-
cheat: Of both which (tho® the latter only
falls within the defign of this Se&ion) 1 f}}:all

ere

(‘) A& 73‘ Pa&l'- 11, j’ VI:
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here treat, becaufe of their Contingency, and
arifing from the fame Foundation.

1. Single Efcheat is a Forfeiture of all move-
able Goods and Debts belonging, or owing to
a Perfon denounc’d and regiftred at Horn for
Debt, or Performance of a Deed or Promife
the Time of the Denunciation, or that he fhall
acquire within Year and Day thereafter, till he
be relaxed. Which fall to the King, unlefs
the Rebel, or Outlaw live, and be denounc’d
within a Regality, whereof the Lord is infeft
with the Privilege of fingle Efcheats falling by
Horning; in which Cafe, the Cafualty belongs
to the Lord of Regality, who hath Right to
the Rebels Goods and Gear that are moveable
quoad Fifeum (a), whereloever, ‘both within
and without the Regality. The Moveables
falling under fingle Efcheat, are Rents of Lands,
or heretable Bonds, Claufes of Relief in fuch
Bonds, Tacks not for Life, and Affignations to
Liferent Tacks. Fus Mariti, and any Liferent
velted in a Wife, falls under her Husband’s
fingle Efchear. A Superior’s fingle Efceat car-
ries his Vaflal’s Liferent Efcheat fallen to the
Superior, before he was Year and Day at the
Horn.  Liferent Efcheat, or any other gifted
Cafvalty, falls under the Donatarie’s fingle
Efchear.

2. Liferent Efcheat is a Forfeiture to the Su-
perior of all Liferent Rights belonging to a
Rebel, or Outlaw, who hath continued Year

and

(4) Vid, Sup. B. I, Ch. 2. Tit. 2. § 5
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and Day at the Horn unrelaxed or loofed, for 2
civil or criminal Caufe, he being reckoned civi-
liter movinus. Which takes Effeé& from the De-
nunciation. Some of which Liferent Rights
fall to the lawful Superior, whether the King,
or a Subje&t; others to the King, Fure Coronz.
Law gives to the Superior, not only the Mails
and Profits of all heretable Rights of Property;
or Liferent, vefted in the Rebel’s Perfon by In-
feftment, during all the Days of the Outlaw’s
natural Life (2); but alfo the Profits of Lands,
wherein he might have been infeft as apparent
Heir, if he enter at any T'ime thereafter; and
fome heretable Rights, which by their Nature
require no Infeftment, as Courtefy and Terce.
Albeit where a Superior becomes Outlaw after
his Vafial’s Liferent Efcheat had fallen to him,
the Vaflal’s Liferent would come under the Su-
perior’s fingle Efcheat : Yet the Superior’s
Liferent Efcheat carries the Liferent Efcheat
of his Vaflal, accruing to the Superior, af-
ter he had been Year and Day at the Horn.
The King has Right to, as bona vacantia, the
Liferent Efeheat of Minifters, comprehending
the Profits of their Manfes and Glebes, during
their Lifetime, or Incumbency; the Liferent
Efcheat of heretable Rights in the Perfons of
Purchafers, that requireto be completed by In-
feftment, as Bonds, Contra&s, Difpofitions, if
Infeftment hath not paft upon them ; Liferent
Tacks of Lands or Tithes (4), and long

Tacks

() AG32.Par, 4. 5. V. (b) A& 15, Par, 22. - VE
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Tacks for feveral nineteen Years, exceeding the
longeft Life of Man. But the Liferent Efcheat
of one of feveral Liferenters in a Tack, carries
only the Benefit of it for his own Lifetime,
without Prejudice to the other Liferenters (4).
And albeit in Burgage Lands, the Burgh only is
Vaffal to the King; yet the Liferent Efcheat of
private Heretors of the Lands falls to the King.

3. Both fingle and Liferent Efcheats ufe to
be gifted, and the Donatary raifes upon his
Gift a Summons of general Declarator, where-
in Decrect being obtained, he may purfue for
Recovery of the Efcheat Goods and Gear.
But any Gift taken fimulately to the Benefit of
the Rebel, isnull (4): Whichis prefumed from
his Wife, Bairns, or Friends remaining in Pof-
feflion to his Behoof (¢), or from the Gifts be-
ing granted to his Children iz Familia, or pro-
cured, and pafs’d the Seals upon his Expences,
Ina Competition betwixt Donataries, the laft
Gift, if firft Declared, is preferr’d.

I fhall next inquire, How far the Debts and
Deeds of the Rebel affe& and burden his fingle
and Liferent Efcheat.

4. Single Efcheat is affeGed, 1. By the Debt
in the Horning upon which the Efcheat fell,
and the Expence thereof (4), which all Intro-
metters with the Efcheat Goods are liable to
pay (e). 2. Creditors doing Diligence before

Declara-

(«) A& 15. Par.22.9. VI. (b) A& 4. Par. 12. 7. VI.
(c) Ibid, (d) A& 7. Par 4. Q M. Act 75. Par. 5. 7. VL.
(¢) Act143.Pare12. 3 VI i
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Declarator, for Debts prior to the Outlawrys
or Commiffion of the Crime inferring Efcheat,
are preferr’d to the Donatary. 3. An Affigna-
tion, or Deed granted after Rebellion, and in-
timated before Declarator, in Implement of an
Obligation to grant it before the Rebellion,
doth exclude the Donatary.. 4. An Affigney
conftitute afrer Denunciation, for a Debt an-
terior thereto, getting, before Declarator, Sa-
tisfa@ion of his Debt, by Payment, or renew-
ed Bonds innovating the Rebel’s Bond, is fe-
cure, and not oblig’d to reftore the fame to the
Donatary. 5. A Perfon getting Goods delive-
red to him by his Debtor at the Horn, before
gifting of the Efcheat; in Satisfaction of a juft
Debt, is preferr’d to the Donatary. Againft
whom alfo the Buyer of Goods fona fide from
a Rebel, for a Price given, is fecure, and the
Price accrueth to the Fisk. But, 6. No legal
Diligence, or voluntary Right for Payment of
any Debt contraded after Rebellion, or Affig-
nation granted after Rebellion, for a Debt pri-
or thereto, and intimated before Declarator,
will be preferr’d to the Donatary; if the Debt
due to the Rebel remain unfatisfied, or not
extinct. .

s. Liferent Efcheat, being effeGual from the
‘Denunciation, renders all fubfequent voluntary
Deeds of the Rebel, whether within, or aftet
Year and Day ineffe@ual againft the King, or
other Superior, claiming the Liferent, unlefs

Reclaxation be obtained 1n that Time; Thus;
: 1. In=
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1. Infeftment for a-Debt pofterior to the De-
nunciation, ot geaated in curfu Rebellionis, for
fatisfying anterior Debts, doth not exclude
Liferent Efcheat; unlefs the Rebel was fpecial-
ly obliged to grant fuch Infeftment before Re-
betlion. Nor doth a fpecial anterior Oblige-
ment {upport a pofterior Infeftment conform, to
make it exclnde the Granter’s Liferent Efcheat,
unlefs he be divefted by the Infeftment within
Year and Day of the Denunciation. Nor yet
doth Affignation to a Liferent Infeftment hinder
the Liferenter’s Efcheat to fall thereafter, unlefs
the Affignation be intimated, or the Affigny
in Poffeflion within that Time. 2. Creditors
by Apprifing, or Adjudication, are not prefer=
red to one claiming the Liferent Efcheat, unlefs -
the Apprifing or Adjudication be completed
within Year and Day of the Denunciation, by
Infeftment, ‘ot a Charge againft the Superior,
or a Signatare prefented to the Exchequet,
which in Lands held of the King, is equivalent
to a Charge. _But Apprifing, or Adjudication,
or other real Right led and completed in curfu
Rebellionis, in Manner aforefaid, for Debts prior
to the Rebellion, or Tacks fet before, and
completed by Pofleffion within the Year and
Day, bar the Liferent Efcheat. Yea, it doth
not exclude Tacks fet during the Rebelliony
without Piminution of the Rental.

3 - TUT



forbes institue insides.QXD 30/10/2012 12:09 Page 148@

148

130 Part IL Ia/litatgs of the Book IL

| TIT. IIIL
Cafualties appropriated to-particular Fees,

CA{'uaIties of {pecial Fees arife . either from
the Nature of the Fee, or from exprefs
Pacion. ‘

1, The peculiar Cafualties of Wardholding,
arifing from the Nature of the Fee, are, Ward,
fpecial Recognition, and Marriage.

[1.] Ward isa Right to the full Rents of the
Male Vaffal’s Lands, till he be 21 Years com-
plete ; and of a Female Vaffal, till her Age of
14 (a); upon finding Caution not to wafte, or
deftroy the Fee, or any Part or Pertinent there-
of. This Cafualty may be enjoy’d, either by
the Superior himfelf, or by his Donatary claim-
ing under him. In a Competition of Dona-
taries, he who firlt intimates, or ufes Diligence
pon his Gift, is preferred. Ward needs no
Declarator; but the Superior enters immedi-
ately to Pofleflion of the Fee.

Noprivate Deed of a Ward Vaffal, with-
out the Superior’s Confent or Appointment of
Law, can burden the Fee, while it is in the
Hand of the Superior by the Ward. The Vaf-
al’s Debts don’t affe& it in that Interval. Ren-
tals and Tacks fet by the Vaflal have only this
Effe&, That the Tenents cannot be remov’d
till the next W hitfunday after-the Ward falls,
they paying to the Superior the accuftomed Du-

‘ ty:
fa) A& < Par 3. Q. M, Adt 42.Par2, 5. VL
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ty: Afterwhich Term, they may be difpoffefs’d;
and their T'acks fleepyduring the Ward ; butre-
vive againft the Settér and his Heirs after it is
ended, to take Effeét for fo many Yeats as were
cut off by the Ward (a). But Ward is re-
ftrain’d by Terce of the Vaflal’s Reli&, or the
Courtefy of a Vaffal’'s Husband,

Lands fall in Ward by the Death 6f an Ap<
prifer or Adjudgerinfeft, and in Pofleffion, tho’
the Legal be current, and not by the Dedth of
the Debtor, againft whom fuch Diligence was'
us’d. Nor doth the Ward fall by the Death of
an Adjudger infeft, if not alfo in Poffeffion.

Law obligeth the Superior, o his Donatary,
to Aliment the Heir, according to his Eftate
and Quality, if he hath no éther Feu or
Blench Land to live 6n, ot not fo much of ei-
ther as may entertain him ; or; if he have no
accefs to them by reafon of Diligence' of Cre-
ditors (4). Forreceiving Aliment, he is not
beund to ftay in the Superior’s Houfe. *

[2.] Special Recognition, or Recoguition;
properly {o called, isa Cafualty, that occafions
a Ward-fee, whether fimple or taxed, to returm
to the Superior, by the Vaffal’s difponing it,
or the major Part thereof, redeemably or ir-
redeemably, without his Confent,

A fimple Difpofition without Infefcment, ot
Infefrment taken from the Superior upon Re<
fignation, or taken upon a2 Death-bed Difpo-~
fition; or Alienation to the Vaffal’s apparenr

‘ I Heix

(+) Adt 26; Par. 3¢ 7 IV (b) A& 2s. Thid,




forbes institue insides.QXD 30/10/2012 12:09 Page 150@

150

132 Part IL.  Inflitutes of the - Book L

Heir in the right Line, who is alioqui Succeffu-
rus, or Alienation of Tithes, which are not
Fundus, but onus fundo iubarens, or Infeft-
ment eflentially null, as wanting the proper
Symbols of Delivery, &e. doth not found Re-
cognition. 4
But it 1s incur’d by the Vaflal’s Alienation
to his Brother, tho’ his neareft apparent Heir
for the Time, or by Seifin, tho’ null for fome
accidental Defe&, as the not being regiftred,
or not confirm’d by the Superior, ¢rc. And
albeit the Vaffal do at firft alienate only
a patt of his Lands, within the Half, with-
ont Confent of the Superior; (which he
may do) yet, if he thereafter {fo alienate as
much more, as counting the Part formerly
difponed, doth -exceed the half of his Fee,
the whole falls under Recognition ; and the
firt Purchafer will alfo lofe his Right,
which, tho’ validly made at theTime, re-
turns to the Superior ex pof faédo, by a retro-
a&ive Efficct. o
Recognition is not incurred by granting bafe
Infeftments within half of the Value of the
Ward-Fee, tho’ the Vaffal by granting a
pofterior publick Infeftment, did not retain the -
major Part,  Nor is it incurred by the Deeds
of an Apprifer or Adjudger during the Courfe
of the Legal, but by Deeds of the Reverfer,
Nor yet is it incurr’d by feveral Infefrments,
that reckoned jointly, exceed the half, unlefs
thefe were all ftanding Deeds at one Time,
» that
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that is, none of them purged or extin& before
the reft were granted. : ,

Recognition is hindred by the Superior’s
Confent to the Alienation, ecither exprefs by a
Charter of Confirmation of the Alienation, or
a Precept of Clare Conftat granted to the Vaf-
fal whofe Lands had fallen in Recognition ;
or tacit, by requiring the new Vaflal to per-
form Services duc out of the Fee, or purfuing
him to pay any Cafualty of Sgperiority.

Recognition being incurred,” the Fee opens
to the Superior, with the Burden of anterior
Inhibitions (4), but it excludes all {ubfequent
legal Diligence ufed for onerous Caufes, againft
the Vaflal’s Eftate, tho’ before Declarator, and
Tacks fet without -the Superior’s Confent,
whether prior or pofterior.

Before the Superior take Pofleflion, the Re-
cognition muft be declared, either at the In-
ftance ot himfelf, or his Donatary, who in
lieu of a Gift, gets a Difpofition and Chayter,.
and thereby becomes Vaflal to the Superior, -
In a Competition of Donataries, he who is
firft infefc is preferred to the obtainer of the
firlt Declarator. ,

{3-)] Marriage is a Cafualty, due by the
Heir of 2 Ward-Vaffal unmarrjed at his Pre-
deceflors Death, to the Superior, who gets from
the Heir two Years Rent of his free Eftate,
whether he offer him a Match, or not ; and
fuppofe the Heir never marry, called, «7%e

I3 . « fingle

(a) A& 15. Seffl 2. Par. §. VIL
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fingle avail of the Marriage ; and three Years
Rent, if the Heir, notwithftanding of 2
fuitable Match oftered to hjm by the Superi-
or, do matry another, called The double Avail
of the Marriage. Both which® Avails are mo-
dified by the Lords of Seffion, according. to
the Vaflal’s Citcumftances, with Refpect not
only to his Ward-Lands, bur alfo to his other
Eftate, real or perfonal. The fingle Avail be-
comes not due for want of the Superior’s Con-
fent to the Vaffal’s Marriage ; nor is it exclud-
ed by his being prefent ar, or conlenting to
the Marriage, but arifeth from the Nature
of the Fce. Yet it féems the Superior can ask
no mote upon this Score, than the Vaffal gets
of Tocher, if he do marry. I
" In orderto make the double Avail due, a fit
Perfon of a found Mind, ‘good Fame, and fuit-
able Quality, having nothing in the Feature
or Parts of the Body that may give a juft A-
verfion, muft be offered as a Match to the
Vaffal: Tho’ a Proportion of Means be hot
required. And ‘notorial Infiruments muft be
taken upon the Offer, and the Vaffals refufal
for proving thereof.”

Where the Vaffal holds Ward-Lands of fe-
veral Superiors, heis liable but for one Avail
df the Marriage, which falls to the eldeft Su-
perior, that is, he from whom the Vaflal had
the firlt Fee. Bat if the King'be one of the Su-
Péribrs’, his Majeﬁy ets’ this indivifible Cafu-
alty, as prefum’dto be theeldeft, 'I;l
g - . The
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The Avail of Marriage is debitum fundi,
affe&ing fingular Succeflors:  But tho’ modi-
fied with Refpe& to the Vaffals whole free E-
ftate, affeéts really no Parcof it fave the Ward-
Fee. Nor doth it afte@ him perfonally. o

2. The peculiar Cafualty of Feu-holding,
arifing from the Nature of the Fee, is, That
it no Parr of the Vaffal’s Feu-duty be paid
for two whole Years, he lofes his Feu, as if 2
Claufe irritant were {pecially ingrofs’d in the
Feu Infeftment (2). But the Lords of Seffion
make this Difference betwixt Irritancies arifing
from the Statute only, and thofe exprefled in
the Infeftment; by allowing the former, and
not the latter, to be purged at the Bar.

3. Cafualties in {pecial Fees, arifing from
exprefs Pa&ion, vary, according as the Parties
agree. Thus the Cafualty of Marriage may
be due by exprefs Paction, or the Tenor of
the Inveftiture, in other than Ward-Fees, as
when Lands are holden Feu cum Maritagio.

Having cleared vp the refpective Rights
of Vaflals and §,periors, I fhall in the next
place confider th o Burdens wherewith rea] and
heritable Righg  may be affe&ed, which are 1=
ther private, o ., publick.

14 CHAP

: {4} A& 46« Pafg 150 3\3 VIo < c ’ ot
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Of préivate Bardejn‘:,; wherewith real and
beritable Big/qt; may be qfe{i‘ed. |

RIV A TE Burdens ate thofe impofed

either by Law, when fuch are declared

_ real, by A& of Parliament, as the

King’s Annuity out of Tithes (), or by the
Agreement of Parties, as Services, ¢e.

TIT. L
Concerning Services in General.

1. Service is a Burden upon one’s Pro-
- LA perty, wheteby the Proprietor, for ano-
thers Conveniency, is either forced to allow
fomething to be done upon his Land or Te-
nement, or hindred from doing that, which
may be profitable to himfelf. " |
2, Services are acquired either tacitly, or ex-

prefly,. ' o - - . : ..
- - Realor Predial Services are acquired tacit-
ly, by Prelcription, or 40 Years continined and
peaccable Pofleflion, without any Title in
Writ from the Owner of the Land or Tene-
ment fubje& to the Service. Which Pofleffion
is reckoned either from his conftrained and in-
voluntary Deeds; ' that is, f{uch as are torc’d
from him by Procefs at Law, ot other Ways ; or
H . . : g 3 : fL'Om
€2) Actrs, Par. 1, €h L : R
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from Deeds of the Mafter of the Land ot Te-
nement, to which the Service is due.

Services areacquired exprefly by Writ.

3. Real or Predial Scrvices acquired by Writ,
with either Pofleflion or Infeftment, is a com-
plete Title. For the Title -of fuch a Service
neither pertected by Pofleflion, nor Infeftmient,-.
isof no Bffeét againtt fingular Succeflors, but.
only againft cthe Granter and his Heirs. Qur
perfonal Services of Liferents, have no Force
without Infefrment againft fingular Succeffors:
But Tacks clothed w1th Pofleffion will defend
the Tack({man againft any Purchafer. Services
conftituted by Vaflals upon their Plopcrty, are
not effetual againft the Superior, who did not .
confent thereto: But Services acquired by Pre-
fcription, are of Force againt the Superiors.

4. A Rightof Service compxche'}ds the Ac-
ceflories, without which it cannot be us’'d: As
the Service of drawing Water out of a Well, im-
phes the Service of a Paflage to ger to the Well,

5. Services .come to ceale either exprefly, or

" tacitly.
A Service ceafes exprefly, by a Difcharge, or
Renunciation thereof.

Scrvices ceafe tacitly, 1. By Confufion, or
Confolidation, whenone Perfon becomes abfo-
lute Proprietor of both the Land or Tenement
that ferves, and that for which the Service was.
eftablithed, Fora Service is a Right upon the
Eftate of another Perfon; and the Right which
one has over hisown Eﬁate, that is mtxrclyhat

is
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his own Difpofal, is not calleda Service. 2. A
Service expires whenever the Land or Tene-
ment, which is {ubje& to it, happens to perith.
3. A Service is loft by tolerating fomething to
be donein the Land or Tenement fubje& to it,
that is inconfiftent with fuch a Service. 4.
Freedom from a Service, may be acquired by
Prefcription, or 40 Years Forbearance to ufe it.

6. A pofleffory A&ion is competent upon
Years peaceable, and uninterrupted Pofleffion of
a Service, for continuing the fame, till fuch Time
as a Declarator of exemption is obtain’d.
And where there hath been no Pofleffion, or not
fo long Pofleflion, there lies aétio confefforia, or
2 Declarator of Service.

The not claiming, or ufing a Service for the
Space of feven Years, is the Foundation of a
pofieflory Judgment to a Proprietor, or Liferen-
ter, for excluding fuch a Service, till it be de-
clared. And where feven Years immunity can-
not be pretended, Aétio negatoria, or a Decla-
rator of Freedom and Exemption may be rais'd,

TIT. IIL
Of the feveral Kinds of Services.

Here may be as many different Sorts of

Services, as there are Ways of abridging

any Perfon of the full and free Ufe of his Pro-

perty. But thefe are commonly divided inta
Real or Predial, and Perfonal Services. A ’
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A Real or Predial Setvice is a Burden af-
feQing one Man’s Land or Tenement, for the
ufe of thar of another’s, dlre&ly and in Confe-
quence, for the Mafter’s Behoof, as having Right
to {uch Land or Tcnement

A Petfonal Service is a Burden upon onel¢
Land, or Tenement, dire&ly, for the Ufe and
En)oyment of another Perfon

TI T. IIL
Real or Predial Services,

Eal Services are diftingnifh’d into Rural,
and Clcy Services.

SECT. L
Of Rural Services.

RUR AL Services, or thofe of Lands in
the Country, are of feveral Kinds.

‘The Right of aPaffage from one Place to
anorhcr, either for a Man on Foor, or on
‘}glpffﬁdek or for a Béaft loaded, or for a

agon

2. Aquedu@, a Right to convey Water from
one Ground to another, either in Pipes under
Ground or by a Rivulet above Ground.

3. Common Paﬁuragc, a Right to feed Cat-
tle on another’s Ground, either in common
with the Proprietor, or in common with others,
excluding him, Which is eftablifh’d either for
a definite, or indefinite Number of Soyms, ot
Yokes of Cattle ; and doth not hinder the Pro-

~ prietoy
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prictor to'tif and epen the Grotnd, for other
Eunds of ‘Property, unlefs he be reftrain’d by
Cuftom, or Confent, but only fo much as re-
mains Grafs, may be us’d for Pafture by the In-
habitants of the Land, to whieh the Service is
due. Albeit common Pafturage be eftablifhed
indefinitely, without exprefling the Number of
Cartle allowed to be graz’d on the Commeon, it
can reach no further, than ro a proportionable
Number, effeiring to the Rent of the Land to
which the Service is due, that is, fo many as
it can hold at Fodder in Winter. The over-
charging of a Common is prevented by Soum-
ing and Rouming ; thatis, by deterniining how
many Soums the Ground Subjeét to the Service
will conveniently pafture, and ftinting the In-
habitants of every Roum of the Land, which
hath Right to the Service, toa particular Num-
ser of thefe Soums, according to their Propor-
ton.,

4. Fuelling is a Right of cafting Fail and
Divot, i.e. of digging of Peats and Turves
on, and pulling Heather from another Man’s
Ground. ,

s. Thirlage is a Service, whereby the Pof~
feffors of Lands are bound to pay a Duty to a
certain Mill, for grinding their Grain. -

The Duty paid for grinding in any Mill, is
called Multure. Some come voluntarily to a
Mill, where they think they can be beft ferv’d, .
and pay the ordinary Duty, called Outfucken, or
Out-town Multure.  Others are thirled, 7. e.

' aftricted
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aftri¢ted, or tied to bring their Grain to fuch a
Mill, who meoftly pay a Duty higher than or-
dinary, called Iufucken, or In-town Multwre:
And fometimes a certain Duty is paid, whe-
ther they grind or not, called d};y Multure. As
Lands are difponed with their Pertinents;
fo Mills are difponed with Multures and
Sequels. : ‘ '
Sequels comprehend, 1. That fmall Quas-
tity of Grain due to the Mill Servants, ealled
Kuoavethip, Lock and Bannock. 2. Services of
maintaining and upholding the Mill-houfe,
Mill-Dams, or Water-gates, and of bringing
home Mill-ftones; which thofe that are thirled
are oblig’d to do. o -
Thitlage is acquired either tacitly, or ex-

prefly. ' -
"Tisacquired, 1. Tacitly, by Payment, for
the Space of 40 Years of dry Multures. 2. Pof-
{eflors of Lands within a Barony of the King’s
Property, are underftood to be aftricted to the
fole Mill of that Barony, after immemotial
Ule of paying In-town Multures, and doing
other Deeds of Thirlage, as repairing the Mill,
cafting the Mill-Dam, and cartying home
Mill-Stones. But neither fimple coming to.
another Mill, not of the King’s Property, or
coming to the King’s Mill by the Poffeflors of
Lands, without his Barony, and paying more
than Out-town Multure, doth infera Thirlage..
Thirlage is acquired exprelly by Writ, either
without infeftment, as by a Bond of Thirlagz
‘ and
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'a‘md Pofleffion ; or by a Difpofition and Infeft~
ment in 2 Mill, with the Mulcures of the Dif-
poner’s Lands.

‘The Quantity of aftrited Multyre, extent
of the Subje& thirled, and Effe& of Thirlage,
are regulated by Cuftom, when the Thirlage
is acquired by Cuftom ; and regulated by Writ,
when the Service is conftitute by Writ. 'The
Extent of Thirlage acquired by Writ varies,
according to the different Tenor of the Writ.
Difpofition of the Mill of a Barony cum Mul-
suris, ot cum aftri€lis Multuris, brings the whole
Barony under Thirlage, tho’formerly free.  But
by Difpofition of the Mill of a Barony, cum
Multuris folitis et confuetss, no Lands are under-
ftood to be thirled, that were not fo before.

Thirlage of Lands fimply affeCts omnia grana
crefcentia therein. But in a Thirlage of the
whole Growth of the Ground, Tithe; not tho-
ling Fire and Water within the Thirl, that is
not fteep’d nor kiln’d there; Farm paid to the
Matfter, if not Grinded at another Mill, Seed
and Horfe Corn are excepted. And Thirlage
of Invetta et llata, comprehends only what
tholes Fire and Water, upon the Ground fub-
je& to the Service.

Contravention of Thirlage by grinding at
another Mill, is purfued by Ac&ion for abftra~
&ed Multures.

SECT.
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SECT. 1L
Of City Services;

CITY Services, or Services of Houfes, and
other Buildings, arefuch as thefe. -

1. That the Wall of one Neighbour’s Houfe
fhall bear the Weight of anosher’s Building,
which Wall the Owner muft repair for {upport=
ing that Building: For the Ground and Roof
of a Building of {everal Stories belonging to dif-
ferent Perfons, being commion to all, the
Owner of the lower Story. ftands obliged to
uphold it asa Foundation to the Higher, and
the Proprietor of the latter, to keep it as a
Roof and Cover to the Former.

2. A Right to difcharge Rain from of one’s
Houfe upon his Neighbout’s, either in Drops*-.
from the Eves, or in Spouts running thro’ 2
jutting Gutter, or thro’ a Pipeclap’d on againft
the Wall. , x

3. A Service for Lights, whereby one may
open his Wall for receiving Light on the Side
where his Neighbour’s Tenement ftands, and .
hinder his Neighbour from making them ufelefs,
by building or ere&ing Shades againft them.

4. A Service againft Lights, which gives a
Right to hinder one to make Windows in his
own Wall, to overlook his Neighbour, and
thereby take away his Privacy.

s. A Right to fix the Rafters or Beams of
one’s Houfe in his Neighbour’s Wall,

TIT.
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TIT. . IV.
Coucerning perfonal Services.

Erfonal Services are Liferents, Infeftments
of Annualrent, Ground and Top Annuals,
Infeftments of Relief, Penfions and Tacks.
-~ In treating of Literents, the firlt of thefe Ser-
vices, Ipropound to explain. 1, Liferents in
general. 2. The feveral: Kinds of Liferents.

SECT. L
Of Liferents in general.

1. A Liferent is a Right to ufe and enjoy a
Thing, which is not our own for Life, with-
out deftroying, {poiling, or diminifhing it.

2. Liferenters muft therefore find Surety not
to deftroy the Buildiné\s, Orchards, Woods,
Stanks, Mecadows or Dovecotes, but to hold
them in the fame Cafe they receive them (a)q
A Liferenter is bound to aliment the Heir of
the Eftate liferented, if he hath not aliunde
to entertain himfelf. And where an Eftate is
affe@ed with feveral Liferents, all the Life-
renters are liable pro rata (4).

3. The Fiar of aSum liferented hath Power
to uplift it, upon fiiding Surety to pay the
Annualrent to the Liferenter.

: 4. Where

() A& 25, Parl. 3, 9. IV. A& 15, Par. 4. 7. V. A&
2p€. Par. 14. 7. VI (b) Vida Part I, B, IL Chapc 4;3‘
Tiv, 1. Seét. 1V, o
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4. Where Liferenters of Land Rent, or M111
Rent, of Propercy, or Annua]rent, {urvive
Whitfuuday, or die in the Afrernoon of that:
Day, their Executors have Right to the Half:
of the Liferent Duties for that Year, whether:
payable in Money or Victual ; and where they
futvive Martinmafs, or die upon that Term
Day in the Afternoon, their” Executors have
Right to the Liferent Duties of that whole
Year whatever be the conventional Terms :
If Liferenters labour thc Lands themfelves, their
Executors have Right to the whole Rent of
the Year, wherein ‘hexr Death happens, what<-
ever Time of the Year they die, if the Ground
is labounred, and begun tobe fown,

SECT:. IL
Of the feveral Kinds of Liferents.

LIFERENT Sare cither legal, or convery-
uonal, that is, acquired by Law, or Pa&ion.
L1ferems by Law are thofe, which Law
cneates to the Surviver of marrled Perfons, out
of the Eftate of the deceafed, wiz. Terce and.
Lourtefy
L] Terce is 4 Reli&®’s Rlcht to the foc-
rent of a Third of Lands, Tltlres, Wadfets and:
Annualrents, in Fee, whereof her Husband died
infeft. But the R-cli& of .a Perfon, whofe
Eftate ftands already affe@led with a Ter,cc to
his Predeceffor’s Widow, can claim only for
her Terce, while the former Tercer lives, &

K : _ Thxxﬁ
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‘Third of two Thirds of the Eftate, called, upon
that Account, the lefler Terce. Terce extends
not to Lands within Burgh, or holden Burgage,
nor to Feu-duties, or other Cafualties of Su-
periority, or to Reverfions, or T'acks, or Pa-
tronage. | |

A Terce is eftablifhed by the Service of an
Inqueft of Fifteen {worn Men, called by the
%udge Ordinary, where the Lands ly, upon a

riet or Precept oy of the Chancery direGed
to him. Who are totry, 1. If the Bearer
was lawful Wife to the deceafed Perfon. In
which Inquiry, they proceed according to In-
ftruction, that fhe was held and reputed, or
pafled for a lawful Wife, without any Quarrel
about her Marriage in her Husband’s Life-
time (). 2, If the Husband died infeft in fuch
Lands, ¢, as Fiar.

A 'Terce being affigned to the Widow, fhe
may either pofle(s the Lands pro Iudivifo, with
the Proprietor, and uplift her Terce out of
the whole Rent; or fhe may crave her Terce
to be kenr’d, that is, divided from the reft be-
longing to him.

"The Service entitles her to purfue Mails and
Duties: But fhe cannot remove Tenants, till
fhe be kenn’d.  She hath a Right to her Terce
from the next Term after her Husband’s Death,
upon which Account, the Time of his Death
is {pecified in the Service.

Any
7t fa) A& 77 Par. 6. 7. IV,
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Any Provifion granted .by a Man to his
Wife; excludes her from a Terce not exprefly
teferved (a). Law doth alfo cut off a Wife
from a Terce, for committing Adultery, or wil-
ful Defertion of her Husband. . But Terce is.
not excluded by the Ward or Non-Entry of
the Husband’s Heir. - | L

[2.] The Courtefy of Siofland is a legal
Right, which the Husband of an Heirefs has
to Liferent Lands and Heritages; fhe died
infeft in ; if there was a Child of the Mar-
riage heard cry or weep, which is effe®ual;
tho the Child fhould die immediatély there~
after before the Mother. The Courtefy en-
titles the Husband, whethet he be a firfk or
fecond; to Liferent all his Wife’s Heritage,
(Burgage Lands excepted) ipfo juré Maritiy
without Service or Infeftment, fo as he may
poflefs and remove Tenants. But the Courte-
fy.takes place only in Heritage, to which' the
Wife did fuceceed as Heir (whether of Line;
Tailzie; or Provifion) before, or during the
Marriage, and not in that which fhe acquired
by fingular Titles. Nor can afecond Husband
have this Courtefy, where his Wifé hath' an
Heir of the firt Marriage furviving. Courtefy,
as Terce, is affe&ted with all Burdens that are-
real by Infefrment or Tack. But not by the
Ward Non-Entry and Liferent Efcheat of the
Wife’s Heir. It is excluded by the Husband’s
Adultery, or wilful Defertion of his Wife.

Ka 2. Cons

{a) A& 10, Par, 3. Ch n
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2. Conventional Liferents, or Liferents by
Paction, are acquired, either by Refervation,
when an Heritor difpones to one, referving his
own Liferent ; or by afeparate Right, when
he difpones to a Perfon during all-the Days
of his Life; -or by Way of Conjun&-Fee,
when Lands are difponed, or Sums of Money
provided to a Man and his Wife in conjun&
Fecand Liferent, which imports only a Literent
to the Wife. - - | o

A Liferent of Lands by Refervation to. one
before infeft in the Property, needsno Infeft-
mefit to complete, and make it effeGtual againft
fingular Succefiors: - But Liferents by conjun&
Fee, or by feparate T'itle, are of no Force againft
fingular Succeflors, without Infeftment. Infeft-
ments of Liferent may be conveyed by Affig~
nation, voluntary or legal, without Infeft-
ment. :

Liferenters by Refervation and by conjuné&
Fee have Right to the Cafualties ot Superi-
ority ; which a {imple Liferenter by a feparate
Right has no Intereft in.

- SECT. III
Of Infeftments of Annnalient, Ground aud Top
" “Aunnals. o
1. ANNUALRENT is areal Right
to a Sum of Money, or Quantity of Victual
iffuing yearly -out of Lands or Tenements, at
ene or different Terms. Whence it got the
Name
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Name of Annpalrent ; and he or the to whom
fuch a Right belongc Is rtermed a,n An-
nualrenter, .

2. Aonualrents, tho’ eﬂe&ual Burdens upon
the Properties of others,  and therefore ranked
hete in the Clafs of *erwas, are acquired by
Charters or Difpofitions, and Seifins. The
Symbol of an Annudlrcnt it payable in Mo-
ney, is a Peny, and 1Fpavab‘c in Viétual, isa
parcel of Viétual. Annualrents ufe/not. to be
held Feu or Burgage, but either Ward, or. Blench,
or by Mortification; and moft frequently
Blench for the Rez’derdo ot .a Peny, by publick
or bafe Infefrments.  Some Annualrents are
conftiruted by Infeftment diftin& from that of
the Property :  Qthers by Refervation in In-
feftments of Property, where the Proprietor’s
Seifin ferveth both. Some Annualrenters a-
gain are Creditors by Infetftment, in a princi-
pal Sum producing a yearly Annualrent: O-
thers are Creditors only in an Annualrent,
without any principal Sum. Annualrents are
alfo cither in Fee and Heritage, or in Liferent.

3. Annualrenters have a tiiple Security for
their Payment, 1. One perfonal againft the
Debror. 2. Another real againft the Ground,’
whereof any Part may be poinded for this
debitum Fundi, atfeéting unamguamque glebam.
Where one hath an Infeftmenc of Annualrent
out of two Tenements promifcuouily, the An-
nualrentet may take his whole Paymcm out of
any one of them, tho’ thefe chance to belong




forbes institue insides.QXD 30/10/2012 12:09 Page 168@

168

150 Part 1L Ihﬁitates of the  Book II

to different Heritors at the Time :  In which
Cafe, the Heritor of the diftrefled Tencment
mutft be affigned to the Decreet, for rccovmng
his Relief off the other Tenement pro vatd. 3.
‘An' Annualrenter may purfue Intrometters
with the Rents of the Lands perfonaily, for
Payment of bygone Annualrents, according tQ
the Extent of their Intromiffions.

4 Infefements for Principal Sums and Annual-

ents thercof are extinguifhed. 1. By the
;)ced of the Debtor, fuchas, 1. A PDeclara-
tor of Redemption upon an Order ufed by
lum, ‘as in Apprifings. 2, The Annualrenter’s
acquiring from the Debtor 2 Wadfer, or other
more noble R:ght of the Lands, unlefs that
Right were evicted. 3a Such Infeftments are
annulled by the Deed” of the Creditor, as 1.
Not only by his Refi ignation, in the Hands of
the Granter, as Superior ; but alfo by a Re-
mmcxanon recorded in the Regxﬁex of Rever-
fions.” 2. By Intromiffion with as much as
might pay the principal Sum and preceeding
Annnalrents. ~ Which Intromiffion may be
proved by Witmefles, whether the Rent be
Vicual or Money ; and is applied in the firft
place to extinguifh paft Annualrents, and then
tocut off the principal Sum.
" 5. Infefrments of Annualrent not relative to

a Stock,” can ceafe only by the Deeds of the
Crcduor in Manner aforefaid.

6. Ground
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6. Ground Anmuals, Eeu Annuals, and Top
Annvals, are mentioned in our Law (a):
The trne Meaning whereof is controverted by
Lawyers. 'The molft probable Notion of thefe
feems to bethis : Thata Ground Annual is
a yearly Duty payable out of the Ground and
Property ot Land, built or unbuilt, to the
Difponer thereof, or to fome other Perfon. A
Feu Annual is a Duty paid out of fome
Land or Tenement by one as Vaffal to a Su-
perior. Top Annual is a certain Duty dif-
poned by an Heritor out of his own Houfe,
to {ome other Perfon. :

SECT. IV.
Of Penfions.

A Penfion is a yearly Rent payable to one
for a Time. Some Penfions have relation to
a particular Subje& or Fund of Payment; o-
, thers arc conftitute indefinitely, without any
- {uch Refpect. Some again are Ecclefiaftical,
and fome Secular.  An Ecclefiaftical Penfion
is that, which is granted by a Church-man,
payable out of his Benefice, whereofthe Right
being completed by Poffeflion, or a Decreet
conform in the Granter’s Life, is effeQual a-
gainft Succeffors in Office, without any De-
creet of T'ransferrence.  Secular Penfions are
granted cither by the Sovereiga’s Gift under
the Privy Seal, and payable out of the Trea-
K 4 fary

(<) A& 10, Par 4. QM.
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fury, which are not arreftable: Or they are
conftituted by Subjects, either in their perfonal
Bonds, or in heritable Bonds, payable outof the
Rents of their Lands, Tithes, Coal-pits, &e.
swhich without Infeftment are but of the Na-
ture of Aflignations, producing perfonal Aéion
againft the Granter ‘and his Heirs, and in-
effectual againft fingular Succeflors.  And a
Dccreet conform, obtain’d againft the Gran-
‘ter’s Tenants and (,hambf*rlams, is effettual
againft his fubfequent Tenantsand Chamber-
lains; but not againft the Tenantsand Cham-
berlains of his Heir, without a ngw Decreet
of Transferrence.

SECT. V.
0/ Infeftments of Relief, or for Security of Sums:

" INFEFTMENTS for Relief, or for
Security of Sums, are real Burdens, whereby
Apprifings or Adjudications led for the Mo-
ney fo fecured, will be preterred according to
the Dates of the Infeftments, but are no
Title of Pofleffion. Ard any Difpofition or
other Right, for Relief or Security of Debrs to
be contracted, 1is of no Force, as to Debts
contracted after the Secifin taken on the faid
Difpofition or Right, but only as tra Debts
gontraé’ccd before. (a). '

SECT.

(<) Act 5. Seffl 6. Par, K W .
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S ECT. VL
Of Tacks.

1. A Tacl\ is a Contra&, whereby the Ufe
of any Thing is fet or let for Hire, or arefery’d
Rent, calld the Tack-Duty, from and to a
determin’d Time. ’T'is alfo term’d an 4ffeda-
tion. The Granter'of the Tack is called the
Settery and the Rcmn'er is"call’d the Tenant, or

- Tackfman. - A iack is eirher tacit, or exprefs

2. A rtacit Tack is interr’d from a I‘acm-
man’s poﬂcﬂ’ng peaceably after his Tuck isex=
pired. ~ For {o long as he doth fo poflefs, both
the Serter -and he are prc{um ’d to continue the
Tack of Confent upon the former Terms;
which iscalied racit Refocation, or Renewal of the
Tack. Tacit Relocation upon a Tack fer by
a Beneficiary, is fuftain’d tor more Years than
the benefic’d Perfon could fet. - And a Liferen-
ter’s T'enant is liable only for his former Tack-
Daty, tor Years he quietly pofle(s’d atter the
Liferentet’s Death: Albeit he the Literenter
could not fet for thefe Years. Tacit Relocati-
onin Lands, is taken off by a Warning to
remove ; and tacit Relocation ceafes in Tlthes,
it Parfonage, by Inhibition; and if Vicarage,
by Citation, or Inhibition. '

3. Exprefs Tacks are either verbal, or writ-
ten.

[1.] Averbal Tack is good only for a Year,

and 1f granted for more Years, the Setter, or
Tack(-
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Tackfman may refile, and render the Set inef-
te&ual; as to thefe more. But in Cafe of ei-
ther Parties departing from fuch a Tack, ex~
cept as to one Year, the Penalty agreed to be
paid by the Failer to the Obferver may be
claim’d. ‘ ,

"~ [2.] Written Tacks are either thofe properly
{o called, or Rentals.

Ordinary written Tacks are granted either
for Life, orfor a certain Number of Years, by
the Heretor, or Perfon having Right to the
Subjeét fer, which are called principal Tacks, in
Contradiftinétion to Tacks fet by Tack{men,
called Sub-tacks. Tacks fet by Wadletters to
the Reverfers, are term’d Back-tacks.

4. All T'acks muft exprefs the Terms of En-
try, or when they fhould begin, and of Ifh, i.e.
when they fhould end, and the Tack-Duty,
otherwife they are null.  Tacks fet to a deter-
min’d Time; and that being elaps’d, during
the not Payment of a Sum, ornot Performance
ot a Deed, are effeGual only during the definite
Time exprefs’'d. Where a Tack exprefleth no
Time of Entry, the Entry is underftood to be
at the-Date, or the next Term. Back-tacks
i Wadfets, without any other definite Ifh,
than during the not Redemption, are good.

5. Perfons may fet T'acks of what they have
Right to, and a Power of Adminiftration.
Turors, Curators, and Fa&ors, cannot fet
"Tacks for longer Time than their Office con-
tinuwes. But Church-Men, tho’ upon the Mat=

‘ ' ter
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ter naked Adminiftrators, were allowed to fec
Tacksof their Benefices, under certain Regu-~
lations; As Prelates, with Confent of their
Chapter, for 19 Years; and the inferior Ciergy,
with Confent of the Parron, for their Lifetime,
and five Years thereafter (), or without fuch
Confent, tor threec Years (4).

6. The Setter of a Tack has A&ion, not
only againft the Tenant, but alfo aoainf’c the
Sub-tenant, for Payment of his Rent. And
tho’ the Sub-tenants Tack-Duty be lefs than
the punmpal Tenaunts, the Heretor may purfue
him as Pofleflor for the Whole ; Jeaving him ro
recur for Warrandice againft the principal
Tack(man.

A Setrer of Lands in the Country hath a ta-
cit Hypotheck, or legal Pledge for the imme-
diate lalt Years Rent, on the Fruits and Growth
of the Ground ; and thefe not fatisfying, on
the Goods upon thé Ground, the Time when
rhat Years Rent fell du-, and will be prefert’d
for the fame Aitione H;potbecama, either to a

erfonal Creditor of the Tenant, who hath af-
‘feted them by Diligence, or toaSLrano er, who
bou0ht thcm

Heretors of rented Houfes have alfo a tacic:
Hypotheck for a Year’s Rent upon inveita et
illata, all the Tenant’s Moveables in thele
Houfes, or other Mens Goods found there af-
ter the Term of Payment.

7. A

(¢) Acta.Par. 22.junct, Adt 15, Par. 23 5. VL (b)) Act
200, Par. 14. 7. VI
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7. A Tackis a {uflicient T'itle for Mails and
Duties; and if fet by the Proprictor, aftords a
pofleflory Judgment; and tho’ fet by a Liferen-
ter, defends the Tackfman from being turn’d
out of Pofleffion by the Fiar, till he be orderly
warn’d, or from paying more than the Liferen-
ter’s Tack-Duty. " A Tack, cloth’d with Pof-
feffion, isrealand efletual againft fingular Suc-
ceflors, fo as the Tack{man cannot be remov’d
before the Ifh of his Tack, whether of Lands
(), Tithes, or Houlfes, or any other Thing
atfording Rent or Profit. A Tack for Years
extends further than is exprefs’d.  So that fuch
a Tenant cannot affign his Tack, nor grant a
Sub-tack, vnlefs his Tack bear a Power fo to
do. Burt a Liferent Tack may be affign’d, tho’
it mention not Aflignys. .

3. In Order to force a Tenant to remorve,
when his T'ack s expired, or when he hath no
longer T'itle to poflefs, he,if Tenant of Land
in the Country, muft be warn’d fo to do, whe-
ther within, or out of Scotland, upon 40 Days
before HVb#tfunday, that is, the 15th Day of
May (b), within the Year, tho’ the Title of his
Pofifeflion ceafe at another Term. Which
Warning muft be intimated to him, and on the
Ground of the Lands, and at the Parith Church
Door, immediately after the Forenoon’s Ser-
mon, while the Congregation is diffelving, or -
when it ufeth to be diffolved, in Cafe there be
no Preaching, and Copies thereof left in borP

thefe

(2) A& A17. Par. 6. 5. 1L (b) A& 30‘. Sefl. 2. Par, W. & M.
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thefe Places (a).. Tenants of Houfes within
Burgh are warn’d according to the Cuftom of
the Burgh, by a Town Officer, who, in Evi-
dence thereof, chalketh their Doors 40 Days
before the Term at which they fhould remove.
The Tenant being duly warn’d, may be pur-
fued, even before the Term, to remove at the
Term, upon a Citation of fix Days, if within
Scotland, and 60 Days, ff forth thereof, In
which Procefs he will not be allowed to pro-
pone any Defence, requiring a Term to prove
it, till he find Caution for the violent Profits,
in cafe he fueccumb ; thar is, the double of the
Rent of a Tenement within Burgh, and the |
greateft Profits the Purfuer could have made of
Lands in the Country. If the Warning was
orderly, and the Tenant had no colourable
Title to maintain his Pofleflion longer; the
Lotds decern him to remove, and to pay the
Purfuer violent Profics of the Land from the
Warning, till he give Obedience. But other-
- wife, where the Defender had a probable Ground

to keep Poffeffion, he is decerned to remove
only, without being liable to violent Profits.
9. I, after warning, any Perfon come in Po(=
feffion, by Confent of the Party warned, or
thro’ his Default, in not offering the void Pof-
feflion to the Warner, fuch an Invader is called
Succeffor in the Vice, and is liable to a fummary.
Procefs of Removing: And violent Profits, af-
ter

{9 Adt 39.Par, Q. M
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ter Decreet of Removing, are obtain’d againft
the Tenant Warn’d. .

10. Tenants of Lands in the Country are
tacitly oblig’d, to leave the Ground in the fame
Condition as at their Entry, and the Houfes
as good as they found them, without getting any
Allowance of Expences, in repairing and up-
holding the Houfes, unlefs it be fo exprefly
provided in the Tack. But the Expence of re-
pairing and upholding Houfes within Burgh, lies
upon the Proprietor, and not upon the Tenant.

r1. A Tack may be declared void. 1. For
the Tenants not oftering to pay the Tack-Du-~
ty for the Space of two Years; orfor not fin-
ding Caution, when cited to do it, for a Year’s
Tack-Duoty refting, and in Time coming. 2.
By the Tenans’s Renunciation, either exprels
in Writ, under Form of Inftrument ; or tacity
implied from taking a pofterior Tack of fewer
Years, or paying a greater Tack-Duty.

12. A Rental is a Kind of Tack or Set for
paying a Graflum, or fome Acknowledgement
at the Entry, and an eafie yearly Duty thereaf«
ter, fet down in the Malfter’s Rental Book.
Onre who enjoys a Rental, is call’d a Rentaller,
and hath the Privilege of a kindly Tenant, ei-
ther by the Mafter’s Indulgence, or, becaufe
his Predeceflors have been ancient Pofleflors, or
kindly Tenants.

No Set is accounted a Rental, except it be
in Writ, and the Writ bear the fameto be a
Rental.

The
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The I-fcrc.tor of the Ground only can fet
Rentals: But Tutors may renew them for the
accuftomed Graflums. I

A Rentaller cannot, wiithout exprefs Power

iven him, intraduce Sub-tenants, or aflign the

ental . And by fo doing, he lofcs his Rental,

if the whole, or moft of the Land therein be

Affigned ; and by a partial Affignation of le(s

_ than the Half, the Rental falls as to the Part
N\afligned. ’

A Rental isnot, as a Tack, null for not men-
tioning an Ith: For when fet to an indefinjre
Time, it lafts for the Receiver’s Lifetime. A
Rental conceiv’d in Favour of a Man and his
Heirs, extends only to the firlt Heir.,

Having explain’d the private Burdens upon
real Rights ; I proceed to touch briefly the pyb-
lick Burdens they are fubje&ed to.

CHAP V.

of publisk Burdens, to which real Rights are
liable.

P UBLICK Burdens are thofe Taxati-

ons impofed by the Parliament, or 2
Convention of Eftates, to an{wer the
publick Exigences for fupporting the Govern-
ment, and Security of the Natiori: Which
Subjecs are bound in Duty to contribute to,
by opening their Purfes, as Occafion requires.
Anciently, in Order toraife Taxations more
cqually off particular Lands, there was a gene-

ral
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ral Valuation made of all the temporal Lands
in Scotland, when the Scozs were at Peace with
Eugland, called the Extent or Retour. Long
thereafter, another higher Valuation was made,
while thele Nations were at War.  Whereupon
the former came to be term’d the old Retour; or
old Exient, or the Valuation tempore Pacis ; and
the latter, the new Retonr, or Exteunt, or the
Valuation vmnc, et tempove Belli. Taxations were,
at firft, rais’d conform to the tax’d Roll of they”
old Retour, or Extent; and thereafter, accor-
ding to that of the new Retour, or Extent;
and Church-men were tax’d conform to Bagi-
mont’s Roll. Butin the Year 1666, a new Va-
luation of the whole Land Rent of Scotland, as.
then poflefs’d, was made: According to which
all Subfidies are now raifed by Way of Cefs,
impofed by a voluntar Offer made by the Sub-
jets to the Sovereign, and declared in the par-
ticular A&s impofing them, to be debitas fundi,
upon all Lands not exempted from Payment.
They bear Annualrent after fix Months from
their falling due (@), Irredeemable Annual-
rents by Infeftment, not relative to a Stock, and
Liferent Infeftments of Annualrent are liable to
publick Burdens, proportionably with the Lands
affeéted therewith. _‘ '
Thus far of real and heretable Rights: Obli~
gations, and perfonal Rights come next under

our View. , ,
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