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How Eftates may be tran{mitted
and pafled over by Progrefs from
one to another, whether a fin-
gular or univerfal Succeflor.

BOOK I
Of the Tranfmiffion of Property to

Jingular Succeffors.

5y \%ﬂ Singular Succeffor, is he, who ac=
) E%  quires any Right or Thing, by a
@ particular Title, for fome Caufe. .
WS If for Value given, or for valuable-
Confideration, the Acquirer is termed a fingu-~
lar Succeflor, for an onerous Caufe ; and if for
Love, or on the Score of Affe&ion and Libera-
lity, he is ftiled a lucrative Succeffor. The
Perfon who conveys the Right or Thing in fa=
vour of another, carries the Name of Author.
Aa Pre




forbes institue insides.QXD 30/10/2012 12:09 Page 248@

248

2 Parc Nl Inflitutes of the, Book L.

Property is conveyed to fingular Succeflors,
either by voluntary Deeds of Alienation, or
by the legal Diligence of Creditors, or con-
fifcated. |

~ CHAP L
Of woluntary Deeds of Alienation.

OLUNTARY Deeds of Alienation
are Difpofition and Aflignation. In

both which,there isordinarily a Claufe
of Warrandice (@), Whatever Right eoncerning
a Thing conveyed falleth afterward to the
Author, it accrueth to his fingular Succeflor,
as if it had been exprefly conveyed to him :
And Conveyance of the Property, doth virtu-=
ally carry any lefler or inferior Right thereto,
if no more was in the Author’s Perfon.

TITLE L
Of Difpofitions.
ISPOSITIONS areeither irredee=-

mable and abfolute, or redeemable.
An abfolute Difpofition is either a fingle
Difpofition of real Rights of Lands, or others,
made by one to another, for a certain Price,
or fcr Love and Favour, which is properly
term’d @ Difpofition; or, a mutual Difpofiti~
on

“‘) Vid. Pm 2. Be 2. Chtpo Te Tits Xo
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on of Lands for Lands, which goes by the
Name of a Gntratt of Excambion. ,

SECT. L
Of Difpofitions properly fo called,

1. A Difpofition is a written Deed, by
which real Rights of Lands and the like,
completed by Infeftment, are conveyed from
one, called the Difponer, to another.

2. Such Rights are difponed, to be held ei-
ther of the Difponer’s Superior, by Refignation
or Confirmation, called a publick Right, ora
Right a me, or they are difponed to be held of
the Difponer,. called a bafe Holding, or a
Right de me (a).

3. Refignation is either made by the Vaffal
himfelf, called Refignation propriis manibus, or
by one having a Procuratory from him, by the
fymbolical Delivery of a Pen (called Stag and
Baftoun ) to the Superior, orone commiffioned
by him for that effect. If the King be Supe~
rior, Refignationis made to the Barons of Ex-
chequer. Refignation is made either iz favo-
rem, upon a Difpofition to the Vaflal himfelf,
and his Heirs therein mentioned, or to fome
Third Party and his Heirs, to whom the Su~
perior or his Commiffioner, in Token of Accep~
tance, redelivers the Pen; or ad perpstuam re-
manentiam, upon a Difpofition to the Superior

Aaa tq

(«) Vid. fupra Partz. B. 1. Chap- 2. Tit-4s
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to remain with him. Upon this the Party, in
whofe favour Refignation is made, takes In-
firuments ( called ar Jaffrument of Refignation )
in the Hands of a Notary. Inftruments in fa-
worem Wwant not to be recorded, but an Initru-
ment of Refignation ad remanentiam, muft be
recorded as Seifines, within 6o Days (&). Pro-
curatories of Refignations are {ufficient War=
rants, for making Refignation after, as before
the Death of the Granters, or Parties to whom
they are granted, or both ; provided that In-
firuments of Refignation, taken after the Death
of either Party, exprefs the Titles of thofe in
whofe favour Refignation is made, otherwife
they are null (4).
4. A Refignation ad remanentiam, acccepted
- by theSuperior, and duly regiftred, doth, with-=
out more ado, fully denude the Vaffal, and
confolidate the Property with the Superiority,
as it {tood the Time of the Refignation, afte-
&ed with all its real Burdens, tho’ conftituted
without the Superior’s Confent, But a fimple
Refignation iz favorem, doth not denude the
Refigner, without Infeftment following in the
Perfon of the Refignatary. Hence the firlt In-
fefrment upon a fecond Refignation, will be
preferred to the fecond Infeftment upon the
firlt Refignation: But fo foon as Infefrment
hath followed in the Perfon of the Refignatary,
the Refigner is fully denuded, and fo can.no(t
trani-

'(4) At 3. Parl ze Seff 1oChe 1L (5) A 350 Sefls 4. Parl:
W. and M.
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transter any Right. Aud eill Infeftment be ta-
ken, the Superior gets his Cafualities, not by
him in whofe favour Refignation is made,
but by the Refigner, who continues Vafal till
the other be inteft.

5. Upon an Inftrument of Refignation, made
in Exchequer, aSignature of Refignation drawn
and marked by a Writer to the Signet, isen-
ter'd in a Roll affixed to the Exchequer Wall,
by the Prefenter of Signatures ; which, after
it hath ftood there fome Days, he prefents
to the Barons, and they finding it agreeable to
the former Charters, do pafs Thena Com-~
pofition being paid by the Party, the Signature
is catheted, and recorded in the Books of Ex-
chequer ; and a Precept under the Signet ( for
the Warrant whereof theSignature isleft ) di-
rected to the Keeper of the privy Seal. The
Writer to the privy Seal, upon Sight of this
Precept, writes another Precept, directed tothe
Keeper of the great Seal, and records the{ame
in the Regilter of the privy Seal. QOn the Back
of which Precept he attelts it robe writtenand
recorded by him. To this laft Precept the
Keeper of the privy Seal appends the fame,
and keeps the Frecepr under the Signet for his
Warrant. Then the Dire&or of the Chance-
ry writes a Charter containing a Precept of
Seifine, and records the {ame in the Regifter of
the great Seal, and indorfes it with an At-
teftation of its being written and recorded by
him. To which Charter the great Seal is ap-

Bbs . pen-
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pended by the Keeper thereof; who retains
the Precept under the privy Seal as his War-
rant. But Signatures and Charters of the
Vaflals of Bifhops, and their Chapters, whofe
Valuation is but 10> Lib. or under,. pafs the
great Seal per [altum, gratis, without Payment
of any Compofition in Exchequer, or other
Dues (). And the Vaflals of Church Lands
in Orkrey and Zetland, not exceeding 20 Lib. of
Valuation, bruik by the Udal Law (),

6. When Infeftment is taken upon a Dif-
pofition a me; without Refignation, it is null,
till it be confirmed by the Superior’s Charter
of Confirmation, and the laft Right firlt con-
firmed, is preferred cateris paribus (c). In a
Competition of fuch as have Confirmations
from the Sovereign, he who gets his Charter
firft palt the Seals, is preferred. A Confirma-
tion obtained, makes the Infeftment confirm’d
effeCtual retro, from the Date of the Infeftment;
unlefs fome Impediment intervene, which hin=
ders the Right to take Effe@ by Confirmati=
on,

7. A Subje& Superior is not obliged, ex=
cept he pleafe, to accept of Refignation in fa-
worem, or grant Confirmation to a fingular
Succeflfor upon a voluntary Difpofition made
by his Vaflal. But in cafe of the Superior’s
Refufal to do fo, the fingular Succeffor may,
by getting from his Author a Bond for a Sum

equi~
() A&3:. Seffl 2. Parl, W. and"M. jun& A& rr. Sefl
% Pad- K. W. (b)D & A& 3% (G)A&GG'Q Parl, L) JWO VIo
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equivalent to the Price of the Lands, and ad-
judging the fame for Payment, force the Supe-
rior to enter him upon a Charge. The Barons
of Exchequer do not refufe Refignations made
by the King’s Vaflals, or Confirmations to
them.

8. When a Superior receives a fingular Suc=
ceffor, he mayclaima Year’s Rent of the Lands,
;s an Acknowledgment for changing his Vaf=

al.

9- Confirmation of Rights deme, or bafe
Rights by the Superior, doth not render them

ublick Rights, or make the Perfon whofe
Eight is confirm’d, immediate Vaffal to the
Superior confirming, but only hinders the.Su-
perior from claiming any Cafuality arifing to
him, through Deeds of the Vaflal, wanting his
Confent. Yet Confirmation of Seifine, taken
upon a Precept in a Difpofition, obliging to
infeft de me and a me by Confirmation, to nei-
ther of which the Precept or Intettment hath
fpecial Relation, makes i1t a publick Right.

SECT. I
Concerning Contralls of Excamlion.

A Contra& of Excambion is a mutual Deed,
by which two Parties exchange Lands for Lands,
they, on both Sides, difpone to one another.
if either of the Lands exchanged, before De-
livery of Pofleffion, appear to belong toa Third

Aag Par=
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‘Party, the Owner of the other, may refufe to
quite Pofleflion thereof, and if eviéted after De~
livery of Pofleffion in the other, the Contraé
becomes void, and he from whom the Lands
taken in Exchange is evicted, hath Regrefs or
Recourfe to what he gave in Exchange. In
“which Cafe he would be preferred even to fin~
gular Succeflors infeft in fuch Lands, upon
Rights from him who got it in Exchange, tho’
preceeding the EviGion, '

TIT. IL

Of redeemable Difpofitions.

" A Redeemable Difpofition is the Convey=
ance of a real Right for a Time, fo as

it may be redeemed or recovered, and the Dif-
poner may enter again into his Right, upon
certain Conditions, as the Repayment of Mo-
{(};y, for which the Conveyance was made,
JCo .

Under redeemable Difpofitions I compre-
hend Reverfions, or Powers of Redemption,
Difpofitions containing a referved Faculty to
alter, and Wadfets. -

SECT. I

of Reverfions, or Powers of Redemption,

. I. A Reverfion, or Power of Redemption
in general, is a Right to recover what is alie-
. pat~
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nated for Value received, or carried away by
the Diligence of Creditors, in Satisfaction of
Debt. He to whom this Power of Redempti-
on belongs, 1s called the Reverfer.

2. Reverfions are either of Moveables,
which are touched in another Place (a), or of
Lands.

3. Reverfions of Lands are either legal,
which arife from the Provifion of Law, or
conventional. ~

4. Legal Reverfions are thole competent,
by the Effe of Law, to Superiors of Lands
apprifed or adjudged from their Vaflals, or to
the Perfons from whom thefe are apprifed or
adjudged ; of which I have fpoke in the proper
Place.

5. A conventional Reverfion is a Pa&ion,
by which it is agreed, that a Seller may re-
deemor get back a Thing fold, hereftoring the
Price to the Buyer,either fimply orindefinitely,
without exprefling the Time, or within a fixed
Time. If this Power is granted indefinitely, it
lafts as long as the Time limited for Prefcrip-
tion, When it is reftrained to a certain Time,
it mull be exerced within that Time.

6. Conventional Reverfions with us are
friltiffimi juris, moft ftri&ly obferved in the
precife Terms therof. For, 1. They arenot
extended to Heirsor voluntary Affignies, un-
lefs conceived exprefly in their favour : But
for Commerce {ake, may be apprifed or ad-

judged,

(+) Vid, Part2, B, 3. Tit. 7. Se&- 1. N. 8, '
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judged, tho’ Heirs or Affignies were exprefly
excluded from the Benefit thereof ; and after
an Order of Redemption ufed by the Rever-
fer, he may affign the Reverfion. 2. Condi-
tions of Reverfion cannot be fulfilled in equi-
pollent Terms.

7. Such Reverfions are, 1. Either ingroffed
in the redeemable Right, or granted in a Pa-
per apart. 2. They are fimple or conditional.
3. They arc either folemn and perfe&ted, or
only inchoated, as Promifes and Bonds to grant
Reverfions. 4. Reverfions are either principal
or acceflory. A principal Reverfion is that,
whereby a Right is declared redeemable, upon
Payment of the principal Sum for which it was
granted, and the Annualrents thereof. An
acceflory Reverfion is that, by which the Re-
verfer ( who, after granting of the redeecm-
able Right, borrowed more Money from the
Receiver tlgxercof ) declares, that he fhall not
ufe an Order of Redemption, till the Money
laft borrowed as well as the firlt be paid. This
we call an Eik t0 Reverfion.

8. Reverfions of Land-rights, ftand good
againft fingular Succeffors (2). But fuch Re-
verfions not incorporated, Affignations, Dif-
charges, and Eiks to Reverfion, are to bere=
giftred as Seifines, within fixty Days of the
Date ; and Bonds for making Reverfions, with=
in the like Time, after Seifine taken by the
Makers thereof ; otherwife they are effeGtual

on®

(«) A& a8, Parl . Jam. 1L
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only againft the Granter and his Heirs, and
not againft fingular Succeflors; whether the
Right under Reverfion be of Country-land (4),
or of Tenements within Burgh (4).

SECT. IL

of lDz'ﬁvqﬁtiom comtaining a refefwéd Fuaculty "
alter. |

WHERE Difpofitions of Lands contain a
telerved Faculty to alter in favour of the Dif~
poner, without Mention of his Heirs, he may
exercife the Faculty, even after the Landsare
fallen in Nonentry, or Ward; by the Deathi of
him to whom they were difponed, and thereby
determine and put an End to fuch Cafualities :
The Faculty may alfo be adjudged by the
Plfponer’s Cyreditors; but it dies with himfelf,
if not exercifed before his Death. A referved
Faculty to alter at any Time during the Dif-
poner’s Life, without the Words, etiam in arti=
culo mortis, or upon Death-bed, in a Difpofiti-
on made by the Difponer to a Stranger, or any
who is not apparent Heir, may be exercifed by
the Difponer on Death-bed. “But fuch a re-
ferved Faculty, or even a Faculty to alter upon
Death-ped, in a Difpofition to the Difponer’s
apparent Heir, can be exercifed by the Difpo-

ner only in Zege poufiie. -
SECT.

n(ﬂ) A& 16, Parl. 22, Jam, VI (2) A& 11.%Parl 3. Ch.
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 SECT. IIL
Of .defétu

1. A Wadfet is a Difpofition, wheteby any
real Right of Lands or others pafling by In-
teftment, is tran{mitted from one to another,
in Security of a {pecial Sum, and redeemable
upon Payment of the Money in the Way and
Manner therein exprefled. Which Difpofiti-
on isperfected by Infeftment, to be held either
of the Difponer, or of the Difponer’s Superior.
The Perfon to whom a wadfet Right is gran-
ted, is called the Wadfetter.

2. Where a Wadfet is given to beheld of the
Difponer’s Superior, the Difponer fometimes
takes Letters of Regrefs from the Superior, o=
bliging him to receive back his Vaflal, when
he fhallredeem his Lands. Which the Superi-
or would not otherwife be obliged to do, ex-
cept he pleafe, if the Reverfion be not incor-
porated in the wadfet Right. Regrefles, Affig-
nations and Difcharges thereof muft be regi-
fired as Seifines, within fixty Days of the Date,
and Bonds for making Regrefles, within the
like Space, after Seifin taken by the Wadfet~
ter (a).

3. A Wadfet is either proper,or improper.

4. A proper Wadfer is, where the Wadfet~
ter takes his Hazard of the Rents of the Lands,

or

< (&) A& 16. Parl 22, Jam. VLiun&, A&. 1. Parl, 3. Che 1I,
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or others wadfet, in SatisfaQion of his Annual<
rent of the Sum for which the Wadfet was gi-
ven, and pays all publick Burdens. A proper
Wadfetter is not accountable for his Intromif-
fions with the Rents, till the Wadfet be re-
deemed, tho’ far exceeding his Annualrents.

5. An improper Wadfet is, where the Gran-
ter of it pays all publick Burdens, and upholds
the Rents, and the Wadfetter runs no Hazard,
but hath his Annualrent fecured to him in all
Events. Sometimes an improper Wadfetter,
not defirous to enter to the natural Pofeflion
of the wadfet Lands, fets thefame in Tack to
the Granter of the Wadfet, or to his Truftee,
for Payment of the Annualrent of his Money,
as the Tack-duty, which is called a Back-
tack.

6. It is Ufury to take a proper Wadfet of
Lands, exceeding in Rent the Annualrent of
the Money lent, with a Provifion that the Cre-
ditor {hall not be liable for the Hazard of the
Fruits and Rents (a), or for any Wadfetter to
fet a2 Tack to the Heritor, or other Perfon to
his behoof, for Payment of a Duty in Money
or Victual, exceeding the Annualrent of the
Sum for which the Wadfet was granted (4).

7. The Reverfion may be affeGed with a
Tack in favour of the Wadfetter, to commence
after Redemption of the Wadfet, for-the true
Mail, or near thereto, (c) that is, for more

: than

() A@ 62. Parl 1Seff 1 Ch ILinfin (5) AR 247
Parl 15. Jam VL () A& 18. Parl. 6. Jam IL
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than the Half of the real Duty, which is good
againft fingular Succeflors, to be reckoned ac-
cording to the Worth of the Lands at the gran-
ting of the Wadfet. But fuch Tacks for half
Mail, or lefs, are null (¢) and ufurary. A
Claufe irritant in the Reverfion of a Wadfet,
that the Money not being repaid at a precife
Day, the Reverfion fhould expire, and the
Lands become irredeemable, called pactum legis
commiffarie in Wadfers, is difallowed as ufurious
and unjuft. Notwithftanding whereof, the
Money may be offered at the Bar, any Time
before Difpute in a Procefs, for declaring the
Irritancy incurred.

8. A Wadfet is extinguifhed either by Law,
or Confent.

9. Law takes off a Wadfet, by a Declarator of
Redemption, proceeding upon Premonition, or
Requifition and Confignation, whichis called
an Order of Redemption, 'The Ulfer of this Or-
der, muft premonifh the Wadfetter to compear
at the Time and Place appointed in the Rever-
fion, to receive Payment of the Sums due to
him, and take Inftruments thereupon, called .
an Inflrument of Premonition. If the Wadferter
appear not, or refufe to accept, when duly
offered at the Time and Place prefixed ; it
may be configned under Form of Inftrument
in the Hands of the Perfon named for that
effeq in the Reverfion, for whofe Sufliciency

the Configner is not liable, If no Configna-
to-

(‘) A& 13 Parl' Ge Jam. 1L
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tary be named, the Money may be confligned
in the Hands of the Clerk of the Bills, upon the
Wadfetter’s Peril, or in the Hands of any o=
ther Perfon, on the Reverfer’s Peril. Which
Confignation exempts the Reverfer from being
liable for Annualrent ot the Sums configned.
The Reverlfer, after an Order ufed by himfelf
or his Author, raifes 2 Declarator of Redemp=
tion againft the Wadfetter, wherein the Supe=
rior, 1f the Wadfetter was publickly infeft,
thould be cited, and if the Reverfion be con-
tained in the Wadfet, may be decerned to in=
feft the Redeemer.

Atter Decreet of Declarator, the Lands re~
deemed belong to the Ubtainer without new
Infeftment, if the Wadfet was held of himfelf:
But ke muit be infeft de novo if the Wadfetter
was publickly infefr. The Wadfetter will get
Letters of Horning upon the Inftrument of
Confignation and Reverfion againft the Con=
fignatary for getting up his Money.

The Ufer of the Order of Redemption may
pafs from it any Time before Declarator, or
before the Wadfetter hath owned the Configna~
tion by Renunciation or Grant of Redemption
of the Wadfet, or by purfuing for the ¢ nfigned
Money : But after Declarator, or the Wadfet=-
ter’s accepting the Confignation in Manner
aforefaid, the Ufer of the Order cannor pafs
from ir. :

The Sum for which a Wadfet was granted is
ftill heritable before Declarator, or before the

Wad-
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Wadfetter hath owned the Confignation, and

oes to his Heirs ; but becomes moveable
either by the Wadfetter’s declaring his Accep-
tance of the Confignation, or by Declarator in
his Lifetime. For Declarator obtained after
his Death, doth not render the Sum moveable
as to Executors of the Wadfetter, tho’ it be
moveable as to the Reprefentatives of his Heir,
againft whom the Declarator was obtained,
and would pafs to his Executors.

1o. A Wadlfert is extinguifh’d by Confent,
cither of both Parties, or of the Wadfetter
only.

[1.]) ’Tis voided by mutual Confent, when
the Wadfetter reneunceth it voluntarily upon
receiving Payment from the Reverfer. Which
Renunciation is term’d a voluntary Redemption,
and muft be recorded as Seifines within fixty
‘Days after Date (a). A Wadfet, upon which
no Infeftment followed, is taken away by a
fimple Difcharge or Renunciation. Butif the
Reverfer be not infeft, nor Heir to a Perfon in-
feft in the Lands wadfetted, the Wadfet muft
be conveyed to him by the Wadfetter. Where
the Wadletter is infefc bafe, he mult refign
ad remanentiam in the Difponer’s Hands, as his
Superior. But if the Wadfetter publickly in-
feft, he muft refign in favorem, in the Superior’s
Hands. Which Refignation, if the Reverfion
be ingrofled in the wadfet Infefrment granted

by the Superior, doth reinftate the Granter l?f
the

{#) A&1é. Parl 22 Jam VI jun&. A&t Parl 3 Ch. Il
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the Wadlet in his own Place as Vaffal. But if
‘the Reverfion be not incorporated, the Granter
" of the Wadfet may charge the 'Superior upon
his Letter of Regrefs, to infeft him for re-efta-
blithing the Right in his Perfon: Or the
Superior may, if he will, without a Charge re*
infeft the Granter of the Wadfet.. ‘
.. [2.] A Wadfet is extinguifhed. by Confent of
the Wad(etter only, when he requires Payment
of his Money for which the Wadfet was gran-
ted. - In this Requifition the {fame Solemnities
are ufed, as in Premonition by the Reverfer to
the Wadfetter to take his Money, A Wadfetter
may pafs from his Requifition either diretly
by an exprefs Declaration; orindireitly by
meddling with the Rents of the wadfet Lands
for Terms {ubfequent, To be the Money is nei=
ther paid nor offered, and configned, conform to
the Requifition: But cannot pafs from it, af=
?r an Offer and Confignation by the Reveér=
19 ¥

ER B

TIT IL
bf Zﬁig&ztz’omii
ASSIG N AT‘i ON m generai, s B

Conveyance of fome Thing perfonal or
moveable from one to another.

_ Affignations are either ordinary
£d.

or privileg=

BB  SECT
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SECT. L -
Of ordinary Affignations,

- 1. AN ordinary Aflignation is, a written
Deed, whereby Moveables, or fome -perfonal
Right, or Right whereupon no Infeftment fol-
lowed, or needs to follow, isfran{mitted from
onecalled the Cedent, to another called the A=
figny or Celfionary. .

© 2. NoRight whereupon Infeftment hath fol~
lowed, can be conveyed by Affignation, ex-
tept a Liferent Infeftment, which refolves on-
ly in a temporary Right during the Cedent’s
Lifetime. And fome perfonal Rights or Obli-
gations are incommunicable by Affignation s
As moft Part of Reverfions, temporary Tacks
for Years, not fet to one and his Afligns, &.
¢ But all Moveables or Rights, whether. heri~
table or moveable, not completed by Infeft~
ment, or which are perfe& without Infeftment,
the current Profits of heritable Rights comple=
ted by Infeftment, A&ions, Bonds conceived
in favour of one, and his Heirs, without ex—
prefling Aflignies, may be afligned. Yea, a
Bond excluding Aflignies, is aflignable for one-
‘rous and neceflary Caufes,

3. Aflignation to a Debt, is an incomplete
Right, till it be intimated to the Debtor, that
he may know whom to pay to. |

Intimation may be made, 1. By the Afligny,
or his Procurators, fhewing the Affignation

to

c - = o
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to the Debitor, and taking Inftruments there=
upon in the Hands of a Notary. 2. By a Pur-
fuit at the Inftance of the Affigny againft him
for Payment, wherein the Affignation is judi-
cially produced, or by a Charge of Horning
or ‘Arreftment : But not by ufing Inhibition a=-
gainft the Cedent. 3. The Debtor’s paying
Annualrent, or any Part of the principal Sum,
or acknowledging the Affignation, and promi=
fing Payment to the Affigny, by any Writ un-
der his Hand, is fuftained as Intimation : But
his private Knowledge of the Affignation is not
fufficient. |

4. An Aflignation and Difpofition to Move=
ables; or Aflignation to Liferent Rights, Tacks,
Rents, &c. are perfeGted by Pofieffion, with-
out other Intimation ; and Aflignation to Re-
verfions, by Regiftration,

5. When an Affign; transfers or paffes over
his Right to a Third Party, that is calld 4
Tranflasion : And the reftoring the Cedent to
his former Right, is term’d a Retroceffion, o
Repofirion. 'Thefe Tranflations and Retrocei=
fions are perfe&ed in the fame Manner as A{~
fignations.

6. An Affignation to a Debt, catries all Di=
ligence ufed for Payment or Security thereof;
tho’ not exprefs’d.” An unintimated Afligna—
tion is of {ufficient Force againft the Cedent
and his Reprefentatives, and {pecial Affignati-
ons not intimated in the Cedent’s Life. are
‘Fitles of A&ion or Defence, without confirm-=

Bba ing.
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ing the Subje&, if no more complete Right
ftand in Competition (2). Butan Affignation
is effeGtual againft fingular Succeflors, only from
the Date of the Intimation. And in a Compe-
tition, a fecond Affigny making firlt Intimati-
on, is preferred to one whofe Affigriation is of
a prior Date (4). o -
7. All Exceptions upon Payment, Compen-
fation, @'c. that lay againk the Cedent before
Intimation, are competent againit the Afligny.
And the Cedent’s Oath doth, after Intimation,
prove againft a gratuitous Afigny ; but not
againit an Affigny for anonerous Caufe, unlefs
the Matter was litigious by a depending Pro-
cels, before the Affignation be intimated.

SECT IL
Of privileged Afﬁ_gmztiom;

;. PRIVILEGED Aflignations are.
thefe, which require not to their Conftitution
and Perfe&ion, the Solemnities effential to or-
dinary Affignations. ,‘ ‘ :

2. Such are divided into conventional and.
legal Affignations. ‘ 7

3. Privilegéd conventional A flignations, are-
the Indorfements cf Bills of Exchange, and the’
Notes of any trading Company, which require
not the Solémnities of ordinary Aflignations or

other’

(«) A& 26. Sefl} 2, Parl, W, and M. (¥) Vid, infr. Che
Ii) 1 ICe 3e 9 T o
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other Writs, and may be drawn blank in the
Indotfee’s Name, and Trufts in Relation there-
to, may be proved otherwife than by Writ or
QOath of Party (2). Nor is Intimation necef-
{ary to complete them.

2. A legal Affignation is a tacite Conveyance
by Law eﬁabhfhed upon Equity, hxpedxency
and prefumed Intention of Parties. - Such is a
Husband s jus maritis the Courtefy of Sworland,
a Widow’s Terce, an Executor’s Intereft in the
Goods and Gear of one deceafed, an Arreft-
ment with a Decreet of Forthcpming; @,

CHAP IL.

]iow Propﬂrty may be aﬁ%é‘?ed and car-
“ried away by the qufll Diligence Qf
Creditors.

‘ E ; y HEN a Debtor, is unwilling to pay
or perform what he ftands obliged
to, his Perfon may be attacked and
incarcerated by raifing of Horning and Capti-
on ; his Moveables may be affe¢ted and carri=
ed oﬂ", either by Denunciation on the Horn-
ing, or by Arreitment and a Decreet of Eorth-
coming, or by Poinding; the free Difpofal of
his Heritage may be hindred by Inhibition,
and the Heritage it felf may be eviGed by Aps
prifings and Adjudications.

Bb 3 TIT.
() Aﬁ 25, Sefli 6, Pﬁf}- K We ‘ '
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TIT. L

Of "Horning and Denunciation:

1. ORNING or Letters of Horning,

I 1 isa Warrant in the King’s Name, il~
fued out under the Signet, to charge Perfons
to pay, or perform Deeds, within a prefixed
Time, upon pain of being declared Outlaw,
and having his Goods poinded, @. in cafe of
Difobedience.

2. Letters of Horning are eit her general, or
fpecial.

3. General Letters of Horning are thofe ob-
tained upon a Bill to the Lords of Seffion, a-
gainlt Perfons without a previous Citation ;
which are now allowed only for His Majeﬁy’s
Revenue, for Minifters Stipends upon Decreets
of Locality, and for making Decreets of poin=
ding the Ground effeGual (¢) ; or where fuch
Letters are warranted by particular A&s of
Parliament. .

4. Special or particular Letters of Horning
are raifed upon Decreets or Obligations regi=
fired in order to Execution, inthe Books of
Seffien or other competent Jurifdidion, shat is,
where the Debtor lives; which are Decreets in
the Conftruttion of Law. Some Obligations
are regiftred in Virtue of a Confent to Regi-

_ . ftra-
(#) A& 13, Sefl 2. Parl, W, and M,
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{tration in the Bodythereof; othersare regiftra=
ble by Statute, as protefted Bills of Exchanges

5. A Meflenger executes the ‘Horning, by
charging the Party within the Kingdom per-~
fonally, or at his dwelling Place, to pay or per- -
gorm within 15 Days, if the Horning procee
on a Decreet, except a Decreet of Removing ;
or upon fix Days, if upon a protefted Bill of
Exchange, or Decreet of Removing ; or within
the Days contained in the Claufe of Regiftra-
tion, where the Hornjng is founded on a regi=
{tred Writ.

6: After elapfing of the Days of the Charge,
the Party may for his Difobedience be denoun-
ced Rebel, 7. e. Outlaw, by three Blafts of &
Horn. Which Denunciation muft be execu-
ted or {erved at the Market-crofs of the Head
Burgh of the Shire, Stewartry or Bailiary
where the Party dwells (2), :

7. Perfons out of Scot/and muft be charged
upon fixty Days, and denounced at the Mar-
ket-crofs of Edinburgh, Pier and Shore of
Leith. i

- 8. Horning and Executions muft, within fif-
teen Days after Denunciation,  be regiftred in
the Books of the Jurifdi&ion where the Party
dwells (), or in the general Regifter of Edin—
durgh (c). Which difables the Party to fue
or defend in Judgment, makes his fingle Ef+
cheat tofall from the Denunciation, and his

Bbg Life-

(=) A& 264, Pail. 15, Tam. VL () Thid. junéh, A& 75,
Pail. 6. Jam. VL (6) A 13- Parle 16, Jame Ve
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* Liferent after continuing Year and Day at the
Horn. A ’
9. The Effe& of Denunciation is taken off

by Letters of Relaxation under the Signet.
Which require the fame Solemnitiesi of Publi-
cation and Regiftration, as Denunciation.
While the Party continues unrelaxed at the
Horn, the next Step of perfonal Diligence, i3
go raife Letters of Caption. : Coe

Of- Caption;
« C APTION or Letters of Caption, i

a Warrant in the King’s Name, un~
der the Signet, for feizing the Debtor’s Perfon,
and committing him to prifon, In this Execu-
tion of the Body, the Meffenger having his
Blazon on kis Breaft, toucheth thé Party with
his Rod or Wand; and ‘reads to him the King’s
Letters, whereof he gives him a Copy figned
by himfelf. :

2. Caption may be put to Execution atany
‘Time, whether inthe Nighit or Day; and thé
Meflenger may in Virtue thereof force open
Doors. * The Magiftrates of the Bounds, when
defired by ‘the Meflenger, are obliged to affift
him in putting the Perfon attached in'Prifon = .
Againft whom, for refufing their Concurrences
the Lords will, upon Sight of the Caption and
the Meflenger’s Execution, iffue forth Horn-

ing,
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ing, vulgarly termed Letters of fecond Ca[zﬁb}gi
‘Thereupon, after expiring of the Days of the
Charge, they may be denounced and regiftred
at the Horn, and Caption “cobtained againft
them. ~ S A R
' 3. Subfidiary A&ion or Djligence for the
Debt, lies againft thofe who fail "in dutifully
executing Captions :* As againft thie Meflen=
ger; who wilfully Tuffers the Prifoner to efcape
out ofhis Cuftody ; or thofe who'made Way for
his Efcape, 'by" deforcing the Meflenger ; or
Magiltrates refufing due Concurrence, when
required to incarcerate the Prifoner, or lettinig
him out of Prifon without a jult Caufe (a).
Nor will it exculpate Magiftrates from anfwe-
ring for a Prifoner’s ‘Efcape, ' that they appre-
hend and recommit him in as good Conditiofi
as before his gerting' o, = 7 '
4. Befides fuch folemin Caption by the King’s
Letters proceeding upon regiftred Horning,
there are other fummary Attachments or Ar-
refts of Perfons allowed in Law, as, 1. Caption
againlt Witneffes or Havers “of Writs, called
a {fecond Diligence, which is granted upon the
Sight of the firlt Diligence executed, without
its being regiftred. 2. Caption is granted by
the Lords of Seffion, upon fpecial Occafions, as,
1. Againft Debtors in meditatione fuge, juftly
fufpected of a fudden fraudulent Defign to run
the Country with' their “Effects. © 2. Againft
Contemners of their Authoricy, or Committers of
. | : © - fomg
) AQ of Sederunt, 14 June 1675 '
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fome Diforder in Bufinefs before the Seffion.
3. Againft Advocates Servants, for keeping up
Procefles. 4. The Admiral has a Privilege to
arreflt or feize Perfons fummarly, till they find
Caution judicio fifti, or judicatum Jolvi, or both,
5. By the Border Law, Inhabitants on either
Side of the Border, are, upon Application to
any Magiltrate of the Bounds, arrefted and in-
carcerated for any Debttill they find Caution tq
anfwerand pay. 6. Magiftrates of Burghs Royal
may arreft Strangers living without the Burgh,
and found therein, at the Inftance of a Burgefs
or other Inhabitant, for Horfe or Man’s Meat,
Abuilziments or other Merchandize due to
himfelf originally, without Bond or other Se-
curity (a). They are alfo privileged to iflue
forth Aéts of Warding:

5. Caption or Execution of the Body for ci-
vil Debt, is ftopped, 1. By the Debtor’s reti-
ring to,and keeping within the Abbay of Holy=
yood-houfe, which 1sa San&uary. 2. By his
procuring Prozection from the Parliament ; his
Creditors being cited to the granting thereof,
and their Names and Defignations therein fet
down (4) : Or from the Lords of Seflion,
Exchequer or Jufticiary for compearing before |
them, upon Citation or Charge asa Witnefs ;
the Party citing him, firft making Faith that
he is a material Witnefs, and the Prote&ion
bearing the Caufe for which it is granted (c)-

3. By.

.. (#).A&. 8. Parl, 2. Sef: 3. Che II.- (3) AQ 220 Sefls 7+
Parle Ko W. (6) A& 9 Pasle 3. Che IIs sy
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3. By a ceffio bonerum, which is a Debtor’s yiel-
ding up. by Difpofition and Aflignation, all his
Eftate real and perfonal to-his Creditors, for
getting his Bedy difcharged of Imprifonment,
which with usis done by an A&ion called
attio bonorum 5 in this A&ion the Debtor cites
all his Creditors upon fix Days, to accept from
him upon Qath, ‘a Right to his whole Means
and Eftate. If no Defence be made by the
Creditors, ortheir ObjeGions be repelled, the
Purfuer's Oath is taken in the Terms” of the
Acts of vederunt (a), upon the Difpofition and
Inventary of his Eftate and Effe&s produced.
Then a Decreet of bunorum is pronounced, con=
taining a Warrant for a Charge to fetat Liber-
ty. Which Decreet commonly ordains the Per-
fon who obtains it, to take on and wear the
Dyvour Habit : And ’tislawful to any Cre-
ditor to jmprifon him afterwards, if found
wanting the Habit (4). Nor can the Bank-
yrupt’s wearing the Habit be difpenfed with,
unlefs in the Suramons and Procefs of bonorum,
his failing thro’ Misfortune, be libelled, fuftai~
ned and proven (¢). 4. Where a Prifoner for
civil Debt makes Faith before the Magiftrate,
that he is not able to maintain himfelf, if the
Creditor at whofe Inftance the Debtor was
committed or isdetained Prifoner, refufe or
delay within the Space of ten Days, to provide
or give Security for Aliment to him, not under
: - three

. {a) 8 Feb. 1688, and 18 July 1691 (5) A& of Sederunt,
23 Jauary 1673. () A& g Sefls 6»_Parls Ko W 2
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three Shillings'per diem after Intimation to the
Creditor for that effe®, the Magiftrate may
fet the poor- Prifoner ar Liberty without Ha~
zard ( a ), which is commonly called the AF
of Graces 5. Perfonal Artachment is hindred
by a Sufpenfion of the Charge (#). = ' °

TIT. IL
Of Arreftmert.

1. RRESTMEN T isan authorita<

tive Order "given to a Perfon in
whofe Handsanother’s moveable Goods arey
difcharging him to deliver or pay the fame to
the Owner, till fome perfonal Debt, or Clainy
due by him to his Creditor Obtainer of the
Arreftment ( whois called the Arrefter ) be
paid or fatisfied. f
- "2, Arreftment may by ufed upon =
depending Adtion, that is, upon an ex~
ecuted Summons, calied Arreftment upon a
Dependence, or upon unregiftred Bonds by
-virtue of Lettersof Arreftment, or upon any
Decreet or‘regiftred Bond by virtue of Letters
of Horning containing Arrefment; and upon
Decreets of inferior Courts, or Bonds regiftred
in their Books by virtue of a Precept from the
inferior- Judge within whofe Territory the
Goods arrefted are. Yea, within Burgh it is held
fufficient for a common Town-officer toarrelt by
L thd,

" (2) A& 32 Sefl 6 Parl Ko We (b) Vid. Part 4 g;f

)

Ze Chez. Titw go §¢&,3,“ L
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the immediate verbal Warrant of 3 Magiftrate;
the Officer verifying his Execution upon Qath,
. 3. Arreftment doth affe& not only
Moveables, and moveable Bonds, which
pafs to Executors, but alfo heritable Sums due
by Bond; whereupon no Infeftment followed;
which laft may be either arrefted or adjuged,
as the Creditor. thinks fit (2 ). Arreftment of
Annuafrents, or Mails and™ Duties currente ter-
mino is efleCtual, if the Debtor they belong to
be not denuded of his heritable Right by in-
fefting anothér beforethe Term, and is prefer—
able to a pofterior Affignationtothat Term’s
Rent. Which Arreftment while the Term is
current , afte&s the whole Year’s Rent, if pay-
able but once in the Year, and enlya Term’s
Rent if payable termly. Conditional Debts.
may alfo be arrefted. Gratuitous or proper A-
limeats, Fees of a Commiffioner to the Parli-
ament, Penfions granted by the King, or the
Salaries of his publick Minifters and Servants,
are not arreftable, nor can a common Servant’s
Fee be arrefted, exceptin fo far as it exceeds
what is neceflary for his Aliment, according
to the Quality of the Service he isin.

4. Arreftment hinders only the Perfon in
whofe Hand it is Jaid on, (and not his Repre~
{entative unlefs renewed in his Hand ) to pay
or perform voluntarily to the Creditor whofe -
Effects are arrefted. For another of his Cre-
ditors may poind them, notwithftanring of a

pri=

ta2) A&yt Parlige  Sefls 5o Che I,
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prior Arreftment. And itaffets only prefent
Pebts or Goods owing or belonging to the
Arrefter’s Debtor,but is not extinguifhed by
the Death of the Arrefter, or of the Owner
of the Debts or Goods arrefted: A Per-
fon in whofe Hand Debtsor Sums of Money
are arrefted, cannot afterwards, unlefs the Ar=-
reftment be loofed, pay to his Creditor, or to
his Heir or Executor, without being liable to

~ repay to the Arrefter. And if Goods arrefted
be delivered to the Owner, he ‘againft’ whom
the Arreftment was ferved, is not only bound
to make the Value forthcoming to the Arrefter, -
but alfo liable to the Pain of Breach of Arreft~
ment ; nor can he fafely pay or perform to one
of the Owner’s Creditors, without calling them'
all in an A&ion of Multiple-peinding to dif-
pute their Interefts. :
" 5. Arreftment by the verbal Order of a
Magiftrate, is of Force only for the Space of
24 Hours. Arreftment upon a Dependence
or unregiftred Bond, may be loofed by Letters
of Loofing Arreftment, which pafs the Signet
upon a common Bill and a Bond of Cautionry,
obliging the Cautioner to pay the Debt arreft-
ed for, if found due by Law upon Trial (2 )
But Arreftment upon a Decreet or regiftred
Bond, can be loofed or purged only by Pay-
ment, or Confignation of the Ground of the
Arreftment.

* 6. The Arrefter to complete his Diligeng{g,-"
s rai-

( «)A& 17 Parl 22 Tam. Vi
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raifeth an- A&ion of - Forthcoming - againft the
Perfon.in whofe Hands he had arrefted, to pa
and perform to him the Subje& arrefted, atlea({
fo much thereof as will fatisfy the Debt owing
to--him by the Owner, who muft be cited for
s Interelt. If the Forthcoming be purfued
before an inferior Judge, and the Arrefter’s
Debtor ive within another Jurifdi&ion, or is
out of Sctland, hemuft bé cited by virtue of
Letters of Supplement. »

7. In a Competition of feveral Arreflers a-
mong themfelves, or with Affignies pretending
Right ta the Subje& arrefted, they are cateris
paribus preferred according to the Dates of the
Arreftments, and Intimations of the Aflignati=
ons, tho’ all in one Day, if one be three Hours
prior to another. Ifall be upon one Day and
fome exprefs the Hour, and others not, that
which wants the Hour is prefumed to have
been done the laft Hour of fuch a Day; but if
none of them mention the Hour, they are
brought in pari paffu. Yea, Arreftment ofa
Debt before the Term of Payment, or of a
conditional Debt before the Condition exift, is
preferred to a pofterior Arreftment thereof af-
ter the Term, or after the Condition is come
to pa{s. Where two Arrefters, whofe Grounds
of Debt are of the fame Kind, are nct equal
in Diligence, the Obtainer of the firft Decreet
of Forthcomming, as having the firft complete
Diligence, is preferred: But where feveral Per-
fons arreft upon Claims of different Kinds, l}:e

who
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who arrefts upon a Decreet, is preferred to g
prior Arrefter upon 'a depending A&ion, whofe
Debr is not conftituted by. a Deereet againft
the common Debtor at the Time of the Compe=
tition : And an Arrefter for a- Debt, whereof
the Term of Payment is come, is preferred to
one who before arrefted currente termino,

TIT 1V.
of Poindings .

i

o & . : o Y )
1. OINDING is the diftraining of
: one’s moveable Goods, by Authority of
Law, for his Debts. .. o
2. Poinding is of three Kinds, wiz. perfonal,
real, and poinding #revi mann. , \
3. Perfonal Poinding is diftraining for perfo~
nal Debt, by virtue of Letters of Poinding, or
Horning and. Poinding; rais’d upon a Decreet
or regiftrated Bond; and executed by Meflen-
gers at Arms; or by virtue of the Decreet or
Precept of an inferior Judge, executed by the
Officers of Court; the Days of the Charge to
pay being firft expired (2). L
4. Poinding muft b¢ executed with Up-
fun. - e e a e
¢. When a2 Meflenger or other going to
poind, -is hindred by the Doors being fhut a~
gainft him, the Creditor, upon Application t9
the Lords; and producing the Warr;qg ? Ef
oind-

{-)A& 4. Parle 20 Sef: 1o Ch. IE’
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Poinding; with the Meflenger or Officer’s Ex~
ecution; bearing that Accels was denied, will
get Letters of open Dooys. '

6. Labouring Beafts in Time of Labouring, ( tho’
not actually at Work at the Time ) whenthere
are other Goods on the Ground, ( {ufficient to pay
the Debt ) camuot be poinded ( a). By Labour-
ing, is underftood the ordinary Seafon of cul-
tivating and {fowing the*Ground, in Expeta-~
tion of Increafe in fuch a Place of the Coun-
try ; or when one is actually labouring his
Ground, tho’ the Labouring be then over in

the reft of the Neighbourhood : But fuch
Bealts belonging to a Debtor, may be poin-
ded after his Labouring is over, tho moft
ofdthe Labouring in that Place be not en-
ded.

7. If Perfons compear, and offer to make
Faith before a Poinding is completed, that fuch
Goods belong to them, and what way they
belong, the Executor cannot  proceed. But
when no Perfon pretends to the Goods, they
are apprifed upon the Ground, to the Value
of the Debt and the Sheriff-fee, or fo far as
they will extend, if of lefs Value than the
Debt, and offered to the Debror for the Sum
they are valued at: If he don’t appear, or
don’t offer to redeem them, they are apprifed
again, at the Market-crofs of the head Burgh
of the JurifdiGion, where the Poinding isexe=
cited, and offered to the Debtor upcn Pay-

5 Cc ment

(2) A& 8. Parl 6, Jam. 1V.
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ment of the Debt and Sheriff-fee ; and if nei~
ther he ior any in his Name accept the Of-
fer, are delivered to the Poinder, in Satisfadi~
on of his Debt, in Whole or in Part.

8. Real Poinding is the diftraining of Move-
ables upon the Ground of the Debtor’s Lands,
by a Meflenger,for Payment of fome real Debt,
as bygone Feu-duties, non-entry Duties,or the
Avail of Marriage declared, or the Bygonesof
an Infeftment of Annualrent, &v¢. by virtue
of Letters of poinding the Ground, iffued
forth upon a Decreet of poinding the Ground.
In which Decreet the Lords ufe, where there
is a Competition of Creditors, for the Benefit
and Eafe of poor Labourers of the Ground,
cither to aflign to each Creditor a particular
Locality, co. form to his Sum and Preference,
out of which he may feek Payment termly, or
to aliow fome Time to every one of them, ac-
cording to his Preference, for poinding the
Moveables upon the Ground.

9. This Poinding for real Debts, differs
from perfonal Poinding, in that, 1. The Deb-
tor's Tenants cannot be diftrefled by the lat-
ter; but may be diftrefled by the former, cur-
rente termino, for the Value of a Year’s Rent,
Wwhen they pay their Mafter oncein the Year,
or fora Term’s Rent, when they pay term-
ly. 2.Perfonal Poinding requires a preceeding
Charge to pay, which is not neceffary to a
Poinding of the Ground, tho” it cannot pwé
. cee
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ceed till Fifteen Days -after the Decreet. 3.
Labouring Beafts, in labouring Time, may.
be carried off in a perfonal Poinding, if there -
be no other Goods on the Ground, but not
ina real Poinding, whether there be other
Goods or not. 4. A Decreet of Poinding for
perfonal Debt, muft be transferred againft
the Debtor’s Reprefentatives ; whereas a
Decreet of poinding the Ground, needs no
fuch Transference, and is effeGual againft all
Succeflors and Poffeflors, without any new,
Conftitution againft them.

10. Poinding brevi manu, is that which may
be executed without a previous Sentence of a
Judge ; which is thus far allowed, thata Per-
fon who finds another Man’sBealts doing Hurt
or Damage upon his Ground, may detain
them till he get SatisfaGion from the Owner,
of Half a Merk toties quoties, for each Bealk
found in the Skaith, befides the Damages,and
his Expences in keepingit ( a ).

TITLE V.
- Of Inhibition,

. YNHIBITION is either of Lands
and other heritable Rights, or of

Tithes;
2. Inhibition of Lands and other heritable
Rights, is a perfonal Prohibition, by virtue of
Cc2 Let=

A& 11, Sefl; 2, Parl, Jam. Y1Is -
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Lecters under the Signet, obtained upon a
common Bill. by any Creditor real or perfo-
nal  difcharging his Debtor to fell or difpofe
of; or any ways burden his Lands or heri~
table Rights completed by Infeftment,  to the
Prejudice of the Credjror’s Claim or Debt
due to him, till the {fame be fatisfied.

3. Inhibition may be obtained upon any ob-
ligatory Writ, or upon a depending Aéiion, or
aupon a general Charge to enter Heir, in fo
far as concerns Debts particularly libelled in
the general Charge.

" 4. It muft be publifhed and ferved by a
‘Meflenger, 1.Againft the Perfon inhibited, if
“within Scot/and, perfonally or at his dwelling
“Place ; and if out of the Country, at the Mar-
tet-crofs of Ediuburgh, Pier and Shore of Leith.
2. It muft be executed at the Market-crofs of

the head Burgh of the Shire, Stewartry or

Regality where he dwells (a), by crying of
Three feveral Oyefles, publick Reading of the

Letters, and leaving or affixing a Copy of the

fame at the Market crofs. The Letrers and

Exccutions thereof, muft, within Forty Days

a‘ter Publication at the head Burgh of the Ju-

-rifd '‘&on where the inhibited Party dwells,be
entred either in the particular Regifter of that

Diftri&, and alfo where his Lands ly, ( if thefe

and his dwelling Place be within different Ju-

“rildi&ions,) or in the general Regifter at Edin=
-burgh (b), otherwife it is null. Regiftration ;'-}n
the

(2) A& 264.Parl. 15 Jam. VL. (8) A& rr9. Parl, 7. juncl
A& 264, Parl 18, and A& 13, Parl 160 Jam. VL -
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the general Regifter affas all his Lands with-
in Scotland :  But Regiftration in the particular
Regifter, affe@s no Lands without that Juri{~
diction. oo ‘
* 5. Inhibition takes Effe@ only againft Lands,

or heritable Rights by Infeftment, or Rights
equivalent, as Liferents by Courtefy, Terce,or.
Refervation in Infeftments granted 1o others,,
and the Cafualties of Superiority ; but affeéts
notonly {uch belonging to the inhibited Perfon
at the Time, butalfo thofe to be acquired: by
him, any where within Scot/and, if the Inhibi-
tion be recorded in the general Regifter, or
within the Jurifdi&ion where it is recorded, if
it be entred only in a particular Regifter. It
extends not only to pofterier voluntary Infett-
ments of thefe, but even to Infeftments upon
Apprifing or Adjudication, if the Debtswhich
are the Foundation thereof, be pofterior to-
Publication of the Inhibition ; but is not ef-
fectual again{l pofterior voluntary  Rights,
which the Perfon inhibited ftcod obliged to
grant, before Inhibition was ferved, nor a-
gainft pofterior legal Diligence of Apprifing or
Adjudication, for Debts anterior to the Inhi~
bition. If a Creditor of the Liferenter or
Wadfetter, intimate, by way of Inftrument, to’
the Reverler, that the Wadfetter or Liferen-
ter ftands inhibited at his Inftance, the Wad-
fet or Annualrent can only be redeemed by
way of A&ion of Declarator, to which the In-
hibiter 15 cited, or by Sufpenfion of double
Cc3 - Poin=
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Poinding, upon Confignation of the Money for
which the redeemable Right was made (a)s
Inhibition hath no Effe& againft Rights gran-
ted by the inhibited Perfon’s Heir.

6. The A&ion arifing upen Inhibition, is
called Redu&ion ex capite inbibitionis, whereby
Deeds contrary thereto may be refcinded and
anulled, in {o far as prejudicial to the Ground
of the Inhibition, and till that be fatisfied.

7. Inhibition of Tithes, is a Prohibition gi~
ven at the Inftance of a Titular of Tithes, to
a Perfon formerly in Ufe tointromit therewith,
not to do fo in Time coming, under the Pain
of being liable in a Spulie, which may be exe-
cuted upon a common Precept from the Com-
miflary, by any Perfon as Sheriff in that Part,
and needs not to be regiftred.

I proceed to fhew how Heritage may be ¢<
vi&ed by Apprifing or Adjudication.

TIT. VL
Of Apprifings aéd zédjudz‘mtiomi

L. PPRISING is a Decreet or Sen-
tence of a Meflenger:at Arms, ad-

judging a Perfon’s Lands, Hereditaments, or
any heritable Right,. to belong to his Credi-
tor, who is called Apprifer, in Payment of a li-
quid and clear Debt, - moveable or heritable
by Deftination, if payable without Requifiti- .
A . 0[‘),_

. (&) A& of Sed.19Feb. 1680:
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an, and conftituted by a Degcreet without In-
feftment, or conftituted by Infeftment, and
rendred moveable by a Charge,which the Deb-
tor obftinately refufesto pay, or cannot pay.
Which Meffenger is made Judge, as Sherift in
that Part, in place of the Sheriff of the Shire,
whofe Office it was in old Time to apprife
Lands (¢),
2. Adjudication js a Decreet of the Lords of
Seflion, adjudging and appropriating a Per—
fon’s Lands, Hereditaments, or any heritable
Right, to belong to his Creditor, who is cal-
led the Adjudger, for Payment or Performance.
Of which there are feveral Sorts, as 1. Adjudi=
cation of the Effate of a living Perfon, repu-
_ ted folvent, for Payment of a clear and liquid
Debt, which is now come in place of Appri~
fings. 2. Adjudication of the Eftate of a Fer-
fon deceaft. 3. Adjudication in Implement.
4. Adjudication and Sale of 3 Bankrupt’s E-
ftate. S

SECT. T,
| Of Apprifing, and Adjudication come in plage theveof,

SEEING Creditors for liquid Debts muft
now, inftead of Apprifing, get the Effates of
their Debtors adjudged to them by Decreets
of the Lords of Seflion, unlefs they have for-
merly apprifed them, in which Cafc they may

- Ccgy eithex
¢ ) Alt27. Parle<e Tam. III
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either again apprife or adjudge, as they tinnk
fic (a). 1 propofe to treat of Apprifing and
Adjudication now come in place thereof, firft
feparately, in {o far as they differ; and then
Joyntly, in what Things they agree.

| Of Apprifinge

‘1. For preventing needlefs Expence by ma-
ny Apprifings, where the Debtor’s Lands ly
{cattered in many Jurifdi&ions, “the Lords di-
reét Letters of Apprifing under the Signet, to
Meflengers, as Sheriffs in that Part, containing
ordinarily a Difpenfation to fit at Edinlurgh,
whether in Seffion or Vacation Time. The
Meflenger, after Search firlt for Moveables in
the Debtor’s Houfe, and upon the Ground of
the Lands, and none, or not {o many found as
would fatisfie the Debt, denounceth the Lands
to be apprifed fuch a Day upon the Ground,
and at the Market-crofs of the head Burgh of
the Shire, Stewartry or Regality where they
ly, and cites the Debtor perfonally, or at his
dwelling Place upon 15 Days, if within Scot—
land, or at the Crofs of Edinburgh, and Pier of
Leith, upon 60 Days, if he be abroad, to com-
pear before him that Day. Upon the Day ap-
pointed, the Meflenger, as Judge, creates and
{wears the Members of Court, the Debtor is
thrice called, and not appearing, the Matter is
yeferr’d to an Inquelt of 15 fworn Men. Who,

having

(«) A& 9. Parl 2. Sefl:3¢ Ch IL
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having chofen one of their Number to be their
Chancellor, if the Plurality: of them find the
Purfuer’s Claim inftructed, “dos by their Ver-
di&, apprife the Lands, @%. and otdain him,
his Heirs or Affignies, to be infeft for Payment
to them of the accumulate Sum of Principal,
Annualrent and Expences owing, and of a Sum
corre{ponding thereto for the Meflenger’s Pains,
called zhe Sheriff-fee. Whereupon the Pur-
fuer or his Procurator takes Infttuments. Then
the Lands are thrice offered at the Door te the
Debtor for the Money ; and upon his not ap-
pearing to pay, the Meflenger interpofes his
Authority to the Verdi&t of the Inqueft, which
is called a Decreet of Apprifing. =

2. The Lords of Seffion muft allow this De-
creet, by figning an Abbreviate thereof, which
ordains Horning to pafs, for charging the Su-
perior to enter and infeft the Apprifer: And
the Allowance muft be recorded in the Bill
Chamber, within 6o Days after Date of the
Decreet of Apprifing, otherwife another Ap-
prifing, tho’ of a pofterior Date, allowed and
recorded before it, will be preferrd (a), un-
lefs Infeftment follow upon 1t, before the Firlt
allowed Apprifing become effeGtual by Infeft-
ment, or charging the Superior.

3. An Apprifing is redeemable by the Deb-
tor, or a pofterior Apprifer, or by the Supe-
rior within Ten Years (4), -from the Date k(:f

' the

(a) AQ3r Parl m Seff 1. Ch.IL () A& 6z Parl 1,
Sell' 1. Ch. IL
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the Decreet. And expired Apprifings acqui-
red by the Debtor’s apparent Heirs or Confi-
dents to their behoof, are redeemable by any
pofterior Apprifer, within Ten Years from the
Time of the Infeftment, or Publication of the
Right by Procefs (a). o

Of ddjudication com;e in place of Apprifing.

1, Upon a Summons of Adjudication, ac-
cording to Circumflances, either a fpecial or
a general Decreet of Adjudication may be pro-
nounced. |
" 2. A fpecial Adjudication is, when the Deb~
tor appears upon’ the Summons, and takes a
Day to preduce a clear Progrefs of Rights to
a Part of his Eftate, equal in Value to the
principal Sym and Annualrents refting, and a
Fifth Part more, becaufe the Creditor is forc'd
to take Land for his Money, befides the Com-
pofition due to the Superior, and the Expence
of the Procefs and Infeftment, Wwithout an
Confideration of the Penalty in, the Debtor’s
Bond, or other Writ, * which is the Ground of
the Procefs ; and to deliver the fame, or Tran-
fumpts thereof to the Creditor purfuing,
and renounce the Pofleffion of the faid Pro-
portion of the Eftate in his favour. Upon
which an A& is extraged ; and if at the Cal=
ling thereof, after expiring of the Term taken,
a Progrefs be produced, the Value of the Sulg
- - e . i . - : ic :

(=) A&62 Parl 1p Sello 1, CheIL



forbes institue insides.QXD 30/10/2012 12:09 Page 289@

289

Ch.2. Law of Scotland. T'it. 6.0 1. 43

je& to be adjudg’d, muft be prov'd, and what
Warrandice of it the Debtor fhall give to the
Creditor, determined. Which Subject the Lords
adjudge to the Creditor by their Sentence,
called @ Decreet of Adjudication. By virtue of
this Decreet, the Adjudger may immediately
enter to Pofleffion, and enjoy the Rents for
his Annualrent during the not Redemption;
without being liable to Count and Reckoning.
But he cannot, after he hathattained Pofleffion,
ufe perfonal Execution againft his Debtor by
Horning, Caption, Arreltment, or other=
wife (a). ' ‘

3. A general Adjudication is, when upon
the Debtor’s not appearing in the Procefs of
Adjudication, or upon his falling to produce a
Progrefs, and renounce, after his taking a Day
for that Ffle®, the Purfuer gets the Debtor’s
whole Eftate adjudged to him, as it might have
formerly been apprifed (4), for Payment of
the accumulate Sum of Principal, Annualrent
and conventional Penalty, if any be, without
any Fifth Part more.” For if, 1in {uch a Cafe,
a Fifth more be adjudged for, the Adjudica-
tionis void and null (c). =~~~

4. A FaGor upon a bankrupt Eftate may
raife Summons, and obtain Decreet of Adjudi-
cation at the Expence of the Eftate in his own’
Name, to the behoof ot all Creditors giving
their Inftru&ions of Debt to the Clerk of the

. - Pro-

«) A& 19 Parloz, Sefle3 CheIL () Toide () A% of
Sed. 26 Febr 1684 i o
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Procefs, within 40 Days after Sequeftration,
with this Declaration figned by each of them,
that he gives his Documents of Debt, to the
end the Factor may adjudge for him ; and may,
at the Defire of Creditors fajlingto give in their
Infiru&ions within the 40 Days, or at leaft be-
fore raifing the Summons for adjudging, ad-
judge a fecond Time in his own Name for
their behoof, upon their own Expences. And
all Creditors may adjudge from Time to Time
in their own, or in the Pga&o:’s Name, as they
think fir, till the Ranking-be concluded.
Thefe Creditors, for whom Adjudication is o
obtained in the FaGor’s Name, have the fame
Benefit thereof, as if they had adjudged by
themfelves, upon their refpective Grounds of
Debt ; or were retrocefled by the Faétor ().
s. The Lords allow all imaginable Difpatch
to the Purfuers of Adjudication. Where Com-
pearance is made for the Debtor, and there is
no former Adjudication of his Eftate, the Pro-
cefs is to be {cen and returned, and muft go to
the long Roll of ordinary A&ions for the Out-
er-houfe. At the Calling whereof before the
Ordinary, if no Obje&ion be made againft the
Debt, and the Defender offer to produce a
Progrefs, a Day is affigned to him for that
End. And if no fuch Offer be made, Decreet
of Adjudication is inftantly pronounced, ad-
judging the Defender’s whole heritable Eftate

libelled, to belong to the Purfuers. DBut if bit
Co c

(=) A& of Sederuut, 23 November, 1711+ § 2o
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be notourly known or inftruéted, that there is
a former Adjudication, already paft againft the
Defender’s Eftate, all pofterior Adjudications
come infummarly by the Regulation Roll, and
pafls of Courfe, referving all Defeénces cortra-ex-
ecutionem, that they may be within Year and
Day thereof, and come 1n pari paflu with the
firlt Adjudger. Decreet of Adjudication being
pronounced, one, two, or more'Abbreviates, or
fhort Abftracts of the Decreet of Adjudication,
asthe Adjudger defires, are made and figned
by the Judge at the fame Time that he figns the
Decreet.  One of which Abbreviates muft be
recorded in the Bill-chamber within fixty Days
of the Date, and be retained by the Clerk
of the Bills, as a Warrant for any pofterior Ex~
tra& thereof (a). One Abbreviate may, if
‘the Party defire, be written and figned on the
Back of the Decreet at any Time within twice
fixty Days after pronouncing thereof (4).

6. Special Adjudications may be redeemed
by the Debtor or a pofterior Adjudger, or by
the Superior, within five Years from the Date;
and general Adjudications within ten. And
expired Adjudications acquired by the Deb-
tor’s apparent Heirs, or Confidents to their be-
hoof, are redeemable by any pofterior Adjudg-
er, within {fo many Years from the Infeftment,
or the Timethat fuch Acquifition became pub-
lick. | :

' In

(«) A& of Regul. 1695. § 24. jun@ A& of Seder. 18 Jav
nuary, 1715. (&) Aétof Regul: 1696. § 4 3
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Tz what Things fuch Apprifings and Adjudicaiions
agree. -

1. Denvnciation of Apprifing, and Citati-
on upon = Summons of Adjudication, render
the Subjec to be apprifed or adjudged, litigi-
ous, and hinders the Debtor to grant volunta-
ry Rights thereof, to the Prejudice of the Ap-
prifer or Adjudgers and the Superior or Ad-
judger is in the fame Cafe after Citation in the
Procefs of Adjudication, as if Apprifing were
led, and a Charge given thereon (a).

2. A Decreet of Apprifing or Adjudication,
carries all Right to the Lands or others appri-
{ed or adjudged, that a voluntary Difpofition
‘would import, and haththe Effe& of an Affig-
nation to any Right thereof, not requiring In-
feftment to complete it, as liferent Tacks, Re~
verfions, @c. without Neceflity of Intimation.
It intitles to the Mails and Duties of all {fub-
fequent Terms, and excludes prior Aflignati~
ons or pofterior Arreftments thereof, for perfo-
nal Debts. : ‘

3. Some Apprifings or Adjudications are
complete Rights without Infeftment, as, 1.
Apprifings or Adjudications of heritable Bonds,
heritable Offices, Contra&s of Wadfet, and the
like, . whereupon ne Infeftment had followed,
or needed to be taken. 2. Pofterior Appri-
fings or Adjudications, within Year and Daye

°

(<) A& 19 Parl z. Sefl. 3. Ch.1J,
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of former, completed by Infefrment, or a
Charge againft theSuperior. 3. An Apprifing
or Adjudication at the Inftance of a Superior of
his Vaffal’s Lands, is complete by a Declara-
tor of Confolidation, in which Cafe his old In-
feftment {ufficeth :  Tho’ a Superior may, for
the more Security, infeft himf{elf upon the Ap-
prifing or Adjudication, or procure Precepts
out of the Chancery to infeft him. Other
Apprifings on Adjudications require to be per-
fected by Infeftment. Upon which, if the
Lands hold of the Sovereign, Charter and Sei-
fine under the great Seal, is obtained in the
fame Manner as upon a Difpofition, by pafling
and compounding a Signature of Apprifing or
Adjudication in the Exchequer, and getting
Precepts thereon, under the Signet and privy
Seal. But if the Superior be a Subje®, the
Apprifer or Adjudger ufes to charge him with
Horning to infeft him: And is thereby pre-
ferable to pofterior voluntary Infeftments, obtai=
ned thro’ Collufion withthe Superior or common
Debtor. No Compofition is due by Apprifer
or Adjudger of burgage Lands, to the Magi-
ftrates of the Burgh. But an Apprifer or Ad-
judger of country Lands, muft offer to the Su=
perior charged, a Charter to be figned, and a
£ull Year’s Rent of the Subje& apprifed (a) or
adjudged (5), whom the Superior ought to re-
ceive, without obliging him to inftrué his Au-

thor’s

{(a) A& 37- Parl. . Tam. I1I. A&¢. Parl. 23 VL G
A& ‘9'1)“1"'5@@‘3-]&1;;11._ A Parl 23 Jam V (%)
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thor’s Right: - Albeit the Superior have s Pre~.
tence to the Property, or an Intereft to poind
the-Ground for bygone Feu-duties refting to
him. A Superior is obliged . to receive all Ap-.
prifers or Adjudgers who charge him: PBut
gets only one Year’s Reuit for all'of them. The
Superior, after he is charged, and has got a
Year’s Rent offered to him, canno longer reap
any Cafualty thro™ the Death or Deed of the.
Vaflal apprifed or.adjudged.éfom. - The Supe-
rior who is charged, may redeem the Appri-
fing or Adjudication, and retain the Land to
himfelf, if content to pay the: Debt apprifed
for (a), not exceeding the Worth of the Lands,
and where it doth exceed, to pay the Value of
the Lands. In which Cafe the Apprifer or
Adjudger, mult transfer his Rightand Debt to
the Superior, with abfolute Warrandice for the
Sum received ; referving to himfelf, A&ion a*
gainft the common Debtor, in fo far asthe
Debt is not fatisfied by-the Superior. But the
Superior is cut oft from this Option, to take
the Land to himfelf, after he hath accepted
Payment of a Year’s Rent. -
- 4. Ina Competition of Apprifers and Ad-
judgers, he who firlt chargeth the Superior to
enter and infeft him, is preferred to a pofteri~
or Charger firft infeft by the Superior’s Partia=~
lity. And Apprifings or Adjudications, with=
in Year and Day of the Decreet. of Apprifing
or Adjudicaticn firlt effeGual by Infeftment,
' . or

() A& 37 » Parl. 5. Jams TIL .
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or a Chatge againft the Superior, come in pari
paflu, equaliy, asifall were buc orie Apprifing
or Adjudication. Which pofterior Apprifers
or Adjudgers, in that Cafe, mult pay to the
firlt eftetual ohe, all Expences of his Diligence
and Infeftment, or Charge (a). But of Appri=
fings or Adjudications for reat Debts, as by-
gone Annualrents, due by Infefrment, Feu-
duties, @c. are carried back ad fuam caufam,
and preferred according to the Date of the re<
al Right (4). -

5. Apprifings or Adjudications otice effe&t ti
al, may be extinguifhed by the Debtor, or by
polterior Apptifers or Adjudgers, or the Su-=
perior ufing an Order of Redemptioh, within
the refpective Terms of Yearsallowed for that
End, upon Payment of the Sutns thetein, and
of a Year’s Rent, in Name of Compofition due
to the Superior, tho’ he out of perfonal refpect
entred the Apprifer or Adjudger gratis, and
the Annualrent of the accumulate Sums
from the Dates of the Detreets (c), of a po-
fterior Apprifer redeeriing expired Apprifings
or Adjudications, acquired by the Debtor’s ap=
parent Heir or his Confident, within fo many
Years from the Date of the Infeftment, or
Time when the Acquifition was publifhed, by
fome legal Demand, upon Payment of the Sums
truly paid out for the {ame, or the Sumsin
the Apprifing or Adjudication, if acquired

Dd gratis

(a) A& 62 Parl.r. Seff 1. Ch.IL (¢) Ibid.  (0) Aét&s
Parl. 13 Jam. VL
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gratis (a), at leaft what is refting thereof. But
there is lefs Occafion for fuch Redemption from
apparent Heirs now, when the purchafing any
Right to their Predeceflors Eftate, otherwife
than fairly at a publick Roup, makes them li—
able as Heirs ferved (4). This temporary
Power of Redemption, is called a legal Rever-
fion ; and the Perfon to whom it is competent,
is called the Reverfer. Which Legal doth not
run. againit Minors: For a Minor againft
whom an Apprifing or Adjudication is obtai=
ned, or having Right to the Reverfion of it,
may redeem at any Time before he is 25 Years
of Age. A Major fucceeding to a Minor, a-=
gainlt whom the Legal of an Apprifing is ex-
pired, hath Year and Day to redeem ; and fuc-
ceeding to a Minor, while the Legal is cur-
rent, may redeem at any Time before Expira-
tion thereof (c). 2. Apprifings for Adjudicati=
ons, are extinguifthed within theLegal, by the
Creditor’s Intromiffion with the Rents. = For
tho’ fpecial Adjudgers enjoy thefe in lieu of
their Annualrents; yet Apprifings and ge-
neral Adjudications, are extinguifhed by the

- Creditor’s uplifting Mails and Duties to the
Extent of all that is due to him.

6. But if no Order of Redemption be ufed
by the Reverfer within the Legal, or againft
the Debtor’s apparent Heir, acquiring an ex-
pired Apprifing or Adjudication, within the

li-

) 2, . 1. .1. Ch. 1. . Sefl 5. Par

WgahdAl\%-‘ (C}) aA]&r‘ osf’g;'ll. zthgn. %). Adtz4 Scif,s Park
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limited. Time after his Right became publick,
which may be term’d the fecond Legal 5 or if
any Part ot the Sums apprifed or adjudged for,
remain unpaid, after expiring of thefe Legals,
after the Minor Reverfer’s paffing the Age of
25 Years, the whole Subje& apprifed or ad-
judged, belongs irredeemably to the Apprifer
or Adjudger, without Confideration of what
he intromitted with.

SECT. IL

Concerning Adjudication of the Eftate of one des
ceafed.

1. HERITAGE of a Petfon deceafed,
remaining without a Mafter, by his apparent
Heir’s being in Doubt, whether to accept or
renounce it, called hereditas jacens, may be ad=
judged, upon the apparent Heir’s renouncing
the Inheritance,’ when charged to enter upon
it, either for the Debt of the deceafed, or for
the apparent Heir’s proper Debt (a).

2. If the Purfuer’s Debt againit the deceafed
be not conftituted, and want to be proved,
the apparent Heir renouncing, is called, for
Form’s fake, to fupply the Place of a Defen-

“der, and a Decreet cognitionis caufas for confti=
tuting the Debt, paffeth without any Effect a~
gainft him. Thereupon the Obtainer raifeth
Adjudication, wherein the faid apparent Heir

d 2 is
(+) A& 7. Parl. 23. Jam. VL '
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is alfo called to perfonate a Defender, but can
make no Defence ; and the Lords adjudge the
whole Heritage of the deceafed Debtor, and
all Benefit the apparent Heir might have had
by entring to him. Where one purfues a~
gainft an apparent Heir, Conftitution of a li~
quid Debe inftantly verified by Writ, and the
Defender renounceth, the Pur{uer may in the
fame Procefs, crave Adjudication kereditatis ja=
centis, without any other Decreet coguitionis
caufa. |

3. Adjudication on the apparent Heir’s Re~
nlunciation, may be purfued, not only before
the Seflion, but alfo before inferior Courts :
And all within Year and Day of the Firft ef-
feGual Adjudication, come in pari paffu.

4. Such Adjudications may be redeemed
within Ten Years by a Creditor, either of the
Heir deceafed, or of the apparent Heir adjudg-
ing afterwards (a).

5. If an apparent Heir, charg’d to enter
Heir, don’t renounce, he muft be charged to
enter Heir in {pecial, before the Eftate of the
deceafed can be adjudged for his Debt.

SECT. I

Of Adjudication in Implement.

1. FOR making Difpofitions or Oblige.
ments to infeft, effectual, the Receiver may get
the

(») Ibid, juudl A& ¢ze Parl, 1. Sefl, 1. Cha 1L,
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the Subje& difponed, adjudged to him, by the
Lords of Seffion, and the Superior decerned to
receive him, Which is called an Adjudication
in Implement.

2. This differs from an Adjudication for
Debt in feveral Things. 1. An Adjudger in
Implement, comes not in pari paffu with other
Adjudgers, of that or any other Kind. 2. The
Superior is not obliged to receive him, till he
inftru& the Title of the Perfon adjudged fzom.
3. Adjudication in Implement pafleth againft
an apparent Heir, without a Charge to enter,
or Renunciation. 4. It extends only to the
Thing difponed, and hath no legal Reverfion.
§. It becomes not efteual by a Chargeagainft
the Superior : Tho’ fuch a Charge would ex-=
clude pofterior voluntary Rights.

SECT. 1V,
Adjudication and Sale of a Baukrupt’s Efiate.

1. WHEN a Debtor is bankrupt orinfolvent,
and his Eftate poflefs’d by Creditors, any Cre-
ditor having a real Right, may raife a Sum-
mons of Sale, either relative to a Ranking of
the Creditors, or containing a Ranking with a
Reduction and Improbation, to oblige all thg
Creditors to produce their Interefts. But %
Ranking and Sale are ccmmonly now rais’dn
one Summons. Upon which the Debror and
ail his real Credirors, in the aGual Poffeflion

Dd3 of
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of his Eftate, are cited in the common Form
of Law, and his other Creditors, and all pre=

- tending Intereft, edi&ally,( conform to a War-=
rant in the Summons ) upon Sixty and Fif-
teen Days, for the firlt and fecond Diets, at
the Market-crofs of Edinburgh, and Pier of
Leith; and alfo upon Twenty one and Six
Days, before the faid Days of Compearance,
at the Parith Church-door where the Lands ly,
after divine Service, The Executions of which
edi&al Citations, are to be recorded in a pare
ticular Regifter at' Fdmburgh, the laft Day to
which the Citations are given, otherwife they
make no Faith in Judgment (a).

2. At the firft Calling of fuch Summons, the
Ordinary affigns a Day for the Creditors to
produce their Rights and Interefts, and names
the Lord who falls to be Ordinary, to rank
them (4), and affigns the fame Day to the
Purfuer, for proving the Right to the Tithes,
and for proving the ordinary Rate or Price of
Lands of fuch Holding, and Cafualties in the
Shire where they ly. A Commiffion, if defi-
red, will be granted, for proving the Rental,
by Tenantsin the Country, but not for pro-
ving the Value of the Lands, which can be
proved only by neighbouring Heritors and
Gentlemen, before the Lords.

3. The Ordinary of the Ranking proceeds,
advifes, and determines therein, as is fet forth

m

5‘@) A& of Scderunt, 23 November #7511, § 1. () ITbid.
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in another Place (). Mean time, Proof of the
Bankrupcy, Rental, Value, and other Points
of the Sale goes on. When that is concluded,
and Avifandum made therewith, upon a Bill to
the Lords, a Day is appointed for advifing
it, and a Remit made to the Ordinary on
concluded Caufes, for preparing a State there-
of. A prepared State, and a {eparate Scheme
on a Paper apart, for pointing at the Proof
briefly, being approved, and marked by the
faid Ordinary, the Caufe is called at the ap—
pointed Day, or by the Prefident’s Hand-roll,
and advifed.

4 The Creditors being ranked, and the
common Debtor found to be bankrupt, the
Lords ordain the Eftate to be expofed to 'Sale
by publick Roup, on a precife Day, at fuch an
Hour, within the Seflion-houfe, at fuch a
Price as the loweft ; and appoint Two of
their own Nuwmber, or either of them, to over~
fee the Roup, with Power to adjourn the fame,
as it is thought convenient, and to prefer the
higheft Offerer. They dire& alfo Letters of
Publication to be ifflued out under the Signet,
( which are figned by one of the principal
Clerks ) for Intimation of the Lands and o-
thers to be expofed to Sale, the Lords Price,
the Time and Place of the Roup, to the real
Creditors in Pofleflion, perfonally orat their
dwelling Place, upon T'wenty one Days, if
within Scot/and, and -at the Market-crofs of

Ddg Edin-

{«) Vid. infr. Part 4. B. 2. Chap. 2o Tit. 1. § 8.
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FEdinburgh, Pigr and Shore of Leith, upon Six-
ty Days, if forth thereof ; and againft all o=
ther Perfons concemed, at the Market-crofs
of the Shire, Stewartry or Regality, and at the
Doors of the Parith-church where the Lands
ly, and at Six other adjacent Parifh-churches,
named by the Lords, on Suuday, at the dif=
{olving of the Congregation, after the Fore-
noon’s Sermon, and at the Market-crofs of
Edinburgh, and Pier of Leith, upon Sixty Days,
Copies of which Letters of Innmatxon, are to
be affixed on all the Places aforefaid (a).

5. At the Time appointed for the Roup, it
muﬁ be inftru&ed that the Decreet of Rank-
ing is ‘extraded : Then the Conditions of the
Roup are concerted. The higheft Bidder, not
under the Lords Price, is preferred, figns his
Offer immediately, and finds Caution within
a Fortnight, for Payment of the Price to the
Creditors,as ranked. The Roup being reported
to the Lords in Prefence, they interpofe their
Authority,and pronounce their Decreet of Sales
adjudging the Eftate {old tq the Purchafer for

~the Price, Upon which Decreet Infeftment
pafleth, as upon other Ad,)udxcatlons

6. thrg: no Buyer is found, Law (¥) al-
lows the Lords to divide the Eftate among
the Creditors,according to ‘their feveral nght°
and Diligences, and to determine the Value
of Liferent-efcheats affeéting the fame ; but
fych a Divifiop amono Creditors heing ng

d1

() A& 17 Barl. 3. Ch. IL () A 30. SoMT 2 Darl W& M.
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difficult, the Lords do fometimes, upon their
Application, lower the Price fet upon the E-
ftate, for encouraging Perfons to buy, and ap~
point & fecond Roup. |

CHAPD IL
Of Confifcation.

ONFISCATION is a Right
w hich the King acquires to the E-

ftate or Goods of his Subje&.
- Property comes to be confifcated upon {eve-
ral Grounds, as 1. For high Treafon. 2.For
lefler Crimes, and by Qutlawry. 3. For
Want of a lawful Succeflor to the Owner. 4.
Becaufe occupied and claim’d by no Body.

1. Confifcation for high Treafon is called
Forfeiture, which deprives thofe who have in-
curred it, of all their real and perfonal Eftate,
Goodsand Gear whatfoever. This, by Laws
before the Year 1690. did not only carry away
Rights and Interefts vefted in the Traitor, but
alfo thofe of his or her Wife or Husband, Vaf-
{als, Creditors, and Heirs of Entail; but by a
milder Law then made (a), fuch Rights and
Interefts of the Traitor’s Wife or Husband,
Vaflals, Creditors, and Heirs of Entail, fair-
1{}7 and jultly acquired, were falv’d. And now
ince the Union, where any Perfon marric?i

aty

(a) A& 33. Sefls 20 Parl. W. & M
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and feifed before the Firft of Fuly 1709. of any
Mefluages, Lands, Seigniories, Rents, Tene-
ments, or Hereditaments in Scotland, of an E-
ftate, Tail or Tailie, affeted with irritant
and refolutive or prohibitory Claufes, com-
mitting high Treafon, while he hath Iffue of
that Marriage living, or a Poffibility of fuch
If{ue, forfeits, upon his Attainder, the faid
Mefluages, Lands, Seigniories, Tenements,
and Hereditaments, during his own Life on-
ly, without Prejudice to the Iffue and Heirs of
1ntail of the faid Marriage to inherit the fame.
And after Deceafe of the Pretender, no Attain-
der for high Treafon fhall difinherit any Heir,
nor prejudice the Right or Title of any other
Perfon, than the Offender during his natural
Life (a). . '

2. Confifcation for leffer Crimes, or by Out-
lawry, is called fingle Efcheat, which is {fpoke
of already (4).

3. Confifcation of Property, for want of a-
lawful Succeflor to the Owner, is of Two
Sorts, wiz. ultimus heres, and Baftardy.

(1.) Ultimus heres, isa Right by which the
King fucceeds as laft Heir, or rather for want
of an Heir, toany whofe Stock of Kindred is
{pent ; {o as no Perfon can claim Contingency
of Blood to him, Which is effeGual by De-
clarator of #ltimus heres, at the Inftance of the
King, or one claiming under his Majefty by

Gift
(4) 7 A.Ch. 21- vid- 1 G. Ch. 200 (b} Supra Part 2o
Be2e Che 36 Tite 2, Sect. 30
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Gift, proceeding upon a Citation of all and
fundry, at the Market-crofs of the Shire where
the Perfon deceafed dwelt. But if he hath a
Widow furviving him, fhe muft be particularly
cited ; and any pretending to be of his Kin-
dred, will be allowed to defend in this Procefs
for bis Inteteft. :
{2.] Baftardy is a Right the King hath to
fucceed to the Eftate, real and perfonal, of a
Baftard dying without Iffue of his own Body.
Which is alfo effeGual by a Declarator at the
Inftance of the King or his Donatary, upon &
general Citation at the Market-crofs, in the
{ame Way as ultimus heres : Wherein any Per-
fon concern’d may appear and defend. The
proper Exception againft this Procefs is, That
the Per{on pretended to be a Baftard, was be-
gotten of Parents lawfully married, at leaft
who lived as Man and Wife ; or at leaft were
held and reputed {uch at the Diffolution of the
Marriage ; or that he was legitimated by the
King before ‘the Gift of Baftardy. |
[3.) Both thefe Cafualties of wultimus heres,
and Baftardy, are excluded by a Difpofition
made by the deceafed, of his Eftate, in favour
of any Perfon; and when due, are burden’d
with his Debts {fo far as the Eftate goes.
Which Eftate the Creditors may affe&@ and
carry away by proper Diligence ; and the Ba~
ftard’s Husband or Wife furviving, mway claim
their legal Intereft in it: Provided the Offi-
cers of State and Donatary, if any be, is ci;
te
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ted for their Interet. When Lands holden of
a Subje&, fall to the King by Forfeiture, Ba-
ftardy, or witimus heres, his Majefty, who can~
not hold ef another Superior, doth, by a Let~
ter of Prefentation, nominate a Donatary to
that Superior, to be his Vaffal in place of the
former.

4. Goods confifcated, becaufle occupied or
claim’d by no Body, are Waifs, Strays and
Wreck. :

Lr.] #aifs are vacant Goods, which no Per-
fon owns.

(2.] Strays are wandring Cattle, or tame
Beafts which have ftrayed from their Mafters.
Waifs and Strays mult be proclaim’d, in order
to find out the Owners, who, upon inftru&-
ing fuch Things to be theirs, recover them,
they paying the Expence of keeping, and o-
ther incident Charges. But fuch W%uifs and
Strays, if no Perfon appear, after a certain
Time, to challenge and claim them, belong as
Efcheat to the King, or to others by Grant
from his Majefty.

(3.] Wreck are Things loft by Shipwreck at
Sea, and caft on the Shore, concerning which
our Law provided, That Ships broken in Scot-
land, fhould be confifcated, if they belong’d
to a Country that ufed fuch hard Law to our
diftre(s’d Veflels, and fuch Ships of other Pla-
ces fhould meet with the {fame Favour here, as
1s fhewed to ours with them (4). But nolW |

the

(2) A¢t 124 Parleg. Jami I
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the Law is, that Goods loft in this calamitous
Manner out of Ships fore’d on Shore, or ftran=
ded upon the Coalts of Britain, or any other
of his Majefty’s Dominions, may be recovered
by the righttul Owners within a Year, upon,
Payment of Salvage. Publick Sale of perifh-
able Goods is forthwith to be made, unlefs
immediately claim’d by fome Body, and of
other Goods not claim’d within a Twelve
Month : And after all Charges deduéted, the
Refidue of the Money arifing from fuch Sale,
is to be tranfmitted to the Exchequer, for the
~ Benefit of the Owner, who upon Proof of his
Property before one of the Barons, fhall, upon
his Order, receive the fame. Which is with=
out Prejudice to the Right of the Soveteign,
or hi(s )Grantee to Fetfam, Flotfam, and La-
gan (a). _ o
~ 5. Thus far how Property, redl and perfo-
nal, may be tranfmitted by Progrefs to fingu—~
lar Succeflors, by voluntary Deeds of Aliena~
tion, or by the legal Diligence of Creditors,
or may be confifcated. But becaufe it fre~
quently happens, that the Author is not true
and abfolute Proprietor of what he fo alienates,
or what his Creditors affe®, or the Fisk chal-
lenges ; but hath only a Right in Truft for the
Behoof of fome other, or hath qualified his
own Right by a Backbond, or perfonal Decla~-
ration : It is proper here to treat concerning

Truft.
CHAP.
(4) 12 As Sefl: 20 Ch. 18, un& 4 G. Chy 12, Set 1o
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CHAP IV.
OF Truft.

for fome End, in the Perfon of one {o
far, as that it can hardly be recove~
red from him, unlefs he be faithful, and an-
{wer the Confidence repofed in him, by reftor=
ing what is committed to him, or difpofing
thereof as the Trufter defires. |
A Truftee is underftood, in Law, to a& for
the behoof of his Conftituent, in relation to
the Subje& of the Truft. The Way for reco=
vering Rights given in Truft, or getting them
apply’d according to the Trufter’s Defign, is
by a Declarator of Truft. Truft can be pro-
ved againft the Truftee, only by his Writ or
Oath, except in Bills of Exchange, where it
may be'cleared other ways (2). But as to a
fingular Succeffor, who being ignorant of the
Trutt, acquires honeftly for an onerous Caufe
from the Truftee, he is fecure, unlefs the
Truft be infiruted by Writ of the Truftee.
Backbonds, or perfonal Declarations, even
not intimated, affeét perfonal Rights, fuch as
Bonds or Contra&s, and real Rights not com=
pleted by Seifin in the Perfons of fingular Suc-

ceffors : But fuch Bonds, or perfonal Declara=
tions

T R UST isthe ftating a Thing or Right

(#) AG25. Sefl ¢ Parl- K- W.



forbes institue insides.QXD 30/10/2012 12:09 Page 309@

309

Ch. 5. Law of Scotland. 63

tions, don’t affe& or burden real Rights where=
on Seifin hath followed, fo as to eblige fingu=
lar Succeflors to take notice of them. Nor
can a Truitee’s Declaration on Death-bed af-
fe& his Heir. 'The proper Exception in a De=
clarator of Truft, isfounded on the neceffary
and profitable Expences, wared by the De=-
fender, in Purfuance of the Truft; which af«
fe& the Subje@ given in Truft, and ought to
be reftored to the Truftee, before he be com~
pelled to diveft himfelf thereof.

Prefcription being a Way of acquiring and
lofing, of both heritable and moveable Rights,
it falls naturally to be handled now, after all
thefe have been explained.

CHAP. V.
Of Prefcription.

of acquiring and lofing a Right or
- Pretenfion by the Effect of Time.
2. _Tis either pofitive or negative.

" [1.] Pofitive Prefcription, is the Way of ac-
quiring a Thing or Right, fairly and honeftly,
by péaceable and continued Poffeflion, during
the Time regulated by Law, fometimes with,
and fometimes without a Title,

[2]. Negative Prefcription, is the Way of
lefing a Thing, Right or A&ion, by omitting
to

I. PRESCRIPTION is 2 Manner
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to demand, ufe, or exercife it within the Time
limited by Law. \

3. Some Things prefcribe fimply ; others as
to fome certain Effe& only, wiz. the Manneg
of Proof, or the Import of a prefumptive
Right. Again fome Things préfcribe in go:
fome in 20. {fome in 13. fome in 10. {fome in 5.
fome in 4. and othersin 3 Years. We have
alfo an annual, and a Six Months Prefcrip=

tion.

Prefcription of Forty Years.

[1] Moveables are acquired by 4o Year§
Pofleflion, without a Title.

A fingular Succeflor in Lands, Annualrents
or other Heritages, wuath good Right by a
Charter (ii e any Warrant for Infeftment ) and
Seifin, with 40 Years peaceable and continued Pof*
Jeffion thereon, fiom the Date of the Iufeftment, by
bimfelf or bis Author, or their Tenantss  or others
bawving their Right ( as Liferentets and Wadfet=
ters ). Aun Heir hath good Right to fuch by Inftru~
ments of Seifin, one or more ( without any War-
rant or Adminicle  continued and flanding toge-
ther (i.e. either continued by 40 Years Poffefli~
on in the Perfon of the Heir firlt infeft, or by
Renovation in the Perfons of fabfequent Heirs)
on Retours or Precepts of clare conftat, and clethed
with 40 Years uninterrupted Poffeffion.  Which

Right of a fingular Succeflor or Heir, canngt- ~
6
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be queftioned upon any Ground, except Falf=
hood (a).

No Perfon is obliged after 40 Years, to pro+
duce Procuratories or Inftruments of Refigna~
tion, Precepts of clare conftat, or other Precepts
of Seifin ; nor is the Want thereof any Caufe
of Redu&ion, after he and his Authors have
pofleflea 40 Years, by Virtue of their Infefi-
ments, where the Charters mentioning Refig=
nation to have been made, and the Inlfruments
of Seifin exprefling the Precepts, by Virtue
whereof Seifines were given are extant (/).
By the- pofitive Prefcription of 40 Years, not
only Lands and Annualrents are acquired ; but
alfo Wadfets, where Reverfions are neither in-
corporated in the Right nor regiftred (¢), he-=
ritable Offices, Patronages conftituted by In=
feftment, parfonage and vicarage Tithes, &,

By the negative Preflcription, al perfonal
Obligations ( comprehending perfonal Aéions
and Decreets ) vicarage Tiches, are extinguifbed
and of no avail, if the Parties, to whom they are
made, having Intereft therein, do not within 4>
Years follow them, and take Document thereon (d).
Vicarage Tithes alfo {o prefcribe, both astoa
total Immunity, and asto the Manner of ti=
thing in Kind and Quantity. This Prefcrip-
tion doth cut off bygone parf{cnage Tithe-du-
ties, and all annual Preftations, not {fued with~

Ee in

(«) A& 120 Parl. 22. Jame VI (5) A& 214. Parle 14
Jam. VL. () A& 12. Parl. 23, Tame VIe (d) A& 2¢¢ Patle
§. A& s Parle 7, Jam. IIL,



forbes institue insides.QXD 30/10/2012 12:09 Page 312@

312

66 Part NIl Inftitutes of the Bookl..

in the Term of Law: Perfonal Bonds, A&i-
ons upon heritable Bonds, Contracts, Rever-
fions, neither in gremio of the Infeftment, nor
regiftred, prefcribe ; but Acuions upon Rever~
fions, ingrofled in the Body of Infeftments, u-
{ed and produced by the Pofleflor of the Lands
for his Title, or regiftred in the Termsof Law,
are perpetual (a). There is no negative Pre-
fcription of Parlonage Tithes, or of Things
mera facultatis, or of Exceptions. Nor doth
a Vaflal prefcribe againft his Superior, by not
paying the Feu or other Duty in his Charter,
or a Tenant againft his Malter, by not pay-
ing his Tack-duty, except as to Bygones, not
claimed within Forty Years. Minors are pri-.
vileged from this Prefcription, that it doth
not run againft them : But it runs againft the
Church, and Mortifications to pious Ulfes.

Perfonal Bonds and Qbligations prefcribe
from the Date, A&ions of Warrandice from
the Time of Diftrefs, and a Wife’s Provifion
in her Contra& of Marriage, from the Huf-
band’s Death.

Prefcription of Twenty Years.

[2.] Retours wrongfully ferv’d cannot be
quarrelled after T'wenty Years (4). Holograph
Writs, or Subfcriptions in Aceount-books, pre-
fcribe after Twenty Years, unlels the Truth

' there-
(¢) A& 120 Parl 220 Jame VI (8). A& 13 ibid,
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thereof be proved by Oath of Party (a). Which
is not to be underltood of the Verity of the
Debt, which may be proved by the Party’s
Qath, at any Time within Forty Years, but
only of the Verity of the Writ and Subfcripti-
on,

Prefcription of Thirteen Years,

[3.] Thirteen Years Pofleffion, called decenna=
lis & triennalis poffeffio; is a prefumptive Title,
{ufficient to maintaina Churchman in Poffe(icn
of his Benefice, till a better be fhown in ano-
ther Competitor. |

Prefeription of Ten Years.

[4.) The legal Reverfion of Apprifings (4);
and general Adjudications, where the Debtor
doth not produce a Progrefs (¢), prefcribe in
favour of the Apprifer or Adjudger, in Ten
Years after Date of the Decreet, and in favour
of the Debtor’sapparent Heir, acquiring Right
to the expired Apprifings or Adjudications in
Ten Years, from the Acquifitions being made
publick by Infeftment or Procefs. And A&i-
ons-of Count and Reckoning, dire& and con=
trary, betwixt Minors and their Tutors or
Curators, prefcribe, if not infifted in, within:
Ten Years after the Minor’s Majority, or
Death in Minority (d). But none of thefe Pre-

» e 2  fcrip=.

(a). A& 9¢ Parl. 2, Seffl 1. Ch. 1. (8 A»&‘Gz; Parl, 1. Sefl--

1. Ch' II' (C) A& I s P ln . s ﬂ' . ‘ '] . d *
Tl s Darl 6 v 9. Parl, 2. Sefl. 3, Ch, 11 ()‘AétS
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fcriptions of Ten Years run againft Minors (4)-

Prefcription of Five Yearss

(5.] Arreftments us’d on Decreets, regiftred
Bonds, or Contraés, not purfued and mfifted
in within Five Years after laying on thereof,
and Arreftments on depending Aétions, not
purfued within Five Years after Sentence, do
fall by Prefcription (5).

Minifters Stipends, Multures, not purfued
within Five Years after the {fame are due,
Mails and Duties of Tenants who labour
the Ground, by themfelves or Subtenants,
not claim’d within Five Years after the Te-
nant’s Removal from the Ground, Bargains
concerning Moveables, or Sums of Money
probable by Witnefles, not {ued within Five
Years after making the Bargain, prelcribe as
to the Manner of Proof by Witnefles (¢), that
is, can be proved afterwards only by Writ,
or Oath of Party. And A&ions proceeding
upon Warnings, Spulzies, Ejections, Arreft-
ments, or for Minifters Stipends, Multures,
Mails, and Bargains about Moveables, pre-
{cribe in Five, if not wakened, that is, if =
new Summons benot rais’d and executed with-
in that Time (4). But none of thefe quinquen-
nial Prefcriptions run againft Minors.
' Pre-

(2) Wid. junfe AQ& 6 Parl 23, Tam. VI. (3) A& ¢ -
Parl. z. Siffe . CloIle () Ibide (4) Ibid. junéte AQ 14
Sell 1+ Parle Jams V1I
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Prefeription of Four Tears.

- [6.] The Privilege competent to Minors, of
reducing Deeds done by them upon Minority
and Lefion, prefcribe in Four Years, after their
Age of 21 Years complete,

Prefcription of Three Years.

[7.)Affizersfervingand returning a wrong Per=
fon Heir, cannot bequarrelled for Error, inor=~
der to Punithment, after Three Years. But
this Prefcription runs not againft Minors, or
Perfons out of Scotland (a). A&ions of Spulie,
Ejection, and others of that Nature, not pur-
fued within Three Years after committing the
Deeds, prelcribe, except againft Minors (4), as
to the Privilege of a fhort Citation,violent Pro=
fits, and taxing the Damage, by the injured
Party’s Qath iz litem. A&ions for wrongous
Imprifonment prefcribe, if not purfued with-
1 Three Yearsafter the laft Day of the wrong-
ous Imprifonment; and, tho’ rais’d within
that Time, prefcribe, if not infilted in yearly
thereafter (c). A&ions of Removing prefcribe
againft all, whether Minors or Majors, if not
purfued within Three Years after the Warn-
ing (d), that is, after the Time to which the

Ees Warn-

(a) A& §7- Parl. s. Jam. IV. jun&. A& 13- Parl 23. Jam.
VI (¢) A& 8n Parl.ss A& 119, Parl. 7. Tam. VI. (¢) A&
6. Sel .o Park Ko W. (4) A& 8z Parl- 6, Jam. VI
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Warning to remove was made. A&ions of
Debt for Houfe Maiils, ordinary Servants Fees,
Merchant-accounts (under which other Ac~
ccunts are comprehended ) and the like Debts
not founded on Writ, prefcribe againit all Per~
fons, whether Minors or Majors, as to the
Manner of Proot by Witnefles, if not purfued
within Three Years after they fall due ; which
being elapfed, fuch Claims can be proved only
by Writ, or Oath of Party (a). Prefcription
of a current Account runs only from the Date
of the laft Article therein; But a Servant can
inftruct only Three Years Fees by Witneffes,
albeit his Service was current for thefe and
former Years. The Preference of the Creditors
of one deceafed, as to his Eftate, to the Cre-
ditors of his apparent Heir, prefcribes, if the
former do not complete Diligence againft the
{ame, within Three Years after their Debtor’s

Deceale (4). ‘

Prefcription of one Year]

- [8.] The Privilege an apparent Heir hath
to deliberate whether he will enter Heir, pre-
fcribes, after elapfing of Year and Day, from
his Predeceffor’s Death (c), or from his own
Birth, if he be a pofthume Child. The legal
Privilege of Apprifers or Adjudgers for per—
{onal Debts to come inpari paffu,is competent tc};l |
{ucl

- (a) ‘VA& 83. Parl.6. Jam. VI. (b)) A& 24. Parl. 1. Sefl’ 1.
€1l () Al 106 Parls 7. Jam o V. A& 270 Parl 23 Jame VI,



forbes institue insides.QXD 30/10/2012 12:09 Page 317@

317

Ch.s. Law of Scotland. 71

fuch only as apprife or adjudge withinYearand
Day ofthe Decreet of Apprifing or Adjudicati-
onfirftefeGual by Infeftment or Charge againit
the Superior (a). _

Prefcription of Six Months.

[9.] A Bill of Exchange is not regiftrable
‘after Six Months from the Date, in cafe of
non Acceptance, or from the falling due there-
of in cafe of Nonpayment (¢). The Privilege
‘competents to Executors Creditors, or Credi-
tors doing Diligence againft Executors, or In-
tromitters with the deceaft Debtor’s Goods, of
coming in pari pafu, expires, if not ufed within
Six Months of the common Debtor’s Death (c)s

4. Prefcription is acquired only at the laft
Moment of the Time regulated for prefcribing;
‘and the continual Time without Interruption
is computed, and not the profitable Time on-
ly in which a judicial Demand could be made,
‘while Courts of Juftice are patent. But Pre~
{cription is acquired to an Heir or fingular
Succeflor, after the Pofleflion of his Predeceflor
or Author, and his own joyned together, have
lafted the Time regulated for prefcribing.

5. Prefcription is excluded by Interruption,
‘which is the Proprietor or Creditor’s owning
his Right within the Time allo wed. o

o ' Eeg In-

. () A& 62 Parl. 1. Seflt 1 A& 19. Parl. 2. Sefl. 3. Ch. 1L
L") A& 20, Parl. 3. Ch. II (¢) At of Sed.28 Feb. 1462,
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Interruption is either natural or civil,

[1.] Natural Interruption is whena Propri-
etor or Pretender owns his Right by fome Fa&,
and takes Inftruments in the Hands of a Nota-
ry upon it, which Inftrument muft be record-
ed in a particular Regilter at Edinburgh, with=
in Sixty Days after the Date, otherwife it doth
not militate againft fingular Succeflors, but on-
ly againlt the Perfon inftrumented. Nor is
natural Interruption effeGtual againft any, fave
the Heritor and Poffeflor of the Ground (a).

[2.] Civil Interruption is made by Citation,
or making a Demand in a Court of Juftice, or
by a Charge of Horning. A Summons for in-
terrupting the Prefcription of real Rights muft
pafs upon a Bill, and contain the Ground
and Warrant it proceeds on (4). It fhouid be
executed by a Meflenger at Arms, againft the
Defender, perfonally, or at his Dwelling-place,
and at the Parifh-church, at or immediately
afrer divine Service, on the moft patent Door
whereof Copies muft be affixed. And if the
Defender be out of Scotland, he muft be cited
at the Market-crofs of Edinburgh, and Pier of
Leith, upon Sixty Days (c). The Execution
isto be recorded in a particular Regifter at
Edinburgh, within Sixty Days after Date, o-
therwife it is of Force only againft: the Perfons
¢ited, and not againft fingular Succeflors (a).

' Pre=

ta) A& 19. Sefl; 6. Parl. K. Will, ) Ibide () A& 10e
Parl 2. Seidy 1» Che 1L junéh. A& 150 Sefle ¢ Parl, Jam. VIL
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Prefcription of an Aé&ion muft be interrupted
by Procefs of the fame Kind, containing the
{ame Conclufion. All Citations for Interrup-
tions, whether of real or perfonal Rights, pre-
{cribe, if not renewed every Seven Years, ex-
cept the Parties be Minors (4). Where feveral
Perfons have Intereft in the fame Thing, or
Right, asProprietors or Creditors, or are li=
able to deliver, or payas Debtors, whethep
Principal or Cautioners; a Demand made by
any one, or againft any one of them, interrupts
Prefcription with refpe& to them all, Suing
or charging for Part of a Debt, interrupts Pre-
fcription of the whole ; and a Right of Annu-~
alrent, due out of Two diftin& Tenements, -
is preferved intire as to both, by uplifting the
fame out of either,

BOOK IL

How Property is tranfmitied 1o
untverfal Succeffors.

} CHAP,
(+) A& 19: Sefls 6. Parl. K. W. (8) A&x0. Parle 2 Seflete Ch. I1.
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" CHAP. L
OF Succeffion and the feveral Kinds of if.
S UCCESSION isaRight to enter

upon that Eftate, real or perfonal,
which one deceafed had at the Time
of his Death: '
1. Succeffion is, 1. Either provifional or
legal. c '
- {1.] Provifional Succeflion is, that which
tran{mits the Eftate of one who dies, to the
Perfon or Perfons whom the Deceafed hascal-
led to the Succellion,whether related to him or
not, by an exprefs Deed under his Hand. :
[2.] Legal Succeflion is, that which tranfmits
the Eftate of one who dies, without having
difpofed of ;it, in the Event of his Death, to
the Perfon or Perfons whom the Law calls to
the Succeffion, by virtue of their Proximity of
Blood. Legal Succeflion pafleth over Eftates
to Kindred, according to the Lines and De-
grees of Confanguinity ; for no Perfon {ucceeds
by Affinity (a). This' Succeflion is either
by the Head, or by the Stocks. Succeffion by
the Head is, when the Eftate is ‘divided into
equal Portions, according to the Number of
the Perfons who fucceed. Succeflion by the
Stocks is, when, by aFiéion of Law, Per-
A S {ons,
~ (#) Vid, Past 1o Book 2. Chap.2, Tite1, § 2.
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fons, in a remcter Degree, come, by Reprefen—
tation, into the Piace of one in a nearer De-
gree to the Deceafed,and divide that Share a-
mong themfelves, which he would have recei=
ved had he been living,

- 2. Succeflionis diftinguifhed, 2. Into Suc~
ceflion to Heritage, or a real Eftate ; and Suc~
ceffion to Moveables, or a perfonal Eftatc.

CHAP IL

Of Succelfion to Heritage, and the /é@g-
ral Kinds of Heirs.

L H E Perfon who {ucceeds to the Heri-
tage, or heritable Rights of one de-
ceafed, is called his Heir. Heirs

are either Heirs m{htute, or Heirs at Law.

1. An Heir inftitute is one to whom the

Right of Succeffion is afcertained by Difpofi-

tion, or exprefs Deed of the Deceafed. Such

are Heirs of Tailie in general, under whom

I comprehend Heirs male Heirs of Tailzie pro-~

perly {o called, Heirs of Provifion, and Heirs

{fubftitute in Bonds, who may be called fpecial

Heirs.

(1.] An Heir of Tailzie in general, is he
on whom an Eftate is fettled, ' that would not
have fallen to him by legal Succeffion.

[2] An
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{2.)- An Heir male is an inftitute Heir, who,
tho not next in Blood to the Deceafed, is his
neareft male Relatior that can fucceed to
him. ’

[3.] An Heir of Thailzie, in a proper Senfc,
is one, who, baving no Right of Blood, is in-
titled to Succeffion by a Deed containing feve-
ral Subftitutions of Heirs or Lines, failing o-
thers by Deceafe, without leaving thofe of the
Denomination therein {pecified. As when an
Eftate is provided to the Fiar, and the Heirs of
his Body, cr the Heirs male of his Body, or
his Heirs of a certain Marriage, orto his el-

- deft Heir female ; which failing, to another
Perfon named, and his Heirs of fuch a Kind,
which failing, to a Third Perfon, &c. (a).

{4.) An Heir of Provifion is one, who,wan-
ting the preferable Right of Blood, fucceeds
by virtue of a particular Provifion in a Second
or Third Contra& of Marriage, or other Dif-
pofition, as Heir to his Parent, in which there
are not divers Perfons or Lines {ubftitute.

[5.] An Heir fubftitute in a Bond, is he to
whom the Bond is payable exprefly, in cafe of
the Creditor’s Deceafe, or after his Death.

2. An Heir at Law, is one to whom the
Law gives the Inheritance, on account of his
Proximity of Blood. He is alfo termed Heir
of Line, becaufe he fucceeds lineally by Right
-of Blood ; and Heir general, becaufe he gene~
rally reprefents the Deceafed, and fucceeds to

every

(‘) Vido fup’ Pirt Ze Bo Io Chapw 2 Ti[" i' s {e
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every Thing not {pecially provided to other
Heirs, whence he is underftood by the Deno-
mination of Heir whatfoever. —

Heirs of Line are divided into thofe proper-
ly {o called, and Heirs of Conquef?.

[:.} An Heir of Line, in a proper Senfe, is
one who fucceeds to the Deceafed in his Heri-
tage, i.e. Lands, and other heritable Rights
derived to him by Succeflion, as Heir to his
Predeceflot.

(2.] An Heir of Conqueft isone who fuc~
ceeds to the Deceafed in Conquetft, 7. e. Lands
or other heritable Rights, to which the De-
ceafed neither did, nor could fucceed as Heir
to his Predeceffor.

N 3. The legal or lineal Succeffion {s regulated
thus.

[1.] Defcendents fucceed. Among whom
the eldelt Son, by Right of Primogeniture, is
preferred to all his Brothers, and all the Sons
to the Daughters. If there be only Daughters,
they fucceed all equally to the Eftate, in {o
far as it is divifible, who therefore are called
Heirs Portioners. If the Perfon to be fucceeded
to have Sons, and Grandchildren by his eldeft
Son decealed, thefe Grandchildren will, by
Right of Reprefentation, as come in place of
their Father, exclude his Brothers; and a-
mong fuch Grandchildren, the eldeft Male is
preferred, and all the Males to the Females.
If there be only Females, they fucceed equally,
fave only that indivifible Rightsgo to thi1 e}{

cit,
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deft, as in the Cafe of female Children. The
fame Rule is obferved in Defcendents of remo-=
ter Degrees, when they fall to fucceed.

~ [2.] If the defcendent Line be fpent, Succef-
fion goes to the collateral Line. Inwhich the
whole Blocd excludes the half Blood. For, 1.
If there be only one Brother german, he and
his Defcendents fucceed to both Heritage and
Conqueflt. 2. The Sifter or Sifters german, as
Heirs Portioners, and their Defcendents. ~ 3.
Failing Brothers and Sifters german, a fole
Brother by the Father’s Side, and his Defcen-
dents, have Accefs to the Succeffion. 4. A
Sifter or Sifters by the Father’s Side, and their
Defcendents. If there be feveral Brothers, and
the middle of three Brothers die, leaving both
Heritage and Conqueft, Law creates two Heirs
to him, wviz. makes his immediate elder Bro-
ther Heir of Conqueft, and the immediate
younger Brother, his Heir of Line. Ifa Son
of a fecond Marriage die without Iffue, leav-
ing two or three Brothers of a former Mar-
riage, the youngeft is both Heir of Line and
of Conqueft. Heritage defcends, butr Con-
queft afcends.

[3.] If there be no Brothers or Sifters ger-
man or confanguinean, the Succeffion afcends,
1. To the Father of the Deceafed. 2. Fail-
ing the Father, the Father’s Brothers and
Siftersfucceed in their Order. 3. Failing the
Father’s Collaterals, the Succeffion mounts to:
the Grandfather. - After whom, it goes afide

to
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to his Collaterals. . Which failing, it reachethi
to the great Grandfather, &%.f{o long as a-
ny Propinquity of Blood can' be inftructed.
[4.) If the Defuntt’s Blood be fpent, fo as
no Perfon can juftly claim to be of Kin to
him, the King {fucceeds as lalt Heir (a).
4. Agnats only, and not Cognats f{ucceed,
even tho the Heritage came by the Mother.

CHAP IIL

FHow Heirs make up and perfect  their
altive Titles ; and how fuch Titles.
are extinguifbed.

E who fhould be Heir of whatever Kind,
is term’d apparent Heir, till he enter up-
on the Eftate generally, or {pecially.

1. An Heir entersgenerally, by taking a ge--
neral Brief out of the Chancery of courfe, di~
reGed to any Judge he defires, for trying by
an Inqueft of 15 {worn Men, if fuch a Perfon
died at the King’s Peace ; and if the Railer of
the Brief be hisnearelt and lawful Heir, If the
Inqueft find the Claim proven, they declare by
a Writ, called a general Service, that the Pre-
deceflor mentioned in the Brief, died at the
King’s Peace,and that the Bearer thereof
is his neareft .Jlawful Heir. Upon returning

] , where-
(«) Vide fupr. B. 1. Che 3. N-3. | -
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whereof to the Chancery, the Heir gets an
Extra& of it, fubfcribed by the Direor of
the Chancery, or his Deputy, called a gewe=
ral Retour. Which intitles him to all heritable
Rights, whereupon the Deceas’d was not, nor
needed to be infeft. An Heir may be infefc
in Tenements within Burgh, upon a general
Service, and Predu&ion of his Predeceflor’s In-
feftment ; or by Ha/r and Staple, when the Bai-
lie of a Burgh Royal delivers to him the Hafp
and Staple of the Door, as Symbols of Seifin,
after he hath cognofced his Proximity ot Blood
to the Deceas’'d, by an Inqueft of the Neigh=
bouthood, to which the Clerk of the Burgh
muft be Notary (a).

2. In order to infeft an Heir in Lands in
the Country, or other heritable Rights, where-
in the Predeceflor died infeft, he muftenter
fpecially. An Heir enters {pecially, either in
the ordinary Courfe of Law, or by the Su-
perior’s voluntary Deed.

[1.] Entry in the ordinary Courfe of Law
18, by taking a {pecial Brief out cf the Chan=
cery, dire&ed to the Judge ordihary, where the
Lands, &¢. ly, to enquire by an Inquelt, 1, If
fuch a Perfon died laft veft and feifed in fuch
Lands, at the Peace of the Sovereign. 2. If
the Raifer of the Briet, be next lawful Heir
to him therein. 2. Of whom the Fieis held
in ¢apite, 4. What is the Manner of holdings |
5. Whatis theold and new Extent of the

: Fie,

() A& 27- Parl. 1« Jam. VI
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Fie. 6. If the Heir be of lawful Age. 7. Of
whom theFieis now held,from what Time, how
and by what Service, and through what Caufe.
This Brief is proclaim’d by Order of the
Judge, upon 15 Days warning, at the Market-
crofs where the Lands, &v. ly, thatall Per-
fons having Interelt, may appear at the Day
and Place appointed, to hear and fee the Brief
ferv'd and retour’d, and an Inqueft is fummoned
at the Day appeinted for the Service; the In—
queft, if they find the Points of the Brief clear
inftru&ed, they ferve the claimant Heir in
fpecial, in the Lands, &@c. Which fpecial Ser-
vice being returned to the Chancery, he gets
an Extra& thereof from the DireGor; called a
Jrecial Retour, which includes a general Ser--
vice, as a Part thereof. The Heir {pecially {erv-
ed and retoured, if the Lands hold immedi-
ately of the King,obtains a Precept out of
the Chancery of Courfe to the Sheriff, or o-
ther Judge ordinary, where they ly, to in-
feft him, capiendo fecuritatem for a Sum equi-
valent tothe nonentry Duties refting, and
for the Relief. Upon which;if Seifin be not
taken before the next Term after, the Heie
muft take out a new Precept, before he can
be infeft. The Sheriff, or other Judge or-
dinary miuft give Seifin, and the Clerk ofthe
Jurifdi&ion be Notary to it ; tho Seifin up-
~on other Precepts outr of the Chapcery may

Ff be
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‘be given by others, as Bailies or Notaries (),
"A Seifin  Ox is due to the Sheriff or Judge
ordinary, for giving Infeftment. Bur the Heirs
of Vaflals of Church-lands, whofe Valuati=
cnis but 100 L. Seors or under, are free of pay-
ing a Seifin Ox, and their Dues to the Judge
ordinary, exceed not the twentieth Part of
their feu Duties (4). If the Judge ordina-
ry refufe to infeft the Heir, the Lords of Seffi~
on will, upon Application, and Inftruments
taken againft him of his Difobedience, grant
Warrant to the Direttor of the Chancery, to
iffue forth a Precept to any other Perfon,
as Sherift or Bailie in that Part, to grant In-
teftment. Vaffals of Church-lands in Orkney and
Zetland, not exceeding 20 L. Scots of Valu=
ation, bruik by the Udal Right, without Re~
“novation of their Infeftments (c).
When Lands are retoured to be held of
a Subjeét Superior, he fometimes, upon Sight
of the fpecial Retour, grants willingly to the
Heir a Precept of Seifin, called a Precept
of clare conflat, upon a {pecial Retour. But
if he, being infeft in the Superority, refufe to
‘grant fuch a Precept, he may be charged by
three confecutive Precepts, iffued forth of the
Chancery , to infeft the Heir, and upon Re-
port to the Chancery, of his perfeveringin
Difobedience, after he was required by the
laft
" !(“) A& 77. Parl. ¢, Tam. V.jun&, A& 14. Parle 18 Jam.

VI (0) A& 1x Sefl 7. Pal W. and M. () A4 2:.
Beile 2. Parh W, and M,
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laft Precept, the Dire&or of the Chancery
iffueth a fourth Precept to the Sheriff or o=
ther Judge where the Lands ly, if the con-
tutiiacions Superiot be the King's immedi-
ate Vaflal; or to his immediate Superior;
where he holds of another Superior inter=
jeGted betwixt him and the King,and upon
that Superior’s Difobedience ; to the Judge
of the proper Jurifdi&ion, commanding him
to give Infeftment to the Heir. If the con-
tumacious Superior is not infeft in the Su-
periority, the Heir maygafter the three con=
fecutive Precepts aforefaid, charge him perfo-
nally, or at his dwelling Place, to enter Heir
“in {fpecial to his Predeceflor laft infeft; within
40 Days, if within Scotland, and at Edinburgh
Crofs and Pier of Leith on 60 Days, if forth
thereof ; and, the Daysof the Charge bemng
elapfed, may purfue a Declarator of Tznfel/ of
Superiority.  Upon Declarator obtained againft
the apparent Superior, hisimmediate Supe=
vior may be purfued fummarly to fupply hig
Place; under the Pain of Tinfel of his Right
of Superiority. ,

Retours are ordinarily reduced bya giand
fnqueft of 45 Members, upon a Latin Sum=
mmons of Error. In which Procels of Error,
the Purfuer ctaves, that the Service may be
reduced, becaufe he is a nearer Relation to
the Deceas’d, than the Defender § and that the
Inqueft whoferv’d fuch a one Heir, have ers
red; atd ought to be Eunifhed in their Per=

"f3 fong,
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fons and Goods, tanquam temere jurantes fuper
affifa, that is, by efcheating of their Move-
ables, a Year’s Imprifonment, and Infamy, (a).
The Retour may be reduced, without de~
claring the Inqueft guilty of wilful Error :
As when the Error was not evident and grofs,
nor inferred upon Grounds reprefented to
the Inqueft, at the Time of their Verdid,
or not purfued within three Years. And a
Retour may be reduced at any Time with-
in'twenty Years (b), even upon other Grounds
than thofe offered to the Inqueft.

[2.} One enters Heir by the Superior’s vo~
luntary Deed, when, without ferving himfelf
Heir, he gets from the Superior a Precept of
clave conflat. In which the Superior acknow-
ledges, that fuch a one died laft veflt and
feifed in the Lands or others to be entred to,
holden of him by fuch a Tenure; and that the
Perfon mentioned in the Precept is next lawful
Heir to him therein, and of lawful Age to en-
ter, and therefore commands his Bailie to in=
teft him. Seifin cannot be taken upon a Pre-
cept of clare conftat, after Death of the Granter,
or Receiver of the Precept (¢).

3. An Heir may enter any of the ways afore~
faid, either with, or without the Benefit of In-
ventory. The Manner and Time of giving
up, recording, extra&ing f{uch Inventory, and

: eiking

(2) A& 48. Parl. ¢ Jam. TIL. junt. Reg- Maj, Lib- 1.
Cap. 14. Skeme, Not.161. (6) A& 7+ Parl. <.ﬂjam- V.
jun@ A& 13. Parl 220 Jamw VL () At 35+ Sefll 4. Parl.
Will. and Mary.
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eiking toit, is prefcribed by Law (a). Seifines
in favour of Heirs, muft be regiftred in the
fame Manner as Sgifines granted to fingular
Succeflors. - -

4. Heirsin fome Things, as Tacks, Penfi-
ons, Reverfions,- Obligements in favour of
Heirs of a Marriage, to be performed before
the Father’s Death, and fome Heirs, as thofe
fubftituted in Bonds immediately to the origi-
nal Creditor, want not to be ferved for making
up their a&ive Titles. ' ST

Having thus fet forth how the a&ive Titles
of Heirs are made up and extinguifhed, I fhall
now confider what Intereft they have, by be-
ing Heirs, which is either active or paflive.

CHAP. Iv,
The attive Intereft of Heirs.

HE a&ive Intereflt of Heirs is the Bene=-
fit they are intitled to: Which is partly
competent to them before they enter Heirs, or
own the Right in their favour, partly after
they are entred, or have owned the Right,
The Benefit accruing co Heirs before their
Entry, is common to all apparent Heirs: The
Advantages belonging to Heirs entred are ap-
propriated to them refpectively,
F f3 TIT.

(¢) A& 24, Sefls §0 Parle K. Wil
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TIT, L

The Advantages and Privileges competent to aR
apparent Heirs o

" A N apparent Heir, of whatever Kind,
4\ has, during his Apparency, feveral va-
Iuable Rights and Privileges belonging to him,
as 1. The Law_ of Death=bed, 2. The Year
of Deliberation. 3. Exhibition ad deliberan~
dum. 4. Aliment out of the Predeceflor’s
1‘3943) e,

~ SECT. L
The Law of Death-bed;

1. THE Law of Death-bed is an ancient
Privilege, introduced in favour of Heirs by
immemorial Cnftom, that they cannot f{uffer
Prejudice by their Predeceflor’s difpofing of,
or affeting gratuitoufly his real Eftate directly;
by Difpofition, or making Infeftments of An-~
nualrent or heritable Bonds, @, or indireétly,
by granting perfonal Bonds, whereupon the
fame may be adjudged. But fuch Deeds, if
confented to by the Heir, are good : And a
Perfon may on Death-bed, without Confent
of his Heir, perfe& an old Right, or do a
Deed, to which he might have been otherwife
compelled, as for Payment of his Debt; or

- ’ hay
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may grant a new Right for an equivalent one-
rous Caufe.

2. A Deed is underftood to be in Death-
bed, if before figning and Delivery thereof,
the Granter was fick, and never convalefced
thereafrer. Which may be anulled or over-
turned by Reduion ex capite leéti, at the In-
ftance of theapparent Heir, or of his Creditors,
or of the Creditors of the Decealt:

3. The common Defences in this A&ion are,
1. That the Author of the Deed quarrelled,
was at the Tume in liege pouftie, that is, in per-
fet Health. 2. That tho” he was fick at the
making of the Deed, yet he recovered perfect
Health thereafter. Which Defences are allow-
ed to be proved two ways, 1. By his going
free and unfupported to, and returning from
Kirk or Market in Day-time, when People are
there gathered together, after the Deed quar-
relled (). 2. By his living Sixty Days after
the Deed, tho’ during that Time he went not
to Kirk or Market (0).

4+ The ordinary Reply to the firft Qualifica-
tion of %ege pouftie is, that the Deceaft did not
walk fo Kirk or Market freely, but was fup-~
ported, and appeared to have ftrained Nature.
Before Anfwer to the Relevancy of which con~
trary Alledgances, the Lords allow Witnefles
to be produced by either Party, as to the Con-
dition of the Health or Sicknefs of the Decealt,

Ffag as
K,.( \)Vﬁf’c of Seders 29 Feb, 1692, (6) A& 4. Sefl 6. Parl.
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as to his going to Kirk or Market, and the
Manner of it, and the Symptoms of Sicknefs
that appeared on him.

It is relevant to reply to the Second Qualifi-
cation of Jiege pouftie, founded on the Granter
of the Deed’s furviving it Sixty Days, that his
Sicknefs {o affeGed him at the Time of doing
the Deed quarrelled, that he was not of
found Judgment and Underftanding (a).

5. Some Degeds are preflumed to have been
granted on Death-bed, as holograph Writs
Wf(iintl'ﬂg Witnefles, until the contrary be pro=
veEd, ‘ ‘ '

SECT. IL
The Year of Deliberation,

A N apparent Heir hath Year and Day ta
deliberate, whether he will enter or renounce,
Which runs from the Predeceflor’s Death, un~
lefs the apparent Heir be a pofthume Child,
whofe Tutor has a Year after his Birth, al-
lowed to deliberate what is proper to be done
for the Pupil in that Matter. He cannot be
purfued within the Year of Deliberation (4) :
But Citation upon a Summons given within
the Year, to appear on a Day without the
Year, is fuftained. This Privilege of a Year
to deliberate, is palt from by the apparent
Heir’s renouncing within the Year.

SECT.

{4) Ibid- (¥) A& 76. Parl 6. Jam. 1V,
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 SECT. IL
Exhibition ad deliberandum.

AN apparent Heir may ( without inftru&=
ing any Title, or proving his Proximity of
Blood, unlefs he be a Foreigner) purf{ue Exhi-
bition ad deliberapdum, at any Time before he
enter Heir, either within the Year of Delibera~
tion, orafter it is expired. In which Procefs
he may call for a Sight of all Rights or Writs
granted to or by his Predeceflor, or that were
in his Pofleflion guovis modo at his Death: That
he may fee whether he will find his Account in
entring upon the Eftate. But ke cannort in=
{ilt for Delivery of the Writs exhibited, or to
have them tranfumed ypon his own Charges :
Nor yet can he oblige fuch as had Dealing with
his Predeceflor, to count and reckon ad delibe
randums '

SECT, IV;
Aliment out of the Predecelfor’s Lands, &c:

1. AN apparent Heir in Ward-lands, is in=
titled to Aliment out of them during the Ward,
according to his Quality, if he hath no other
Feu or Blench Lands to live upon, or to what
is wanting of a fufficient Aliment out of his

‘ : other
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other Lands (4). And any other apparent
Heir, whofe Predeceflor’s Eftate is liferenteds
if he cannot aliunde entertain himfelf, gets Ali-
ment off the Liferenter, not being a Liferenter
by Refervation (4).

- 2. An apparent Heir may defend his Prede-
eeffor’s Right, whether he be cited, or com-
pear for his Intereft; and may continue his
Predeceflor’s Poffeflion, and purfue Mails and
Duties againit the Tenants, He is allowed to
bring the Predeceffor’s Eftate to a Roup, whe-
ther Bankrupt er not. Again, an apparent
Heir to the apparent Heir who died, after he
had been Three Years in Pofleflion of the
Predeceflor’s Eftate, pafling him by, and fer-
ving Heir to a remoter Predeceffor lalt infeft,
is liable to the Debts and Obligements of the
interjected ‘Predeceffor, to the Value of the
Eftate, deducing Debts already paid, with Pre-
ference of his own Debts already contrated,
and the Debts of the Predeceflor to whom he
isferved (¢c). Apparent Heirs are alfo intitled
to fuch heritable Rights as require no Service
of an Heir. |

TIT.

(«) Vid. Part 2 B. 2 Chaps 3. Tit: 3. N. 1. (&) Ibide
Chap, 4. Tit. 4. Se&t- 1. () A& 24+ Scfle <. Parl. K. Wikl
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TIT. IL

"AStive Intereft competent to the fevgral Kinds of
Heirs after they are entred.

(F EIR S male, and Heirs of Tailzie
“and Provifion are intitled to no
more than the Subject provided to them, or
what is acceflory thereto. Obligements, in fa-
vour of Heirs of Tailzie or Provifion, are.al-
ways effeGual againft the Heir of Line, in re-
lation to whom, the Heirs of Tailzie or Provi-
fion are confidered as Strangers or Creditors.
Where Infeftment is granted to a Man and his
Wife, and to the Heirs or Bairns of the Mar~-
riage, male and female {ucceed equally, and
Daughrers exclude Sons of another Marriage s
But the Father may, if he pleafe, exercife his
Power of Divifion thereof. A Provifion of the
Conqueft, during a Marriage, to the Heirs or
Bairns thereof, reacheth only to what more
the Father had at his Death, than when the
Contra& was entred into, with the Burden of
all his Debts contraced upon the account of
{fuch Acquifition. Heirs of Provifion, whe- -
ther in a particular Subje&, or by Claufes of
Conqueft, cannot fuffer Prejudice by any pofte-
rior arbitrary, or merely gratuitous Deed of
the Perfon whom they reprefent.
2. If there be no Heir inftitute, a fole Heir
of Line enjoys the whole Eftate, where there is
ne
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no Conqueft, and an Heir of Conqueft. If
there be feveral Heirs of Line, as when Heirs
Portioners {ucceed, the Eftate is divided a-
mongft them equally, fo faras it may admit
of Divifion: But Rights indivifible, as Titles
of Honour, Superiorities with the Cafualties
thereof, and the principal Mefluage, or Coun-
try-dwelling-houfe go to the eldeft Heir Porti-
oner, without giving Compenfation, or any
Thing in lieu thereof to the ‘other Co-heirs.
She is alfo preferred to the Cuftody of the
Writs.

3. When there are both an Heir of Line
and an Heir of Conqueft, the Heir of Line has
Right, 1. To all heritable Rights, derived
to the Deceafed from his Predeceffors, requir~
ing Infeftment to their Accomplithment, whe-
ther perfeGed by Infeftment or not, and to all
Reverfions of fuch Rights. 2. To all Tacks,
Penfions, or annual Preftations, and other
Rights requiring no Infeftment, and not com~
petent to Executors, by their including #ra-
&um futuri temporis. 3. To Bonds wherein
Executors are excluded. 4. To heirfhip
Moveables, which are the beft of every Kind

" of Moveables belonging to the Deceafed, thas
#5, Bodies, or Things in Kinds, and not Quan-
tities or Fungibles, This heirfhip Moveable
is fometimes a fingle Thing, fometimes a Pair,
or Dozen of Things of one Sort, according as
they are ufed by Pairs or Dozens. Heirfhip
Moveables belong only to the Heirs of Pre-

13:633
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lates, Barons and Burgefles. Under Prelates
Law comprehends all beneficed Perfons, in be-
nmeficio at their Death. By Barons are figni-
fied all Perfons dying, infeft in Lands or An=
nualrents ; and thofe, once infeft, are pre=
fumed to continue fo till Death, unlefs the -
contrary be proved. But no Perfon, of any of
the Chara&ers aforefaid, hath heirfhip Move-
ables, if he died at the Horn, and his Efcheat
was gifted and declared. 5. The Heir of
Line falls to be Tutor of Law, as neareflt Ag-
nate to a Pupil or Ideot. :

The Heir of Conqueft {ucceeds to Lands,
or heritable Rights acquired by his immedi-
ate Predeceflor, whereupon Infeftment did, or
might follow, and to Reverfions of fuch, who
is not bound to relieve the Heir of Line of
Debts contra&ed for making the Acquifition :
But after an Heir of Conqueft hath once {uc-
ceeded, that, which before was conqueft, be-
comes Heritage, and defcends to his Heirs of
Line. :

4. When an Heir of Line concurs with an
Heir inftitute, the former has Right to every
Thing not {pecially provided to the latter.

5. Tho fome of the Heirs aforefaid got the
whole Heritage, others only particular Lands
or Rights, fome fall to the Succeflion alone
and folidly, others only by equal Parts, or
proportionably ; all of them f{ucceed in univer~
Jum jus defunéti, that is, to the whole Right
of fuch a Kind, but not to the Whole of each

| ’ Right,
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Right. No Heir can 4ifp0ne his Predecdfor’s
Eftate, to the Prejudice of his Predeceflor’s
Creditors, till a full Year after the Predecef

for’s Death (a).

CHAP. V.
The paffive Intereft of Heirs.

: HE paflive Intereflt of Heirs, is the

I Engagements and Burdens they are

| fubject tosafter or before their Entry,
called paffive Titles.

TITLE L
The paffive Title to which Heirs arve liable by

being entred.

1. Y F an Heir enter with the Betiefit of an
A Inventory made, given up, recorded
and extra&ed in due Form, he is an{werable
no further than to the Value of the Heritage
contained in the Inventory : But if he hath
meddled before unneceflarily, that is,not fimply
for Cuftody and Prefervation, or thereafter
with any Thing fraudulently omitted out of
the Inventory, he is liable univerfaily (5).
~ 2, HCII'S

?agf)K%?(ew Sefli 1 Parl 1. Che IL  (3) A& zft. Sefls 5
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2. Heirs entring fimply, without the Bene-
fit of an Inventory, ftand engaged folidly to
all the Debts owing by the Deceafed, and to
all the Kinds of Obligations to which he was
a Party, and which might affe@ his Eftate,
tho’ the Inheritance will not fatisfy thefe. Be-
caufe fuch an Heir is reputed, in Law, one
Perfon with his Predeceflor, and their Con-
dition is the fame. Under Heirs entring fim-
ply, I don’t comprehend Heirs nominatim fub~
ftitute in Bonds, who are liable only to the
Value of the Sums they got by the Subftitu~
tion. Albeit an Heir entring {imply fucceeds
only to heritable Debts owing to the Defun&,
he may be {ued for moveable Debts owing by
him, if the Creditor think fit : But the Heir
paying, may get Relief off the Executor, fo
far as the free Moveables will extend.

3. Tho’ Heirs be liable for their Predecef-
{ors Debts, all Heirs are not liable the fame
Way. For, 1. Heirs Portioners, tho’ joyntly
bound for the whole Debt, are feverally anfwer-
able only pro rata, every one for her own Share,
until the relt of the Co-heirs be difcuffed: But
1f one of them fhould turn infolvent, the fol=

‘vent Heirs fhould be liable for the Whole. 2.
One ferving himfelf Heir toa remoter Prede-

ceflor, laft infeft, pafling by his immediate Pre-

deceflor, who died unentred, after he had pof=

fetied the Eftate Three Years,is liable to the

Debts and Obligements of the faid interjeGed

" Predeceflor, only to the Value of the %ﬁ;te,
- edu~
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dedu&ing Debts already paid: Whofe own
Debts, and thofe of the Predeceflor to whormi
he enters, are preferred to the Debts of the in-
terje&ted Predeceffor(a). 3. Heirs of Tailzie do
not reprefent the Deceas’d, in Obligations con=
trary to the Terms of the Tailzie ; nor yet do
Heirs of Provificn reprefent him fimply :  For
they are notbound to relieve the Father’s Cau-
tioner, for Implement of the Provifions made
to them, tho’ he be Creditor to the Father for
his Relief. Nor are they liable to ftand to
the Father’s pofterior, voluntary gratuitous
Deeds, to their Prejudice, but only to his Ob~
ligations for onerous Caufes, or juft and ratio=
nal Confiderations, as the providing a compe=
tent Joynture to another Wife, or giving fuit=
able Portions to Children of another Mar=
riage. 4. All other Heirs, not having the Be-
nefit of Inventory, are liable to their Prede-

ceffor’s Debts in folidum. , |
4. Heirshave a Privilege, that they cin be
fued only in a certain Order, one after ano=
ther is difcufs’d, called the Benefit of Order or
Difeuffion.  ‘Thus general Obligations, not re—=
lating to particular Lands, affe& 1. The Heirs
of Line. 2. Heirs of Conqueft. 3. Heirs of
Taizlie;whoare Blood-relationsto the Deceas’d,
as 1. Heirsmale. 2. Heirs of Marriages. 4.
Heirs of Tailzie or Provifion, who have no
Right of Blood. 5. Heirsfubftitute by Name
in Bonds. But the Order aforefaid of dife}uf—“
' ing

L 2
(o) 1bids )
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fing is not obferved. 1. Where the Heir In-
ftitute is exprefly obliged to relieve the Heir of
Line. 2. For fulfilling Deeds relating only
to particular Lands, or heritable Rights, the
Heir who {ucceeds to thefe Lands or Rights;
muft be purfued before the Heir of Line, 3.
Where the Predeceflor hath, in his Obligati=
on, exprefly renounced the Privilege of difcuf~ -
fing his Heirs, any Heir may be {ued at thé

Creditor’s Option.
P

TIT. 1L

Paffive Titles to which apparent Heirs may be lit
able, before they enter. -

HESE ate, i. Their being lawfully
- charged to enter Heir, and not re=
houncing. 2. Geflioe pro herede, or behaving
as Heir. 3. Lucrative Sueceffion, poff contraltum
debitum. '

SECT. L
The paﬂ%ve Title of lawfully charged to enter Héﬁg

and not remouncing.

- 1. AN apparent Heir decliniig to entet Heif;
to the end his Predeceffors Creditors may affeét
their Debtot’s Eftate for their Payment, may,
if within Scot/and, be charged to enter Heir
to him within 4o Days, at the Inftance of @

e

G g o Cres
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Creditor of the Deceas’d, with Certification, if
he enter not, fuch Procefs willbe granted
againlt him, as if he were aually entred.
‘This is called a general Charge to enter Heir ;
which is given by virtue of Letters of gene—
ral Charge, pafling the Signet,*and may be
executed againit the apparent Heir, within the
Year of Deliberation (a). After elapfing of
which Year, and of the Days of the Charge,
the apparent Heir may be purfued for Pay-
ment: For a general Charge to enter Heir,
fupplies the Place of a general Service 5 and
thereupon the Creditor of the Deceas’d, reach=
eth both the Perfon of the apparent Heir of
his Debtor, and any Eftate eftablifhed therein,
unlefs he renounce.

2. Butin order to affe@ Heritage not efta-
blifhed in the Perfon of the apparent Heir, he
muft be {pecially charged to enter Heirto his
Predeceflor, within 40 Days (), by virtue of
Letters of fpecial Charge, under the Signet, ob-
tained upon a Decreet, for Payment, againft
the apparent Heir. Which {pecial Charge is
in place of a fpecial Service,and isufed in T'wo
Cafes. 1. When the apparent Heir’s Prede-
ceflor is Debtor to the Charger; in which
Cafe, the Debt muft be conftituted againft him
paffive, by a Decreet upon the general Charge,
before the {pecial Charge is given. 2. A {peci-
al Charge is ferv’d againft the apparent Heir,
for Debt contraced by himfelf : In which Cafe

' the

(#) A&t 1os. Parle 7, Jam. V. (8) A& 27. Parl.23. Jam. VI
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the Creditor may, without any previous ge-
neral Charge, charge his pcbtor to enter Heir
{pecially to his Predeceflor's Lands'and Herita=
ges, with Certification, if he enter not, he, the
Creditor,fhall have fuch Procefs and Execution
againft thefe, as if he were entred. Such a
{pecial Charge may be given, and Procefs, after
elapfing of the Days in the Charge, may fol«
low at any Time after the Predeceflor’s Death,

3. Both general and fpecial Charges to en~
ter Heir, are allowed againft Minors as well as
Majors (a), even againft {fuch as cannot enter,
were they willing, wiz. minor apparent Heirs
in Ward-lands.

4. Thereis no Neceflity of a general or {pe~
cial Charge to enter Heir, in order to purfue
Redu&ions, Declarators, or real A&ions,
which are competent againft apparent Heirs,
without a previous Charge.

s. The apparent Heir may free his Perfon
and proper Eftate, from Diftre(s by Procefs,
upon a general or fpecial Charge for his Prede-
ceffor’s Debt, by renouncing the Inheritance
in due Form and Time, while Things are {till
entire, that is, before he has done any A&,
which implies his Acceptance of the Succeffi=
on. ‘

Gg2  SECT,
(«) A& ¢ Parl. 230 Jam. VL
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| "SECT. 1L
- Gefltio pro herede, or bebawing as Heir,

‘1. BEHA VIN G as Heir, is a paflive
Title, whereby an apparent Heir receiving.
what hehas no Right to, but in the Quality
of Heir, or doing that which he could not do.
but as Heir, or which denotes his Willingnefs
fo be Heir, is liable to all his Predeceflor’s
Debts.

“ 2. This paffive Title is inferred, 1. By In-
tromiflion with éither the moveable Heirfhip,
formally drawn and {eparated as {fuch from the
other Moveables, or any Kind of Moveables
out of which Heirfhip could be drawn. A-
gaintt which this Defence lies, that the Deceaft
could have no Heirfhip Moveable, becaufe, 1.
He was neither Prelate, norBaron, or Burgefs.
2. He died at the Horn, and his Efcheat was
sifted and declared before the Creditor’s Pur-

uit. 2. Tis Behaviour as Heir, to enter to
poflefs or meddle with any heritable Eftate be-
tonging to the Decealt, to which the Intromit-
ter would fucceed as Heir; as to cultivate or
farm out the Ground, or reap the Fruits of it
3. This paflive Title is incurred, by the ap-
parent Heir’s pofleffing his Predeceffor’s Eftate,
by virtue of a Right to Apprifing or Adjudi-
&avion; for the apparent Heir’s own Debt, real
or feigned, acquired by him before or'afte!‘

T > o)
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expiring of the legal Reverfion, as if no fuch
Right were in his Perfon (a). 4. It is reputed’
Behaviour in an apparenc Heir, to purchafe by’
himfelf, or other Perfon to his behoof, any
Right to his Predeceflor’s Eftate, redeemable
or irredecmable, other ~vays than as highefk
Offerer at a publick Roup without Collufion,
or to poflefs the faid Eftate by Rights or Dili-
gences, eftablithed in the Perfon of a near
Relation, to whom he may alfo fucceed as
Heir, not lawfully purchafed at a pdblick
Roup (4).
* 3. One is not paffive liable as having aGed
as Heir, by raifing Brieves to ferve Heir,
whereon no Service followed, or by a Decreet
pafling againft him, upon his failing to prove
Payment of a Debt owing by the Deceaft,
which he, being fued for the {fame, undertook
to do; or by his paying fome of the Prede-
ceflor’s Debts ; or by an Heir of Line’s renoun-=
cing the Inheritance in favour of an Heir male;
to whom the Deceaft had difponed it, tho he
receive a Gratuity for letting it go, feeing no
Creditor fuftains Harm thereby, and the Heir
male might have forced him to renounce,
4. No ad&ing apparent Heir is liable to this
paflive Title, but he who has Right to {ueceed
to the Subje& meddled with: Nor can it be
purfued againft the Behaver’s Heir, unlefs there
was, at leaft, an extracted A& of Litifconteita-

tion upon it againft himfelf.
| Ggs 5. Be

(#) A& of Seder, 28 Feb. 1662, (4) A& 24. Sefl, 5. Parl. Ko Will,
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5. Behaviour as Heir doth make the A&ors
liable no further, than if they were ferved
Heirs. But they have no Benefit of Difcuffion
eompetent to Heirs lawfully entred, nor dire&
Relief when diftrefled, from the Heirs liable
before them.

SECT. IIL

Lucrative Succeffion polt contra&um debitum,

1. LUCRATIVE Succeffion poff con~
traftum debitum, is a paflive Title, by which
one accepting from another, without any one-
vous Caufe, a Difpofition of any Part of his
Heritage, to which the Receiver would have
fucceeded as Heir to the Difponer, isliable to
all the Granter’s Debts contra&ed before the
faid Difpofition ; which is accounted praceptio
bereditatis, Anticipation of the Inheritance,

2, This paffive Title is incurred by the
‘Accepter of a gratuitous Difpofition of Lands,
Annualrents, or other Heritage, to which he
might have fucceeded as Heir of Line or Con-
queft, or as Heir male, or of Tailzie or Provi-
fion; whether he be, for the Time, immedi=
ate, or mediate apparent Heir, if otherwife,
neceflarily to fucceed by Courfe of Law, as
the Difponer’s eldet Son, or that Son’s
eldeft Son. But taking a Bond of Provi-
fion, or a Right to moveable Heirthip or
Tacks, or a Difpofition to Things which

the Receiver might not have otherwife {uc-
ceed=
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ceeded to,as an apparent of Tailzie’s getting a
Difpofition of what would have fallen to the
Heir of Line, orthe Heir of Line’s accepting a

Difpofition of tailzied Lands, doth not infer

this paflive Title. Nor isit incurred by a Fa-

ther’s Difpofition to his fecond Son, while the
eldeft is alive; or by a Difpofition from one

Brother to another, tho’ the Difponer had no

Child for the Time; or by Difpofition to

a third Perfon, for the behoof of the appasent

Heir. -

3. To found this paflive Title, 1. Both the
Difpofition and Infeftment thereon muft be af-
ter the Difponer’s contra&ing Debt ; for an

- Infefement pofterior to the Debt, upon a Dif~
pofition anterior thereto, doth not infer it.
And the Debt is underftood to be contra&ed,
when taken on, and not only when it is con-
fiituted by Bond given for it, or Decreet a-
gainft the Debtor. 2. The Difpofition muft
be either without any onerous Caufe, or for a
Radie witnn'ndfrtne viiue ot tne™1'ting dit-
poned. For if the Caufe be adequate, or near
to the Worth of what is difponed, this paffive
Title is novincurred.

4. This paffive Title doth ( as the former
of Behaviour as Heir ) make the lucrative
Succeflor liable in the fame Manner, as if he
was entred Heir, and no further,

Ggas CHAP.
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CHAP VI

Of Succeffion to Moveables and perfonal
Rights.

Q UCCESSTION to Moveables is ei~
ther authorized by Law, or unwar-
rantable. '

TIT. I,

Of Succeffion 30 Moveables and perfonal Rights,
authorized by Law.

1. UCCESSION to Moveables and

) perfonal Rights authorized by Law,
is that which is regulated by the exprefs, or
prefumed Will of the Deceafed.

2. His exprefs Will is declared by a Tefta=
ment, orCodicil made by himfelf,

3. A Teftament is a deliberate and juft
Difpofition, of what one would have done,
concerning his moveable or perfonal Eftate af-
ter his Death, with or without the Appoints
ment of an Executor. Which is called 3 Ze=
ftament Teftamentary. :

4. A Codicil is a lefs folemn Will of one
that dies teftate or inteftate, by which, if te=
ftate he burdens the Executor i his Tefta=

ment
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ment, and if inteftate, his Executor at Law,
or nearelt of Kin, to pay fome Legacies, or
do fome other thing after his Deceafe: Or
whereby one alters, retrads, or explains fome~
thing in a Teftament made by him.
5. One’s prefumed Will is declared bya
Teftament made after his Death by the Com-
miflary or confiftorial Judge, according to
the Direction of Law, called a Teffament Da-~
tive, The Reafon why it is fo called, will
afterwards appear. .

SECT. I,
Of Teftaments Teflamentary.
1. TESTAMENTS teftamentary,

are either written, or nuncupative.

2. A wrtten Teftament is, that which, at
the Time of making thereof, is committed
to Writing. Which muft be either holograph,
all written with the Teftator’s own Hand,
or {ubfcribed by him, before two Witnef-
fes, if he can write, or by a Notary and
two Witnefles, if he cannot write. And a
Minifter is authoriz’d by his Chara&er, to
officiate as Notary in Teftaments ().
3. The like Solemnity is required in Co-
.dicils and Legacies above 10e. L. as in Te-
ftaments. A Teftament made in Eugland or
in any other Nation, according to the So-
' lemnity

. () A& 133 Pal 8 Tam. VL
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lemnity of the Place ( tho’ different from
what our Law prefcribes ) is {uftained to
tranfmit Moveables in Scor/and.

4. A nuncupative Teftament is, when the
Tefltator doth by Word of Mouth only de-
clare his Will. Such a Teftament is of no
Force in Scotland, for appointing an Ex—
cutor.

5. All Perfons may make Teftaments who
have the Ufe of their Reafon, even Minors
having Curators without their Confent, Per-
fons interdi&ed, without Confent of the In-
terdi&ors, and married Women, without Con-
fent of their Husbands. But Pupils, or I-
diots, or furious Perfons, during their Di-
ftemper, or Baftards not legitimated, nor hav-
ing lawful Iffue, or Powerto make a Te-
ftament from the King, cannot make Te-
{taments. |

6. The Teftator ordinarily names Tutors
to his Children under Age, ifhe any has,
and appoints one or more Perfons called Ex—
ecutor or Executors Nominate, or Teftamenta~
1y, for executing or performing his Will, by
Payment of Debts and Legacies, &c. Buta
Teftament is good, tho’an Executor be not
named by the Teftator.

7. Moveables are the only Subje& which
can be conveyed by Teftament, and the whole

" of them are term’d Executry, becaufe they
come under the Executor’s Management. But
all cannot be difpofed of by the Teftator- For

' - the
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‘the beft of every Kind of Moveables belongs
to the Heir of Line as Heirthip, if the Teltator
be one who by Law may have Heirfhip. Nor
are always the reft of the Moveables wholly at
his Difpofal. A Woman, whether Maid or
Widow, may inded intirely difpofe of all her
Moveables, without allowing any Part to her
Children : And may, if fhe be married, freely
difpofe of her Share of her Husband’s Move-
ables, without any Claim upon the fame by
her Husband or Children. But when a Man
makes a Teftament, his Power is greateror.
lefler according to his Circumitances, at the
Time of his Death. If he be married and
have Children, Law provides to the Wife a
Third of his Moveables, called jus relitte ; to
the Children in familia, another Third, cal-
led their Legitim, or Bairns Part of Gear,or
Portion natural: And the Remainder of the
Moveables is all the Teftator can difpofe
of, thence term’d the Dead’s Part. 1t there
be either ..a Wife or Children, and not both,
the Teffament receives a bipartite Divifion,
that is, the Wife or Children in Being, get
one Halfof the Moveables for their legal
Share ; and the other is reckoned the Dead’s
Part. If there be neither Wife nor Children,
all the Moveables fall under the Denomina-
tion of Dead’s Part. Mean time, it is to
be noticed, that the Wife’s Share of the Hus-
band’s Moveables, isnot always fo large, as
the Children’s Legitim,or the Dead’s Pzi:rt. i

, or
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For perfonal Bonds bearing :Annualrent, for
Sums owing to the Teftator, are efteemed he-
ritable as to her, who has no Right to any
Share of thefe, and moveable as to the Chil-
dren, whomay claim their natural Portion
thereof, and as to the Legataries, and other
neareft of Kin, who have Intereft in the Dead’s
Part (@), unlefs the Teftator die before the
"Ferm of Payment of Annualrent; or after a
Charge, or Purfuit thereon for Payment, in
“either of which Cafes perfonal Bonds, bearing
Annualrent, are fimply moveable. But then,
as fhe hath no Benefit by fuch Bonds granted
. to her Husband, neither is her Share of the
Moveables affected with Debts of that Nature
owing by him, while the Dead’s Part and Le-
gitim are [ufficient to fatisfy the {ame.
8. No Perfon can, by his Teftament, or any
Peath-bed Deed, defraud the Heir of his
Moveables, nor the Reli& of her legal Share,
or his Children of their Legitim. A Legacy
left by the Teftator to his Wife, is not imputed
in Satisfa&ion of her legal Share, but is wholly
due out of the Dead’s Part. Nor is fhe exclu-
ded from this legal Provifion, by a conventio~
nal Provifion in her Contraét of Marriage, not
bearing exprefly to be in Satisfaction of the
Legal. A Legitim is not due to Grandchil-
dren, but only to immediate lawful Children
in their Father’s Family at his Death, whether
of the fame, or of different Marriages. But
Children are excluded from a Portion natural,

by
{«) A& 32 Parl. 1o Scfll 1s Ch. IL
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by Forisfamiliation; which 1s underftood, in
this Cafe, either of an exprefs Difcharge of the
Portion natural, or of Acceptance of a Provifi-
on in Satisfakion thereof. If fome of the
Children be fo forisfamiliate, and others not,
or provided to be Bairns in the Houfe, the
Jatter will get the whole Legitim, and fall to
the Parts of the former jure accrefcendi (a).

9. Tho' a Teftator. may difpofe of perfonal
Bonds, bearing Annualrent, as well ‘as of his
other Moveables, fuch Bonds fecluding Execu-
tors ( which are heritable as to the Creditor,
tho” moveable as to the Debtor ) do not fall
under the Dead’s Part.

1o. “The Executors Interefltin the Teltament
is fet forth elfewhere (4). /'
 11. The Dead’s Part is ordinarily difpofed
of by way of Legacy. A Legacy is a Bequeft
or Gift, which the Teftator orders to be given,
or paid after his Deceafe, to the Perfon grati=
fied therewith, called Legatary or Legatee.
A Legacy i1s either univerfal or particular.
‘An univerfal Legacy is a Gift of the whole
‘Dead’s Part, either in favour of the Eve-
cutor, or fome other Perfon. A particular
Legacy, is a Gift of fome Part thereof.
.. A particular Legacy is, 1. Either general,
4. e. conceivd in general Terms,as a Le-
gacy of 'a certain Sum of Money, without
{pecifying the Perfon by whom it is owings;
or {pecial, i e, a particular Thing given in
- - Specie

L) Vidinfr. Se@. 2 (8) Vide infr. Tit. 3.
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Specie, as a certain Horfe, or Piece of Plate,
@c. or a certain Sum owing to the Tefta-
tor by fuch a Man. If the Teftator be-
queath any f{pecifick Thing, which he knows
to belong to another Man, or an heritable
Sum belonging to himfelf, which he knew to
be heritable; the Executor is bound to pur=
chafe it for the Legatary, or give him the
Value of it. But if the Teftator bequeath
what belongs to another, {uppofing it to be
his own, or an Leritable Sum belonging to
himfelf, thinking it moveable, his Executor
is not obliged to make good the Legacy. 2.
A particular Legacy, is either written,or nun-
cupative. A written Legacy may be left
either in a Teftament or Codicil, orin a-
ny other Writ, as a Contrad, Ticket or
Letter., And tho’ none make effeGtually two
Teftaments, he may leave feveral Codicils.
And Legacies may be given, either in one,
or in different Writs, of the fame, or of
different Dates. A nuncupative Legacy, left
by Word of Mouth,within an hundred Pounds,
or a greater, if reftried to that Sum, is
fuftained, and may be proved by Witnefles.

12. Teftaments and Codicils being made
in the View that the Perfon who fo dif-
pofes of his Goods, has of his own Death,
and with & Defign that they fhall have no
Ffe& till after his Death ; the Teftator is
always ‘at Liberty to deftroy and fupprefs
them, or to revoke and alter them, by mak-

ng
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ing another : In which Cafe, the laft only
is effeGtual;and thence term’d a Latter-will.
Some things in a Teftament, as Legacies,
may be revoked or altered, without Preju-
dice to the Teftament in other things. Le-
gacies may become void, either totally, orin
Part. | r
13. Legacies ceafe totally, 1. By the Te-
ftator’s revoking them, either exprefly or ta-
citely. They may be revoked exprefly in a
feparate Codicil. Legacies are revoked ta-
citely, by fome A& of the Teftator,from which
his Intention to deprive the Legataries of
them, is gathered. Thusa fpecial Legacy of
any corporeal Thing, is underftood to be re=
voked, by the Teftator’s felling, or otherwife
alienating it, and fuch a Legacy of a move-
able Bond, is anull’d, by his taking a fub-
{equent heritable Securityfor the Sum there-
in. 2, A fpecifick Legacy is loft to theLe-
gatee, when the thing perifheth without the
Fault of the Executor. 3. A Legacy becomes
null, if the Legatary die before the Tefta-
tor. |
14. Legacies ceafe in Part only, when they
exceed the Dead’s Part of the free Gear:
In which Cafe they regularly fuffer a pro-
portionable Defalcation, without Diftin&ion
even of Legacies to pious Ufes. But a {pe-
cial Legacy will not be fo abated, in a Com~

petition with general Legacies.
15. Tho' a latter Will may commonly be
e
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revoked ; yet if one, by Contraé& or other
Deed, oblige himfelf to difpofe of his Means
fo and fo, ornot to alter his Teftament ; in
fuch a Cafe, his Will is irrevocable and un-
alterable. And an Obligement to leave a Le<
gacy, is {uftained as an irrevocable Legacy
céu of the Dead’s Part of the Granter’s free
ear.

SECT. IL
Of Teftaments dative.

1. A Teftament dative regulates Succef~
fion tothe Moveables of one deceas’d withs
out making a Teftament, by his prefumed
Will, according to the Rules of legal Succeflion
to Heritage, except as to the Particulars follow=
ing. |
gz. Where the Inteftate left no Heritage but
only Moveables, the diftinguifhing Rules are,
1. All the neareft of Kin of one Degree, Males
and Females, elder and younger, withoutany
DiftinGtion of Sex or Age, {ucceed equally to
the moveable Eftate. 2. There is no Right of
Reprefentation in this Succeflion. 3. A Woman’s
nearelt of Kin fucceed to her whole moveable
Eftate But a Man’s neareft of Kin do not
always fucceed to all his Moveables, but only
to the Dead’s Part thereof, which falls to be
more or lefs according to the Condition of his
Family at his Death. For if he leave bdgt_;;t

1g
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Wife and Children in his Family, fhe will have
Right jure relifiz to a Third of all except per-
{onal Bonds bearing Annualrent ; and they
are intitled to the reit, including fuch Bonds,
viz. to the one Half thereof as Children, for
the Legitim, and to the other Half by Suc-
ceflion, as neareft of Kin, for the Dead’s Part.
Where the Deceas’'d leaves a Wife and no Chil~
dren, fhe gets a Half of the Moveables, ex~
cepting as aforefaid, for her legal Share, and the
nearelt of Kin the reft, without Exception, as
the Dead’s Part. If Children and no Wife {ur=
vive the Deceas’d, thefe Children will enjoy
the whole Eftate, viz. one Half as their Por-
tion natural, and the other, wiz. the Dead’s
Part, as neareft of Kin,

An Aliment is due to the Reli&, for main-
taining her and the Family of her Husband,
till the next Term after his Death, when her
Joynture commenceth : Albeit fhe have a fepa-
rate Eftate of her own fuflicient for their Main~
tenance, which is modified, without refpe&
to her Joynture, according to the Quality of
the Perfon, and Condition of the Family left
by him. The Reli& gets al{o the Expence of
her Mournings for her Husband, if it was
proper for one of her Quality te have Mourn»
ings. The Expence of which Aliment 4nd
Mournings affects not the Dead’s Part only,
but comes off the whole Head of the Executry.
If a Wife die before her Husband, her Execu=
tors claim the like Share of the Husband’

‘ Hbh Moveg
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Moveables at the Time of her Death, as fhe
could have had, if fhe furvivd him, viz. a
Third or Half, according as there were Chil-
dren, or not Children, at the Time: And her
Children by a former, will fucceed equally with
thefe born to the laft Husband. But the Heir-
thip moveable is excepted, wherein the Wife
had no Intereft ; tho’ there could be no Heir
for the Time, the Husband being alive.

3. If the Defun& left both Heritage and
Moveables, the Rule of Succeflionto the Move-
ables differs in this, from the legal Succeffion to
Heritage, that the Heir of Line may draw the
Heirfhip Moveables, and the other neareft of
Kin will fucceed to the Dead’s Part of the reft.
But if the Heir be willing to collate, and let
the other neareft of Kin fhare equally with
him in all he can fucceed to as Heir; hecomes
in pari paflx with the reft. Andif there be
but one Child, who is both Heir and Execu-
tor, that Child is intitled, not only to the He-
ritage, but alfo to the whole Legitim, without
Collation of the Heritage, for increafing the
Reli@’s Share.

4. Having opened up the two Kinds of
Succeffion to Moveables, and the {everal Shares
thereof, belonging, by the Difpofition of Law,
to Heirs, Widows, Children, nearelt of Kin;
Executors and Legataries ; natural Order leads
me to fhew what are effeGual and complete
"Titles to the Moveables of one deceas’d.

TIT,
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TIT IL

What are effectual and complete Titles to the Move-
ables of one deceas’d ? ’ /

I. ITLES to the Movcables of one

deceas’d. are either effeual ipfo
jure, by the Owner’s Death, or muft be made
up and completed by Confirmation.

2. An Heir hath Right to the meveable
Heirfhip, a Widow to her legal Share, and
Children to their Legitim,pfo jure, by Deceafe
of the Predeceflor, Husband, and Father; and
tranfmit their refpetive Interefts, by their
Death, to their own nearelt of Kin, without
Confirmation.

3. Titles to the Moveables of Perfons de-
ceas'd, who made their own Wills, are perfe-
&ed by Confirmation, at the Inftance of their
Executors teftamentary. Teftaments of thofe
who die inteftate, or whofe Executor nomi-
nate declinesto confirm, are made up and
completed by Confirmation, either, 1. at the
Inftance of their Reli&s and Children, or other
neareflt of Kin. ' Or, 2. at the Inftance of the
Creditors of the Deceas’d. Or, 3. At the
Suit of Creditors of his neareft of Kin,

4. Confirmation is the Sentence of a Com-

~mitlary, authorizing and impowering an Exe-
cutor teftamentary, or an Executor appointed
by him{elf to an Inteftate, upon giving up
Hha In=
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Inventory of the Goods, Gear, Debts, and
Sums of Money, belonging or owing to the
Teftator, or Inteftate, to intromit with the
faid Goods and Gear, uplift, receive, difpofe,
and grant Difcharges thereof, and to purfue
" for the fame.

s. Teftaments are to be confirmed in that
Commiflariot, i. e. Commiflary-court, where
the Deceas'd dwelt at his Death, as his ordi-
nary Abode ; and if he had Houfes in feveral
Ccemmiffariots, before the Commiffary of the
Bounds where the chief dwelling Place lay.
Teltaments of Scotifb Men, refiding and dy-
ing Abroad ina foreign Country, ought to be
confirm’d by the Commiffaries of Edinburgh.
‘Peftaments of Mountebanks, Strollers, and
common Soldiers, fall to be confirmed in the
Place where they die, ifthey had refided there
40 Days before : But otherwife are to be
confirmed by the Commiffaries of Edinburghs

SECT. I

Confirmaticn at the Inftance of Executcrs tefla-
mentary. :

T HE Executor nominate; gives up the
Teftament, with an Inventory of the Goods
and Gear of the Deceas’d, to the proper Com-
miflary, with a Bond of Cautionry to make
the fame {orthcoming to all Parties having In-
tereft, as Law will.  Which Teflament alnd

‘ n=
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Inventory the Commiflary, without more
ado, ratifies, approves, and confirms, and im-
powers the Executor to intromit wich, uplift,
receive, difpofe of, purfue for the Goods
and Gear therein fet down, and to grane Dif-
charges upon Receipt or Payment. This i1s
what we call a confirm’d Teffament Teflancata-
¥Ye o .

SECT. IL i

Of Confirmation of the Moveables of an Liteflate,
at the Inflance of bis Relict or Children,3 or
other neareft of Kin.

1. THE Reli&, or Children, or other
nearelt of Kin of an Inteftate cannot now
(as before the Year 1690.) be charged,purfu-
ed, or required at the Inftance of. the Commif-
{ary or his Fifcal, to give up Inventory of tiie
Moveables of the Deceafed, in order to Con-
firmation (a). It is often neceffary for Children,
or other neareft of Kin, to confirm, becaufe the
Dead’s Part falling to them, is not eftablifhed
in their Perfons, by their furviving the Decea-
fed without Confirmation,and only {uch nearelt
of Kin have Intereft therein, as were alive
the Time of the Confirmation, there being no
Right of Reprefentation in this Cafe.

2. When the neareft of Kin defire to con-
firm, upon their Application to she Commif-

h 3 - Aary,
(2) A& 26, Sefl, zo Parlk W.and M.
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fary, an-Edi& will be emitted, ferved, and af-
fixed on the Church-door, where the Inteftate
died, upon Nine Days Warning to all Parties
having Intereft to confirm. Upon the Ninth
Day, if no Perfon appear having a jult Obje-
&ion againft the Applier’s Intereft, they will
be decerned Executors. Which Decreet 1s
called @ Dative, and the Perfons decerned are
ftiled Executors Dative qua neareft of Kin. 'To
the end they may the better know the Extent
of the Eftects of the Deceafed, in order to con
firm, they may f{ue the Intromitters therewith,
~ or others fuppofed to know the fame, before
the Commiflary-court, to give up Inventory
thereof upon QOath. After fuch Expifcation, if
the Executor, or Executors Dative think it ex-
pedient to confirm, they give up Inventory,
and {wear the {fame, and find Caution to make
Forthcoming to all concerned. Which Inven-
tory now, fince Quotes of Taltaments were dif-
charged (a), confifts enly of Two Parts, iz«
1. Gocds and Gear, or fpecifick Things. 2.
Sums of Money lying by the Deceafed, and
Debts owing to him. The Total is then
drawn up, and either divided, or left undi-
vided, according to the Condition and Eftate of
the Inteftate at his Death. For if the Debts,
owing by him, exceed his Goods and Gear,
there is no Place for a Divifion. If there be an
Overplus, that i sdivided into one, three, or
two Parts, accorcing as the Deceafed had not,
: : or

w) A 1a Sell. o Farl. K. W
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or had 2 Wife and Children, or wanted either
of thefe. To which the Commiflary interpofes
his Authority, and authorizeth the Executor
to ac as {uch; this is called @ confirmed Teftamens
Dative. Butif, after the Lights got from the
preliminary Procefs for Trial aforefaid, the
Executor decerned expe& not to find his Ac-
count in confirming, he may renounce and pafs
from the Office, and thereby make Way for
Creditors to apply for it. :

SECT. IIL

Of Confirmation at the Inﬂakééﬁf Credstors of the
Deceafed. | o

CREDITORS of Perfons deceafed
have Two Ways of making up Titles to their
Debtors Effets, and recovering Payment.

1. A Party, having a depending Caufe, or
Claim againft one deceafed, may, if he pleafe,
charge his neareft of Kin, to confirm within
Twenty Days, in which Cafe he muft either
renounce, or be liable as & vitious Intromitter::
And if he renounce, the Chargermay proceed
to have his Debt conftitute, and the hareditas
jacens of Moveables declared liable by a De-
creet cognitionis caufa. Upon which the Obtain-
er may be decerned Executor Dative to the
Deceafed, and fo affe& his Moveables in the

common Form (a).
Hh 4 2. Cre-

() A& 41. Sefl. ¢, Parh. Ko W,
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2, Creditors of the Deceafed, whofe Debts
are inftrnéted by Writ, may direétly, upon an
Edi& ferved, get themfelves decerned Executors
qua Creditors 5 and thofe, whofe Debts are not
fo infltructed, may, by purfuing a Conftitution
thereof, and obtaining a Decreet cognitionis cau-
Ja againfl the neareft of Kin, be decerned Exe-
cutors Creditors. Upon which thefe Executors
Dative may purfuc all Perfons fuppofed to
have, or know of their Debtor’s Effe&s, to
give up Inventory thereof upon Qath, and
then, according as they fee convenient, con-
firm either the whoie Goods and Gear of their
Debtor, or only fo much thereof as may pay
themfelves (a). :

3. All who confirm themfelves Executors
Creditors, within Six Months of the Debtor’s
Deceale, come in pari paffu, without Refpe&
to the Priority, or Pofteriority of their Dili~
gence : And a Creditor, pofterior in Diligence,
may, within that Time, get himfelf joyned to
the Executor Creditor firft decerned and confir~
med, upon bearing a proportionable Part of the
-Charges wared out by the faid Executor Cre~
ditor (). But where Two Perfons {ucceffive~
ly confirm the fame Subje&, as principal Exe~
g:utor?J gua Creditors, the Second Confirmaticn
15 null, : ‘

SECT,.

. A e

{#) Actof Seder. 14 Nov. 16524 (8) A& of Seder, 28 Feb, 1662,
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SECT. 1IV.

Of Confirmation at the Inftance of Creditors of the
neareft of Kin of one deceas’d. »

WHE R E Moveables fall to a neareft of
Kin, lying by without Confirming, his Cre=
ditors may either require -the Procurator Fif-
cal to confirm and affign to them, under the
Pain of being liable to them for the Debt ;
or may obtain themfelves decerned Executors
to the Deceas’d, as if they were his Creditors;
with Preference always to the Creditors of the
Deceas’d, doing Diligence to affe@ the faid
moveable Eftate, within Year and Day of the
Debtor’s Deceale (). - 4

Having {poke of the feveral Kinds of Con-~
firmation of the Goods and Gear of Perfons
deceas'd, at the Suit of their Executors tefta-
mentary, Executors gua neareft of Kin, Exe~
cutors qua Creditors, and of Creditors to
their neareflt of Kin ; I propound in the next
Place to fet forth fome things acceflory to all
thefe Confirmations, ~

-~ ‘ SECT.
(«) A& 410 Sefl. §. Parl K. W,
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SECT. V.

Some Things accelfory to' all the Kinds of Coufir=
mation aforefaid, ‘o

1. EXECUTORS ufe at the Time
of the Confirmation, to proteft, that they may
be allowed to eik or add to the Inventory,
what more comes thereafter to their Know-
ledge. Which Additions the Commiffaries will
admit, without a new Confirmation, provided
itbe done before ferving an Edi& ad omiffa;
2. If the Executor omit to give up any
Thing in the Inventory, or do not give up
the Moveables at the true Rates, the Com-
miffary may appoint another Executor dative
ad omifla & male appretiata. Who regularly
ought to cite the principal Executor, if on
Life, or his neareft of Kin, if deceas’d, up=
on Nine Days warning, to hear and fee him
fo decerned Executor: Otherwife the De-
creet dative and Confirmation in his fa-
vour are null, A Teftament ad omiffa, &c.
is confirmed in the fame Manner as the Prin-
cipal ; except that the former receives no .
Divifion, and carries the whole Goods
and Gear omitted to the Executor dative
ad omiflz, excluding the Reli&c or Children
of the Deceas'd from their legal Shares, un-
lefs they be able tz purge and clear them-
{elves of a fraudulent Omiffion.

3. Becaufe -
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3. Becaufe fometimes Debts owing to the
Decealt are controverted, and the Executor is
uncertain whether they will be effetual, a Li-
cence to purfue is commonly granted to him
by the Commiffary, for trying, before he be
at the Expence of :Confirmation, what can be
made of them, but not till once he is decerned
Executor. Such a Licence may. be granted
not only to principal Executors, teftamentary
or dative, but alfo to Executors dative ad
omifJa. But it is indulged only od diem, that
the Executor may fue within a certain Time,
or ufque ad [ententiam, or excludendo [ententiam,
that he may infift and carry on the Suit, till ic
is ripe for a Sentence. If a Licence be given
includendo fensentiam, orif the Sentence happen
to be pronounced before outrunning of the
Day, to which the Licence was allowed, the
Lords ordain Decreet, not to be extraéed, till
the Purfuer produce a Confirmation, or find
Caution to confirm. A Decreet extraded ona
Licence, bearing the Quality of excludendo fen-
tentiam, before the Subje& purfued for is con-
firmed, is null. Butan Executor may purfue
without a Licence, for a Debt unconfirmed,
before the Commiffary who decerned him Exe-
cutor. o

Having explained how the a&ive Titles of
Executors are made, I fhall in the next Place
confider the Effe® of their being Executors,
and the Intereft they have thereby, which is
either a&ive or paffive.

TIT.
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TI1T. IIL
" Of the aétive Intereft of Exccutors conﬁ“med.

1. Y F an‘Heritor or Liferenter of Country

Land=rent, or Mill-rent, of Property
or Annualrent, do furvive Whitfunday, or die in
‘the Afternoon of the Term-day, their Execu-
tors have the Half of that.Year’s Rent, whe-
ther it confilt of Money or Vi&ual ; and if they
furvive Martinmas, or die inthe Afternoon of
that Term-day, their Executors have Right
to that whole Year’s Rent, without regard to
the conventional Terms of Payment.

2. An Execator who is a Stranger ( that
is, one who has no legal Intereft in the Move-
ables of the Teftator ) has by his Office a
Third of the Dead’s Part, after Dedu&ion
of Debts and Legacies, for his Pains in exe-
cuting the .Teftament (a).So that if the Te-
ftator hath made an untverfal Legacy of all
the Dead’s Part to another, or exhaufted it
with particular Legacies, {uch an Executor
hath nothing but an unprofitable Office. And
even where fo much of the Dead’s Part is
left free as would fatisfie the Executor’s Third,
any Legacy left to himfelf, is imputed in
Payment thereof, pro tanto, without Prejudice
to him of his Legacy, if it exceed the faid
Third (4). The Heir, if named Executor, re-

tains

(s) A& 14. Parle 22; James VI (3) Ibid.
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tains his Third asa Stranger. But the Te-
ftator’s Wife or Children, or neareft of Kin
when named Executors, have nothing for their
Adminiftration, but their Expences, unlefs

their legal Intereft be lefs than a Third.
3. The Executor only hasthe Power of
dminiftration, and Right to purfue Debtors
of the Deceas’d, and Intromitters with his
Goods, againft whom Legataries have no im-
mediate Action; butonly againft the Execu-
tor : Except one to whom a fpecial Legacy
is left, who may purfue the Haver of the
Thing or Sum {pecially bequeathed, provided
he cite the Executor for his Intereft in the
Suit. Ifthere be feveral Executors, whom we
call Co-executors, one cannot purfue without
the reft concurring, nor difcharge a Debt
wholly. But if any one of the reft decline
to concur, he may be gotexcluded from the
Office, ina Procefs befere the Commiflaries,
and then Procefs will be fuftained without
him. A Difcharge from one of feveral Exe-
cutors is good, if the other Executors have

got as much as their Share will extend to.
4. Executors may receive Payment of, or
difcharge Debts owing to the Deccas’d; but
cannot difpone or affign, till they obtain De-
creets, or new Security in their own Names.
Nor doth a Sentence againft the Debtors of
the Deceasd, or Bonds obtained from them,
flate the Executors in the abfolute Right to
the Moveables, otherwife than that théy ma{y
a -y
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aflign to the refpective Perfons having In-
terelt ; nor yet do the Goods of the Deceas’d
eftablithed in the Executor’s Perfon by a Sen-
tence, fall under his Efchear, except asto
his own Intereft therein.

5. A Teftament is underftood to be execut-
ed, when the Executor hasobtained Payment
or Decreets, or new Security in his own Name
for the Debts.
~ 6. If one of feveral Executors die before the
Teftament is executed, the Office accrues to
the Survivers, And if all the Co-executors,
or a fole Executor die, while any Part of the
Teftament remains unexecuted, there is Place
for a new Executor to be decerned for execut-
ing the Remainder, called Executor guoad mon
executa, who is accountable to thefe who were
neareft of Kin at the firlt Confirmation. But
in fo far as the Teftament was executed before
the Execuror’s Death, his Share paffeth to his
Executor, with a Burden of a Proportion of
the Debts of the firft deceaft.

TIT. 1V. ‘
Of the paffive Intereft of Executors confirmed.

I AN Executor, who has only an unpro-
fitable Office, and his Labour for

his Pains, is liable only to affign the Subje&t
of the Executry to thofe having Intereft, tgat
. they
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they may purfue, and is accountable only for
fupine Negligence: But an Executor, who
has Benefict by his Office, is liable for exa&
Diligence ; and Executors Creditors are obli-
ged to Diligence for what they confirm.

2. Executors are liable to Creditors, the
Reli&, Children or other neareft of Kin, and
Legataries, only fecundum wires inventarii, {o far
as the Moveables confirmed will go, and may
be diftrefled by Creditors, both for heritable
and moveable Debts, but get Relief from the
Heir of all heritable Debts paid by them. Co-
executors are accountable only pro wirili parte,
and cannot be fingly purfued, unlefs one of
them hath intromitted, or might have intro-
mitted with as much as will fatisfy the Debt
in queftion. ,

3. An Executor cannot regulariter make vo-
luntary Payment, without a Sentence for his
Warrant, and all Creditors doing Diligence a-
gainft him, within Six Months of the Debtor’s
Death, come in pari paffu (a). But thofe pur-
{uing after the Six Months, are preferred ac-
cording to the Priority of their Diligence.

4. Some Debts may be paid without a Sen-
tence. Of which fome can only be voluntarily
fo paid, before any Suit commenced, or Dili-
gence ufed againft the Exccutor by other Cre-
ditors. Such are Debts acknowledged by the
Deceafed in his Teftament. Other Debts may
be paid at any Time, even after Procefs againit

' the

(#) A& of Seders 28. Feb. 1652:
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the Executor, at the Inftance of other Credi-
tors: Such are thofe called privileged Deits,
viz. Medicaments afforded to the Deceafed on
Death-bed, bhis funeral Charges, a Term’s
Rent of the Houfe wherein he died, and Ser-
vants Fees for a Year or Term, according as
they were hired.. But Aliment of the Family of
the Deceafed, till the next Term after his
Death, isno fuch privileged Debt, but only
a common Debt, without any Preference to
others. R

5. Creditors of the Deceafed cannot, ina
Purfuit againft Executors, prove their Debts
by the Oaths of the Executors, or by holding
them as confeft to the Prejudice of other Cre-
ditors or Legataries, or of the Reli¢t, Children,
or other nearelt of Kin. But {uch an QOath
given by the Executor, or holding him as con-
feft, is effeGual only againft himfelf, in fo far
as he may have Benefit by the Teftament.

6. It is relevant for the Executor to prove,
by Exception, that the Inventory is exhaufted.
For inftructing whereof he may found. 1.
Upon Debts due to himfelf before Confirma-
tion, bur not fuch as were affigned to him after
Confirmation. 2. Upon privileged Debts paid
at any Time, and teftamentary Debts paid
before Citation at the Inftance of other Credi-
tors. 3. Upon other common Debts paid by
virtue of Sentences, according to the Order
of Diligence done for them. 4. Upon De-

creets and regiftred Hornings againft chtor;
0
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of the Deceafed, and upon Sentences abfolvi-
tory obtained by Debtors purfhed by the Exe=
cutor, §+ Upon the Expence of eanfirming
the Teftaiment of the Deceafed, which is als
Towed out of the whole Head of the Executry.
6. Upon the neceflary Expence of Proce(s and
Execution againft the Debtors of the Deceafed.
Buit then, ‘if the Executor has got any Eafes
of the Debts of the Deceafed from fome Credi=
tors, he is bound to ¢ommunicate the Berefit
thereof to the reft. ”

7. An Executor’s Defenceé, that the Inven<
tory is exhaufted by lawful Payments, i3 takeni
off by the Putfuer’s Reply, that the Executor
has fuper-intromitted, #hat is, intromittéd
with as much more of the Effe@s of the De+
¢eafed, than thofe contained in the Inventory; -
as would pay the Pur{uer. -

8. If, after all juft Allowances made to thé
Executor, he be found chargeable with no®
thing f{ave Debts unrecovered, for which hé
hath done competent Diligence; he will be
exonered, upon affigning over the(é Debts te@
the Creditors, according to their Preferencs,

ii S o 3
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TIT. V.

Of illegal and wwwarrantable Succeffon $o the
Moveables of Perfons deceafed, called vitious
Intromiffion. ‘ |

1. ITIOUS Intremiffion is, any

Perfon’s taking into his Hands, and
ufing the Goods of one dying inteftate, with-
out any Title thereto. Which is a paffive Tiitle
fubjecting the Meddler, called witious Iutromit=
ter, to all the Debts of the Deceafed.

- 2. In one Cafe vitious Intromiffion is pre-
fumed, as if the Perfons, related to one dying
in his own Houfe, prefent at his Death, or the
Mafter or Miftrefs of another Houfe where
he dies, does not, after he becomes in-
fen(ible, lock up the Places where his Writs,
Evidents, Money, and other precious Move-
ables are contained, feal, and deliver the Keys
to the next Judge ordinary, to be kept, till
opened, at his Sight, by thofe having beft
Right ; they will be held and reputed as Em~
bezillers, or Abftra&ers of his Writs, Evidents,
Money, or precious Moveables. But, in cafe
of Neceffity, the Reli&, or Children of the
Deceafed, may, at the Sight of the Judge or-
dinary, or T'wo Jultices of Peace, take out fo
much of the Money, lying by the Deceafed,
upon their Receipt, as may defray the Expen-

ces
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ces of the Burial (). In other Cafes vitious
Intromiffion muft be proved. . :
3. This paflive Title is not inferred by ne=
ceflary Intromiffion, for preferving the Goods ;
‘nor by a Stranger’s buying them from one he
thought the Owner, for a juft Price. Neither
can any Perfon be a vitious Intromitter, where
there is an univer{al Executor confirmed to the -
Deceafed, whether it be the Intromitter, or
fome other from whom he derives no Right.
But an Exception founded upon the Intromit-
ter’s being Executor confirmed, is taken off by
this Reply, that the Executor intromitted
with fome Part of the Goods of the Deceafed,
which he concealed, and. kept-out of the In-
ventory of the Teftament. And the Confir-
mation of an Executor Creditor, in a particu=
lar Debt or Subje&, doth not hinder vitious
Intromiffion, unlefs the Intromitter have Right
from him before his Intromiffion: (#). = Again,
a Declarator of the Efcheat of the Deceafed ex~
cludes vitious Intromiffion, whether the Intro-
mitter, or another from whom he had no
Warrant, be Donatary of the Efcheat. In
fhort, any colourable Title, tho’ not effeGtual,
fufficeth to exclude vitious Intromiffion.

4. Vitious Intromiffion once incurred by
Reliéts or Children, may be purged by confir-
ming themfelves Executors to their Husbands
or Parents, within Year and Day of their

’ Iia2 Death,

(4) A& of Seder. 23 February, 1692, (8) A& zc. Sefll &
Parl. K. W,
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Death, tho after thefe Reli&s or Children
were pur(ued as vitious Intromitters by Cre-
ditors of the Deceafed. * But Super-intromiffi-
on with Goods not given up in the Inventory,
after Citation at a Creditor's Inftance, is rele-
vant to make the Super-intromitter univerfally
liable. A Stranger who vitioufly intromits,
is exempted from this paflive Title, by a fub-
fequent Confirmation before ( but not after )
A&ion is moved againft him by a Creditor of
the Deceafed. Vitious Intromiffion is alfo
purged, by the Intromitter’s obtaining after=
wards a Gift of the Defun&’s Efcheat, or a
Right from the Donatary before he is purfued
as vitious Intromitter.

5. Creditors only can purfue this paffive
‘Title. If there be feveral vitious Intromitters,
each of them are liable iz folidum. But the
Intromitter’s Heirs or Executors cannot be
pur{ued upon it, unlefs it was eftablifhed a-
gainft the vitious Intromitter himfelf, or, at
leaft, Litifconteftation made in a Procefs a-
gainft him compearing. In which Cafe his
Reprefentatives may be fued for Payment, or
the A&ion may be transferred, and the paffive
Title proved againit them.

PART





