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PART IV.

The Ways of determining civil
Controverﬁes in Point of Right,
or Pofleflion, about Eftates.

BOOK L

"IV IL Controverfies are decided,
either extrajudicially, without go-
ing to Law, or in a judicial
" Way, by Aé&ion in a Court ot Ju-
ftice. I fhall firt treat of extra—

judicial Ways of.ending civil Differences, and

then fet forth the judicial Remedy by Attion.

I'ig CHAPR,
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CHAP I

- How Controverfies are determined with-
out Suit, or going to Law,  °

X. ONTROVERSIES are fo

, _ determined, either by A& of one
of the Parties, or by the A&
of all Parties. o '

2. By A& of one of the Parties, fometimes
without, and fometimes upon the Precept of a
Judge. A Perfon does himfelf Juftice without
Order of a Judge. 1. By exercing his Right of
Hypotheck, or Retention of another’s Goods,
till fomewhat due to him, by the Owner, is
paid. 2. By poinding brevi manu (a). Perfons
right themfelves fummarly by order of a Judge,
before a Caufe is tried at Law, in feveral Cafes
mentioned in another Place ().

3. Debateable Rights, or Law Suits are
fettled, or prevented by mutual Confent of all
Parties in an amicable Manner, either by
Tranfaction, or Submiffion. o

TITLE

() A& 11, Sefls 2. Parle Jam. VIL (4) Part 3 B.1!
e 29 Tite e ’ )
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TITLE L
Of Tranfaétions.
1 RANSACTION is, an A-

~ greement betwixt Two, or more
Perfons at Variance, who adjult their Differ-
ences, by yielding up Part of their Pretences
on each Side, for preventing or ending a Law
Suit. .

-2. To found a Tranfa&ion, 1. The Subje&
tranfaGed muft bea doubtfulRight or Suit. For
when Perfons come to an Agreement, by
clearing the Point Ainc inde, without any Un-
certainty about the legal Import thereof, that
is, no Tranfa&ion, tho’ either Party abridge
their Claim, and the Trouble of a Procefs be
thereby evited- Nor is a Decreet iz foro the
proper Subje& of a Tranfa&ion, unlefls it be
liable to Redu&ion upon the account of In-
formality, or Nullity, or other ways. 2.
Something muft be abated by the Parties on

both Sides. |
3. Tranfa&ion is of that Force, that it can=
not be annulled upon any Pretence of Damage,
which one of the contra&ing Parties fufters
thereby, or that he was drawn into it by frau-
dulent Motives, unlefs he was deceived in the
Subftantials commun’d upon. Nor is it to be
loofed, becaufe of Error or Miftake, not {fub-
1ig {fantial,
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ftantial, but only circumftantial, or upon the
account of new Evidents or Writs difcovered,
But if 3 Tranfation has been entred into upon
forged Writings, which pafled for true ones, it
may be annulled, when the"Fargery is difco=
vered.

TIT. IL
Qf Submijfions,
Y. Q UBMISSIO N is, a mutual Oblige~

ment of Two or more Per{ons having
a Difference with one another, to refer the
ending thereof to the Determination of {ome
certain Perfon or Perfons without publick Au-
thority, and to ftand to fuch Decifion, under
the Pain of a Penalty to be paid by the Contra-
vener, to the other who is willing to obferve
it.

2. The Perfon ar Perfons aythorized to de-
cide betwixt the Parties, are called Arbiters oy
Arbitrators.  According to the Humour of Par-
tigs, ane, two or more are fosuthorized. Some-
times an Overfman or Umpire, in cafe of their
Variange, is named by the Submitters; and
fometimes the Arbirrators are exprefly im=
powered to chufe him.

" 3. A Submiffion is, 1. Either general of all
Demands whatfoever, or fpecial of fome certain
Matcers in Controverly. 2. Itis either verbal,

©F written,
4 In
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4. In the Cafe of a verbal Submiffion, it may
be proved by either Parcy’s Oath that he did
fubmit, and by the Qaths of the Arbitrator or
Arbxtrators, that he or they did determine.

5. A Submiffion in Writ fhould authorize
the Arbitrators to do all Things necetary, as
to appoint Time and Place of Meecting, exa~
mine Witnefles, take Oaths of Parties, and de-
cide in the Matters {ubmitted. It frequently
cxpreﬂes a Day betwixt and which final Sen-
tence is to be given, bears a Confent to Re-

iftration, not only of the Submiffion, bat al-
fo of the Decreet to follow thereon: Foro-
therwife fummary Diligence by Horning can-
not be raifed on fuch a Decreet, to torce the
Parties to give Obedience. 'The Parties muft
fign the Submiffion, and alfo do ordinarily fub=~
fcnbe a Blank on the Back thereof, to be filled.
up by the Sentence of the Arbltrators But
their figning fuch a Blank, is not neceffary.
"Fhe Arbitrators do alfo fign the Submiilion
with the Parties, in Token of their Acceptance,
but ought not to {ubfcribe the Blank indorfeds
till their Sentence be filled up therein.

6. A Submiffion fire die, lafts only Year and
Day, after the Date thereof.

2. Albeit it s free to Arbitrators, to accept
or refule a Submiffion made them ; yet after
they have once accepted, they may be terced
to decide by Letters of Horning, iffued forth
by the Lords upon a Bill. Such Letters are

alfo
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alfo granted againlt Witnefles refufing volun=-
tarily to appear before the Arbiters:

8. The Sentence of the Arbiters is called a
Decreet arbitral. Which may be either indor~
{ed on the Submiffion in the Blank figned by
the Parties, or be writ in“a Paper apart. It
muft be fubfcribed by the Arbiters before
Witnefles, and the Writer and Witnefles mulft
be named and defigned. A Decreet arbitral
muft be in the very Terms of the Submiffion,
in refpe& of the Perfons and Things fubmitted,
and put a final End to the Controverfy ; and
muft be pronounced before the Time exprefled,
or prefumed in the Submiffion, be expired,
otherwife it is null, and reducible as ultra vires
compremilfi» But a Decreet arbitral proceeding
upon a {ubfcribed Submiffion, pronounced in
the Terms thereof in due Time, cannot be re-
duced for any Caufe or Reafon whatfoever,
except upon Corruption, Bribery, or Falfhood

in the Arbiters (a).

CHAP.

"(Q)v A& of Beg. X694, Ait, 34,
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CHAP I,
Of Actions,

TIT. L
Of Attions in general.

¥. CTION is taken either for a Fa-

culty, or an Exercife of that Faculty.
In the firlt Senfe it is defined, a Right of pro-
fecuting in a Court of Juftice, for what is one’s
Due. In the laft Senfe it is, a Profecution or
legal Demand of one’s Right, in order to a ju~
dicial Trial or Determination thereof; - He
who brings the A&ion is called the Puifuer,
and he againft whom it is brought called the
Defender, -

2. A&ion proceeds on a Summons iffued
forth under the Signet: Which Summons is
either common, or privileged. A common Sum-~
mons is, that which is raifed without a War-
rant from the Lords. A privileged Summons
is, that which requires a previous Bill to the
Lords to warrant the raifing of it. \

3. A Summons is raifed in the King’s Name,
directed to Sheriffs in that Part, and Meflen-

" gers. It fets forth the Purfuer’s Title, and
the Ground whereupon the Defenders are li-
' able
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able to pay or perform what is craved. That
which is commanded to be done, ( called the
Will of the Summons ) is to cite the Defender
to compear before the Lords of Seffion. ‘The
Defender in a common Summons, not inftantly
verified by Writ, mult, if within Scotland, be
cited perfonally, or at his Dwelling-place, up-
on Twenty one Days Warning, except the 1n-
habitante of Orkney, who are to be cited upon
Forty Days (a), for the firft Diet, and upon
Six Days for the Second,.escept the Inhabi-
tants of Ediuburgh, who may be cited upon
Twenty four Hours, for the Second Diet (4).
Thofe out of Sctland are to be cited at the
Market—crofs of Edinburgh, Pier and Shore of
Leith, upon Sixty Days for the firlt Diet, and
Fifteen for the Second. Which Citation to
both Diets is allowed to be given at the {ame
Time (¢). But one Diet of Six Days fufficeth
in Summonfes to be inftantly verified by Writ.
Privileged Summonfes contain alfo but one
Diet. Inifome whereof Citation muft be given
to that Diet upon Twenty one Days, in
others upon Fifteen, and in others upon Six
(d). Such Citation is ordained to be given
with Certification, that /s, an Infinuation of
what the Lords will do, if the Defender fail to
appear. Which Certification is either general,
that the Lords will proceed to do Juftice, as if
he
(«) A& 43. Sefl 1. Parl, Jam. VII. (4) A& of Seder. 21

July 1672 (c) A& 12+ Sefl, 4. Parl. Will and Mary. (4
At of Sed. 21 July 1672, o Y
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he did appear; or fpecial, which varies ac-
cording to the Nature of feveral Kinds of
Summonfes. Tho™ ordinatily the Matter of
Fa& be fet forth before the Will of a Summons;
fome Summonfes, as thofe of Redu&ion, of
Spulzie, of Ejection, of Declarator, of Nonentry,
O. begin at theWill, and then proceed to
the Purfuer’s Intereft.

4. A Summons muft be executed or fervd
againft the Defender, by a Meffenger at Arms;
who gives to him, if perfonally apprehended,
or leaves for him, if abfent, at his Dwelling-
houfe with his Wife, Child, ot Servant, if he
get Entry,a fhort Copy of the Summons fub-
{cribed by the Meflenger (a), or affixes it on
the Gate after Six Knocks, if he get no Accefs
(b). Which Copyis called a Citation. The At-
teltation given by the Summoner to his Em-
ployer, of what he hath done inferving the
Summons, is term’d his Execution. Which muft
be {ubfcribed by the Meflenger and Witneffes
thereto (¢), and exprefs the Names and De-
fignations of Purfuer and Defender (d), cther-
wife ’tis null.

5. If a Summons be not executed within
Year and Day after its Date, it prefcribes,
and nothing can be done thereon. © When du~
ly executed, and called in Judgment, the Pur-
{uer repetes his Libel, and the Defender makes
his Anfwers, called Defences. Whereof fome

are

(& A& 139, Parl 12, Jam. VI (5) A& 7¢. Parl. 6 Jam.
g. (Cc}?'l Aﬁt 4. Sell 2. Parl. Jam. VIL (4) A& 6. Parl 2.Sefl;
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are properly term’d Objetions, and fome Excep=
tions : 'Tho’ commonly any Anfwer to the Li-~
bel is called an Exception ; and any Anfwer
to that Anfwer is term'd a Reply, &r.

A Detence is either dilatory or peremptory.
A dilatory Defence bars the Aé&ion for a T'ime.
Dilatory Defences are divided into Declina-
tors and Dilators, {pecially {o called. '

A Declinator is an Alledgance, that the
Judgeis either incompetent to determine in
fuch a Caufe ; or ought not to doit, becauf
he is juftly fulpe&ed of Partiality. Incompe™
tency of a Judge is founded, 1. Upon the Mat-
ter’s not being under his Cognizance, becaufe
of the Nature of the A&ion (a). 2. For that®
the Defender dwells not within the Diftri& of
fuch a Judge, or isexempted from his Jurif-
diction, by fpecial Privilege. But this Ground
of Declinator doth not ly againft the Lords of
Seffion, who have Jurifdi&ion over all Scot-
lend. 2. A Judge is incompetent upon jult Suf-
picion of his Partiality, arifing 1. From his Re-
lation to either Party. The Lords of Seflion may
be declined in the Caufes of their Father,Bro~
ther, or Son (), or of their Father’s Brother,
or Son in Law, or of their Uncle or Nephew
(c). A Judge cannot be declined, upon the
account of Confanguinity or Affinity, whofe
Relation is the fame to both Parties. Nor
can he be declined, becaufe of his Relation ﬁo

the

Vid. infr. B- 2+ Chap. 1n Tit 1. Se& 1. (6) A& 212,
P It TS Pank 3 Charles Th
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the Member of a Society, College or Cor-
poration, ina Caufe at the Inftance of, or a-
gainft {uch a Society. 2. A Judge is {ufpe&-
cd of Partiality, when he is interefted in the
Caulfe, either dire@tly, when in the Event there-
of, he will lofe or gain; or indire&ly, fifo-
weat confimilem caufam, if he hath a Caufe in
the fame Circumftances depending, or hath
taken a Bribe by himfelf,his Wife, or Servants,
or given partial Counfel in the Caufe;or be-
ing a Lord of Seffion, hath fuffered himfelf to
be folicited in favour of either Party, without
fhewing the fame to the Lords in Prefence (a).

Dilators {pecially {o called, may be found-
ed, 1. Upon wrong Steps in the Form of pro-=
ceeding, or upon Informality in the Summons.
2. Upon the Purfuer’s not having perfonam fran-
di in judicio, becaufe he is a Minor wanting
the Concurrence of his Tutor or Curator ; or’
for that he lies regiftred at the Horn.

A peremptory Defence excludes the A&ion
for ever. Such Defence is made againft the Va-
lidity of the Purfuer’s Title, or the Inftru&i-
ons thereof ; or againft the Relevancy or Ve-
rity of the Libel. A Libel isfaid to be re-
levant, when the Fa& therein fet forth, if prov-
ed, will in Law infer the Conclufion libelled.

The Purfuer replies to the Defences and
Exceptions. To whomthe Defender duplies.
The Purfuer again triplies, and the Defend-
¢r quadruplies, @c. So long as the one hath

any

() A& of Sed. 6. Nov. 1677.
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any thing to advance for {upporting his Li=
bel, and the other his Defence, which is cal=
led the pleading of a Caufe. '

Secing the Matters of Difpute and T'rial
in A&ions, are the Relevahcy and Proct of
what is alledged, or founded on by the Par-
ties on both Sides;I fhall firlt touch the re=
Jevant Alledgances common to all or many
A&icns ( thofe peculiar. to particular A&ions
being confidered in their proper Places ) and
then treat of Proof; and laftly of Sentence$
of the Judges.

SECT. 1L
Exceptions common to all, or many Altionss

1. Exceptiohs common to all A&ionsare, t.
Exceptio rei judicatz, that 1s, that the Contro=
verfy is already decided by Decree ofa compe=
tent Judge,betwixr the fame Parties,afloilzieing

trom the Conclufion libelled, upon the {ame
media concludendi. 2. Exceptio litis conteflata, in
the fame or any other Court. 3, Prefctiption
(2). 4. The Purfuer’s acknowledging or ap-

-proving the Defender’s Right, either dire&-
ly and expreflly by Confent thereto, or Rati=
fication thereof ; or indire&ly and tacitely,
by Deeds of Homologation. 5. Exceptio falfi,
which is the laft,after which no other Excepti~
on lies. _ ,

2. The common Exceptions in A&ions up-=
on
(a) Vide Part 3 B. 1. Chap .
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on perfonal Rights, are 1. Paftum de non petends
fimpliciter, or a Promife never to infift for Pay=
ment. 2. Payment or Performance made to
him who had Right to difcharge, or dona fide
to him, whom the Defender had Reafon to
think to be the Creditor, tho’ he was divefted
in favour of another, which the Defender did
not know (a): 3. Exceptio duli malis 4, Exs
ception of Error in the Subftantials- of a Bag=
gain. 5. A Difcharge of the Debt purfued foi{
6. Confufion. 7. Compenfation.

SECT. IL
Of Prof, or legal Evidence.

PROOF in generalis, an A& which
perfwades the Mind, and creates a Belief in the
fudge, that fuch a Fa& is true or falfe.  Fa&
is the only fubje& Mattei of Proof; for the
Law is not to be proved, but only to be alledg=
ed. Proof is eithet particular and ordimiryy
or general and extraordinary.

Ordinary Proofs

t. THE ordinary Means of Proof, with
us, are Writ, Witnefles, Oath of Party; dnd
Confeffion, called inartifcial Proof. Which ai#
fometimes joyntly, a_ndk fornetitnes {éﬁ&g‘.ﬁélg

al

¢) SeePart & B3, Chap. 3. Tivs &
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made ufe of, for proving one Point: Some
Points can be proved only foripto or juramento,
by Writ or Oath of Party ; others are allowed
to be proved prout de jure, as accords of the
Law, that is, by all the Means that Law al-
lows, viz. Writ, Witnefles, or Qath of Party,
as the Purluer fhall be ferved.

2. Proof by Writ, is either by publick, or
private Writ. , :

- 3. Publick Writs are thofe under the Hands
of Perfons in fome Office of publick T'ruft, as
Aé&s and Deeds under the Hands of Clerks,
which prove what was done by the Judge, or
alledged by the Party, but not that the Alle-
gations were true, except in {o far as they
mention the Inftru&ions ; Inftruments of No-
taries, which are the only Proof of the Perfor-
mance of fome Solemnities of Law ; and a
Meflenger’s Execution in civil Matters, which
1s always believed till it is improved as falfe.

4. Private Writs are thofe under the Hands
of private Men, whether holograph, or only
fublcribed by them. . But unfubfcribed Writs
are reckoned only asincomplete Deeds departed

~ from by the Party; except Account-books,
which prove againft the Owner, if they con-
tain a long Tra& of his Affairs.

- 5. The common Objections arifing from the
Infpe&ion thereof, are 1. That the Body of
the Writ, and Subfcription of the “Party and
Witnefles, appear to be one and the fame
Hand of Writ. 2. That it wants fome ofﬁthc

Eflen-
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Eflentials of fuch a Writ (a). 3. That it is
vitiated i fubftantialibus, by Deletion, f{coring,
razing, . cancelling or Super-mdu&wn 4
That it is falfe and forged.

6. A Witnefsis a Perfon called in to a Court
of Juftice to declare upon Qath, to the Judgs,
what he knows of the Fa& under Examination,
His Declaration is called “his Teftimony, to
diftinguifh from- extrajudicial Oaths, which,
tho’ written, are reckoned only as Tef’uﬁcates
and ferve to inftru& Matters of fmall Confe-
‘quence, as for procuring an Advocation, or
Commiffion to depone in the Country, or to
adminiculate and fupport ether Evidence in
Matters of Antiquity. Qur Law doth not re-

gard Proof by Wirneffes in Cafes where Writ uf-
eth to be adhibited ; as the borrowing of Money,
orina Bargam agreed to be reduced in Writ,
or where Writ is an eflential Soiemmty Nor
doth it allow Promifes, tho’ of fmall Value,
to be proved by Witnefles ; nor Legacies ex-
‘ceeding 100 L. to depend upon their Teftimo-
monies. Sometimes Four, fometimes Three,
and in all Cafes Two- Wimeffes, at leaftare re-
quired to make Faith in Scot/aiid.  An affirma-
tive Witnefs proves moré ftrongly, than 2 nega-
tive Witnefs. Inﬁrumentary Witnefles are’
more pregnant than common Witneffes, and

reat Weight is laid upon the caufa feientiz, the
ﬁeafon is a Witriefs’s Knowledge. - °

7. Oath of Party is diftinguithed, 1. Tnto
an Oath of Verity, and an Qath of Credulity.

» Kka2 8. An

(a) Vid Part 2. B. 3¢ Che 12 Tits & No 65 & feqga.
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8. An Qath of Verity is that which pofi-
tively affirms what is {worg to be true. An
Qath of Verity is either neceflary and {upple-
tory, or voluntary and decifive. A necellary
Qath of Verity is, that which is given by the
Judge to either Party, upen half Proof already
made, even in favour of himfelf, to fupply
the fame. A voluntary Qath is given by the
one Party to the other, when the former, being
unable to prove his Charge or Exception, offers
to ftand or fall by the Oath of his Adverfary.
But fometimes the Adverfary refers the Mat-
ter back to the other’s Qath. In which Cafe
the Judge determines, which of the Two
fhould depone, and generally puts the Oath to
him, who probably had moft Occafion to be
clear in the Matter. An Oath of Verity is,
2. Either fimple, or qualified. A qualified
Oath is that, which acknowledges what is re-
ferred thereto, but contains Circumftances and
Conditions, or other Qualities adjected to the
Matter of Fa& offered to be proved by Oath.
Some of thefe Qualities are intrinfick, . e. ne-
ceffarily implied in the Bargain, or a Part of it.
Other Qualities are extringck, having no ne-
ceflary Conne&ion with the Bargain, but ex-
traneous thereto. The Qath is fuftained to
prove an intrinfick Quality : But an extrin-
fick Quality refolves into a Defence, which
muft be other ways inftruced by the Deponent.
An Oath of Verity cannot be required upon a
Fa&, which, if proved, would infer a Crime,

or
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or Infamy againft the Deponent, except in the
Cafe of Ufury. A Sentence proceeding upon an
Oath of Verity cannot be reverfed, even
when the Swearer is, in a criminal A&ion,
found to have perjured himfelf, tho’ the Swear-
er may be punifhed.

9. An Oath of Credulity is, when the
Swearer doth not affert the Verity of the Mat-
ter of Fa&, but only the Verity of his Belief
that the {ame is true. Which '‘Oath, tho’
it may {o far terminate the Plea, as to bar him
who hath fworn to infift contrary to his Belief
and Per{wafion, doth not hinder the other
Party to ufe afterwards, the other habile Proof
by Writ or Witnefles, for inftru&ing his Al-
ledgance. Under Oaths of Credulity I compre~
hend, 1. An Oath given to the beff of one’s
Memory, or to the beft of his Knowledge. 2.
Oaths in litem allowed to Purfuers in fome A-
étions for eftimating their Damages. 3. Oath
of Expences or Cofts, whereby the Party, who
gains a Caule, is allowed to {wear upon the
Charges neceflarily expended by him in the
Profecution of his Suit. 4. Oaths of Calumny,
which may be propofed in thefe Terms, whe-
ther or not the Deponent believes, that there
is more Probability for the Truth of the Point
alledged, than againft the fame (4). A Party’s
Oath of Calumny cannot be required upon his
own recent Falts, butonly upon his ancient
Fadts, where the A&or might have for-

Kkj got

(«) A& 124. Parl, 9, James I
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got (4). Peers are not bound to {wear de
calumuia, but only to anfwer upon their Ho-
noyr. | o
10. An Qath of Party, 2. Is either real or
_prefumptive. - A real Oath is a Party’s aGual
or real Affirmation, or Denial -of fomething,
calling God to witnefs the Truth thereof. A
prefumptive Qath is, when a Perfon cited
perfonally,refufing todepone upon what isrefer=
red to his Oath,isheld as confeft upon the Ve-
rity thereof. In which Cafe, Law prefumes he
will not depone, becaufe he is confcious of the
T'ruth thereof. v
1 1. Confeflion is either judicial, or extra-
judicial.  Judicial Confeffion, or that made in
Judgment, - accepted by any having Intereft,
makes {ufficient Faith againit the Confeflor in
all Things. Such Confeflion before the Lords
of Seffion, needs not to be fubfcribed : But
if made before an inferior Court, muft be fign-
ed by the Party, or, if he cannot write, by
the Judge. This Conteffion is, either exprefs,
or tacite, 'TaciteConfeflion is, when a Party,
refuiing to confefs or deny, is held as confelt
(b). Extrajudicial Confeflion, made induftri=
ouily to difcover the Verity of what is confef-
fed, is {uftained in civil, tho’ not in criminal
Courts, if proved by Writ, or Qath of Party.
But fuch Confeflion emitted upon fome other:
Defign, than to prove the Truth of whatis
“ acknow-

(«) A& of Sederr 13 Januarys 1692e m(b) A& of Seders
'y February, 1714 -
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acknowledged, is commonly held not pro-
bative. -

.- Extraordinary Proof. -

EXTRAORDINARY Proofs are
thefe following. S |
-1. Where the Truth of one Point of Fa&
is inferred from another, called artificial Proof.
2. Proof by Notoriety of the Fa&, when the
Judge knows: that fuch a Thing is publickly
known,or acknowledged to be true by the whole:
Vicinity, tho’ not by all the Nation; or fees
and hears it done prefently before him in Judg-
ment. For tho’ a Judge ought not to determine:
upon his own private Knowledge, his Know=
ledge of the Notoriety fufficeth. S
3. Prefumptions are conjectural Evidence up-=
on a doubtful Matter, from probable Argu-
ments. A Prefumption is either of Man, i.e.
the Judge, or of Law. A Prefumption of
Man arifeth wholly from the Difcretion and
Penetration of the Judge, who draws it from
probable Circumftancesof the Fa&, without
any exprefls Law to dire& him. Prefumpti-
ons of Law are either juris, of Law fimply,
or juris & dejure, of and by Law. A Pre-
fumption of Law is, what the Law or Cuftom
holds to be true, till the contrary appear by
pofitive Proof. Such are the Prefumption of
Property in Moveables from Pofleffion ; that
a Debtor doth not Ig{ift, &e. A Prefumption

k 4 of
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of and by Law is, what Law vehemently pre_
fumes done or not done, and founds it felt
upon, asa Rule of Truth., Such are the Pre=
fumptions that a Gift of Efcheat is fimulate,
becaufe the Rebel’s Wife, Bairns or Friends,
are fuffered to poflels the Efcheat Goods to
his behoof ; thata Perfon held as confeft for
not deponing upon a Point referred to his
Qath, declined to do it, becaufe he could not
deny the fame, &n

4. A Prefumption differs from a Fi&ion, in
fo far as thofe Things are prefumed, which are
thought to be true, Whereas a Fitionis a
Suppofition of Law, that fomething really is,
which certainly is not; as when an Heir is
feigned to be the fame Perfon with his deceaft
Predeceflor, &, X

SECT. I

Of Sentences.

Y. A Sentence is the Determination of a
‘Controverfy between Litigants. ~ And it is ei-
ther interlocutory, or definitive,

2. An interlocutory Sentence is, propetly
where the Judge decides fome incident Quefti-
on arifing upon the principal Caufe: Of which
Nature are A&s of Procefs. :

3. A Sentence definitive is, that whereby the
principal Caufe it félf is determined as to that
Inftance or A&ion, or as to the Grounsd of
: ’ ouit,
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Suit, called @ Decreet or Decerniture. Such a
Sentence is either condemnatory, when the De-
fender is condemned, or abfolvitory, when he
is afloiizied or acquitted wholly, or in Part,
fimply or with a Quality. A Decreet, at pro-
nouncing whereof cither Party 1s abfent, is cal-
led @ Decreet in ablence ; and one pronounced
where both Parties compear, is term’d @ Decreet
in foros '

4. When anySentence, whether interlocuto-
ry or definitive, is pronounced, the Clerk puts
the fame in his Minute-book, and alfo caufes
enter it in the general Minute-bock. The Sen=
tence may, Twenty four Hours being elapfed
after it is read publickly in that general Mi-
nute-book, be extrated, if no Stop be put
thereto, and no Scroll or Copy thereof be de-
manded by the other Party. But if he demand
from the Extradter a Scroll of the Decreet, and
give him Money for writing the Scroll, the De-
ereet cannot be given out till T'wenty four
Hours after Delivery of the Scroll. During
which Time he may apply to get any Thing
amifs in the Scroll re&ified; and if the De-
creet be unwarrantably extracted, may, upon
a fummary Complaint to the Lords, get it re=
called and returned to the Clerk’s Hands.

5. A Decreet orderly extradted, if it be for
Payment of Money, or Performance.of any
Deed, contains a Warrant for Letcers of Hor-
ning, and other legal Diligence to be raifed.
A Decreet in foro in the Seffion, being once

’ faitly
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fairly extra&ed, becomes ves judicata, not to
be overturned upon Iniquitiy, or upon Grounds
proponed and repelled, or competent to have
been proponed, and omitted in the Plea.

CTIT. IL
~ Ofthe Jevera! Kinds of Aftions.

CTIONS are feveral ways divided,

and fubdivided. They are diftinguithed

into civil and criminal A&ions. Civil Aétions

are thofe, whereby Men purfue their civil
Rights. Criminal A&ions are thofe, by which

Offenders are brought to publick Punifhment,
which are to be treated in the Second Volume
of this Inftitute : My Defign here being con-
fined to civil A&ions before the Seffion. .

Civil A&ions are brought before the Court
of Seffion, either in the firft or fecond Inftance.
A&ionsin the Second Inftance are Advocations
of Caufes from inferior Courts, Sufpenfions,
and Redu&ions of Decreets (a).

Aé&ions in the firlt Inftance are either ordi-
nary, or extraordinary, Ordinary Aions are
thofe which are entred in the long Rolls, and
come in to be called according to the Courfe
thereof. Extraordinary Acions are thofe
which proceed fummarly, without going to the
long Roll: Such as A&ions of Sale of bank-
, | rupt
(«) Vid.infr. B. 2. Chape 2.Tit: 2, Se&: 2, 3 and 4
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rupt Eftates (2), A&ions at the King's In-

ftance, . : :
Ordinary A&ions in the firft Inftance are

either principal, or acceflory. ! :

 TIT. IL |
Of principal ordinary Attions in the firft Inftance;:

P RINCIP AL AG&ions are indepen-
dent A&ions, purfued without Regard

7

to others.
Such principal A&ions may be confidered,
1: Either as perfonal, or real, or declaratery.
Perfonal A&ions are thofe, which are raifed
upon a perfonal Obligatien, and competent
only againft the Granter, and his Heirs or Exe-
cutors. Real A&ions are fuch as {pring from
* heritable Rights of Lands or Tithes, or where-
by fuch Rights are fought to be affeéted, and
ly againtt all fingular Succeflors. |
Principal ordinary A&ions may be diftin-
guithed, =. Into declaratory, relciflory, peti=
tory, and pofleflory A&iois. |

» k S ]E C To Io ‘ .
Of declaratory Altions,

DECLARATORY Ag&iens, ordi-
narily term’d Declarators, are thofe wherein
: ( with=

(») Vid. Sup. Part 3+ Bs 1. Chape 2: Tits 6 Se&k. 4
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( without any perfonal Conclufion againft the
Yefenders ) the Purfuers Rights are only de-
clared ; upon which Declarators they may raife
petitory Actions.

A Declarator may be raifed upon any Point
of Right or Pofleflion. In which the Purfuer
does call any Perfon he thinks may probably
quarrel his Right ; and may cite apparent
‘Heirs, without charging them to enter Heirs,
to hear and fee it found and declared, that he
hath fuch a Right, |

The common declaratory A&ions being
handled in their proper Places, I fhall here
only name them, which are thefe following.

1. Declarators of Property which are, 1. De~
clarators of irredeemable Property, under
which I comprehend Declarators of Expiration
of the Legal,Reverfions of Apprifings, or Adju-
dications. But in place of other Declarators of -
irredeemable Property, Redu&ions and Impro=-
bations, as more effeGual A&ions are common-
ly raifed. 2. Declarators of redeemable Pro-
pertys which are, 1.A Declarator of Redemp-
tion of a Wadfet, or of an Apprifing, or of an
Infeftment of Annualrent. 2. A Declarator of
Truft. :

2. Declarators of Superiority, as 1. A De-
clarator of the Superior’s Tinfel of Superiority, -
by failing to enter his Vaffal. 2, A Declara-
tor of Nonentry. 3. A Declarator of liferent
Efcheat. 4. A Declarator of the Avail of Mar-
riage. 5. A Declarator of Recognition.

3. De-
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3: Declarators of Things caduciary, fuch as
Declarators of fingle Efcheat, of altimus beres,
and of Baftardy. '

4. Declarators of Services, and of Exempti-
on from Services, fuch as thofe come in place
of the A&ions confefforia & negatoria in the civil
Law, and Declarators of Aftri&ion, or of Ex-
emption from Thirlage.

s. Declarators of Tlaufes irritant in
Rights: Which Irritances may be alfo pur-
fued in Reductions containing declaratory Con-
clufions. *

6. Some A&ionsare called general Decla-
rators, others {pecial Declarators, v. g. When
a Perfon is found to have been lawtully de-
nounced to the Horn, and his elcheatable
Goods declared to belong to the Donatary by
Decreet of the Lords, this is called a general
Declarator of Efcheat. Afterwards the Do-
natary may purfue for Exhibition and De-
livery of thefe Goods, or Payment of Sums
owing to the Rebel, which is term’d a fpe-
cial Declarator of Efcheat, tho’ very impro-
perly, feeing it is fimply a petitory A&ion.
The like may be obferved of general and
{pecial Declarators of Nonentry. Sometimes
both fuch A&ions of general and fpecial De~
clarator are, for the more Expedition and
Difpatch, rais’d in oneSummons, Again, there
are Actions which, tho’ they don’t bear the
Name of Declarators, are yet of a declara-
tory Nature: As Ations toinfift, with Cpév

un-
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tification not to be heard hereafter ; Acions of
double or multiple poinding; and A&ions cog~
nitionis caunfa, againft apparent Heirs.

SECT. IL
Qf refciﬁwy Ations:

RESCISSORY A&ions ( which we
eall Reductions ) are thofe whereby Perfons,
aggrieved by fome A&s or Deeds, to which
they were Parties, crave Refciffion of {uch
Deeds, or Reftitution of Things to their firft
Eftate, for-a juft Caufe, thatthey may be in
the fame Condition they were in before fuch
Aéts or Deeds. - The particular Grounds of
Refciffion, or Reafons of Redu&ion, are multi-

- farious,but the moft ordinary are Redu&ion ex
capite inbibitionis, ex capite interdictionis, ex capite
leths, ex capite metus, ex capite doki ; upon the
A& 1621, anent Bankrupts, and A&ion of Er-
ror ; - all which are explained in their proper
Places. [Fproceed therefore to fet forth the
Nature, Steps, and Formalities of an A&ion
of Redué&ion. . : :

Reduction is purfued, either in the firft In-
ftance; when DBonds, Contra&s; Difpofiti-
ons, or other extrajudicial Deeds are fought to
.bereduced ; or in the Second Inftance, for re—
ducing and annulling Decreets, or other judi-
cial Deeds. I propound here to treat of Redu-
¢tion in the firft Inftance,and afterwards (a), lt(o

take

(“) Vid- Infe B 2. Chn 1L Tite 20 Se&- 4o
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take Notice of the Specialities of Redu&ion in
the Second Inftance. L

- Sometimes a fimple Redu&ion only is raifed,
{ometimes a Reduction and Improbatlon, and
fometimes a Declarator is annex’d to either.

A Simple  Reduétion.

1. A fingle Redu&ion contains, 1. An Or-
der to cite the Perfons concerned in the Writs
to be reduced, tocompear at the Inftance of
the Purfuer, as having Right fo and {o, and
bring with them fuch Writs to be reduced
for {fuch and fuch Reafons, with Certificati~
on, that if the Writs called for be not pro-
duced, they fhall be held as null, till they be *
produced. v ,

2. The Purfuer may call for any particu=
lar Rights granted by him, or his Predecef~ -
fors or Authors, to the Defender, or to his
Predeceflors or Authors. As the calling of the
Caufe, the Purfuer craves, that the Defend-
er may take a Term to produce the Writs
called for. It is a relevant:Defence, that fuch
Writs are in publica cufdodia, that is,in the Re-
gifters of the Seffion or Chancery, and the De-
fender condefcendson the Dates of the Regi-
ftration. But fuch a Condefcendence -upon
Writs recorded 1n inferior Court Books, will
not relieve the Defender of the Neceflity of
producing the Extraéts. There is only one Term

al-



forbes institue insides.QXD 30/10/2012 12:10 Page 406@

406

160 Part 1V. Inftitutes o]‘ the Book 1,

allowed for producing, for which an A&,cal-
led an A& for Produllion, is extraéted.

3. At calling of which A& after elapfing of
the Term, if none of the Writs called for, o
only fome of them be produc’d, Certificati=
on is granted contra non produtta, But Certi-
fication can be granted only againft Writs,
of which there is a relevant Reafon of Redu&i=
on libelled. Therefore general Reafons a-

ainft all the Writs called for, as their being
vitiated in fubffantialibus, wanting Writer and
Witnefles, &%, are at firlt libelled, and after the
Produétion is fatisfied, the Purfuer isallowed
to add fpecial Reafons againft the Writs pro-
duced. ‘ _ '
* 4. It is a relevant Defence againft Certifi~
cation contra non produéta, that the Defender
hath produced Rights fufficient to exclude
the Purfuer’s Title. And if,after hearing of
Parties, it be found, that the Defender hath
not produced fufficiently,he may make afarther
Produéion, and difpute upon it. But he will
not be heard thereafter, to difpute upon any
farther Produ&ion, till the Produ&ion be clof-
ed, either by the Purfuer’s holding it fatis*
fied, or by a Decreet of Certification contra
uon produéta, ' » ‘

© 5. When that is done, the Ordinary before
whomthe A& is called, makes great avifandum
with the Reafons of Redu&ion, according to
the Date whereof, the Caufe isput in the in=
ner-houfe Roll of ordinary Aé&ions, to be c} 15&

cuis
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cufs'd in Prefence: Unlefs the Lotds, uponi
a_Bill, remit to the Ordinary in the outer

Houlfe, to difcufsthe Reafons ¢xtra;, which is
commonly done.

Redution and fmpro&a’tz’oﬁ.

1. A Redu&ion of land Rights is feldonk
taifed, without an Improbation joyn’d with it

2. A Summions of Redu&ion and Impro=
bation is, expede upon a Bill, having the King’s
Advocate’s Concurrence.

The Purfuer in this Procéfs miay eall, mot
only for particular Rights, but forall Writs
in general granted by him, or his Predecef~
fors er Authors, tothe Defender; or his Pre=
deceflors or Authors. Two Terms ate al~
lowed to the Defender for producing : And
A&s of Produ@ion may be extraged for ei=
ther of thefe Terms, = . )

3. The A& for the fecond Term is to be
call'd judicially among other A@s, in ordef
to intimate to the Defender’s Procuratorss
to fatisfiec the Defire thereof; betwixt and
certain Day to be appointed by the Ordi~
nary, not exceeding temr Days, which Intima<
tion ismarked on the A&, and fubferib’d by
the Ordinary (s). An Extra® out of the Books
of Seflion or Chancety, will fatisfic the Pro<
ducion, but an Extra& out of the Regifict

L1 of
(<) A8 of Sedet, 3 Janwaryy 1709
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of any inferior Court will not, without pro=
ducing the Principal. |

- 4. The Certification in an Improbation is,
that the Writs call’d for, fhall notonly be
declared null, but alfo be held and reputed
falfe and forg'd, and make no Faith in or out
of Judgment. Nor is it neceffary to libel a-
ny othier general Reafon before Produétion.
A Decreet of Certification, tho’ in Abfence;
once fairly extra&ed, if not recently quarrel-
led, will hardly be reduced. But then it is
of Force only to fecure the Rights and Titles,
the Prccefs was founded on: For the Writs,
againft which it is granted, may be fill made
Ufe of againlt any other Party than the Ob-
“tainer of the Certification, or againft other
Rights belonging to the Obtainer.

s. If the Writs call'd for be produc’d, and
the Purfuer incline to improve them, he muit
previoufly confign 40 L.as a Penalty, in cafe
he fuccumb. And the Defender muft {ubfcribe,
that he abides by the Verity of them, upon
Pain of Falfhood, otherwife they will be held
as forg’d, from a Prefumption that he dares
not own them astrue Deeds.

6. There are two Ways of improving a

© Writ, wiz. the dire& and indire&t Manner:
The dire& Manner of Improbation is, by the
Teftimony of the Writer and inftrumentary-
Witnefless The indire& Manner is, by ftrong.
Prefumptions and Conje&ures arifing a com=
paratione literarum 3 or from the Circuxpﬁancgz“
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of the pretended Subfcriber or Witnefles, as
that they could not write their own Names,
or were alibi at the Date of the quarrelled
Writ. Which indire& Manner of Improbati=
on is not allowed, unlefs the dire& Manner
hath failed, by the Death of the Writer andr
inftrumentary Witnefles. In fucha Cafe, the
Purfuer givesin his Articles of Improbation,
which the Defender is allowed to fee and an-
{fwer, and to found upon his Articles of Ap=
probation, and both Parties allowed to prove
their refpeitive Articles. Any Evidence may
be received at any Time before the extra&-
ing of the Decreet : Becaule, nunquam conclu=
ditur in falfo. -

SECT. IlL

Of petitory Actions.
PETITORY A&ions are thofe, where=

in the Purfuer claims fomething as due or
belonging to him, by the Defender. Such are,
1. A&ions founded upon perfonal Obligations,
arifing from Contra&s, guafi Contratts and
Trefpafles, of which I have fpoken in their
proper Places. 2. Thofe founded on Rights
of Property, Superiority, Annualrent, or
Liferent in Lands by Infeftment, or the
legal Equivalent, as a Charge againft the Su-
perior upon an Adjudication, Terce, Courtefies
@, In which A&ions, any Perfon compear=~

Lla ing
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ing for his Intereft, and producing an Infeft-
ment or equivalent Right, will be admirtted:
Such petitory A&ions are, 1. A&ion of Mails
and Duties : In which the Purfuer muft cite
not only Tenants and natural Pofleflors, but
alfo Heritors, Liferenters or others in the ci-
vil Pofleflion , by uplifting Mails and Duties.
The proper Defence here is, that the Defend-
er hath a better Right, or that he hath the
Benefit of a poffeflory Judgment, by feven
Years Pofleflion, upon a Title by Infeftment,
or other Right requiring no Infeftment, as
#Tacks, @c. 2. A&ion of poinding the Ground.
3. A&icn at the Inftance of a Titular of
. 'Tithes, for bygone Tithe-duties. 4. A&ion of
Aliment, at the Inftance of an apparent Heir
of fimple Ward-lands, againft the Superior @s

SECT. 1IV.
- Of pofleffory AEtions.

POSSESSOR Y A&ionsare thofe,where=
‘in an abfolute Right is not infilfted on, but
Pofleflion only claim’d to be attained, retain-
ed, or recovered, till the Pointof Right be
determined in a2 Redu&ionor Declarator. Some
pofleflory A&ions require a fpecial Title in
Writ to be libelled and inftructed, as A&ion
of Removing (a), A&ion of MOleﬁatior:A (b),
B &i-

- (&) Vid. Part 20 B. 2. Chape 4. Tit. 4¢Se€t. 6o N- 8s
) Ibide B. 3. Chap. 1. ‘Tits 400 N. 80
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Agtion of Mails and Duties founded on a Seifin
againft Tenants, or on feven Years peaceable
Pofleflion , by virtue of Infeftment, vefted in
the Purfuer, or his Predeceflors or Authors
immediately before, at leaft within Seven of the
Years whereof Mails and Duties arg claim’d,
which is call’d the Benefit of a poffeffory Fudg-
ment. QOther pofleflory # &ions require no
Title,but only Pofleffion to be libelled, And
fuch relate either to Moveables, as A&ions
of Spuilzie, A&ions of wrongous Intromiffion ;
or to Lands, as A&ions of Eje&ion, A&ions
of Intrufion , and of fucceeding in the vice &
Of all which I have fpoken in their propep
Places,

TIT. IV,
Of accellory Ations,

CCESSORY Ag&ions ate thofe,

which are fubfervient to, and pave the

Way for commencing other Acions, Such

are A&ion of Tranfumpt, A&ion for proving

the Tenor, A&ion of Exhibition, A&ion of
Transference, and A&ion of Wakening.

Llj SECT:

[P BNV
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SECT. L
Of Attions of Tranfumpt,
ACTION of Tranfumpt isthat, where=

in the Purfuer feeks to get an authorized au-
thentick Tranfcript or Copy of Writs, which
are the common Evidents of Lands or Rights
perfonal or real, wherein he and others have
Intereft. In this A&ion, not only the Havers
of the Writs craved to be tranfumed, muft be
cited fpecially, but alfo the Granter of the. .
Writs, or his Reprefentatives, mult be cited
at the head Burgh of the Jurifdi&ion, where
they refide. A Decreet of Tranfumpt, when
duly obtained, hath all the Effe& of a regiftred
Writ, fave that it doth not fatisfy Produétion
in a Redu&ion and Improbation,-as an Extract
out of the Books of Seffion or Chancery doths

SECT. IL
Of AEtions for proving the Tenor.

1: ACTION of proving the Tenor is,
that whereby the Purfuer feeks the Tenor and
Contents of a Writ loft to him, to be made
up and proved. ’

2. At the firft Calling of this A&ion, before
the Ordinary in the outer Houfe, if the Pur-

fuer hath produced all the Adminicles, he in-
tends
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tends to make Ufe of, the Ordinary, at his
Defire, makes Avifandum therewith to the
Lords. - And, upon a Petition reprefenting that
the Adminicles are clear, it will be remitted
to the Ordinary on concluded Caufes, tomark
them clear, if he finds them to be fo, in or-
der to fummary adyvifing.

3. The Tenor of a Writ may be proved, 1.
By Oath of the Granter. 2. By Witnefles who
knew by what Accident it was loft, and can
depone that they faw that it was fairly {ub-
{fcribed, noways vitiated, and remember that
the principal Articles therein were to the {fame
Purpofe, as the Tenor libelled, tho’ they be
not pofitive as to the precife Words. 3. By .
Adminicles in Writ, zhat is, Writs {ubfcribed
by the Granter, or his Heirs or Afligns, either
relating the Writ loft, or prefuppofing it.

4. In all A&ions of proving the Tenor,
cafus amiffionis muft be libelled. If a f{pecial
cafus amilfionis be proved, there is no Neceffity
of Adminicles in Writ : But where that is not
done, the Tenor cannot be proved without {fuch
Adminicles. Where there are written Admi-
nicles, it fufficeth to libel, that the Writ is
loft without proving the Way it came to be
loft. Inproving the Tenor of Writs, which
cannot be extinguifthed by the Grauter’s imple
retiring of them, as Difpofitions of Lands or
‘heritable Bonds, whereupon Infeftment fol-
lowed ; the Pur{uer needs only to libel in ge-
neral, that they were loft, without being tied

1 4 to
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to inftruct the fpecial Way or Manner how they
were loft, But the Tenor of Writs, which
may be extinguifthed by fimple retiring, as per-
{onal unregiftred Bonds, can only be made up
by Oath of the Debtor, or by clearly proving
{pecially, how they were loft. ‘ :

5. The Tenor of Letters of Horning, and
Executiops thereof, not exrant, and judicially
produced, are not admitted to be proved by
Witnefles (o).  But Purfuits for making up the
Tenor of Decreets, are fuftained. A Decreet
proving the Tenor. of a Writ, bears, that it
fhall be of as great Force and Effe& in all
Cales, as the principal Writ itfelf, were it ex—
tant; and therefore will {atisfy the Prod u&ion
ip an Improbation, |

SECT L
Of Exhibitions.

" EXHIBITIONS are either principal,
petitory, or pofleflory A&ions, concluding to

exhibit and deliver the Writ or Thing required,

which are treated of in another Place (4): Or

are acceflory Actions, concluding only to ex-

hibit fome Writ or Thing for a particular End,

fuch as Exhibition ad deliberanduym, competent
to apparent Heirs (c); and Exhibition for
' o ‘ Proof,

(2) A& o4e Parl. 6. Jame VI (5) Vid. Part 2. B. 3. Chap-
%; é’tr lg 9+ Ne ‘4 () Vide Part 3¢ B, 2. Chap. 4. "Tit¢ gu‘
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Proof, competent incidenter in a Caufle, to any
of the Parties who wants to have fome Point
cleared by ancther Man’s Writ, in place where~
of incident Diligence by Horning and Caption
are now allowed as a more expedite Reme-~

51)' (a) ’
SECT. IV.
Ations of Transference.

A CTIONS of Transference are either
a&tive, or paflive. A&ion of Transference a&ive
is, when the Purfuer craves, that a Suit com-
menced by his Predeceflor, who died pendente
lite, may be transferred affive in his Perfon,
and go on in his Name. ~But now fuch trans-
ferring attive is not requived. For an Heir, or
Executor, or Afligny, producing their Titles,
as a Service, Confirmation, or {pecial Affigna-
tion, tho’ not intimated, may infift and carry
on any Caufe depending at his Predeceflor or
Author’s Inftance (4).

A&ion of Transference paffive is, when the
Purfuer of an A&ion, upon the Defender’s dy~
ing during the Dependence, craves, that it
may be transferred pajfive againft his Repre-
fentative, and go on in the fame Manner, as
it would have done againft the Party deceait.
This A&ion will be fultained againft an appa-

rent

() Vide infr. B. 2. Chap. 2. Tit. 2+ Se€t 1 No 145 20,
@537 (0) At x5, Scfl- 4+ Parle Will- and Marys
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rent Heir 3 and when the Day &fb&rﬁpédréncc
therein is elapfed, the principal Caufe may be
called, as it ftood in the Roll.

SECT. V.
Of Aétions of Wakening.

" ACTION of Wakening is, that where~
by a Procefs once called and fallen afleep, that
is, {uffered to ly over Year and Day uncalled
again, is.:roufed and fet a going. This Action
concludes againft all the Perfons cited in the
principal Caufe, to hear and fee the fame cal-
led, wakened, and begun where it left, infift-
ed in, and Juftice adminiftred therein till a
final Decifion. Upon elapfing of the Day of
Compearance, the principal Caufe may be cal-
led, as if it had never {lept. A Decreet pro-
nounced in a Caufe, tho’ not extra&ed, hin-
ders it to fleep ; nor do concluded Caufes want
to be wakened.

Having explained Eftates, and the Ways of
determining civil Controverfies, in Point of
Right and Poffeffion about them : I propound
in the next Place, for Connexion’s fake, to give
an Account of the Seflion, the Offices relative
and fubfervient to it, and of the Commiffion
for Plantation of Churches and Valuation of
Tithes, @'c. with a general Scheme of the Me-
thod and Form of proceeding in thefe Courts.

B ‘ Book
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BOOK IL
CHAP L

Of the Court of Seffion.

% HIS Court ( called the College of
Fuftice') fits in a Houfe, ealled

= the Se[fmz—boufe, confifting of an
inner and outer Houfe. The in~
ner Houfe is a large {quare Room,
to which the Lords enter through a Waiting-
room on the north Side, where they, the Ad-
vocates and principal’ Clerks, put on their
Gowns. Every Lord hath a locked Box ftan-
ding upon a Table in this Waiting-room,
from Two till Four in the Afternoon, and up-
on the penult Day of the Seffion, from Two
till Six; wherein all, who have Informations,
Petitions, or An{wers to Petitions, to offer,
may put them in by a Slit in the Cover. Each

" of the inner Houfe Clerks. has alfo {uch a Box
fet out there at the fame Time, wherein are
put the Papers relating to Caules he is Clerk
to. The Lords fit in the inner Houfe in a Bo-
dy, at a femicircular Bench,in the Fathion of an

Amphitheatre, and are ferved by Six principal
’ : » Clerks
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Clerks fitting at a Table before them, where
alfo the Clerk Regifter fits, when he thinks fit
to attend, in his Gown. - The Bar, at which
the Advocates ftand and plead, 1s oppofite to
the Bench. At the Eaft Corner of the inner
Houfe a Lord fits upon the Bills, at a Table,
attended by the Clerk of the Bills. Two
PDoors, on the Welt Side of this Houfe, open
to the outer Houfe. By the Southern Door
of Communication, the Ordinaries and the
Clerks do pafs and repafs ; and, by the other
Communication Door, Advocates and Parties
concerned go to and from the inner Houfe Bar,
as they have Occafion. In the Middle of the
South Side of the outer Houfe, at a little Di-
ftance from the Wall, there is an high Bench e-
reGted, where the Lord Ordinary of that
Houfe fits, and is ferved by fix Under-clerks,
called the Clerks of the outer Houfe, {eated at a
long Table before him. In a Desk adjoyning
to the Bench, on the left Hand, the Clerk, or
Keeper of the Minute-book fits. Oppofite to
the Bench there is a Bar, called the Fore-bars
where the Advocates plead. Betwixt the Bar
and the Clerks Table, thereis a void Paflage,
where Parties and Witnefles come in to make
Faith. Behind the Fore-bar there is a large
{quare Area, where the Advocates attend till
they are called to plead. But his Majelty’s
Advocate hasa Chair within the Bars where
he fits. .

TIT,
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TIT L

Concerning the Perfons of whone this Court is im=
mediately compofed,

HE Perfons, dire&ly conflituting the
‘ Seffion, are the Judges, Advocates,
Clerks, Macers, and Keepers of the Rolls,

SECT L
Of Judges in the Seffion,

1. THE Judges of the Seffion, ftiled
Senators of the College of Fufbice, or Lords of
Council and Seffion, confilt of Fourteen ordi- -
nary Lords (whereof one is conftant Prefident)
and Four extraordinary Lords, who enjoy their
Places for Life, and are named by Letters from
the Sovereign:

2. The ordinary Lords are admitted by the
reft, upon paffing a Trial (a). And the Per-
fon, prefented to be fuch a Lord, mutft be,
1. Twenty five Years of Age, a Man fearing
Geod, learned and converfant in the Laws, hav=
ing, of yearly Rent, at leaft, 1000 Merks, or
Twenty Chalders of Vi&ual (4). 2. He ml‘laﬁ

e

() A& of Sedere 31 July, 16740 (4) A& 132, Parl. 12e
ames] Ve
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be one who hath ferved Five Years as an Ad- -
vocate, or principal Clerk of the Seffion ; or
Ten Years as a Writer to the Signet, found
qualified for the Station of an Advocate, by
the Faculty of Advccates, in a publick and
private Trial upon the civil Law, Two Years
before he fet up to be a Lord (a). .

3. The extraordinary Lords are received
upon the King’s Letter, without Examination,
or Trial. .

4. The Lords of Seffion are vefted with a
duplex: officinm; Viz. ordinarinm, a.d extraordi-
narium.

“Their officium ordinarium is exerced always at
the Requeft of Parties, according to the Na-
ture of the A&ion. Officium extravrdinarium,
called cfficium mibile, is exercifed fometimes at
the Suit of Parties, and fometimes of their own
accord, in new and fingular Cafes, for quali-
fying ftrict Law and Form with Equjty.

5. The Lords of Seffion are fovereign Judges
of civil Matters, in the firlt Inftance, except,
1. Bufinefs concerning his Majefty’s Rents and
Cafualties, which are appropriated to the Ba-
rons of Exchequer. 2. Caufes maritim, which
belong tothe Judge of Admiraley. 3.Cafescon-
fiftorial,which fall under the peculiar Jurifdicti~
on ot Commiffaries. 4.Caufes within 200 Merks,
which muft be purfued before inferior Judges,
except where the Defenders are’ Members of
the College of Juftice, or live in feveral {{}gf—

(<8 by

(=3 Arme 19 of the Uniong
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di&ions; or where Sums due to Merchants,
Cooks, Vintners, and others within Burgh,
for Furniture taken off from them by Perfons
living without the Shire, are purfued (). But
tho’,in the Cafes abovementioned,the Lords be
not Judges competent in the Firlt Inftance,they
may judge them in the Second, by Advocation,
Sufpenfion, or Reduétion. They were once
Judges of civil Caufes in the laft Refort:
But the Claim of Right 1689 allews to pro—
telt, for Remedy of Law, againft their:Sen-
tences, to King and Parliament ; and now,
fince the Union, Appeals ly from them, to the
Houfe of Peers in Parliament affembled. .

6. If the Lords of Seflion, in Caufes before
them, give partial Counfel (&), or direttly, <or
indire&ly take Bribes (c), they are punifhable
by Infamy, Deprivation, and Confifcation of
Moveables. Where any Lord is unduly follici~
ted, or informed, by Word, or Letter in a de-
pending Caufe, in favour of one of the Parties
to the other’s Prejudice, the Solliciter is fined
according to his Quality ; and unlefs the Lord,
addrefled by verbal Sollicitation, ftop,or with-
draw from the Speaker, or follicited by an E~
piftle, prefent the fame to the Lords in pre=
fence, he may be declined (d).

SECT.

(s) A& of Regul: concern the Seff: Art: 16:7(5) A& Tode
Parl. 7. James 5 () A& 93+- Parl 6 James VI (4) A€t
of Seder. 24 December, 1679:
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SECT. 11,
Of Advocates.
t. ADVOCATES are a Society of

Perfons, learned in the Laws, called the Fa=~
culty of Advocates. 'The Members whereof are
privileged to plead before all Courts. They
are admitted by the Lords of Seflion, when
found qualified by the Faculty, ordinarily after
a private and publick Trial of their Know=
ledge in the Civil Law ; and fometimes, tho’
rarely, after they are examined upen the mu-
nicipal Law of Scotland. o
2. Advocates fubfcribe all Informations,
Bills, and Anfwers given in to the Lords,
Outgivings and Returns of Promifes; and
are {ubje&t to the Authority of the Lords, who
fet Rules to them in the Condué& of their Bu~
finefs, and may cenfure, fine, or debar them
from their Imployment, for Difobedience, or
malverfing in their Office.
3. The King names, out of the Body of
Advocates, an eminent Perfon, called Lord Ad=
vocate, who gives Advice in making and exe~
cuting Laws, defends the King’s Right and
Intereft, concursin all Suits before fovereign
Courts, for Breaches of the Peace, and alfo int
all Matters civil, wherein the Sovereign, et
any claiming under his Majefty, . has Intereft.
The King names alfo a Lawier or Two, f:g’r
ig
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~ his Sollicitors, who take care of the difpatching,
and tranfmitting the King or Council’s Orders -
through Scotland, and are affiftant to the Lord
Advocate in the King’s Concerns, Procefles
and Affairs. |

SECT. IIL
Clerks of the Seffion.

1. THE higheft Clerk in Scotland, is the
Clerk Regifter, or Lord Regifter, who keeps
abl the publick Records, and grants Deputati-
ons for Life, tho’ he has his own Office only
during the King’s Pleafure. His Deputy=
clerks in the Seflion, whom he names, are. 1.
The principal Clerks, called Clerks of the iuner
Houle. 2. The principal Clerks cof the Bills.
3. A Clerk, or Keeper of the Minute-book.
4. Clerksto the Admiffion of Notaries.

2. There are Stx principal Clerks in the in-
ner Houfe, who have their Commiiflion from
the Clerk Regifter for Life, with Power to ap=
poinit Under-clerks, or Clerks for the outer
Houfe, and Extra&ers in their {everal Officess
No Perfon can be a Clerk of rhe inner Houfe,
who hath not ferved Three Years as an Ad-
vocate, or Writer to the Signet. And the
Clerk muft, at his Admiffion, purge himfelf
by Oath, that he hath not given, or promifed,
for the procuring his Office, more than 4000

Mm Merks,
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Merks, or a Year’s Salary (a). They are ad-
mitted by the Lords, upon a Trial before
them. ’Tis incumbent upon thefe Clerks, to
minute the Heads of Caufes and Debates,
write the Deliverance of Bills, interlocutory
and definitive Sentences by the Lords in the
inner Houfe, and to get them duly figned by
the Prefident, and to prepare all concluded
Caufes.

3. Clerks of the outer Houfe are named by
the principal Clerks, and received by the Lords.
Each of them muft, at his Admiffion, fwear,
that he has not given, or promifed, for obrain-
ing his Place. more than rooo L. Scots, or a
Year’s Salary (4). ‘Thefe Clerks minute like-
wife, in their Courfe, all Debates before the
Ordinary in the outer Houfe, orat the fide
Bar, and write his Sentences. ’Tis their Work
alfo to fee all A&s, and Decreets pronounced,
duly put in the Minute-book, to.write the
Depofitions of Parties and Witnefles ; and
each Seffion Day, at T'welve of the Clock, to
intimate, in the outer Houfe, Deliverances iz
prafentia upon Bills, and to make the other ufu-
al and neceffary Intimations there.

4. Clerks of the Seffion are Notaries, by vir-
tue of their Office, and Inftruments under
their Hands, in judicial A&s, make the like
Faith, as the Inftrument of any Notary. They
cannot be declined, in Procefles before the
Lords, upon Sufpicion of Partiality to either
Party. SECT.
(<) A& of Regul” 1694+ Art. 10, (&) Ibid,

~
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SECT. 1V.
Clerks of the Bills,

. . THE principal Clerk, or Clerks of the
Bills, and Three Deputy-clerks put in by
him or them, ferve allin an Office, called rhe
Bill-chamber. Where they attend from Nine
till Ten in the Morning, and from Two till
Six in the Afternoon; fot teceivibg fuch Bills
as fhall be offered to them; and carry the {ame
td the Ordinary upon the Bills, in order to
pafling or refufing. There are, at prefent;
Two principal Clerks, who attend monthly in
their Turns. Their Bufinefs is to prefent Bills:
to the Ordinary, and fign; with his Lordfhip;
fuch Bills as pafs of Courfe. .

2. "Tis incumbent upon one of the Under=
clerks, to receive Bonds of Cautionry, in all
Sufpenfions of civil Debt, and to enquire
into the Condition of the Cautionets. The
other Two receive Cautioners in loofing
Arreftments, and in Sufpenfions of Lawbor-=
tows, and the Regifters of Allowance of De-
creets of Apprifing, and of Abbreviates of
Decreets of Adjudication. R

3. ARoll of the Deliverances upon Bills of
Advocation and Sufpenfion, is afixed, when
given, and continues for 2 Week patent in the
Bill-chamber. And fuch Deliverances ate ini
Time of Seffion, intimated the next Seffion
Day, in the outer Houfe, at the ordinary -

Mm 2 Time
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Time and Place of Intimation (¢). Minute-
books of paflt and refufed Bills of Sufpenfi-
on (4) and Advocation, according to the al-
phabetick Order, is alfo patent in the Bill-
chamber to any Charger gratu.

s SECT. V.
; Clerk o Keeper of the Mmute-lzook

. THE Llerk, or Keeper of the Mmute-
book notes, or inferts therein, all A&s, De-
creets, Proteftations, and chry judicial A&
that may be cxtra&ed marking the Day when
pronounced, the Names of the Judge, Purfuer
and Defender, and Advocate for the Purfuer,
with the -initial Letters of the Names of the
prmcxpal and Under-clerks

’SECTuVL
Clerk to t/Je Mtams.

1. N O T ARIES are now admitted by
the Lords of Seffion; upon a Petition given in
for them by the Clerk to the Notaries, with
a- Certificate of the Petitioner’s good Fame
and Educatxon after Trial of their Know-

; ledge

(4) A& of Seders 20 Nove 1711 o () AGof
Ldder. a Nnovember 1680 o mbcr 7 9 3 ()A ¢
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ledge and Qualifications (&) The intrant
Notary’s Sign and Subfcription manual to be
ufed by him,is recorded. The Clerk of the
Notaries writes the A& of Admiffion, caules
the Intrant find Caution de fideli ; and for
bringing unto him (/) theprothocal Book,which
the Notary gets from the Clerk, mark’d and
fign’d to infert his Inftruments in.

2. Inftruments of Notariesare the only Mean
of proving the Performance of fome Solemni-
ties of Law, as'the giving of Seifin, mak-,
ing Refignation, Intimation, Premonition, Re-
quifition, Confignation, &. .Notaries fub-
fcribe Writs for Perfons known, and declar-
ing to’ them they cannot write, and allowing
the Notaries to fign for them;in Token wWhere-
of, they touch the Notary’s Pen. When the
Prothocal delivered to a Notary athis En-
try is filled up, he getsa new one from the
Clerk, The Clerk of Notaries keeps filled up
Prothocals,and exhibits the fame to the Lieges,
for extending and tranfuming Inftruments on
all Occafions. T

3. Prothocals of deceas’d Notaries are to
be brought in to the Clerk, within Fifteen
Days after the Notary’s Death, under the
Pain of 100°L. (¢). But 'Prothocals of Clerks
of Burghs Royal deceas’d, are to be deliver=
ed up to the Magiftrates (d). " =~ =~

Mm 3

(«) A& of Seder. 30 July 1691. () A& 4¢ Parl. 11. jun.
A& 22. Parl- s ]am. VI (‘) Ibld- (d) dI&O A& 22,

4.'No=
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4. Notaries are exauorated and depriv'd
only by the Lords of Seffion, ‘

SECT. VIL

Macers,

M ACER S are Four in Number, whereof’
Three are named by the King, and the Fourth
by Moncrief of Reidie;who is hereditary Macer.
One Macer attends conftantly oi the the Lord
Ordinalgr in the outer Houfe, another attends
the Ordinary at the Side-bar, and the other
Two wait the Motions of the Lords in the
inner Houfe. Thefe Macers call or proclaim
Caufes, uther the Lords, and execute their im-
mediate Orders. They are fupreme Judges in
the Service of all Brieves iflued forth of the
Chancery, to whom the Lords advocate Ser-
vices from inferior Judges ; and appoint ufu-
ally fome of their own Number Afeflors to
dire& the Macers. =~~~

$ECT. VIIL
Keeper of the Rolls.

1.B Y the A& of Regulation 1672. concern=
ing the Seffion, four Books of Inrolment are
made, Two for the cuter Houfe,and Two for.
the inper H. ufe. The Firft for the outer Houfe
contains Caufes that require meft Difpatch, ?‘5

" Sut=
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Sufpenfions, Advocations, Removings, Eje&i-
ons, and recent Spuilzies ; and the Second, or-
dinary A&ions, or all other Caufes proper to
the outer Houfe. The Firft for the inner l%oufe
eontains ordinary A&ions appropriated to that
Houle, viz. Redu&ions, wherein the Produ&i-
on is fatisfied, Declarators ot Rights, proving
of Tenors, ceffivies boiorum, with which, af-
ter difcufling of dilatory Defences and pre-
liminary Points, great avifandumis made,and
Caufes which the Lords upon Report ordain
to be heard in Prefence ; and the other Book
is made up of concluded Caufes.

2. Caufes are inrolled in Term time, be-
twixt Two and Four a Clock on Saturday
Afterncon, by the Keeper or Keepers of the
Books of Inrolment, according to a Note men-
tioning the Name of the Caufe, and the Names
of the Parties in Order as they are prefented.
Caufes are entred in the refpe&ive Books of
Inrolment for the outer Houfe, according to
the Dateof the Return from the Advicate |
who faw the Procefs. Ordinary A&ions are /
inferted in the firlt Book of Inrolment for th;
inner Houfe, according to the Dates of tae
Avifaundums, or Interlocutors appointing a Hear~
ing in Prefence, and concluded” Caufes ir, the
other Book, according to the Dates of the
Acts conclading the Caufes.

3. Ourof each of the two Books for the outer
Houfe, the Keeper doth excerp 2 Roll of fo
many Caufes, in the Order they were en-

tred
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tred, as he thinks will be fufficient for the
enfuing: Week ; and prefixeth to that of or: "
dinary Actions, a Roll of Caufes wherein rio
Compearance was made for the Defender, at
the firlt Calling by the Clerk in the outer Houfe,
called the Regulation Roll, becaufe appoint-
ed by the A& of Regulation 1695 (2). Which
Rolls he affixeth each Munday Morning up-
on the Wall of the outer Houfe ; and any of
thefe which are not then reached or difcufs’d,
by A¢, Decreet or Proteftation, muft be in-
ferted in the Beginning of the fubfequent week-
ly Roll of that Kind. Again, one Roll for
the inner Houfe is drawn cut.of the Book of
ordinary A&ions; and two Rolls out of that
of concluded Caufes, viz. one of concluded
Caufes ro be prepared, and another of fuch
Caufes prepared for advifing. Which Rolls the
Keeper of the Books  affixes every Munday.
Morning, or oftner, if need be, on the Wall
of the outer Houfe. The Keeper of the Books
of Inrolment doth alfo put up weekly Rolls
of Caufesto be heard fummarly in Prefence,
called the Prefident’s Hand-roll, and that of
Caufes wherein Proof adduced by Oath or
VWrit  is marked clear: The former of which
Rolls is affixed to the Wall of the outer Houfe

upon Murday Morning ; and the latter up-
T

on Niday Afternoon (&)

(6) Art. 21 () A& of Reg L 1695, Art. 28 A& of
Sed- 20 November, 17110 § Mt 9% | o
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i
t4

TIT. II.

Concerning, the Offices and Officers velative and fub=
Jervient to the Seffiony < . .

T HESE are the Chancery, the Offices
of the Seals, of the Regilters, and the,
Lyon. - SRR U
Of the Chancery or Chautellary.
1. T HE Chancery is an Office, managed
by the Direor thereof, who derives his Com-
miffion from the King, and by his Deputies.

2. Thefe caufe to be writ and recorded . all
Charters, Patents .of Dignities, Gifts of Offices,
Remiflions, Legitimations, Birth-brieves, Pre-
fentations, Commiffions, Brieves, Retours, Pre-
cepts thereon, and all other Writs appointed
to pafs the Great Seal, or the Quarter Seal,
which is kept by the DireGor of the Chan-
cery. -

3. The DireGor and his ‘Deputies obferve,
in all Writs extended in the Chancery, a cer-
tain Formula' kept in Record by them, called
the Qrder of the Chancellary. And Writs paffing
this Office are to be recorded, before they are
given out to be fealed (a).

4. The

(=) AG 17; Parls 2+ Sefl: 3. Ghe IL
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4. The Brieves of Chancery are the King’s
Precepts, commanding fomething to be done.
Which are direGed to, and ferved or execu-
ted by Sheriffs, Stewarts, and Bailies ¢f Roy=
alty or Regality refpectively. Thefe are of
Two Sorts, viz. Brieves retoured to the Chan-
cery, and Brieves not retoured. Retoured
Brieves are thofe which are executed, without
citing particular Parties, at the Market-crofs of
the head Burgh of the Jurifdi&ion, upon Fif-
teen Days Warning, thence called Brieves not
pleadable :  Such are Brieves of Mortanceftry for
ferving Heirs, Brieves of Pupillarity, and Bricves
of Lidiotry and Furiofity. Whereupon Services
expede by the Judge Ordinary, are returned to
the Chancery, where they are recorded, and
Extralts thereof given out, called Retours.
Brieves not retoured are direGed to Sheriffs,
@'. to hear and determine upon citing of Par-
ties fpecially, thence called pleadable Brieves :
Such are Brieves of Terce, Brieves of Divifion,
Brieves of Lyning, and Brieves of Perambulatiou.

SECT. I

Oﬁces of the Seals.

T H E publick Seals in Scotland are the Sig+
net, the Great Seal, the Quarter Seal, and the
Privy Seal.

1. Summons for citing Perfons before the
Lords of Seffion, Letters of Horning, Capti;m,

n-
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Inhibition, Arreftment, and other perfonal or
real Diligence, Signatures and Precepts pafs
the King’s Signet, kept by the Secretary of
State for Scotland, in virtue of his Office, who
commits the Cuftody and Care thereof to his
Deputies. All that ordinarily paffeth the Sig-
net is written and fubfcribed by Perfons,
thence called Wiijtersi -or Clerks to the Signet.
Out of whom fome are appointed by the Se-
cretary at Pleafure, to be of his Council, called
Commiffioners of the Signet. Their Bufinefs is to
manage Affairs of the Society, dire& Writers in
their Duty, and anfwer Doubts relating to
Form and Stile. The deputy Keepers of the
Signet, in Abfence of the Secretary, prefide in
all Meetings of the Writers, and interpofe their
Authority to what is done. Intrant Writers
to the Signet, obtain firft a Commiffion from
the Secretary, and then after Trial of their.
Knowledge in Stile, are admitted by the
Keeper and Comm:flioners. The Signet Of-
fice, in a Houfe belonging to the Scciety of
the Writers to the Signet, is kept patent in
Seflion T'ime from Nine to T'welve in the F. re~
noon, and from Two to Six in the Afternoon :
And in the Vacation from Ten till Twelve,
~and from T'wo till Four, except on M- xdas,
when it opens not,either in Seffion or Vac:t.n
till Two, and fhucs at Four in the Afrernncn,
and Saturday, when it is patent only in ¢ -
Forenoon, '

i
i
i
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2. Charters of heritable Rights, and all
Commiffions not allowed by Statute to pafs
otherwife, did before the Union pafs under the
Great Seal, kept by the Lord Chancellor of .
Scotland 3 and now fince the Union, pafs under
a Seal ufed in place of the Great Seal: The
Cuftody whereof is committed to fome honour-
able Perfon, appointed by the King during
Pleafure, who has a Deputy under him, who
gives conftant Attendance: ,

3. The Quarter Seal, which isa Fourth Part
of the, Great Seal, is appended to Writs fub=~
{ervient to heritable Rights that have pafled
the Great Seal, and is therefore called the Tefti-
monial of the Great Seal. 'The DireGor of the
Chancery has the Cuftody of this Quarter Seal,
and appends it to fuch Writs as pafs under it.

4. The Privy Seal is appended to all Pre-
cepts for Chartersto be expede under the Great
Seal, and to Writs which pals no other Seals.
The Cuftody thereof belongs to the Lord Privy
Seal, who.has a Deputy, who always attends
for fetting this Seal to Writs pafling under it.
There is alfo a Writer or Clerk to the Privy
Seal, deriving his Commiffion from the King,
who writes and records all Writs pafling the
fame, before they are given out to be fealed,
and keeps a Minute-book ().

| SECT.
(a) A& T Parl. 2 S&’,fr- 30 Ch' II-
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SECT. I
The Regifter Offices:
1. SOME Writs muft be regiftred within

a certain Time, otherwife they are null, as
Letters of Horning and Inhibition, @c. with
the Executions thereof ; or net {o effe&ual as
they would have been, if recorded in due
Time, as Seifins, @c. Others muft be regi-
fired in order to Diligence,or fome legal Effe&,
and the Time of Regiftration left to the Parties
themfelves, as Bonds, &, L

. 2. Regifter Offices are either particular, or
general. L

3. Particular Regifters are thofe, that are
reftriGed to a particular JurifdiGion. Some
whereof depend upon the Clerk Regifter, as
the particular Regifters of Shires, Stewartries,
Regalities, or Bailliaries : Others are indepen-
dent of him, as the Regifters of BurghsRoyal,
which depend only upon the Magiftrates.

4. The general Regifters have Effe& over
all Scot/and, are Kept at Edinburgh, where the
Clerk Regifter has Deputies, for keeping them,
in diftinét Offices, one for the Regifter of
Seifins, Reverfions, &c. another for the Regi-
{ters of Hornings, Inhibitions and Interdiéti=
ons.

The Clerk Regifter has alfo Deputies at
Edinburgh for recording in one particular Re-

: L _ giller
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gifter all Tailzies, and in anothet all Summon=
{es for interrupting Prefcription of real Rights;
with their Executions, and Inftruments of In-
terruption. Thete are alfo Regifters kepr iii
the Offices of the Chancery, and Frivy Seal.
In the Office of each Clerk of the Seflion. thére
is one Regilfter of Decreets, another of Bonds
in order to Execution, and a third of Wiits
for Confervation, in which alfo probative Writs
are recorded. There is alfo a particular Re-
gifter of Executions of edi&al Citationsin a
Procefs of Sale and Ranking in the Cafe of
Bankrupcy, kept by the Colleé&or of the Clerks
Dues. And the Clerk Regifter fhould vifit
the Regifters in every Chamber once in the
Year (a). ' A

§. The Clerk Regifter, from Time to Tirié;
c¢alls in the Records with the Warrants thereof,
and puts them in a Room below the Seflion-
houfe, where his Lordfhip hath a Servant
daily attending, to furnifh a View, and give
Extra&s to fuch as want them. And the
Keepers of Regifters, in ufe to be tranfmitted
to the Cletk Regifter, fhould keep only ten
Years Records in their Hands, for the Ufe of
the Lieges (4).

6. Regiftration of Writsincompetently with-
out the Jurifdi&ion, and all Execution thereon
is null ; and the Clerk of an inferior Court,
who regiftrates any Writ without his Jurif-
di&ion, is liable to Deprivation, and 500 Merksf
o

(«) AG38. Sefl, 1. Parl, Tam VIL (¥) A& 32 ibid.
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of Penalty, Half to the King, and Half to the
Purfuer (). Where a Writ or Diligence given
in to beregiftred, is returned to the Prefenter,
bearing an Atteftation under the Keeper’s
Hand, that it is regiftred, {fuch a Writ, if not
found booked and inferted in the Record, is of
no Force or Effe& againft any fave the Granter
and his Heirs, But the Keeper of the Regifter
omirting to infert therein fuch a Writ, is
punifhable asa Forger of the publick Records,
and liable for Damages to the Peérfon lefed
through bis Omiffion, who has A&ion againft
the Heirs and Reprefentatives of the negligent
Keeper, tho’ not commenced in his Life~
time (4). ‘

SECT. IV.
The Lyou Office.

1. THE Lyon King of Arms, or King at
Arms, who holds his Office by Patent under
the Great Seal, attefts Genealogies, admits
Officers at Arms, wiz. Heralds, Purfevants,
and Meflengers, with Injun&ions, upon find-
ing Caution at their Entry for their good Be-
haviour, under Pain of 500 Merks, befides
the Coft and Damage fuftained by Parties (c);
and holds two folemn peremptory Head Courts
in the Year, at Edinburgh 6 May, and 6 No-

vember,

(«) Di& A&38. (5) AQ 19. Sefl: 2. Patl. Jam. VII. junét-
Act 18, Sefl. 60 ParliKe W (¢) A& 46.Parl 1L Jam. V1. . -
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wember, when all Officers at Arms are obliged
to appear before him; and at other Times as
he has Occafion to call one. He may deprive
fuch Officers for Misbehaviour, and decern
-their Cautioners to pay the Pain aforefaid of
'soo Merks contained in their Bonds, whereof
a Third gces.to himfelf (z). The Lyon, who
is principal Herald ‘of the Order of St. Audrew,
or the Thiftle, has fix Heralds, fix Purfevants,
and a great Number of Meflengers under
him. .~ :

2. Tothe Lyon and his Brethren Heralds
and Purfevants,belongsthe publifhingtheKing’s
Prcclamations ; and the reverfing of Arms after
Sentence of Forfeiture. The Lyon and his
Brechren the Heralds have Power to give and
difterence Coats of Arms, to vifit the Arms of
Noblemen and Gentlemen, and to inhibit
fuch to bear Arms, as by the Law of Arms
ought not to bear them, under the Pain of ef-
cheating the, Thing to.the Kirg - whereon- the
Armsare fotind, and of roo L. to the Lyon and
his Brethren, or of Imprifonment during the
Lyon’s Pleafure (6). = ’

- 3. The Bufinefs.of Meflengers is, to execute
Summonfes and Letters of Diligence,real or per-
fonal, for civil Debt: - The Badges of a Mef-
fenger are a Blazon, and a Rod or Wand, called
the Wand of Peace, Whereby his Authority 1s
difcovered, in difcharging the Duty of his ﬂOf"
e ce;

(s) Tbide A& 12¢. Patle 12 Jam. VI. A& 21+ Parle- 2 Seff 3
Che IL. (¢) Ibids .
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fice; and the affronting er refifting him therein
is a Crime called Deforcement (a).

Having thus treated of the feveral Perfons
of whom the Court of Sefion immediately con-
fifts,and of the contingent and fubfervient Of-
fices and Officers : Ifhall in the #ext Place
explain the Method of doing Bufinefs before
the Seffion, called the Form of Procefs.

CHAP IL
The Form of Procefs before the Sej]l'on,

T YHE Seffion fits twice a Year, wiz!

I from the firlt Day of Fune till the laft

of Fuly inclufive, called the Summer

" Seffionn ;5 and frem the firlt of November till the

laft of February inclufive, without regard to the
Chriftmas Vacation, called the Winter Seffion.

For clearing up the Order of judicial pro-

_ceeding in this Court, I fhall firf? fet forth the

{everal Provinces affign’d to particular Lords,

and to a Quorum of the collegiate Body fepa-

rately; and then the Method of commencing,

- carrying on, and finally determining Caufes.

Nn TIT.

{+) Vid. Part 2. B. 2« Tit, 1¢e N, 3.
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TIT. L

Of the Provinces tfffgned to paiticular Lords, and to

@ 'Quoram vf Yhe collegiate Bidy feparately; and
how ‘Bulindfs is ‘expede by them relpetively in the
Seffori .

1. "Y Y HE Lords meet five Days of the

Week, viz. Tuefday, Wednelday, Thurf-
day, Friday and Saturday at Nine a Clock 1n
the Morning, when the Seffion-bell is rung,
and fit judging Caufes till 12, of which they
are advertifed by one of the Keepers of the
Seflion Houfe, who proclaims it. Then a lit-
‘tle Bell is rung to fignifie to thofe in the outer
Houfeto rife. But the fisft Week of a Seffion,
the'Court uféth ‘nét to fit ‘down 'till 10 a
“Clock. ' ‘

2. The ordinary Lords are all imployed on
_the Seffion Days in 'ditferent Capacities, accor-
dirg tothe Nature and Tmporc'of Bufinefs af-
“ficned to'them. Every Lord, except the Pre-
fident, takes his Ttirn weekly of fitting in the
outer Houfe, upon the Bills, upon Oaths of
Parties and Withefles, and upon éoncluded
Caufés. Eich of thefe Lords has alfoan Hour
of judging, according to the Order aforefaid,
at the Side-bar, except the Ordinary in the
“outer Houfe, and of judging at the Fore-bar,
before the outer Houfe Lord poflefs the Bench. -
Particular Lords are alfo pre re nata detached

out
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out of the main Body per.wices, to rank Credi~
tors, and difcufs:Compt and Reckonings. In
‘whidhCapacities they are always attended by
a Macer, who reads audibly the Names of
Parties, and calls their Advocates to the Bat.
The Lords have alfo their Turns of a Day, for
reporting tq the whole Body Points of Difficulty
that occurrd to them in thefe refpe@ive Ca=
pacities, and of being privileg'd Reposter "2
whole Week. Each Lord is called the Ordinary,
with refpeét to Affairs that come in before him.
And upon Saturday there are three Copies of 2
Roll affix’d to the Wall,in fo many feveral Parts
of the Seflion Houfe, intimating the Names of
the Ordinaries,who, for the Week enfuing, are
to officiate in the feveral Provinces afcrefaid. -
In the Forenoon there is an Ordinary at the
Fore-bar, another at theSide-bar, and a third
upon the Bills, at the fame Time that the reft
of the Lords fit with the Prefident.in the in=
ner Houfe.

3. All Writs, whereof the Ingivers of Bills,
or Reprefentations, or Anfwers to{uch, found
any Alledgance-on, muft (be produced there=
with : And 24 Hours,before calling any Caufe,
all Writs to be founded -on by either Party, not
formerly feen by his Adverfary, muft be put
in the Clerk’s Hands, otherwife the Alledgante
will not be admitted, without paying in a
concluded Caufe 14 fhil. 2 pence, and in other
Cafes 20 fh. Sterl. nor will the Paflages in fuch
Writs pleaded on be regarded, if not marked,

Nn 2 with=
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without paying a Mul& to the other Party,
as the Lords fhall modifie (a)-

A Decreet pronouncd by an ordinary Lord,
is of as great Forcg and Authority, as a De-

creet in the inner Houfe. .

SECT. L

g

- The Ordinary berwixt 9 and 10 at the Fore=bar,

U P ON Tuefday, Wednefday and T hur[dey,
one Lord in Courfe after another, and upon
Saturday the laft Week’s Ordinary in the outer
Houfe, hath an Hour betwixt 9 and 10 of
judging on the Fore-bench Caufes in his Hand-
roll depending before him, or remitted to
him. But upen any Friday, that happens a-
mong the five laft Sederunt Days of the Seffion,
the Lords come to the Fore-bar in theirTurns

as on the three preceeding Days (4).
 "SECT: IL

The Ordinary in the outer Houfe.

. TUESD AT at 10 aClock the Pre-
fident delivers, to the Ordinary for the outer
Houfe that Week, the Roll of Sufpenfions,
Advocations, @c. and that of ordinary Actions,

whereupon he goes immediately and takes his
' ' Seat

(«) A& of Seds 20 Novem. 1711, § 64 (8) A& of Sed: 1
Febe 17150 .
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Seat on the Fore-bench,where he judges Caufes
in the Sufpenfion and Advocation Roll
til Twelve : But frequently for Rea-
{ons given, delays fome Caules till the next, or
fome other Day in that Week. ’

2. When he comes out to this Bench on Wed-
nefday at 10 a Clock, A&s are firft called, con—
form to particular Rolls thereof, handed up
to the Macer artending, by the particular
Clerks in Order: Which Rolls had been af-
fix’d the Night before upon the Wall of the
Side-bar. When thefe are over, the Ordinary
falls to the Roll of Sufpenfions and Advocations,
wherein he firflt calls any Caufes that had the
Day before been continued till Hednefday ;
and judges fuch till 12 a Clock, unlefs he
hath gone through his Roll fooner, in which
Cafe he returns to the inner Houfe when it is
finithed. Butif the faid Roll appointed for
Tuefday and Wednefday was finifhed upon Twef~
day, or the Ordinary, at his leaving the
Bench that Day, forefaw that the Caufes re-
ferv’d for Wednefday would be difcuff’d before
Twelve a Clock, he intimates to the Advocates,
that upon Wedne[day, after calling of the Ads,
and finithing his Sufpenfion, &'. Roll, he will
hear the Caufes in the Regulatiod Roll of or-
dinary Actions.

3. Thurfday from Ten to Twelve Caufes in
the ordinary Aéticn Roll are heard and deter-
mined, any Caufes in the former Roll delayed
till that Day, being firlt called.

Nn 3 ’ 4. Friday
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4. Friday at Ten, the Clerks call A&s as
wpon Wedne[day, and then the Ordinary, after
difcufling continued Caufes, goes to his Roll
of ordinary Ad&idhs, which imploys him till
Twelve, it it laft fo long, Friday’s Night the
Ordinary’s Servant puts upon the Wall of the
Side-bar, a Hand-roll' of Caufes already fixed
before his Lordthip by A&, Decreet, or Pro-
teftation, wherein one of the Parites {ecks to
be further heard, or to have fome Interlocutor
re@tified oraltered, confilting in the firft Place
of Caufes in the outer Houfe Rolls of that
Week.

§. Saturday at Ten a Cleck, the Ordinary
calls out of the faid outer Houfe Rolls, Caufes
continued till that Day, if any be, then goes
to his Hand-roll, and fits judging Caufes there-
in till Twelve, unlefs thefe be fooner dicufs’d.

6. Upon the laft Eight Days of the Seffion,
there is no Lord Ordinary in the outer Houfe,
nor Rolls of Sufpenfions, &, or ordinary A&i-
ons put_up to be called, except the Regulation
Roil. But every Seflion Day, except Friday,
the Lords come to the Fore-bar in their Turn,
to judge Caufes in their Hand-rolls, for the
Space of an Hour, viz. one from Nine till
Ten, another from Ten till Eleven, and a
Third from Eleven to Twelve in the Forenoon.

SECT.



forbes institue insides.QXD 30/10/2012 12:10 Page 445@

445

Ch. 2. Law of Scotland. T'it. 1. § 3. 141

SECT. IIL
The Ord inary upon ghe Bills.

1. T H E Ordinary upon the Bills, fit§ both
in Seffion and Vacation, trom 7 wefday till Fuef~
day. In Term Time, or the Time of Seffion,
he advifes Bills every Seffion Day in the Fore=
noon, except on Friday, on which Day he con-
fiders them in the Afternoon, at Three a Clock
in the Seffion Houfe. But upon any Friday
happening among the Five lalt Sederunt Days
of the Sefion, he may fit upon them in the
Forenoon (a).

2. Thefe Bills in the Vacation, are prefent-
ed and confidered each Twuefday and Thur/day,
betwixt Ten and Twelve in the Forenoon,
when the Ordinary muft attend. The Ordi-
nary of the preceeding and {ubfequent Weeks,
muft attend with the Ordinary tor the Time
every Thurfday, for difpatching {uch Bills as
require Three Lords; but during the Time
that the Lords of Jufticiary are in Circuit, the
next Lords in Courfe officiate in their Weeks (4).

3. For underftanding what is incumbent up-
on this Ordinary, it may be noticed, that when
a Perfon finds himfelf aggrieved by any infe~-
rior Judge, the Caufe may be called up to the
Seflion by .Advocation betore, or Sufpenfion and

Nng4 Re= -

() A& of Seder. 1 Febe 17150 () A& of Seder. 2§ De-
cember 1708
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Reduttion after the Sentence, in order to get it
_reviewed, or a Stop put to the Execution of
it.  Which Advocations and Sufpenfions are
procured or refufed, by Deliverance or Inter-
lccutor of the Ordinary, upon Bills or Petiti-
ons offered to him for that end. This Ordi-
nary pafleth of Courfe common Bills of Hor-
ning, Caption, Arreftment, loofing Arreftment,
Inhibition, Lawborrows, @%¢ and Bills of
Summonfes, upon the Faith of the Clerk of
the Bills:  But Bills of Advocation and Sufpen-
fion are particularly confidered by the Lords.
1 fhall therefore firft obferve what is common
to both, and then fet forth their Specialities.

I.

Rules common to Bills of Advocation and Sul-
penfion. .

T HE Bill drawn and figned by a Writer
to the Signet, being prefented to the Clerk of
the Bills, he writes on the Back thereof the
Day ot prefenting, and carries it to the Ordi-
nary, who, if the Reafons be irrelevant, or
not inftruGed, refufes the Bill. When the
Reafons in a Bill are doubtful, and not clear,
the Ordinary appoints the Bill to be feen and
anfwered, betwixt and a certain Day, and in
t.e mean 1ime fifts Procedure in the principal
Caufe, if it be an Advocation, or {tops Execu-
tion, 1f a Sufpenfion, either exprefly for a li-

| mited
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mited Time not exceeding a Month (2), or
indefinitely exprefling no Day, whichis under-
ftood a Stop for a Fortnight from the Date of
the Deliverance (4). When Procefs or Execu-
tion is filted to a certain Day, falling within
another Ordinary’s Week, the Bill and Anfwers
come to be confidered by that Ordinary.
Butin Time of Seflion, whatever Ordinary a
Bill is prefented to, the fame, with the An{wers,
remain ftill before him till the Letters be ex-
pede. Where the Reafons are clear and rele-
vant, the Ordinary pafleth the Bill immediate-
ly; whereupon the Writer to the Signet raifeth
Letters, and fends them to the Signet Office.
In Time of Seffion, fometimes the Party a-
gainlt whom a Bill is offered, gives in a Petiti~
on to the whole Lords, for a Warrant to dif-
cufs the Reafons fummarly upon the Bill ; the
Defire whereof isordinarily granted. A War-
rant for fummary difcuffing being obtained, is
given in to,and intimated by one of the Under-
clerks of Seffion, to the Sufpender or Raifer of
the Advocation. And the Ordinary, to whom
the Bill was prefented, may, upon calling the
Parties to the Side-bar, at any Time except
on Friday Forenoon, difcufs, or in cafe of Diffi-
culty, report the Reafons to the whole Lords,
without waiting for his Turn of judging at the
Side-bar, or Day of reporting. -

II. Spe-

6(%) A% of Seder. 9 Febe 1675 (B) A& of Seder» 3 July
16774
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I
Specialities ip a Bill 'gf 'Adwocation.

1. SOME Caufes cannot at all be advo-
cated, as Caufés maritim from the High Ceurt
of Admiralty (2). Others cannot be advoca-
ted except upon Iniquity ; fuch are thofe
exprefly appointed to be determined by the in-
ferior Judge (2), viz. Confirmaticns and Di-
vorces from the Commiffaries, or Caufes with=
in 200 Merks. But Caufes within 200 Merks
may in {fome Inftances be advocated, tho’ the
Judge hath committed no Iniquity : As where
the Defenders are Members of the College of
Juftice; or live in feveral Jurifdi&ions ; or
where Sums due to Merchants, Cooks, Vint-
ners, and others within Burgh, for Furniture
taken off from them by Perfons dwelling with=
out the Shire, are purfued (c)- ‘

2. As to Caufes that may be advocated, if
the Reafon of Advocation be clear and rele-
vant, the Ordinary pafleth the Bill, and there-
upon Letters of Advocation are expede at the
Signet. Which are then intimated judicially
to the Judge and Clerk of the Court, from
which the Caufe is advocated, admitted by the
Judge, marked and figned by the Clerk on the

Margin of the principal Letters, whereof a
' Copy

() A& 16 Parl- 3. Ch.1L.  (5) A& 9. Sefl. 3. Parl. 1.Ch.IL
(c) A& of Regul. 1672 concerning the Seflion, Article 16+
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Copy is left inthe Court. 'This puts an ef-
feGtual Stop to all further Procedure in the
principal Caufe. -

ITL
Specialities in a Bill of Sufpenfion.

1. THE Ordinary onthe Bilis may fafpend
alt Decreets of inferior Courts, excepting that
of the Fhgh Admiralty ; and even fufpend
Decreets of Seflion propounced in Abfence of
the Defender. But Bills of Importance, as
thefe for {uf{pending Decreets iz foro before the
Lords, fecond, third or pofterior Proteftati=
ons (a); Decreets of the high Court of Ad~
miralty (5), or Bills of Sufpenfion refufed by a
former Ordinary in his Week, or new Bills on
the fame Grounds (¢), can be paft only by a
Quorum of the Lords in Term Time, or by
three Lords met together during the Vacati-
on:
2. Some Bills of Sufpenfion may be paft
upon the Sufpender’s finding Caution. Qthers
can be paft only upon his configning the Sums
charged for. A Sufpenfion againt a Bifhop,
Minifter, or Mafter of Univerfity, College,
School, or Hofpiral, of any Charge for their
Dues in fpecial Decreets, cannot pafs, except
upon Production of Difcharges, or upon Con-

fignation

(2) Iv'd. Art.19. (8) A& 16 Parl. 3. Che II. () A&s
of Seder 9 February 1674, and 9 February 1682 (
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fignation of the Sums charged for, or 100
Merks for each Chalder of Vi&ual charged
for, and proportionably if the Charge be for
lefs ; without Prejudice of a higher Charge,
or lower Modification at difcuffing (2). At
the paffing of Sufpenfion of a Decreet of Ex~
hibition, the Sufpender’s Qath is taken con-
cerning his having any of the Writs called for,
and he is ordained to confign, in the Hands of
the Clerk of the Bills, {uch ashe acknowledges
the having of,

3. A Bill of Sufpenfion at the Inftance of a
Perfonincarcerated, craving a Charge tobe fet
at Liberty, cannotpafs, unlefs he inftru& pre-
vious Intimation of the T'ime of prefenting the
Bill, within the Latitude of eight Days, to the
Creditor at whofe Inftance the Sufpender is in
Prifon, if withinthe Kingdom (4).

4. To prevent Multiplicity of Sufpenfions,
the Ordinary may pafs Bills in Part, as the
Reafons appear to him inftru&ed, and refufe
them as to the Remainder, upon which Let~
ters will be expede as to that Part only ().

5. When a Bill of Sufpenfion is pafled, the
Sufpender is allowed a Forthnight for finding
Caution, or configning in the Terms of the
Ordinary’s Deliverance thereon. And if Cau-
tion be not found, or Confignation made with-
in fuch a Time, a Prorogation of the Sift to a

’ longer

(«) A& S, Parl. 2. Sefli 1. Ch. 1. junés A& 14. Sefl: 6.
Parl. K. W. (5) A&of Sed. 21 July 1673, (¢) Aét ot Seder.
20 November 171z. § 1o ~
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longer Day, not exceeding a Month from th®
Date of the firlt prefenting of the Bill, may
be obtained upon Application to the Ordi-
nary (2), which muft be intimated. The
Clerk of the Bills is liable for Damages to the
Charger, if he receive an infufficient Cautio-
ner, and to the Sufpender, if he refufe one
that is fufficient (). When the Condition of
the Cautioner is doubted, or unknown to the
Clerk, fome Perfon more refponfible and un-
exceptionable muft atteft, and declare him to
be fufficient. Which Attefter muft bind as
Cautioner for the Cautioner, and be liable
Jubfidiarie in his Order as fully as the Cau-
tioner (c). If a Sufpender, who has got his
Bill paft upon finding Caution, is unable to
find Caution in the Terms thereof, he may
give ina new Bill, bearing an Offer of juratory
Caution, that i5, fuch Caution as he can get,
with an Offer to fwear, that he can find no
better, after previous Intimation to the Char-
ger of the particular Day when the Bill is to
be prefented. Upon which Caution the Bill
can be paft only by the whole Lords in Time
of Seffion, and by three Lords in the Vacation;
and the Charger mult be called to the pafling
thereof. The Sufpender upon fuch Caution,
mutft alfo, before expeding the Bill, fwear upon.
and confign in the Clerk’s Hands in favour of

the Charger, in fo far as the Letters fhall be
: found

(a) A& of Sed. 3 July 1677 (+) A& of Sede 18 February
1636 (<) A€ot Sed. 27 December 1709
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fcund orderly proceeded, a fufficient Difpofi~
tion er Affignation to any Eftate or Efte&s be-
longing to him the Sufpender. But when the
Sufpender is.in Prifon, o juratory Caution
can be received 'in a Sufpenfion‘and Charge to
fer at Libérty ((2): And in fuch a Cafe the
Sufpender muft find Caution, not only for the
Chargei’s Security, but alfo for the elcheat
Goods belonging to him before the Relaxati-
on. o
6. When, upon a paft Bill, the Cautioner is
received, ot Confignation made in the Terms
of the Ordinary’s Déliverance, Letters of Suf-
enfion, {ufpending .the Charge till a certian
‘IJ)ay-, are expede at the Signet. And, after
Delivery of a Copy thereof to ‘the Char-
ger, all perfonal Diligence, and poinding of
Moteables, muft fiop till the Sulpenfion be
difcuiled. .

7. In the Letters of Sufpenfion there is 2
Dayaffigned to cite the'Charger, which ought
tobe fuch as, according to the Diltance by
twixt the Patties, there may bé {ufficient Time
to ufe Citation. But if a longer Day be appom-
ted, the Charger may raife 2 ‘Summons for
fhortning the fame, thence called Swmmons
pravento termin,

SECT.

(2) A of Seders 8 Nove 168z
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| Ordiéézriei at the Szdeiar.

"EVERY Seffion Pay (except Friday)
one Of ‘the Lords comes, at Ten. a Clock, te
the Side-bar, to judge Caufes depending pe-
fore him, conform to his Hand-roll, and may
continue judging there till Eleven; when he 15
fucceeded by another Lord, who may fic
judging Caufes in his Hand-Yoll, till Twelve 2
Clock :  And Two Lordsonly,. in ene Forew
noon, fhould come to this Bi=<Bak facee/five (x).
When any Lord happensnot to go thirough ail
the Caufes in his By-bar'Roll, he; athis ‘mext
Side=bar calling, begins ‘with the Caufe :he
formerly lefe at, -and fo procdedsito call ailithe
Caufes in‘his precedent-Rolly befote calling a~
ny Caufes in his fubfequentRoll (0). Tirre
#re no Q¢dinaties, 'for thie Sidesbar, th daf
Eight' Duys of-a Seffion. -~ . B

Lords Reporters, |

‘1. FOR getting the Opinion of the whole
~Lords in any Caufe, or Point of Difficulty,
taken to avifandum by particular Ordinaries
in their refpeive Provinces, in the outer

' . HOQ(G,
(*) AQ of Seder. 11 Nove 1708 (5) Ibid: '
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Houfe, at the Side-bar, @¢c. Two Lords are
allowed by Turns to make their Reports each
Seffion Day, except Friday and Saturday, and
upon Friday Forenoon Caufes may be reported
only by particular Appointment of the in—
ner Houfe, except that Friday which fhall
happen to be among the Five laft Sederuut
Days of a Seffion (2). Befides which ordinary
Reporters, one of the Lords, in Courfe, is
weekly appointed privileged Reporter, who
may report Caufes any Day.

2. When any Ordinary agrees to report a
Caufe, or fome Point therein, to the whole
Lords, the Clerk writes, under the Minutes
of Debate, avifandum to the Lords. Caufes
are reported, either with, or without Infor-
mations, according as the Point is more or lefs
intricate. In cafe of a Report upon Informa-
tions, the Ordinary acquaints the Parties what
Day he will do it. The Clerk brings the
whole Procefs to the Ordinary a Day before
reporting (4), that he may have Time to per-
ufe it; and, the Night preceeding, both
Parties put their Informations in every Lord’s
Box, and in the Clerk of the Procefs his

Box.
SECT.
(«) A&of Seders 1 February 1715. (5) A& of Seder. 13
December 1690,
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SECT. VL
Ordinaries upon Oaths of Parties and Wituelfes,

1. OATHS are taken, either in the Sef~
ficn, or by Commiffion in the Country,

2. In the Seflion, for examining Part.cs and
Witnefles upon QOath, Two Lords are appoin=
ted weekly in their Courfe, who, for that end,
come to the Sefficn-houfe, at Three a Clock in
the Afternoon, and attend till Five, if there
be Occafion, every Seffion Day except Satur~
day. In which Capacity they ferve for Twa
Weeks, one of them being changed every
Week. In ordinary Cafes, any one of the Ordi—
naries may {wear Witneffes. Bur, in Cafes of
great Moment, as Improbations, and proving
the Tenor of Writs their QOaths are to be
taken before the whole Lords, or both the
Ordinaries, or before one of them, and fome
other Lord appointed to concur with him.

3. A Party is not bound to give his Oath,
till he, who requries it, not only renourice
all further Proof, but alfo depone that he hath
no Writ to prove the Alledgance, When both
Purfuer and Defender are prefent, and the
A&, upon which the Qath is to be taken, in
the Clerk’s Hands, the Party is fivorn, and
the Oath figned by the Deponent, if he can
write, and. by the Ordinary, But if the Ne~
ponent cannot {ubfcribe his own Name, it is

- Qo mars
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marked in the Oath, that he depones he can-
not write, and the Judge’s Subfcription ferves
for all. '

4. If an Oath be clear, the Ordinary may
write thereupon, this is a clear Oath, and fign
the Writing, which doth warrant a fummary
Advifing thereof.

5. Witnefles will be received on the very
Day, to which they were cited to compear, or
any Day thereafter. Mean Men called as Wit-
nefles, by Diligence, compearing upon the firft
Citation, get Expences modified to them by
the Ordinary ; but if they don’t compear, till
‘they are brought in by a Second Diligence, no
Expences are allowed to them. Each of the
Witnefles compearing eught to be examined {e-
parately, out of the Prefence and Hearing of
the reft. And if the other Party hath Obje-
&ions why the Witnefs, to be examined, can-
not be received, he will be heard thereupon
before they are {worn. Some Perfons are fimply
inhabile Witnefles, and cannot be received in
i any Cale ; as Minors under Fourteen Years
of Age, Fools, or fatucus Perfons, or mad
Men,  Perfons infamous, V/omen, except in
{fome circumftantiated Cafes for proving occult
Crimes, or where only Women ufe to be pre=
fent, Perfons not worth the King’s Unlaw,
i. e. Ten Pounds Scets, Perfons who come at
the Defire of a Party, without lawful Citation
againft them ; thofe who gave partial Coun-
fcl in the Caufey, or who were prompted, or
o in-
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inftru&ted in what Terms to depone, and en-—
gaged to depone fo. Other Witnefles are in=
habile only as to fome particular Perfons, iz
thofe within the Degrees defendant; by Blood,
or Affinity, as Husband or Wife, Father or
Son, Brother or Sifter, Uncle or Aunt, Ne~
phew or Niece, who cannot bear Witnefs fot
the Party to whom they ftand f{o related;
Servants, and moveable Tenants, labouring
Land for their Subfiftence, who are not com-
petent Witnefles fot their Mafters ; and Per=
fons cannot be received to witnefs againft
thofe they bear Grudge or Malice to. Again,
Witnefles are rejeGted becaufe of the Caufe to
be tried, if they have Intereft therein, or Gain
by the Event thereof. -

6. Witnefles, who aré not regulariter allow=
ed to teltifie, are admitted {ometimes when
Truth cannot be difcovered in any other man-
ner, faving a Liberty of making Exceptions
to the adverfe Party, and leaving the Con-
fideration of their Credit or Intereft to the
Judge : Which we call receiving Witnefles cum
nota. ' ' ’

7. Obje&ions againft Witnefles being Di=,
lators, muft be inftantly verified. If that can-
not be done, the Objetor may, at the fame
Time that the Witnefs is received, proteft for.
Aétion of Reprobature, and prove his Alledg-
ance 1y the fecond Inftance, as accords of
the Law. The Intendment of which A&i-
oitof Reprobature is not, to quarrel the con-

‘02 curring
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curring Teftimonies of Witnefles upon Falf~
hocd, whichcanhot be done, but only to prove
Incapacity or Corruption in a Witnefs, or to
improve the Truth of the Preliminaries of the
Depofition, concerning the Witnefs’s Age, his
being married or not, the free Goods he hath,
&¢c. and his caufa Jiientia, asto which he is
but tefis fiugularis.

8. If no Objecion be made againft a Wit~
nefs, or the Objection made, repelled, the Judge
fwears the Witnefs to be examined (). Then
asks him about his Age, and whether he be
married or not, and purgeshim, zha? 7s, makes
him {wear, that he gaveno partial Counfel
in the Caufe, that he bears noill Will to ei=
ther Party, that he hath received no good
Deed, or Promife of good Deed ‘to depone
in the Caufe; that no Perfon taught or in<
ftruted him how to depone ; that he is not
to be a Gainer or Lofer by the Caufe. The
Witnefs being thus purged, the Judge pro-
ceeds to interrogate him upon the Points to be
proven. ‘

- 9. Oaths are taken by Commiffion, upon
the Compearance of Parties before the Com-
miffioner, within the Time prefix’d,in the fame
manner as before the Lords, with this Spe-
ciality, that thefe and any Writs laid before
the Commiffioner, are inftantly feal’d up by
him, add dire&ed to the Clerk of the Pro-

cefs. :
SECT.

‘ () Part 26 Be 30 Chaps i- Ti*:v'c.
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SECT. VII.
Ordz'nary upon the concluded Caufes.

1. F OR examining and preparing States of
concluded Caufes contained in a Roll, called t4e
Roll of Caufesto be prepared, one of the Lords
is appointed weekly (2), who comes every Tue/-
day and Thurfday at Three a Clock to the Sef-
fion Houfe, and fits till Five (¢); where he
is attended by the inner Houfe Clerks, who
lay before him, according to the Order of the
Roll aforefaid, the Proceffes to be prepared,
and States, 7. e, Abbreviates thereof drawn
by themfelves. Which Procefles are cal-
led in the Order of the Roll aforefaid, and
Parties Procuratorsallowed to make Obje&i-
ons againft the State form’d by the Clerk,
andto prefent another if they think fit. If
the Ordinary, after comparing the State or
States with the A&, Writs and Depofitions,find
any Thing amifs, he corre@s the fame, or
frames another State. When the State is ad-
jufted, the Ordinary figns it, and modifies
the Clerk’s Dues for preparing, to be inftant=
ly "paid to their Colleétor by the Parties (¢)s
Then it is called a prepared State of the Pro-
cefs, and the Caufe may be entred upon the
next or any fubfequent Saturday Afternoon,

Oo3 n

(2) A& 17- Sefle 4. Parl. W and M. (6) A& of Seder. ¢

Nov. 1693+ (<) A& of Regs 1696, Arte 7. »
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in the Book of Inrolment of concluded Caufes
for the inner .Houfe, in order to be there
advifed. Which prepared State is to ly in
the Hands of the Clerk of the Procels, patent
to all Parties a Week before advifing.

2. When the Ordinary finds the Proofby
Oath (a), or by Writ or Wicnefles (4) to be
‘clear, he may mark it to be fo, in order to
fummary advifing thereof, without Order of
the Roll. - '

SECT. VIIL

Ordinaries ‘in Count and Reckouningsy and Rank=
ings. ' '

1. THE Ordinary, before whom any
Aéion of Countand Reckoning is called by
- the Regulation Roll,or a Procefs of another
Kind, refolves into A Count and Reckoning,
doth, at the fame Time that he affigns a Day
to the Defender or Accountant, if compear-
ing, to produceto the Clerk of the Procefs,
a Charge againlt himfelf, and his Difcharge,
name the Lord who falls to be Auditor in
the Count and Reckoning (¢); and the Or-
dinary, who 1n a Procefs of Sale and Ramking
afligns a Day for the Creditors to produce
their Rights and Interefls, doth at the {fame
S Time

(«) A& 17. Sefl 4.Parl. W.and M. (0) A& of Regul.
1695» Arts 220 (¢) A& of Seder-22 November, [7II+ 9 4s
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Time name the Lord.who falls to be Ordi-
nary for ranking them (a). :
2. If the Deftender or Accountant in a Pro-
cefsof Count and Reckoning, negle& or re-
fufe to charge himfelf, he will be held as
confefs’d wpon the Charge given in by the Pur-
fuef, after His deponing de calumnia thereup-
on. Arnd where any Part of the Charge giv=
en in by the Defender is deceitfully omitted,
or he, being principally liable to count, con-
ceals any Part of hisacual Intremifficns, he
1s liable in the Double of what isfo omitted
(0). The Defender fhould with his [Charge
againft the Day appointed. give in a Copy of
his Difcharge, both fign’d by him if prefent,
‘or by bis Procurator if ablent, with the Vouch-
ers and whole Inftru&icns he i Mafter of :
‘Otherwife he will not thereafter be heard
upon any new Article, unlefs made appear to
be recently cometo his Knowledge, and that
then, if in culpa, he paya Mulé& to the o- -
‘ther Party for his Expence of the Delay, to -
be modified by the Ordinary (¢). Butitis
always free to the other Party to make up
and add to the Charge, or to obj:& a-
gainft the Difcharge, as accords. .
3. If any of the Creditorsin a Procefs of
Sale and Ranking, fail to produce their Rights
: Oc4 and

(a) A& of Seder. 23. November, 1711 § 6. (3) A& of
. Sedere 22 Novemter, 17110 § 20 () 1bid. § 2.
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and Interefts, within eight Days ofthe Day
affigned for that EffeQ, they are not allowed
to produce thereafter, without payinga pe-
cuniary Mul, to be modified by the Or~
dinary, and applied for defraying the Charge
of the Procefs. The Ordinary prefiges a Time
for the Creditors producing their Interefts, to
depone upon the Verity of their Debts: Who,
if they fail to doit at the Day appointed, are
not allowed thereafter, but upon Payment of a
Mul&t tobe modified and appliedas above
(a). If they depone before the Ordinaryhim-~
{elf, he advifes their Oaths, But if they de~
pone upon a Commiflion, or before another
Ordinary (as when the Ordinary of the Rank-
ing is fick, orout of the Houfe ) the Or-
dinary in the Ranking cannot advife their
QOaths without a Remit tohim for that Ef-
fect, upon .a Bill given in to the Lords.

4. The Ordinary in a Count and Reckoning,
after the Charge and Difcharge is produced
(%), is authorized to appoint one or more Ad-
vocates not imployed in the Caufe, or other
proper Perfons, to confider the whole Accounts
with the Writs and Inltru&ions, and thereupon
to ftate the Points in Controverfy. And the
Ordinary in a Ranking, after the Rights and
Interelts of the Creditors are produced (c), is
impowered to appoint one or more fuch Ad-
vocates, to confider the whole Produ&ion, 31;:1

make

(«) A& of Seder.23 Nov. 1711, § 6. (6) A& of Seder. 22
Nov. 1711, § 5. (c) A& of Sugere 23 Nove 1711, § 70
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make a State of the Interefts produced, and
Points of Coptrover(ly. Thefe Delegates in
both Proceffes refpeltive. muft adjult the Mi=~
nutes for the Ordinary, to give his Interlocu=
tors upon the whole. The State when pre-
pared is to be marked, and the marking dated
by the Delegates, and then to be lodg’d in
the Clerk’s Hands. Thefe Delegates have,
tor their Pains and Attendance, fuch Allow-
ance in a Count and Reckoning, from both or
either of the Parties, and in a Sale and Rank-
ing out of the Bankrupt’s Eftate, as the Lord
Ordinary doth modify.

5. Where feveral Creditors are competing -
for the fame Subje®, as having affeGed it by
perfonal or real Diligence, according to the
Nature thereof, they are ranked and preferred
according to the Rules of Law.’ -

SECT. IX.
- Bufinefs of the Lovds in the irer Houfe.

1. NINE ordinary Lords, that is, Eight
with the Prefident,are a Quorum (a). Matters
are determined by the Plurality, the Prefident,
having only the cafting Vote, where the reft
of the Lords are equally divided in their Opi-
nions.,

2. The extraordinary Lords fit only here,
when they are pleafed to come, and vote with

the

() A& 44. Parl. 11 Jame VI
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the collegiate Body. But as they are not of
the Quorum, {o they never go to the outer
Houfe, nor judge in any feparate Capacity by
themfelves, as the ordinary Lords do.

3. All Matters are advifed and voted with
open Doors, except {fome {pecial Cafes, where=
in all are removed {ave the Parties and their
Procurators:  And none may prefume to {peak
after the Lords begin to advife, unlefs by them
defired (a). What the Lords do here is faid
to be done iz prafentia, in-Préfence, that is, in
‘Prefence of the whole Lords, or a Quoram of
them. ‘ :

4. Every Seffion Day, except. Friday (b) and
Saturday, 1immediately after Nine a Clock,
‘when the Lords have taken their Seats on the
Bench, the Lord Reporter firft in Coutfe takes
his Chair, *at the End of the Clerks Table,
and reports the Caufes one or more he has
made Avifandum with, When the Caufe or
Point reported is {ufficiently underftood, the
Lords determine the fame. But if it be intri-
cate or new, they fometimes ordain the Caufe
to be inrolled in rhe inner Houfe Roll of ordi-
nary Aé&ions, fometimes in the Roll of Caufes
“to be fummarly heard in Prefence, called the
Prefident’s Hand-voll. The firk Tord having
finithed what he had to report, the other Or-
dinary takes his Place at the Table, and reports
his Caufes. When a Caufe or Point is report-

" (2) A& 26. Sefl’ 4o Parl. Will and Mary. (b) A& of Sedera
1 Febe 17140
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ed upon an Amand, if the Lords repel the
Alledgance of the Party who fought the Re-
port,, the Amand is put immediately in the’
Poors Box ; but if they alter the Ordinary’s
Interlccutor any way, or think the Point doubt=
ful, the Amand is reftored to him who con-
figned it. Thefe Ordinaries having reported
their Caufes, come to the By-bar in the outer
Houfe, and report to the Procurators of the’
Parties the Interlocutors of the Lords, and
apply the fame by affigning Days, or decerning,
without heating any new Point (). After ad-
vifing Reports of the Ordinaries, the Prefident
fometimes reports Caufes formerly heard in
Prefence, concerning which, Informations by
Appointment of the Lords were given in to the
Boxes. ' o
5. All Reports being over, the Lordsadvile
Bills or Petitions concerning Caufes depending,
either before them(elves, or before fingle Or-
dinaries 1n their refpective Capacities in the
outer Houfe, which had been given in to the
Boxes the Night preceeding to be perufed.
Each inner Houfe Clerk, in his Turn, moves
fuch Bilis as he hasin his Hand. Upon advi-
fing Bills, to which Anfwers are made, the
Lordsadhere to, or alter the Interlocutors re-
claimed againft, as they fee juft; or in Cafes
‘of Difficulty allow the Parties to be heard in
Prefence. 'The Defire of new Bills is granted,
it manifeftly reafonable, refufed, if groundlefs,
and

(4) A& of Seder. 20 Nov. 1711+ § e
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and the Bill is ordered to be feen and anfwered,
if the Matzer appear doubtful. Bills reclaim-
ing againft any Ordinary’s Interlocutor, muft
be prefented within Eight Sederunt Days, after
fubfcribing the Interlocutor, and Bills reclaim-
ing againft Interlocutors in Prefence, muft be
offered within Six Days of the pronouncing
(a). The Clerks are not to receive more as
Two reclaiming Bills from the fame Party, a-
gainft one Interlocutor in Prefence; nor are they
to receive the Second, but apon the Petitio=
ner’s configning T'wenty Shillings Sterling to be
delivered to the other Party in cafe of Refufal,
and to be given back to the Configner, if the
Bill be not refufed. Further, the Lords will
not receive or hear any Third reclaiming Bill,
unlefs upon new Matter of Fa&, and fuffici-
ent Evidence given to verify that it is recently
come to the Parry’s Knowledge (4): Againit
an Interlocutor decerning, or afloilzing from
Expences, pronounced by an Ordinary, only
one reclaiming Bill is allowed ; and againit
fuch an Interlocutor pronounced by the Lords
in Prefence, no reclaiming Bill is indulged ().
Only Bills without Anfwers are put in the
Boxes on Thur[day Afternoon, and advifed on
- Friday Forenoon, except Bills and Anfwers {pe-
cially appointed to be then advifed, or fuch as
remain unadvifed of Bills and Anfwers given in

that fame Week, Bills only that pafs of Courfe,
or

() A& of Seder- 8 July 1739. (5) A& of Sedere 20 Nove
fpixe § 15+ () A& of Seder. 1 Febe 17150



forbes institue insides.QXD 30/10/2012 12:10 Page 467@

467

Ch. 2. Lawof Scotland. Tit."i?..s 9. 221

or thofe upon extraordinary Emergencies, are
put in the Boxes on Fridaj, and advifed on
Saturday. But this Regulation is not obferved
on any Friday or Saturday, among the Five laft
Sederunt Days of the Term (a).

6. After the Bills are confidered, Caufes pe-
culiar to the inner Houfe are called, beginning
with particular Caufes, if any be, appointed
to be heard on that Day. Thefe being dif-
cufled, Caufes are called, according to the
Order they ftand in the refpecive Rolls. The
Roll of ordinary A&ions, or the Prefident’s
Hand-roll, ( as his Lordfhip pleafes ) are cal-
led upon any Day of the Week, except Satur-
day. The Caufes in the Hand-roll appointed
to be heard on a certain Day, fhould ‘be pe-
remptorily called and difcuffed that Day, ac=
cording to the Order and Date of the Delive-
rance, before any other Caufe be called (4).

7. Saturday is {et apart for difcufling Caufes,
wherein Proof is given by QOath of Partiés and
Witnefles, or by Writ. The fummary Roll of
Caufes, wherein the Evidence is marked clear,
is firt difcuffed. Then the Lords proceed to
the ordinary Roll of concluded Caufes. At
calling of a concluded Caufe, the Purfuer’s
Advocate may bar the Defender’s Advocate,
if he has not paid his Half of the Dues, for
preparing and inrolling (c), till he pay the
whole (d). When both Parties are allowed tz)o

- ¢
“(a) Ibid- () A& of Regul. 169¢. Art. 14 () A& of
Regul: 1696: Are 7. (4) Actof Sed. 20 Nove 1711. § 13,
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be heard, the Clerk reads the prepared State;
againft which any Party may obje&. If the
Party, againft whom Witnefles are produced,
hath concluded a Summons of Reprobature
againft them, the Reprobature muft be advif=
ed, before the Teftimonies of the Witnefles
quarrelled are confidered. 7

Both Parties having pleaded what they had
to fay upon the Evidence, in the prepared
State, the Lords advife the State, Obje&ions
and Anf{wers, and give Sentence.

8. If the Purluer be not ready at the cal-
ling of any Caufe, in the inner Houfe Rolls,
the Lords, as the Defender defires, aiid they
fee juft, either {core out the {fame to be inrolled
de novos in common Form, or proceed to the
Caufe as accords ; againft the Determination
in which Proceeding, the Purfuer will not be
heard, without paying T'wenty Shillings Ster=
ling to the other Party : If the Defender be
not ready, an A&, or Decreet, or other In-
terlocutor, as the Pur{uer craves, and the
Lords fee juft, will be pronounced, and not
recalled but upon Payment of the like Sum of
Twenty Shillings to the adverfe Party (a).
Wken the Lords, at the Conclufion of any
Caufe, find the conquered Party to have been
calumnious or litigious, they take ih an Ac-
count, upon Qath, from the Party prevailing,
of the Cofts of Suit, and decern for the {ame,

if moderate and probable, or tax and modify
- thefe

(=) Ibid. § $.
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thefe Expences, if extravagant (z). But mo=
dify large Expences to Parties lefed by calum=
nious Alledgances (b). ‘ .

9. When any Interlocutor is voted, it muft
be writ upon the Procefs, and figned by the
Prefident, betore a Quorum of the Lords fitting
in Judgment (c). Deliverances on Bills being
figned, are intimated in the outer Houfe, by
the Under-clerks, to all Parties ¢oncerned.
- 10. Not only are the Lords imployed in the
Forenoon, but alfo they do mest often, in a
Body, in the Afternoon, to advife complex and
perplexed Caufes, that cannot be conveni-
ently extricated in a Forenoon ; or to ad-
vife Bills and Anfwers, when fo multiplied in
the latter Days of Seffion, that they cannot
be overtaken at the ordinary Time. =~

11. Having thus explained the feveral Pro-
vinces affigned to particular Lords, and to a
Quorum ot the collegiate Body feparately, and
how Bufinefs is expede by them refpectively in
the Seffion, I fhall now lead the Reader fhortly
through all the Steps of Procedure in Caulfes,
from their Commencement, till the fame are
finally determined, that he may have the Chain
of Form in his View.

TIT.

(«) A& of Regul- 169¢. Art. 23. (5) ‘A& of Seder, o
Nov.17 11, §14. (¢) A€ 18+ Sells ¢» Parl. W, and M-
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TIT. IL

The Method of commencing, carrying on, and finally
determiping Caules. ,

C AUSES afe_brought before the Lords,
~either in the firlt Inftance, as ordinary
A&ions; orin the fecond Inftance, as Advo-

cations, Sufpenfions, and Reduéions of De-
creets. :

SECT. L
Of ordinary A&tions:

1. ORDINARY A&ions proceed upon
Summonfes duly executed, at the Inftance of
the Purfuer againft the Defender. '

2. After elapfing of the lat Day of Com-
pearance in the Summons, the Defender, if he
find the Purfuer backward to infift in his
Caufe, may deliver the principal Copy, given
him, to an Under-clerk, and caufe him put
up a Proseflation for not infifting. After extra~
&ing whereof, the Defender is not bound to
anfwer till he be cited again, and the Prote=
ftation Money, which is Fifteen Pounds Scots,
paid him, with all his Expences. ,

3. When the Purfuer intends to infilt, he
caufes an Under-clerk call his Summons in the
outer Houfe, after the Seffion Bell is rung.

Upen
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Upon which Calling, if no Advocate’s Servant
defire his Mafter to be marked for the Defen-
der, the Summons goes to the Regulation
Roll :  And if, atcalling the Caufe by Courfe
of that Roll, none do yetappear for the Defen-
der, the Lord Ordinary, in the outer Houfe,
pronounces A&, or Decreet in Abfence, as the
Purfuer defires (¢). But .if then Appearance
be made for the Defender, his Advocate will
be allowed to fee the Procefs in the Clerk’s
Hands, and to be ready to debate at the next
Calling.

4. If, at the firft calling of a Summons by
the Clerk, an Advocate’s Servant crave to
have his Mafter marked for the Defender, the
Procefs is given out to him to be feen, with a
dated Indorfement on the Summons, mention-
ing what Writs are given out, fign’d by the
Purfuer’s Advocate, called an Outgiving. Which
Procefs, muft, afrer fix Days, be returned by
the Defender’s Advocate, with his figned Writ-
ing thereon, fuch a Day [een and returned by me,
which is called aReturn. And if Procefs be
kept up longer by the Defender’s Advocate,
upon a Complaint thereof by the Purfuer’s
Advocate to the Ordinary upon the Bills, his
Lordfhip will fign a Caption againft the
Advocate’s Servant who got out the Pro=
cels (4).-

P p 5. Thé

(2) A& of Reguls 169%¢ Article 21s (2) A& of Seder. 3%
November 169z,
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5. The Procefs,when duly returned, may upon
the next Saturday be got inrolled 1n the Book
of Inrolement of ordinary A&ions for the outer
Houfe, by applying to the Keeper thereof at
any Time betwixt T'wo and Four in the After-
ncon. After which Inrolment, it comes to
be heard in the outer Houfe by Courfe of the
Roll put upon the Wall, the Procefs being
lodged tn the Clerk’s Hands before the calling.
But fome Caufes are privileged to be called
after feeing and “returning, without Entry in
the Book of Inrolment, as the King’s Caulfes,
Procefs of Count and Reckening, ~Aéions of
Sale, Acions of Aliment, A&ions for Mini-
{ters Stipends, College Rents, and Schoolmafters
Fees, fecond or pofterior Adjudications, and
Atticns of Bumorum; which go to the Regula-
tion Roll, after they are feen and returned.
Actions of Transference of Prccefles, upon the
Death of the Defender, are alfo called {fum-
marly ; and Actions againft abfent Per{ons,
cited fcr Contempt of the Lords Authority, or
for invading or attacking their Adverfares
with whom they have Procefs depending, or
Aétiens continued againft Perfons called inciden-
ter, are fummarly difcufled.

6. When the Caufe comes to be called be-
fore the-Ordinary, according to the Courfe of
the Roll, the Purfuer compearing, if the De-
fender be abfent, may get a Decreet for the
craving. Rut when he cannot inftantly prove
his Libel, he chufes rather to take a Term to

" prove
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prove it according to the Natare thereof
Which being affigned to him, is called an A&
of Litisconteftation veo abfente, or parte non
comparente. A Decreet, or Aét, or other Inter-
locutor {o pronounced in Abfence of the Party,
-muit be figned the {ame Day (a). If the Pur-
fuer’s Advocate be not ready, the Ordinary
will fcore out the Caufe, to be inrolled again
.in the ordinary Form, or at the Defire of the
‘Defender compearing, grant Proteftation for
not infifting (£), but the furelt Way for the
Defender is, to raife a Summons againft the
Purfuer to infift, with Certification, that, if
be do not, he fhould never be heard there-
after.
7. If both Parties compear, the Advocate
for the Purfuer repetes his Libel, and the Ad-
vocate for the Defender propones his Defences
dilatory, and of thofe fuch as are declinatory
firlt, if he any hasc All which Dilators muft
* be propounded at orie Time (c), and inftantly
vertfied : Except Dilatars peremptoria caufa,
i. e. thofe proponed as Peremptors, upon the
Verity whereof the Defender ventures the
. Caufe, for proving whereof a Term will be
afligned. - '
8. In fome Caules, as Declarators of real
or heritable Rights, proving of Tenors, and
Ppa2 Attions

(a) A& of Seder- 8 TJuly 1709, (6) A& of Seder. 22
Novem. 1711, § 5+ (¢) Ibid. § i6, ,
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A&ious Bonorum, when dilatory Defences are
difcufled, the Ordinary in the outer Houfe
proceeds no farther therein, but makes grear
Avifandum withthem to the Lords in Prefences
Upon which thefe Caufes muft be entred in
" the Books of Inrolment of ordinary A&ions for
the inner Houfe, where they are to be deter—
mined in their Coutfe (2). But in other ordi-
nary Caufes, Dilators being overruled, the
Defender makes his peremptory Defences.
Which muft all be propounded; at leaft before
an Application or Report to the Lords in Pre-
fence ;- otherwife they will not be received,
unlefs recently come to Knowledge, and the
Proponer pay a Mul& to the other Party for
his Expences (4). 'The Purfuer replies to the
Defences refpe&ively in their Order, and the
‘Defender duplies, Te.

9. Perfons interefted may compear for their
Intereft, without being cited, and oppofe the
Purfuer’s Claim ; fo be they inftantly verifie
their Intereft, and produce their Rights over
the Bar, at the Calling of the Caufe. When
an Intereit is produced, the Purfuer is allowed
to fee it, and the Producer to fee the Procefs,
and both Parties ordained to be ready at the
next Calling. This is term’d Compearance
incidenter, or Compearance for one’s Intereft:

10. The

€2) A& of Regu's 1672 concerning the Sefle Article o
(&) A& ot Seder, 20 Novems 1711 § 16. :



forbes institue insides.QXD 30/10/2012 12:10 Page 475@

475

Ch.2. Law of Scotland. Tit.2.§1. 229

10, The Relevancy of Alledgances binc inde
is commonly determined, before admitting a-
ny Point to Proof. If clear, the Ordinary de-
termines it prefently, and in cafe of Difhculty
makes Avifandum therewith to himfelf, or to
‘the whole Lords. If the Ordinary pronounce
an Interlocutor to the Diffatistaction of either
Party, he who thinks himfelt lefed, may crave
the Lords Anfwer, i. e. that the Ordinary
would report the Caufe to the whole Lords,
and get their Opinion in it; if that be refuled,
he, the Party, may crave it again, upon offering
an Amand, i. e. a Dollar to be forteited to the
Poors Ufle, if the Lords adhere to the Ordi-
naty’s Opinion. When the Ordinary refules,
notwithftanding {uch Otfer, to report the
Point, the Lords An{wer may be got upon a
Bill given in by the Party. If the Ordinary
accept of the Amand, the Caufe goes to Re-
port. |
11. After the Difpute of the Relevancy 1s
concluded, Proof of the Matters of Falt al-
ledged by the Parties, fall under Confideration.
Some Faés want not to be prov'd as Negatives,
wotoria, and Things jultly prefum’d. Others
are inftantly verified by Writs produced : As
to which the Defender fhould difpute, both
the Relevancy and Proof at the fame Time,
otherwife he will be prefumed to acknowledge
either of thefe, againit which he doth not ob-
je&. A Third Sort of Fatts requirs a Term for
proving them. As to which, eitherParty may
Pp 3 require
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require the Qath of Calumny of the other, or
his Advocate. 1f the Party, whofe Qath of
Calumny is crav'd, be prefent at the Bar, he
may be commanded inftantly to give it. If he
be not prefent; the other Party will get a Di-
ligence to. cite him to compear, which, in or-
der to hold as confeft, muft be executed a-
gainft him perfonally apprehended. Where the
Proponer of an Alledgance (whofe Oath of
Calumny is cravid ) {wears affrmative, that
Le believes fuch a Fa& to be true, or the other
Party pafleth from his Oath, he is free to in-
fift therein, as if his Oath had not been requir-
ed. If he depone megarive, that he doth not
believe it to be true, or be held as confeft for
refufing to {wear ; he cannot thereafter infift
on {uch a Point. But an Oath of Calumny
given by one Party, to the prejudice of the o-
ther, doth not determine the Matter {0, as to
hinder that other to prove otherwife. But now
Oaths of Calumny are of lefs Ufe. Becaufe
the Party, againft whom any Faé requiring a
“Term for proving, is alledged, or his Advoccate
is cbliged, before Interlocutor, to confefs or
deny it, and upen Refufal to do fo, will be
held as confeft (2).

12. Where Faés pleaded are not inftantly
verified, the Lord Ordinary admits the fame
to Froof ; and determines the Manner of Proof.
If either Party have in his Hands Writs to be
us’d by the other for proving an Alledgance,
' ' and

(«) A& of Seder. 1 Febs 1715
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and don’t inftantly produce them, butr occafion
the affigning of Terms, or taking out Diligence
to recover them, while he himfelf hath them,
he is liable to a Mul& not under 4o (b, Sterl.
to the other Party (a). If the Defender, to
whofe Oath a Point is referr’d, was cited per-
fonally, his Procurator muft take a Day to pro-
duce him, otherwife he will be held as confeft.
But if the Citation was not given to him per-
fonally, and he hath not compeared to propone
Defences, he cannot be held asconfeit.  Where
the Libel or Reply isto be prov’d by theDefer -
der’sOath,hisProcurator fhould proteft fora qua=
lifiedQath,if theCircumftance of theCale require
it; and the other protefts the contrary.

13. Ordinarily one Term or Day is afligned
either to the Purfuer or to the Defender, or to
both joyntly for proving the Libel or their re-
fpe&tive Alledgances, according to the Nature
and Relevancy thereof.

14. When the Purfuer offers to prove his
Libel or Reply, the Oath of Verity of the De-
fender who was not cited perfonally, or when
cither Party is to prove his Alledgance by Wit-
nefles, a Diligence is crav’d and granted for
citing the Party, or Witnefles refpeffive to
depone. If they cannot come to Edinburgh to
depone, a Commiffion is crav’d, to fome Per-
{fon or Perfons, to take their Oaths in the Place
where they live. Which, if the other Party
confent to, may be granted by the Ordinary :

Pp4 Ut
(<) AQ of Seders 20 Novem: 1711e




forbes institue insides.QXD 30/10/2012 12:10 Page 478@

478

232 PartlV. Inflitutes of the Book II.

Burt if he diffent, Application muft be' made
for it to the whole Lords ; who, if the Rea-
fons be vouched by Teftificatesfrom Perfons of
Credit, or confilt with the Knowledge of any
of the Lords, will grant Commiffion. But in
extraordinary Cafes, and fome particular Aé&i-
ons, as Improbations and proving of Tenors,
the Lords refufe to grant Commiffions for rak-
ing Oaths. If either Party offer to prove by
Writs not in his ownHands, he feeks and gets
a Diligence againft Havers of thefe Writs:
And the other Party craves that his Objeicns
contra producenda may be referv’d, which is al-
ways done.

15. When the Ordinary pronounces his In-
terlocutor, determining the Relevancy and
‘Manner of Proof on both Sides, and afligns
Terms for proving thereof, this is called Litif--
coatellation parte comparente.,

16. Sometimes, as in dark and intricate
Cafes, the Ordinary, after hearing of the De-
bate, doth ex nobili officio, without determining
the Relevancy, allow both Parties before An-
{wer to prove {uch Points as his Lordfhip
thinks fit, And upon fuch an Interlocutor, an
A& may be extraCted, called ar A before
Anfwer.

17. If the Purfuer’s Libel be found relevant,
and inftantly inftru&ted, and no Defence or Ex-
ception is {uftained relevant to be proven, or
the Exceptions are repelled in refpe& of the
Replies inftantly verified 5 or theReplies are re-

pelled
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petled in refpeet of 2. Duply inlicucted : The
Ordinary may-decern, which is called a  De-
creet without Lttzfcunta/iatzon. For the Ordi-
nary may -advile and- determine upon Writs
" produced for Intereft or Proof, and the Oaths
of Parties compearing, which require no Act of
Litifconteftation. But whatever is produced af-
ter Litifconteftation ad modum probationis, can
cnly be advifed and determined in Prefence.

18. All Interlocutors, Decreets or Protefta-
tions upen Debate, muft be f gned by the Or-
dinary at fartheft within fix _Days, after pro-
nouncing, otherwife they’re null : Except
Interlocutors upon Debate the two laft Days
of the Seflion, which are to be {ubfgribed with-
in 48 Hours of the propouncing. lInterlocu-
tors figned after the Seffion is up are alfo nuil.
Where Interlocutors are not {abferibed of thc
Date of pronouncing, the Clerk fhould prefix
to the Minute, the trye Date- of the pleading
and pronouncing, and fubjoyn to the Interlocu-
tor the Day it wasfigned. A&s, Decreets and
Proteftations are put up in the Mmute book,
of the Date when they are figned («)-

19. When either Party is diffatisfied with
the Interlocutor in A& or Decreet pronounced,
he applies to the Ordinary, for a further Hear-
ing ; and if that cannot be had before the Time
that the A& or Decreet may be extradted, it
is neceflary to procure from his Lordthip a Stop
to the extra&ting, which Stop muft be {ubjoyn-

ed

(a) A& Szder. 8 Tuly 1759
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ed to a Reprefentation of fome relevant
Ground, whereupon he who craves it ought
to be heard : For verbal Stopsare ineffeGtual
(a). Where extrading is ftopp’'d indefinitely
without Mention of a particular Day, the Stop
continues not above a Fortnight in Time of
Seflion, or if granted during the Vacation, ex-
pires after theEighthDay from the downfirting
of the next Seffion, except it be renewed (4).
If a Stop be not fought from the Ordinary in
due Time, Application muft be made for 1t,
by a Petition to the whole Lords, within
Eight Days after fubfcribing the Interlocutor
(c). After the Caufe goes to the inner Houfe,
the Ordinary is exauctorated, asto Points de-
termined by, or depending before the Lords
in Prefence ; and can hear only new and {epa-
rate Alledgances. If the Party grieved feek
no Stop, or the Stop fought be refufed, the
A& or Decreet may be extradted, when 24
Hours, after reading thereof in the Minute-
book, are elapfed (d).

20. Upcn the extraGed A& Letters of Di-
ligence (if there be a Warrant for them) may
be iffued forth, authorizing Meflengersat Arms
to charge the refpeive Parties, Witnefles or
Havers of Writs, according as the Ufer of Di-
ligence has Occafion, to compear before the

Lords, or before the Commiffioners, where
| " they

(2) A& of Seder. 11 Novem. 1708. (8) Ibide (c) A& of
iedcr. I\? July 1709, (d) Vid. fupra B, 1+ Cke 2, Tiee 1.
3 3. . 0.
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they are to be examined by Commiffion, on
the Day affign’d for Proof to give their Oaths,
or to produce Writs. Which Diligence is fign-
ed by one of the inner Houfe Clerks, and paf-
feth the Signet (a). .

21, The Term in the A& being paffed,when
the Defender’s Qath is only required, the Pur-
fuer calls his A&, and craves that the Defen-
der may be held as confeft, and the Term cir-
cumduc’d againft him for not deponing. If
the Defender compear not at Calling of the
A&, Decreet of Circumduétion holding him
as confeft, will be given. But if he compear
and be ready to depone, the Ordinary caules
him to make Faith, that is, {wear with his
right Hand uplifted, that he fhall declare the
Truth : And tben bids him wait on in the -

~ Afternoon. wiz. to give his Oath before the
proper Ordinary. In which Cafe the Purfuer is
oblig’d to furnifh the Defender with an A& to
depone upon ; otherwife the latter may be

difmifs’d (5). : - *

22,If a Term was affigned to one of the

Parties to prove his Alledgance, he, if he hath
recovered the Writs he wanted, will pro-
bably csll the A& after elapfing of the Term:
But if he be not Mafter of thefe, the other
Party may call the A&, and crave the Term
to be circumduc’d againft him for not proving.
In which Cafe the Party, on whom the P;gmt

ies,
() A& go- Sefl, 4+ Parl, Ko W.2 (b)) A& 10. Sefl. 2.

¥

P‘“‘i' Jam. V‘XI.
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lies, may, upan his reporting an executed firft
Diligence, in order to flop Circumduétion;crave
and get a fecond Diligence, which bath the
Effect of a Caption. But, without Produtti-
on of a firft executed Diligence, he will not
get a Second.

23. When Perfons charged upon afirft Di-
ligence, or brought in upon a Second, offer
to give their Qaths, the Ufer of the Diligence
delivers the A& to the Clerk, who, upon fee-
ing thefe to depone, ftanding at the Witnef-
{es Bar, caufes a Macer any Time in the Fore-
noon, call both Parties and their Advocates to
the Bar,before the Ordinary in the outer Houfe,
to whom he intimates the Defign of calling
the A&, and the Ordinary caufes the Perfons
cited to make Faith, and bids them wait on
in the Afternoon, before the Ordinary to Qaths
and Wirnefles. | |

24. If the Uler of the Diligence_delay to
difpatch thofe charg’d thereby, thro’ his not
calling the A& in order to rheir deponing,
they require him to do it, and protelt that
otherwife they may be free from the Effe& of
the Diligence, by taking Inftruments in the
Hands of a Notary, before Witnefles.

25. A competent Time being allowed for
taking the Depofitions of Perfons cited by Di-
ligence, the other Parry doth, on the next A&-
day, caufecall his Ac again; and if no Writ
be then produced, gets Decreet of Circum-

du&ion, for not proving by Writ in the Term?
0
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of the A&. But-the Ordinary fometimes cir-
cumduces conditionally, and fuperfedes extraé-
ing, alowing the other Party to (produce be-
twixt and a certain Day, and thofe who have
not yet given their Qaths to depone in the
interim. ' When Writs are produc’d, avifendum
is made therewith to the Lordsin the inner
Houfe ;: and the orher Pary protefts to. be
heard upon his Obje&ions, at advifing the
Caufe, and craves Circumdu&ion of the Term
quoad ultra. Upon which the Ordinary makes
avifandum, and circumduces gwoad ultra.

26. Diligences againlt Witnefles are execut-
ed in the fame manner, as againft Havers
of Writs, and  the Witnefles are brought in
to make Faith, in order to depone afterwards
before the Ordinary, and avifandum is made
\\};i;th their QOaths after deponing, in the {fame

ay. ‘
27. Where Witnefles and Havers of Writs
are under Caption, and dare not compear,
the Lords, upon Application, will ftop Exe-
cution of the Caption for fome Time, that
they may freely come and give their Oaths.

28. Where Oaths were appointed to be tak-
en by Commiflion, the other Party, at call-
ing of the A&, craves that the Term may
be circumduced, for not reporting the Com-
miffion. If the Commiffion be reported, du-
ly executed, and delivered at the Bar to the
Clerk, avifanduwm is made with the Depofi-

tions,
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tions, in the fame Manner as if they had been
taken in the Seflion.
" 29. Where a Point was allowed to be prov-
ed prout de jure, the Party undertaking to prove,
tho’ he hath ferv’d Diligence againft Wit-
nefles -or Havers of Writs, will be allowed at
"calling the A& in termino, to refer the fame to
the -other- Party’s Qath of Verity: Which
‘hinders Circumdu&ion of the Term, or grant-
ing of Certification, till that other Party de-
pone: And where the Purfuer or Defender
hath brought in Witnefles, or Havers of Writs,
for proving a Point admitted to his Proof ;
the other Party may, upon a Petition to the
Lords referting the Matter to the Purfuer
‘or Defender’s QOath, hinder fuch Witnefles or
‘Havers of Writs to be examined. But af-
ter any Mean of Procof hath been given, this
Ruleis to beobferved. If Writ be firft pro-
duc’d in Evidence, the Defe& of that Proof
may be {upply’d by the Party’s Oath. Where
Witnefles depone only that they kmow noz, or
remember unoty Writ may be us’d to prove the
Point, and Qath of Party, in fo far as the
Writ doth not prove But if Witnefles have
once deponed pofitively, Parties are not al-
lowed to alter their Mean of Proof; and af-
ter a Party’s Oathof Verity is taken, there’s
no Place for Evidence by Writ or Witnef-
fes. But if a Party be not pofitive, another
“Kind of Proof may beadmitted ex officio no-
bili,
-' 30. Proof
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30. Proof is led upon A&s before Anfwer, in
the fame way as upon ordinary A&s of Li-
tifconteftation. And if, at calling fuch A&s
before An{wer, nothing in Evidence be pro-
duced by either Party, the Term will be
circumduc’d for not proving : But the Decreet
of Circumduion cannot be extra&ed, for the
Relevancy wants to bedetermined. In or-
der tothe deciding whereof by the Lords in
Prefence, avifandum is made with the Rele-
'vancy and Proof. |

31, Avifandum made with Proof in a Caulfe,
is called a great avifandum : Becaufe, thereby
the Caufeis concluded, and regularly is no
more judg’d or tried by a fingle Ordinary.
Upon this avifandum, a Warrant is givenby
the Clerk, for entring thereof in the re-
{pective inner Houfe Roll it belongs to. When
Proof is adduced upon ordinary A&s of Li-
tifconteftation, wherein the Relevancy is al-
ready determined, if it be not marked clear,
the Caufe muft be inrol’d in the Roll of
Caufes to be prepared. Then a State there-
- of is prepared by the Ordinary on thefe Cauf-
es (a): Who, if he find the' Proof by Writ
or Witnefles to be clear, marks it to be fo, in
order to be {ummarly advifed. But if the
‘Proof be not clear, the Caufe muft be in-
roll’d in the Rol! of concluded Caufes. When
great avifandum is made with Proof by Oath
of Party, marked to be clear by the Ordi+

nary

(1) Vido ﬁlpr- 'TI(- I, § 70‘
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nary to QOaths and Witnefles, or with Proof
by Writ or -Witnefles, marked: clear by the
Ordinary to preparing concluded Caufes, or
with- Proot marked to. be-clear byan Ordi+
nary, to whofe Confiderstien it was remic-
ted by the -Lords; upen a- Petition prefent~
ed: to them for.that effecc by the Party; -the
Procefs isinroll’d in the Rolt of Caufes to be
fummarly advifed. But -when Proof is pro-
dueid  upon Ads before Anfwer, and greata-
vifandum made with both Relevancy and Proof,
the Caule isentred in the -Roll of ordinary
Actions torthe inner Houle. ~- However in fuch
a Cafe, the Lords, upon- Application by Bill,
remit  the Caufe- to be difeufs’d by the: for-
mer, or any other Ordinary.

32. The Manner of hearing and determin~-
ing Caufes in the ihner Houfe hath been ex=
plained: in another Place (a).

SECT. 1L

Of Advocatins.

1. CAUSES are advocated from infe-
ricr Ccurts, either by the Purfuer, or De-
fender. ‘

2. When the Defender hath raifed Advoca-
tion, the Purfuer, after elapfing of the firft
Diet of Compearance therein, caufes one of
the -outer Houfe Clerks put up a Prote[’catioal
‘ an

3

(e) Ibid- § 9.
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and Remit. Which, if the principal Advoca=-
tion be not thereafter, in due Time, produced,
may, after the Second Diet therein is paft,
be extraded, and Letters of Horning, fot Pay-
meat of the 15 L. of Proteftation Money, raif-
ed thereon. And this brings back the Caufe
to the inferior Court, as it it had never been
advocated. But extracting of fuch a Proteftation
may be bindred; 1. By requiring the Craver
of it to conrdefcend on the Date of the Advo=
cation ¢ But this Stop is taken off by intimat=
ing, in the outer- Houfe, to the RBarty concer=
ned, that the Advocation is dated on fome o

the Days, of one or other of Two partictilat
Months in fuch a Year. 2. No Proteftation
can be granted after elapfing of Year and Day,
from the laft Day of Compearance in the Let=
ters of Advocation, upon which Ground the
Proreftation, pur up in the Minute-book, will
be fcored. Dut, after raifing and executing 2
Summons of Wakening, and expiring of the
Days therein, a new Proteftation on the Wa=
kening may be put up. 3. Extra&ing of the
Proteftation is ftopped by producing the prin=
cipal Advocation, or an Extra& thereof out of
the Signet-office. ‘

3. The Advecation being produced to the
Advocate, for the Purfuer in the principal
Caufe, he, after taking a Note of the Reafons
of Advocation, gives out the principal Procels
to the other Party’s Advocate to be feen, and
therewith returns the Advocation, Which

Qg © Pro-
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Procefls, being feen and returned, is, upon the
next, or any {ubfequent Saturday, entred in the
‘Book of Inrolment of Advccations and Saf-
‘penfions, ccnform to the Date of the Return.
4. Atcalling of -the Caule, in the Courfe of
the Roll, betore the Ordinary in the outer
Hcufe, if the principal Procefs be not produ-
ced, the Advocater producing his Advocati-
on, may get the Caufe to be advocated, till
tiie principal Procefls be produced, or crave
the Advocation to be fcored outof the Roll.
If, at Calling, the Purfuer produce his
Procefs, and the Advocation be not'preduced,
the Purfuer may get a ProteZation and Remit:
Which is a Kind of a Decreet of Abfolviture,
and is called a judicial Proteftation. After which
Proteftation, ( which may be extraded within
Twenty Four Hcurs after reading thereof in
the Minute-bock ) unlefs the Caufe be again
ca’led by the Ordinary, and the Advocation
produced the fame Week, it cannot be taken
in by the Clerk, or the Party in mora reponed,
without paying to the adverfe Party, orte
the Clerk for his behocf, Ten Shillings Ster-
Jing (a). ‘

5. When both Parties produce, the Tur{uer
cf the principal Caufe repeats his Libel, and
all the Steps of his Procels before the inferior
Ccurt, and then craves that the Ordinary
would remir the Caufe. The Advocater re-
fumes his Reafons of Advocation, and offers

in-
(¢) A& of Seder 1 Javuary, 1709.
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inftantly to verify and prove the fame. The
other Party anf{wers thereto, by either im-
pugning the Relevancy, or alledging, that, tho’
the Reafons were relevant, yet the fame are
not inftantly verified. For all Reafons of Ad-
vocation muft be either a Point of common
Law, or a Matter of Fa& notourly known, or
muft be infiru&ed by Writs inftantly produced,
or by Qath of Party: And no Term will be
afligned to prove by Witnefles, or to recover
Writs for proving by a Diligence, unlefs Mat-
ters of Fac&t bealledged, and offered to be pro-
ven upon the Peril of the principal Caufe.

6. Reafons of Advocation are founded, ei-
ther upon the Incompetency of the Judge, or
upon juft Sufpicion of Prejudice from him by
Partiality, or Iniquity committed by him.

A Judge is incompetent, 1. Becaufe the De~
fender is exempted from his Jurifdi&tion. A Per-
fon may be exempted from the JurifdiGion of
an inferior Judge, either becaufe he lives not
within his Territory, or upon the account of
fome fpecial Privilege, as, becaufe he is a
Member of the College of Juftice (2). 2. A
Judge is incompetent, in refpe& of the Caufe,
when it falls not under his Cognizance.

Prejudice may be fufpeted from a Judge,
through Partiality, 1. When he is within the
prohibited Degrees of Confanguinity, or Affi-
nity to the Purfuer. Which are the fame in

Qq in=

() A& 39- Parl 6. Q. M+ A& of Regul 16730 concera.
she Sefl. Are. 16and 17 ) s 73e CONCOrA
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inferior Judges, as in the Lords of Seffion (a).
2. When he hath Intereft in the Caufe ().
“Iniquity may be committed, either in deter-
mining the Relevancy of Alledgances, or, in
the: Form of Procefs, or in refpeit of the
Proof. | | :

2. If Reafons of Advocation be repelled, ei-
ther becaule not relevant, or not initankly ve-
rified, the Caufe is fent back to the Judge from
whom it was advocated by an Interlocutor,called
an ASt and Remit ; and the Raifer of the Advo-
cation,ordained to pay 15 L.of Expences, called
Remit Morey, which is the ordinary Expences.
Where the Advocater hath been very litigious,
the Lords fometimes add further Expences to
be paid by him. But where he had probable
Ground for advocating, the Ordinary remits
the Caufe without Expences. 7

8. Caufes are advocated, either by Confent
of Parties, or in jure. When a Caufeis ad-
vocated of Confent, either both Parties a-—
gree inftantly to plead the principal Caufe, as
if the fame had been originally commenced
before the Lords; or, if the Caufe be intri-
cate, the Defender is allowed to fee the Pro-
cefs in the Clerk’s Hands, and appointed to
debate at the next Calling.

A Cuufe is faid to be advocated in jure,
when the Reafons are f{uftained relevant and:
proven, and the A&ion found competent to.
be judged only by the Lords of Seffion:

Wheye-

(+) Vid. fupr. B. 1 Chap. 2 Tite 1. (&): Ibide
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Whereupon, if the Party, againft whom -Ad-
vocation is raifed, confent at difcuffing the
Reafons, the principal Caufe is to be difcufled
fummarly, without an A&, againft the Time
appointed by the Lord Ordinary (a). -
9. In fome Cafes, tho’ the Reafons of Advoca-
tion be relevant and proven, the Caufe is not
advocated. to the Lords, but remitted to the
inferior Judge, from whom it was called up to
the Seffion, with Inftruéions how to proceed
As when the Matter is inconfiderable, or pro-
erly belongs to the Cognizance of that inferior
fudge in the firft Inftance. Sometimes again a
Caufe may be advocated injure, and yet neither
infifted in before the Lords, nor remirted to the
Court from which it was removed, but will
be fent to another inferior Judge, who only
is competent in the firft Inftance.

- 10. When the Purfuer before an inferior
Court doth advocate the Caufe, he muft call
his Advocation as a Summons, and give it out
with the Procefs to the Defender’s Advocate to
fee. If he fail fo to do, within Fifteen Seffion
Days after admirting of the Advocation. in the
inferior Court, the Defender may call for the
Advocation, by putting up a proteft Aétion in
the Minute-book. Whereupon, if the Purfuer
produce not his Advocation with the principal
Precefs, and an Outgiving thereon, the Pro-
teftation and Remit will be given out to be
extrated. When the Advocation is fo produ-

Qq3 ced
(«) A& of Seder. 20 Nove 1711. 6 ¢ :
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ced with the Procefs and Qutgiving to the
Defender’s Advocate to be feen, heis allowed,
before he return the fame, to inrol it in the
Roll of Advocations, upon his own Return.
In order whereuuto, he may keep up the Pro-
cefs Six Days for feeing, and till the firlt Sa-
turday thereafter for inrolling (a). '
At difcuffing the Reafons of Advocation, the
Purfuer craves the Caufe to be advocated ; but
cannot in(ift upon a Reafon of Incompetency
of the Judge, except fuch as did not take Place
at the raifing of his Prccefs. The Defender
pleads that the Caufe ought to be remitted.

SECT. I

Of Sufpenfions.

1. LETTERS of Sufpenfion are called
for, by putting up a Proteftation in the Mi-
nute-book, and the Proteftation for not produ~-
cing the Sufpenfion may be extratted; and the
Sufpesfion, when produced, is given out to be
feen, returned, inrolled, and called before the
Ordinary, in the fame way as an Advocation.
Put in a Sufpenfion of Multiple-poinding, it
fufficeth to ftop Proteftation at the Inftance of
one of the Chargers, wanting the Concurrence
of the reft, that the Sufpender produce a Co-
py of the Sufpenfion. When Proteftation for

not producing the Sufpenfion is extraded, the
Char-

(a) A& of Seder, 1 January. 1709
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Charger may proceed in Diligence, as if no
Sufpenfion had been paft. ‘
2. The Charger needs not to give out tothe -
Sufpender’s Advocate to be feen the Letters of
Horning, by virtue whereof the Charge was
given, but it fufficeth to give out the Decreet,
regiftred  Bond, or other Deed whereon the
Letters were raifed. Where there js any Thing
general in the Charge, a Condefcendence in
Writ is given out with it, called zhe fpecial
Charge. - .
3. If at calling the Sufpenfion before the
Ordinary, the -Charger be abfent, or produce
not his Charge, the Letters will be fulpended
till the Charge be produced. Yea, if the Suf-
pender extract and produce the Charge, and
refer his Reafons of Sufpenfion to the Ordina-
ry, the fame will be advifed, and, if relevant
and proven, the Letcers will be {ufpended fim-
plciter.  But if the Charger infit when the
Sufpender is abfent, or produceth not his Suf-
penfion, the Charger gets a Proteftation.  After
“which, unlefs the Caufe be again called, and
the Sufpenfion prcduced th.e fame Week, it can-
ot be taken in by the Clerk, or the Sufpender
reponed without paying to the adverfe Party
Ten Shillings Sterling (a). |
4. When both Parties compear, the Char-
ger's Advocate repetes the Ground of his
Charge, and craves the Letters may be found
orderly procceded: The Sufpender rcfumes
| Qq 4 his
(#) Ibid.
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his Reafons of Sufpenfion, not only fuch as dre
contained in the Letters, but allo eiked or
added Reafons, if he any has, that were given
out to be feen by the Charger’s Advocate ; for
he-cannot plead upon any other Reafons, un=
lefs he confign Twelve Pounds Scots, whereof
Two Parts to be paid to the Charger, and a
Third to the Poor (2). But he may produce
incidenter Writs to verify the Reafons; and pro=
poue other Reafons neither libelled nor eiked,
provided thefe and the Inftruétions thereof be
lodged in the Clerk’s Hands, T'wenty four
Hcurs betore calling of the Caule.

5. Reafons of Sufpenfion muft not only be
yelevant and inftantly inftruéed, or referred to
the Charger’s Oath, but alfo competent by way
of Sufpenfion :  Otherwife they will be repel~
led, and referved to be founded on by way of
Redu&icn. But when Reafons of Sufpenfion
confift in Fa&, which can be inftruéted oply
by extianecus Perfons, or by Writs not {uppo-
fed to be in the Sufpender’s Hand, a Day will
be in fcme Cafes afligned for proving therecof,
and Diligence granted againft Witnefles and
Havers of Writs. The Sufpender, that he may-
be allowed to prove fuch Reafons, doth at the
fame Time with the Sufpenfion, raife and exe-
cutea Summons of Reducion againft the Char-
ger, upon the fame Reafons contained in the
Sufpenfion, and others; and founds his Suf-

: penfion

() A& of Reg. concern. the Seflt 1672, Art. 24. A& of
Seder. 20 Nov. 1711, § 8 .
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penfion ypon. the Reduétion, which, with the
Sufpenfion, is :given out to be feen. At the
Calling of which Sufpenfion, if he hold the
Produ&ion fatisfied by the Charge, he will
upon repeting his Reafons of Sufpenfion and
Redu&ion as co-incident, ger the fame Term
to prove in both Procefles. But if the Sufpen~
der will not hold the Produ&ion fatisfied by
the Charge, he mult content himfelf to debate
his proper Reafons of Sufpenfion only ; and the
A&ion of Reduction will be referved to him as
accords. _ :

6. There are two Kinds of Decreets of Sul-
penfion, wz.. condemnatory and abfolvitory.

A Decreet condemnatory is, when the Let-
ters are found orderly proceeded. Which is
done either fimpliciter, or with a Limitation 3
as when the Lords find the Letters orderly pro=
ceeded in part, and fufpend them for the reft
or orderly proceeded conditionally, that is, if
fomething be performed by the Charger.

A Decreet abfolvitory is, when the Letters
are {ufpended either fimply or conditionally,
:lhat is, if fomething be done by the Sufpen~

er. :
7. When the Letters are found orderly pro-
ceeded fimpiciter,and it appears that theReafons
of Sufpenfion have been calumnious, the Char-
ger offers a Bill to the Lords in Prefence, crav-
ing his Expences,conform to an Account there-
of given in with the Petition, Upon advifing
whereof, the Lotds either cenfider the Ac-

' count,
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count, and decern Cofts conform, without
Abatement, or modifie the fame, or remit
the Confideration thereof to the Ordinary in
the Caufe, to modifie Fxpences. And gene-
rally the Lords modifie large Expences to Per-
{ons lefed by calumnious Alledgances (a).

8. A Decreet finding the Letters orderly
proceeded fimply, being extraged, Horning
and other Diligence formerly raifed may be put
to further Execution. When Letters are found
orderly proceeded only for a part of theCharge,
or conditionally, new Letters of Horning or
Diligence muft be raifed upon the Decteet of
Sufpenfion. And always new Letters muft be
raifed for Payment of Expences, if any be de-
cerned. The Charger may alfo extra& out of
the Bill-chamber the Bond of Cautionry, given
at expeding the Sufpenfion, and charge the
Cautioner, by virtue ot Letters of Horning
raifed thereon, for Payment of the Sums de-
cerned, which he avill be liable for, tho’ the
Charge had been turn’d into a Libel (4). The
Cautioner being difcufs’d, his Attelter may be
purfued f{ubfidiarily, and will be liable as fully
in his Order, as the Cautioner himfelf (c). 1f
aninfufficient Cautioner or Attefter hath been
received, fubfidiary A&ion is competent againft
the Clerk of the Bills, who received fuch a Cau-
tioner, or againft the principal Clerks, or even

againft

(2) A& of Seder. 20 Nov. 1711 S 140 (8) AQ of Seder
27 Nov. 1709.  (¢) Ibige
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againft the Clerk Regifter, who is anf{werable
for his Deputies.

SECT. IV.
Of Reduttion of Decreets.

HAVING treated of Redu&ions in ge-
neral, as A&ions in the firlt Inftance, elfe-
where (a) ; 1 take notice here only of Reduéti-
on of Decreets in the {econd Inftance,

1. The Lords of Seffion may not only re-
duce the Decreets of all inferior Courts, but
alflo may rcduce their own Decreets. Where-
as no inferior Judge, except the high Admiral
(6), can review his own extraced Decreet.
The Lords eafily reduce their own Decreets
in Abfence, where either the Defender never
compeared, or pafsd from his Compearance
before proponing Peremptors. They may alfo
reduce their own Decreets iz foro upon Nul-
lities:  But not upon Alledgances competent
and omitted to be proponed before Sentence, or
proponed and repelled.

2, Certification will not be granted againlt
Warnings, Executions, or Minutes of Procefs,
which are minute Papers that cannot be long
preferv’d ; unlefs the Decreets be recently
quarrelled by Reduéion. But if fuch {mall

War-

(a) Vid. fipra B. 1o Ch. 20 Tit- 2 § 2. (5) A& 16
Parl’ 3. Che Ik
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Warrants be extant, the Clerks muft produce
them.

3. When Parties conceive themfelves lefed
by any Sentence of the Lords of Seflion, whe-
ther in ordinary A&ions, or Sufpenfions, or o-
ther Caufes difcufs’d by them, and do not in-

- cline to feek Redrefs from the Lords themfelves,
by the-Means of petitioning, or have fought it
in vain, they have now Recourfe, as their laft
Shift, to protelt for Remedy of Law, and ap-
peal to the Lords in Parliament aflembled.

SECT. V.
Of Protefts for Remedy of Law, and Appeals:

1. WHE N a3 Perfon defigns to proteft for
Remedy of Law, and appeal, he, or his At-
torney by a Writing under his Hand impower-
ed to proteft, compears at the inner Houfe
Bar, while the Lords are fitting, and produces
a Writing figned by himfelf or his Conftituent,
mentioning thelnterlocutors one or more,where-
by he thinks himfelf injured, with the Reafons
for which he conceives thefe Interlocutors
fhould be revers’d: And for Remedy of a
Law againft the fame, the Party or Atrorney in
his Name protelts and appeals to the Lords in
Parliament, and thereupon craves Inftruments
of Court. This written Proteftation, with a
Piece of Money in Name of Inftrument Money,
is delivered to the Clerk of the Procefs, or to

any
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any other of the inner Houfe Clerks. = The
Party protefting doth alfo commonly bring
with him a Notary, in whofe: Hands he alfo
takes Inftruments, before Witnefles:prefent.

‘2. Then the Appellant prefents a. Petition
to the Houfe of Peers, fetting forth his Appeal,
and praying that fuch Decree or Interlocutors
may be reversd, and fuch other Order and
Decree made for his Relief in the faid Matter,
as to their great Wifdom fhould feem meet;
and in order thereunto, that_their Lordfhips
would be pleas’d to award the ufual Order or
Summons, requiring the Perfon, in whofe
favour Judgment was given in the Court of
Seffion, by a fhort Day to give his Anfwer
thereto. Upon reading.this Petition and Ap-
peal, the Lords order the faid Perfon to have
a Copy of the faid Appeal, and to put in his
Anfwer on or before a certain Day. Any Bo-
dy may ferve the Party with, or deliver to
him, a Copy of the faid Appeal; who before
a Judge makes affidavit, that he hath done fo.
After an Appeal is received by the Houfe of
Peers, and an Order by them for the Refpen-
dent to anfwer,and Notice of {fuch Order duly
ferved on the Refpondent, the Sentence or De=
cree appealed againft from {uch Time ought not
to be carried on into Execution by any Procefs
whatfoever.

3. In order to have the Matter of the Ap-
peal fully underftood, when it comesin to be

determined, the Appellant and Refpondent give
to
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to the Lords printedCafes or Informations fign-
ed by their refpecive Council at Law.

- 4. Upon the Day appointed by the Houfe,
the Perition and Anfwer thereto is . read, and
the Lords, after hearizg the Council of the
Parties at the Bar of the Houfe, proceed to
Judgment, by reverfing or affirming the De-
cree. .

"CH'AP. IL

Of the Commiffion jfor Plantation of
- Churches, Valuation of Zithes, &c.
and the Form of proceeding before
that Court. |

1. F O R modifying, localling and

augmenting Stipends to Mini-

. fters, out of the Tithes, valuing

and felling of Tithes; ere@ing or tranf-
porting Churches ; uniting, annexing, dividing
and difmembring Parifhes; Commiflioners have,
from Time to Time, been appointed by the
Parliament of Scot/and. But in the Year 1707.
the Lords of Seffion were authcriz’d to judge
in all the Affairs and' Caufes aforefaid, as fully
and freely as they do in other civil Caufes (a).
For fupplying the Regilters of the Commifiion,
| burnt
(s) AQ 9. Sefl. 4. Parl. Q. A. o
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burnt in the Fire that happened in Edinburghin
the Year 1700. any autheptick Extra&@s from
the faid Records are ordained, upon being pre-
fented to the Lords, wiz. by a Petition, to be
recorded in a particular Regifter, and to be
kept by the Clerk Regifter and his Deputies,
which are now as good as the principal War-
rants, if extant: Thelngiver getsa new Ex-
tra& gratis, in lieu of the old ; and Extra&s
from thefe new Records, make the like Faith,
as Extrats from the old Records were wont to
do. Farther, thefaid Lords are impowered to
make up the Tenor of fuch Decreets, whereof
Extradts are a mifling, and the Regifters burnt
in the faid Fire, upon fuch Evidents and Ad-
minicles as they fee Caufe (a).

2. The Lords are ferv’d here by Clerks and
Macers, diftin& from thofe of the Seffion.

3. Summonfes befcre this Court, which are
raifed by the Clerk Regifter and his Deputies,
and pafs the King’s Signet (), have but one
Diet, and are executed by a Meflenger at

- Armsupon fix Days, againft Perfons living in
Scotland, and upon Sixty Days againft one out
of Scotland. |

4. This Court fits each Wednefday, during
the Seflion. Between two and three in the.
Afterncon, before the Lords meet, the Clerk
calls Summonfes, whereof the Uays of Com-
pearance are come, and the Procefs, being
given out, feen and returned, is entred in a

Bock

(a) Thide (3) Ibid.
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Book of Inrolment kept by the -Clerk of ‘the
Court. This Clerk every Munday afhixes wpon
the Walls of the inner and outer Houfe a Roll
of Caufes to be called that Week, according to

the Orderin the Book, containing, - 1. Ordi=

nary A&ions. 2.'A&s; 3. Caufes to be pre~
pared. 4. Concluded Caufes. The Lords fic

down at three a Clock in the inner Houfe, for

there is no Occafion for-an Ordinary in the

.outer Houfe, and continue ordimarily till five,
if the Roll benot difcufled fooner. They ad-
vife and vote with thut Doors. Petitions and

Anfwers are firft advifed, then ordinary Acti=

ons are called : Wherein an A& of Litifcon=

teftation may-be extraGed immediately after

pronouncing, unlefs the Prefident fign a writ-

ten Stop, or a reclaiming Petition be lodged 1n

the Clerk’s Hands, before the Extradtis given

out, which Bill muft be offered to the Lords

thie next Sederunt Day after. When ordinary

A&ions are over, A&s are called, and Parties

and Witneffes thereupon make Faith ; whoare

examined, after rifing o the Crurt, byan Ordi=

nary appointed for that end. Avifandum is made

with Prcof produced, and remitted to an Or-

dinary to prepare a State thereof: In order to
which, the Caufeis put in a Roll of concluded

Caufes to be prepared. When the State 18

prepared, it is entred into a Roll of concluded

Caufes to be advifed. Which Roll is called -

after the A&s are over. - - Decreets in this Court

cannot be extra&ed till the next Sederunt, afktler

B that
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that.in which they were pronounced is elapfed.
If within that Time any reclaiming Bill be
given in, . that muft be advifed before Decreet
is givepiout. - But if .no Petition be oftered be-
twixt: and -the next Court Day after Date of
the Sentence, the Clerk cannot refufe an Ex-
tra&. Thefe aforefaid are moftly the Speciali-
ties in the general Form of proceeding in this
Court : For in other Things Procefles are
managed as before the Seffion. A
5+ The Commiflion- modifies for a Stipend
to a Minifter in a Country Parifh at leaft Soo
Merks, or 8 Chalders of Vi&ual, except there
be particular Reafons for going below that
Proportion (2). Inallocating a Stipend onthe
Tithes of his Parifh, the free Tithes in the
Titular’s Hand, and any Tack-duty paid to
him, -are deftined for that End, before any
Heritor ‘as Tackfman of his own Tithes is
burdened. When a Minifter purfues a Modi-
fication, or Locality, or Augmentation, the
Titular of the Tithes muflt be cited. Some-
times a Minifter, for the more Difpatch, gives
ina Rental of the Stock, and Tithes of the
Parifh, and offers to prove it by the Oaths of
the Defenders : Conform to which the Stipend
is modified and localled upon them, if holden
as confeft. -
- 6. Valuations of Tithes are {uftained, not
only at the Inftance of Heritors, but alfe of
Minifters, or Titulars, or Tack{men, who
" Rr mult

(«) AG 8. Parl, 1, Ch 1, ‘_
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muft call the Heritor and Adjudgers in Pofleffi+
on, in a Procefs at their Inftance, and muft be
cited when the Heritor purfues. If the Church
be vacant, the Heritor muft cite the Modera-
tor of the Presbytery,and Agent of the Church.
All Tithes may be valued (2), except decime
inclufz, feued with the Stock. There tult be
feparate Valuations of Parfonage and Vica-
rage belonging to diftin& Titulars. The Vi-
carage Tithes, which are local and variable,
muft be rated according to Ufe of Payment ;
and the Parfonage according to the Sowing and
Increafe of the Lands, and the feveral Grains.
A Calcule is made of thefe, for Seven Years
preceeding, and the Seventh Part of the Total
of the Rents for thefe Years, is reckoned the
true Rent communibus annis, of which the Fifth
15 eftablifhed as the Value of the Tithes; but
then fome Dedu&ion is given to the Heritor
upon the account of Cote-houfes, and other
induftrial, or coftly Improvements, In all
Cafes a joint Proof is allowed to the Heritor
(6). An Heritor, or Liferenter by Infeftment,
during the Dependence of a Procefs at his In-
ftance, valuing his Tithes, may get the lead=
ing of them, if he apply for it, upon finding
Caution to pay, in the Event; . eonform to the
Valuation to be made; but fuch a Warrant
for leading, falls by the Defender’s taking out
a Proteftation for not infiting. (c). The Titulalé
| x R o

55 AG 0 Sfl. . Par W.ind Mo () oide () AG 245
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of the Tithe, aftel a Valuation, fnay claim
a real Security by Infeftiment for the valued
Duty. o y ,, o
7. Otdinaty Tithes, being valued, may be
bought at the Price allowed by Law (4). The
Method taken with Tackfinen, in a Sale of
‘Tithes, is to value the Tithes, and ftock the
valued Duty in a principal Sum, anfwering to
fo many Years Purchafe; as the Tithes are {old
for. .
. The Heritor is obliged to give Sechrity td -
the Tack{men, for the Annualrent therecf;
during the Courfe of his Tack, and to
the Titulat, for the principal Sum, after
expiring of the teinporaiy Right. After
a Decteet of Sale, the Heritor is infeft iti the
Tithes, upon a Difpofition from the Titular,
referving to himfelf Relief of the King’s Annu~-
ity, and of all Impofitions ldid, or to be laid
on thefe Tithes, and wakrantihg only from his

own, and his Predeceflfors Fa&s and Deeds.
8. The Smalnefs of .Parifhes, and their Sti=
pends, is the Réafon for turning two into one.
By the Union of Two whole Parifhes, fome=
times one of the Churches is fupprefied, and
the other declared to be the common Chutch;
for all the Parifhioners within the wunjted
Pounds ;and if neither of the united Chirches
be in a Place, where the Generality of the Pa-
rifhiohers may repair to, then both are detno-
lifhed; and a hew one erected, about the Cen-
Rra- 8¢t

(%) VidPar & B & Chipe 20 Th £
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ter of the common Parith. Sometimes T'wo
Parifhes are {o united, that both Churches are
kept up to be f{erved by one Minifter alterna~
tively. Sometimes a large Parifhis difmem-
bred of fome Lands, to make up another.
Where a Parifh is fo wide, and far extended,
that -the Inhabitants, in the remoter Parts,
by their Diftance from the Church, or the In--
terje&ion of Waters, cannot have Accefs, upon
all Occafions, to partake in the Adminiftration
of the divine Ordinances; the common Reme-
dy is, to make of one two Patithes, and build
‘another Church in a convenient Place, for the
new EreGtien. But the tran{porting of
Churches, disjoyning too large Parithes, and
ereGing new Churches, muit be, with Con-
fent of the Heritors of Three Parts of Four of
‘the Valuation of the Parith, whereof the
Church is craved to be tranfported, or the

‘Parifh to be disjoyned, and new Church to be
ereced (a).

" (a) A& g Selt ¢ Parl. Q- An’“‘"-'
FINIS.
TTTL,
31
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