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;6 Part I. Izzﬁitﬂtef of tléé | Book lVa

-publickPeace of the Kingdom are more imme=
diately ftruck at ; I come now to confider thofe

which more dire&ly touch private Perfons.

~ BOOK 1V.
Of Crimes that direclly touch privare

Perfons,

committed againft the Body, concern either the
Life, or are thofe whereby the Body is abufed,
of is maim’d or difmembred. Crimes againft
the Life do either take it away, as Homicide 3
of put it in imminent Danger, as Duelling, and
the giving or accepting a Challenge to fight.
T'he Body is abufed by the feveral Kinds of un~
lawful Venery, as Sodomy or Buggery, Ineefty
Bigamy, Adultery, Fornication, %a\pd'ry, and
Rape. The Body is maimed or difmembredy
by Offences termed Mutilation and Difmem~
braticn, of all which I fhall treat in Order as

they ly thus clafleds '
EHAP
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Chap. 1. " Zaw of Scotland._Tit. 1. 97
| CHAP. k

7 Concerning Homicide.

OMICIDE, (q. d. bominis cades ) ity
general, is the killing a rational Crea=
. ture. It may be divided into wilful
or voluntary, cafual and neceffary Homicide,
Voluntary Homicide may be perpetrated with
Deliberation, termed Murder, or without De~
liberation, which is called Man-flaughter ox
culpable Homicide. |
TIT. %

Of Murder and. Mén—ﬂhug’iteﬁ.‘ |
x. MUrder or Murther is either of bn'e’;‘ _

. W 4 felf called Suicide, or of another. Su~
icide or Self-murder may be commirted, not
only by a Perfon’s putting violent Hands in~
himfelf ; but alfo by ftarving himfelf to Death 5
or by taking Guilt upon him of a capital
Crime; whereof he is altogether innocent ; and
in fome Cafes by killing himfelf unwillingly, as
when he aiming vo piftol anothér, fhoots him-

- felf by the riving of the Piftol. A Man who'
voluntarily kills himfelf, called Fel de fe, is de~
nied the common Ceremony of Chriftian Buri-
al 5 and his fingle Efcheat falls to the King, for
Vol. H, G depri~
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depriving his Majeity of the Benefit of a Sub=
ject. : .
2. Murther of another, is the killing of him
with prepenfed and premeditated orforethoughe
Maliee (#). Muilice prepenfed in killing, may
be either exprefs or implied. It 1s exprefs, not
~ only when a Perfon is defignedly flain, but event
- when one is killed by Miftake (}(,)r another who
was aimed at (4). For wherever 2 Man in«
tending to commit one Felony, happens to com=
" mit another, he isas much guilty, as if he had
intended the Felony committed. For he killed
from a felonious Intention, tho  he miftook his
Aim. It would be no good Plea to one charg~
ed with Theft, that he had flole the Goods of
one Man inftead of another ; or to a Perfon ac-
cufed of Adulrery, that he intending to defile
one Man’s Wife, had lighted upon another’s:
Thus where a Gentleman extremely drunk,
who had received the higheft Provocation from.
on: not only b, Words, but by throwing him
into a Kennel, getting up drew his Sword, and:
made a Pafh at the Provcker, whereby an inno=
cent Nobleman prefent thrufting himfelf be~
tween them was killed : It was not {uftained
relevant to free the Aé&or trom the Pain of
Death, that the fatal Wound was aimed by.
him ar another. Yea, he who kills another
upon his Defire or Command, is as much a
Murderer, as if he bad done it of his own Head,
‘ , fuch
- '{a) Leg. Malcolm. II. Cap: 5. A& s1. Parl, 11, Jam, VI, (b)
Arg, 1, 18, § 3, ff, de injur, 1, 454 § 4. ff, ad 1. Aquils
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Chap. 1. Law of Scotland. 'Tit. 1. 90
fuch Affent being merely void, as contrary to
the Laws of God and Man. Where a Man s
killed by forcthonght Malice, and feveral Pet-
fons willingly concurred and lent their Affift-
ance to the accomplifhing of the Fa&, all are
guilty of Murder; tho there was but one
Wound given, and it be unknown who gave it ;
becaufe all had a murderous Defign: 1If a pre-
meditate Defign cannot be proved direéily, it
may be learncd from Circumftances; as the
Moanner of killing, and the Nature of the A&,
Thus when one kills another with a mortal
Weapon; fuch as a Sword, or Gung or Piitol, -
& (¢ ) or by a Thraft or Stroke upon fome
tender Place of the Head, or by reiterated
Strokes, which argues no lefs Malice than
when one deadly Wound is infliGted ; or by ad-
miniftring Poifon to him (d); or by gwing
him defignedly a Wound that proves deadly,
.without any Intention againft his Life (¢); he
is underftood to have had precogitate Malice
to kill. It is Murder, not only to kill a ratio-
nal Creature dire@ly; but even to expofe a
“helplefs Infant, and leave it in a Defert or un«
frequented Place, where it dies for Hunger;
or to deftroy a living Child in the Mother’s
Belly, by her taking, or by another’s giving het
a Potion, or ufing outward Violence to her
(#), for Children in the Mothers Womb are

Gz : con-

() § 5. Inft de publ. Judic. 1 o, f£. devi public. (d) Li.
1o €. de Malef & Mathenmr, (¢) Li 15 ff. ad L Corns ds
sicate, (f).Le 1. § 9 f de vent. in pofl mite,
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confidered, in whatever concerns themfelves, as
if they were already born ( g ). But the Time
when a Child unborn is underftood in Law to
be quick, isdetermined by the Difcretion of the
Judge; there being no fixed Rule about it,
and the Do&ors very much divided in their
Opinions. Again, one is guilty of Marder
who poifons a Well or Fountain, by drinking
whereef any Perlon dies ; ot who poifons pa-
fture Ground, by feeditig whereon Cattle are
~deftroyed, and Men are in Danger by eating
the Fleth of fuch Beafts.

3. There are feveral Kinds of Murder, as
fimple Murder, which is thatI have juft now
defined and explained, Parricide, Aflaffination,
and Murder under Truft, ;

. 4. Parricide is ufed in our Law only for the
Mutrder of a Relation in the afcendant Line, as
Father, or Mother, Grandfather or Grandmo-
ther (4 ) ; or by Parity of Reafon for the Mur-
der of a Relation, in the defcendant Line, as
Child or Grandchild. Baflards or Children
born out of lawful Wedlock, are guilty of Par-
ricide, by killing their natural Parents, and
thefe by killing thofe. For albeit the Civil and
Municipal Laws diftinguifth betwixt lawful and
unlawful Children, the Law of Nature makes
no Diftin&ion (7).

‘5. Affafination is, Murder committed by
one hired by another to do it. " |

6. Murder

7g) L. 7. . de ftatu hom, (h) A& 230, Pér!. I'4e Jamis
:"JI- (i) CaP‘ 3. Diﬁ' 56 ) ' e I
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6. murder uader Truftis, the killing ot a
Perfon by one under whofe Truft, Credit, -Af-
furance and ProteGtion, he had put himfelf. 7,
g.. When a Perfon kills in his own*Houle a
Guett invited by him; or when two Perfons
formerly at Variance, having found Lawbor-"
rows for mutually keeping the Peace, one of
them kills the other ; or when one of two un-
der Capitulation for removing fome old
Ground of Quatrel, flays the other ; or when
a Phyfician poifons his Patient; or when a
Man kills his Wife, or his Servant under his
Power, o ; '

7. All Kind of Murder is punithed with
Death and Confifcation of Moveables ( £). Buat
very hainous Murtherers, as Parricides, &
are put to Death with fome aggravating Cir-
cumfitances of Torment in the Execution, as
the firiking off their Hands, and their Bodies,
are, after Death, ignominioufly, treated by be~
ing hung up in Chains; or their Heads or
Hands ere@ed as Spe&acles of Terror in Pla-
ces of publick Refort. A Parricide conviéted
by Verdi& of an Affize, and all his Pofterity,
-in linea vefla, are difinherited, and excluded
from fucceeding to the Lands, Hcritages,
Tacks, or Pofleflions of the Perfon killed, and
the fame belongs to the next Collateral, who,
by Right of Blood, falls to fucceed, failing
thof¢.in the right Line ( /). Formerly not only
. o ) G 3 Affaffins,

- (k) staty Rgb, IIL, Cap, 43. (1) A& 220, Parl, 14, Jam. VIe

>
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Afaflins, but all who affert ‘the Lawfulnefs of
killing any Man upon Difterence in Opinion,
er becanfe he hath..been employed in the Ser-
vice of the King, or of the Church eftablifhed
by Law (), and Murderers under Truft ( ),
were guilty of high Treafon. Buat now fuch
Oﬁ;enccs are punithable only as capital Crimes

017 oo ' -
( 8. To prevent Murder by Poifoning, the Buy-
ing and Importing Poifon, whereby any Perlon
may fuffer bodily Harm (i, e. with a Defign
to kill ) is dilcharged upon Pain of Death ().
But Aporhecaries and others are allowed to
bring home Poifon, as Materia medica, ot a
Drug; not to be fold except to Perfons of Pro-
bity and Difcretion for fome good Ulfe, as to
deftroy Rats or other hurtful Creatures. The
adminifiring Poifon to - one, albeit he die not
thereby, {eems. to be more criminal, than the
importing Poifon for fuch a bad Purpofe.

9. Manflaughter or culpable Homicide, is
the anlawful Killing a Man without prepenfed
Malicc, Which is ecither done in a prefent
Heat, arifing upou afudden Quarrel, or fome
Provocation, wich a prefent Intention to kill,
or in the Commiffion of a volantary unlawful
A&, without any killing Defign. Manflaugh-
ter committed on a [udden Quarrel, or Provo-
cation, is called in our Law, chaud mella, or
. S | " haud

p Sm) A& 15, Parl, 3.Ch, 1L (n) A& s1, Parl, 1y Jam VL
0

7°A Cap--21s§ 7. (p) A& 30& 31, Parl, 7. Jam. i
jma&o 7 A. Caps 210 § 79 X SR : J o
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Chap. 1. ZLaw of Scotland. Tit. 1. 103

chaud meile (g ), from the French Chaud hot,
and melee 2 Fight, Manflaughter may be com-
mitted 1mprudently, without a Defign to kill,
by the voluntary doing an unlawful A&, that
hath a probable Tendency to procurc the
'Death of Petfons, as by fhooting in the high
Way, or in a Market-place, whete People u%u-
ally pafs, or refort ; or by letting down 2 Stone,
or Piece of Timber from a Houfe, without cal-
ling to all Perfons to beware of it, ¢'c. g
10. By our old Law, Murder was diftin-
guifhed from Manflanghter, in that the former
was tried more fammarily, and had not the Pri-
vilege of Shelter in the Girth or Sanfuary, al-
lowed to the latter. Which Diftinétion ceafed
after the Reformation, But there was no
Difference betwixt Murder and Manflanghter,
4s to the Punifhment: For Manflaughter in
Scotland was always punifhed with Death (7 ),
and is none of thofe Kinds of Homicide more
lately in the Year 1661, exempted from capital
Punifhment () ; but far more culpable than
any of them. / ‘
11. Where one is killed by premeditated or
repenfed Malice, and it is not difcovered
" which of feveral Perfons concurring in the A&i-
en, gave him the mortal Wound, all of them
are punifhable as Murderers ; becaufe all had
' SR 4 a
( ) Reds Maj. Lib, 1.Cap. 3. N. 7. A& s1. Parl, 3, Jam. X,

(r ) Stat.'z, Rob, I, Cap. 3. Stat. Rob. IIl. Cap. 43. Stat
Alex. II. CHp. 2. § 3, 4 6. Skene, Treatife of Crimes, Tite 24

Cay- Go Plo . ‘f) A& 22, Parle Iy SCK- Ie chc 15,
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a murderous Defign.  But where a Maa is kil-
led in rixa, or upon a fudden Falling out, and
it is not known which of the Perfons engaged
therein did kill him ; none of them are to be
fubjected to the ordinary Pain of Death (t),
becaufe of the Uncertainty of the Perfon by
whom the Crime was committed; and the
Hardfhip that more than one fhould die for -
one Man except where all are guilty of fore-
thought Felony, But all may be fubjeéied to
an arbitrary Punifhment, If one be killed in
a fudden Scuffle, betwixt many Perfons, and
it appear who gave the mortal Thruft, he only
fhould die for it, and the reft fuffer an arbitras
ry Panithment. =~ . -,
- 12. When onc kills by Order of another,
both are alike guilty of Murder. . The Com-
mand of a Facher or Mafter doth not warrant
a Child or Servant to kill. Ifa Perfon having
Otdcrs only to wound  another with a Sword,
or other mortal Weapen, do aGually kill him ;
he who gave fuch Order is punithable with
Death, tho’ the Terms of the Commiffion were
not-obfvrved ¢ Becaofe, wibil intereft oscidat . quis,
an caufam movtis prabeat {u ) : And Wounds are
not wfhéted by Meafure. The Furnifher of 2
Sword to one in order to fight with another,
whom he kills, 15 Art and Part of the Slaughter,
Where two being engaged in a Quarrel with
drawn Swords, 4 third Perion interpofes, and
o 7 "7 holds -

;(kt) L. v7. ff,ad I, Coxne de ficate €#) Lo 15, p:r. fio ad I
Pornel, de ficary o '
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holds one of them in his Grips, till he fce the
other run him thro’ with his Sword, while he
was fo withheld from detending himfelf; fuch
a partial Interpofer is Art and Part of the
Slanghter, But Interpofing in a Quarrel, by
holding one of the Parties Hands, while the o+
ther gave him a mortal Wound, with an occult
Weapon, unfeen by the Interpofer, was found
relevant to infer only an arbitrary Punifhment,
Simple Prefence at the Commiflion of Mur-
der, is no relevant Acccflion chereto. But Per-
fons prefent having drawn Swords, may at
leaft be {ubjeéicd o arbitrary Punifhment, if not
brought in Art and Part of the Crime, which
hath been done. But Approbation of Slaughter,’
after it is committed, doth not make the
Approver guilty as Art and Part, if it was
not done by his Order, = =
 13. Murder 'is one of the four Pleas of the’
Crown (x) , whereof the Cognizance properly
belongs to the Lords of Juiticiary. But yet
Commiffions ufe to be granted for Trial of it
And Bailies of Regality are in Ufe to try it
without any fpecial Commiffion, Sheriffs, and
Barons having Power of Pit and Gallows, may
judge Murderers taken yed Hand, i, e. in hot
Blood, or immediately after committing the
Crime, within three Suns (y). Bat the Sen-
tence cannot be put to Execution till after thirty
Days, if pronounced in any Place to the South-
L ’ ward

. (=) Lég. Malcolm, L. Cap, r1. (y) A& 904 Par. 6, Jamg L,
junc, A& 28; Pan 3. Jam, IVe Act 4« Sefls 5, Paxy Ko W,
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ward of the River Forth, ot forty Days,if pro=
nounced in any Part to the Northward of that
River (% ). Murderers and Manflayers are
tried at the Suit of cither the Friends of the
Perfon flain, with the Concurrence of the King’s
Advocate, or Procurator Fifcal, or at the Ins
ftance of the Lord Advocate, or Procurator
Fifcal, without the Friends. An Indi&tment
agaiﬁi’t one, as acceffory to, or Art.and Part
of another’s Killing a Man, is allowed to. pro-
ceed, tho’ the principal Party, who killed
him, be neither cited, nor denounced Fugis
tive. | S
" 14, To make one guilty of Homicide, by
killing with a Stroke or Wound, it mufl’ be
fuppoled, that the Stroke was the immediate
and neceflary, and not the remote and aceiden-
tal Occafion only of the Death, Therefore
it is an ordinary Plea, made by one tried for
Slaughter, that the Wound given was not mor= .
fal ; but that the wounded Petfon lived fo lon
after, went about his ordinary Bufinefs, an
dicd ex maly vegimine, ot by fome other acciden«
tal Caufe. At the fame Time, it is not cvery
Degree of Negligence, or Mifmanagement in
curing and taking Care of a Wound, that fuf=
ficeth to conclude, that thc wounded Perfon’s
Death was thereby procured; but fuch as did
predominate, overpower and mafter the Na-

ture

(z.) ![GQOO Is Cape 7?'-‘50« s‘
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Chap. 1. Law of Scotland. Tit.1. 107

turc of the Wouna. Where a Wound is not
‘exprefly libelled to have been mortal, it may
-be filtained relevant for the Perfon accufed, to
offer to prove, that it was not : But whereit
is libelled to have been deadly, heis not allow-
«d to prove the contrary, ' Another common
Pleain fuch a Trial, is that the Fa& was done
in neceflary Self-defence, or was cafual Homi-
cide, which is received agaifift a Libel for
Murder, tho’ contrary to t%is Quality thereof,
thar the Offence was committed with Malice
prepenfed, or forethought Felony,. Becaufe,
albeit fuch a Quality muft neceflarily be infert
in a "Libel for Murder, it needs not be proved
by the Purfuér, fince Law prefumes it to be
- true; and fo no Qaths being taken upon it, the
Evidence produced in Defence doth only take
off the legal Prefumption for it, without any
interfeiring pofitive Proof. But concerning thefe
Pleas of Sclf-defence and cafual Homicide,there
will be Occafion afterwards to {peak more ful-
1y (aa). A Libel for Murder, bearing that the
. Party accufed caufed call a Man out of his
Houfe, and immediately when ke came out,
fhot at him with a charged Gun, whereby he
died in afew Hours, was fuftained relevant,
albeit the Perfon fent to call him out wasnot
named : In refped, it imported Nothing by
:{hom he was called out, if fuch a one killed
im. . |

15. Ho-

(4 ) Vide infra Tit, 2 & 33
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15. Homicide may be proved by judicial
Confeffion of the Pannel, or by Witnefles, or
by Prefumptions not only of Man and of Law,
whereby the Fa& is taken for true, till the
contrary appear: But alfo may be proved in
one Cale by a Prefumption of and by the Law,
‘which fuffers not a contrary Proof to be ad-

mitted. - Thus, a Woman who hath brought’
forth a Child found dead or amiffing, is to be
condemned as the Murderer of it, upon &
Prefumption arifing from her concealing her
- Pregnancy, during the whole Space of her be-
ing with Child, and not calling for, and making
Ulfe of Help in the Birth (4%). To a Charge tor
this prefumptive Murder, married, as well as
fingle Womcn, are lable. The Woman’s con-
‘cealing her Pregnancy, during the whole Time
of her going with Child, bringing it ﬁorth with-
out calling for Help, and the Child’s being
found dead or amiffing, muft joyntly concur to
inter this prefumptive Murder And the Pan-
nel may excuipate her fclf from the Pain of
Death, ecither upon her revealing, that fhe was
with Child, or calling for Help at the Birth,
or upon the Child’s hat being ripe and come
to the full Time ; but will notwithftanding that
Plea be liable to an arbitrary Pynifhment. . In
fuch a Cafe, it is not neceflary to prove Reveal-
ing of the Pregnancy by concarring, Witnefles ;
but revealing to one Perfon fufficeth, and faﬂgxf-,.
s

(b)) Act21, Sefls 24 Pare W and My -
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fies both the Words ard Defign . of the Law.
“'To cleat that one died by Poifoning, or that
he did'murder himfelf, or that ‘a2 Wound was
mortal; the Report upon Quath of knowing
“Phyficians and Chirurgeons, who vifited, and
carcfully examined the Body, is to be takenz
But that doth not bar other Proof, When a
Perion mortally wounded dies, it is prefumed,
that he died of his Wound; altho’ the not
‘ufing proper Remedies in due Time, or difor<
derly Living, might have haftned his Death. But
- if the Wound was not mortal, heis prefumed:
to have died thro’ Mifguiding (cc),

TIT. IL

Of cafual IIomieideg

1. " VAfual Homicide (termed in the Ex:
lifh Law Chance-medley ) is the acciden-

tal Killing of a Man, without the Killer’s
Fault, and without any evil Intent in him. As
when one is hewing a Tree, the Head of the
Hatchet flies off, and kills by Misfortune a Stan<

. der by ; or when a Perfon is killed by the Lop-

~ ping of a Tree, or Flinging Timber or Rub-
- bifh from a Houfe, at fome Diftance from the
Way, after- due Warning to every Body to take
Care, and ftand afide 5 or when a Barber, per-
forming his Office in his own Shop, is made
innocent-

(w) L, 300 § ulis Lo 520 pro fyad 1, Aqpily

'
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110 Part L Inflitutes of the Book IV
innocently to cut the Man’s Throat; he was
fkaving, by a Stroke upon his Hand that held
the Razor, &e. =

2. By our Law; cafual Homicide is not pu-
nifhable with Death: But itis lawful to the
Lords of Jufticiary, to imprifon the Slayer, or.
to fine him in his Means to the Ule ot the Wi-
dow and Children; or neareft of Kin of the
Perfon killed (2) : Which is called an Affiths
ment or Croy (4). But no Affithment is due
to the Relations of a Perfon killed, where the
Killer fuffers Death for his Crime.

TIT. III
Of neceffary Homz’ci;ie.‘

MHe Life of Man may be taken away upon
- a Neceffity, either with refpect to private
Intereft, or publick Juftice. .

1. Neceflary Homicide relative to private
Intereft is, when one, for the Defence of his
own Life, or that of fome other Perfon, keep-
ing always within the Bounds of Self-defence,
kills the Aggreflor, Such a Killer 1s ,freq frpm
all Punithment by our Law. Becaufe it isa
Man’s Duty rather to kill, than fuffer himfelf
to be killed. But quthor rixa, or he who began
a Quarrel, cannot plead Sclf-defence for kil
ling his Adverfary in fuch a Quarrel : Bccati]fe,'

. : €y
(#) Act 22, Par. 1. Sefll 1, Ch. IL (6) Rege Maje Libs 49
Cap. 24 & 364 Act 94, Par. 64 Jants Lo
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he, being the original Occation of it, was fa-
ber fuz fortune. Nor dees Sclf-defence excufe
a Perfon who Kkills another in a Duel, whether
the Killer gave or accepted the Challcnge
to fight: Becaufe Duelling is altogether un~
lawtul. ' - |

[ 1:] He who, exceeding the Bounds of Self-
defence, cither as to the Canfe, or Manner; or
Time, kills the Aggreflor, is fubjet to an ar<
bitrary Punifhment ; as one is for cafnal Homi~
cide (a ). In which Cafe; it is not properly
the Homicide, but the Excefs in Defence that
is punifhed': And it is hard for one, whofe
Life is artacked, to meafure and poile, as it
were in a Balance, every Step he makes in his
own Detence. The Limits of Self-defence are
tranfgrefled, as to the Caufe, when the Killer
was not firft unjultly attacked ; as to the Man~
ner or Meafure, when he might have faved

‘his own Life, without killing the Aggreflor, ot
killed with a Sword one who attacked him with
a Stick ; as to the Time, when he returns and
kills the Aggreflor, after he had departed from
him. ‘ ' .

[ 2.7 When the Pannel acknowledges, that
he killed fuch a Man, but that it was in his
own Defence ; he muft prove that Alledgance.,

- Becaule, the Prefumption of Innocence lies in
Favour of the Deceaft, that he was deceitfully
killed. It fufficcth not to plead Sclf-defence
: in

(ﬂy d. Act 32, Pa‘h_ l.. Scﬂ; Ie Ch. I,
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~in general, by Way of Exception, and to sefer
the Qualifications and._ Circuuftances to the
Jury. But it muft be pleaded thus :  Denying
always, or no ways acknowledging the Killing, if be
killed it was in his own Defence, in Jo far asthe
Pannel was firft atracked by the Deceafed, with a
drawn Sword, &c. And the Judges will adwife
~the Import ot the Qualifications of Self-defence,
3f relevant, or not. But tho’ the Pannel prove
not his Exception of neceflary Self-defence, he
will not be condemned, ‘unlefs the Purfuer -
proves his Libel, |
. 2. Neceflary Homicide, with refpe@ to pu-
blick Juftice, is committed either in the Ad~
vancement or Execution of Juftice. ‘
[ 1.] It is lawful to kill Thicves and Rob-
bers, breaking Houles in the Night-time. And
thofe who kill the Time of mafterful Depreda-
tion, or kill fuch as affift or defend the mafter-
~ ful Deptedators by, Arms, or forcibly hinder
the Purlnit of them, arc free even from an
arbitrary Punithment (4 ) ¢ Provided the
- Owher of the Goods ftollen or robbed, or fome
in his Name, immediately after taking them
away, acquaint the Sheriff; or any Jaftice of
Peace, or Conftable of the Parith out of which
the Goods are taken; whoyupon.fuch Informa.
tion, are to require all fencible Men therein, to
concur in the Purfuit of the Goods and Thieves;

And

(t) A& 22, Par-1. Sefls 1,Ch, 15, -
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and acither the Owner of the Goods, nor thofe
abliged torife with him, are to be called.in
queftion for flaying, ¢c: in the Parfuit of any of
thofe Thicves or Robbers, or their Affociates
( ¢). The Kuller of a Rebel or Qutlaw, declared
- Fugitive for a capital Crime, or of fuch as de-
fend himg is free from Punifhment {4). But it
1s not lawtul to kill fuch an Outlaw m a fingle
Combat: Becaufe, tho’ it be lawiul to kill &
Rebel, it is unlawful to fight 2 Ducl. Slaugh-
ter committed in the apprchending of Perfons
guilty of affauking the Lives of Minifters, or
robbing their Houles, or attempting the fame;
isindemnified (¢ ). And if any of twelve or
more Perfons riotoufly aflembled, and orderly
commanded by Proclamation; to difperfe them-
felves, continuing together beyond the Space of
an Hour after fuch Proclamation; ot after they
“knew it was violently hindred, happen to be
killed, by reafon of theit refifting the Perfons
enaeavouring to difperfe or feize them ; the Kil-
ling, &v¢. is no Way puniflable f ). '

{ 2.} A Meflenger refifted in the Exccution
of a Caption, may lawfully kill, if Violence
be oftercd by drawing a Weapon upon himy
without Neceffity to prove (as private Perfons
are obliged to do ) that he was in Danger of
his Lite, if he had not killed the Aggreffor ;
becaufe of the violent Invafion of Authority,in
the Perfon of an Officer of Juftice. Burif a
Veol. 1l H Meflenger, -

(c) A& 27, Parl. 1. Sefl. 7, Ch. I, () 1bids (¢) A& 4, Pats
2y Sefl, 2, Che 1le (/) 1 Geo, L Cap. 5o § 30 ,
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Meflenger, or other Officer of Juftice, proceed
to kill; fimply for his being refilted in the Exc-
cution of the King’s Laws, without Violence
offered to him, he isliable to the ordinary Pain
of Death,

CHAP IL

O/' ,Duellz'ng, and the gé'w'ng or accept=
- 41g a Challenge to fighs. |

1. DU ELLING is the fighting a Duel,

~which is a fingle Combat betwixt

two, ata Time and Place appoint-

ed, in confequence of a Cartel, Challenge, De-
fiance or Invitation to fight for Vigory, and
vindicating of their Intereft and Reputation
from fome Injury or Affront offered. Where 2
fingle Combat is fought, both the Provoker
and provoked Perfon are liable to the pain of

- Death, and the former to the more ignominious
Death (a) : Becaufe his Guilt is greateft, and
that of the provoked Party leflened with' a
Shadow of Sclf-defence. And Duellifts are
thus punifhable, tho’ neither Party be killed in
the Combat. »

[ 1.] A fingle Combat or Ducl, may be not
only betwixt two fingle Perfons, but even two
Sides, tho more Perfons than one be of a Side.

1t is a Duel where two fight after a Challenge
: S

(4) A® 12, Pan 16, Jam. Ve
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- given by the one and accepted by the other ;
- whether the Giver or Accepter, when both come
to Ficld, be the firft Aggreflor. And fighting
following upon one’s recciving a Challenge to
fight, and declaring that he would be ia fuch a
Place, at fuch a Time, and ftand to his Dcfence,
if attacked by the Provoker, is reckoned a Ducl,
But if a Perfon, who, in Anfwer to a Chatlenge,
faid, that he weuld not tranfgrefs the Law, but,
if aflaulted by theProvoker,would defend himfelf;
do, when fo attacked, fight in his own Defence;
he is not punifhable as a Dueller. Law {o far
abhors all Duelling in cold Blood,that not only
the Principals, but alfo their Seconds, and the
Meflengers of the Challenge, are Art and Part
of the Duel, tho’ they fought not; in refpe®
ofthat Countenance which they give to theik
Principals, in the Execution of their Purpofe.
[ 2.] When a Perfon is killed in a Duel, the
Indi@ment may be founded both upon the
Laws againft Marder, and that againft Daelling,
or upon either, If founded only upon the Laws
againft Murder, the Exception of Self-defenice
is recciveable againft ir, as not contrary to any
Quality therein needful to be proved, of which
Nature that of forethought Felony 1s not : But
if founded upon the Statute againft Duelling,
the Plea of Self-deferice is not admitted a-
gainft ir, as being contrary to the Quality of a
Challenge or Provocation given, which muft b
libelled and proved,

Ha 2. Whe-
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2. Whoever gives or aceepts a Challenge to
combate or fight, whether Principal or Second,
or other Perfon, or who engages therein, is
punithable with Banithment and Efcheat, tho’
no Fighting enfuc upon it (#). Which Pains are
incurred by one’s challenging another to fight,
without adding the Words, a Duel, or fingle
Combat, or mentioning the Weapons to be uled,
or the Time, or Place; or by a Perfon who,
having muffed his Defign to kill one he had at-
tacked with a drawn Sword, wrote a Letter of
Challenge to him, to meet him next Morning,
at a certain publick Change-houfe ; albeit the
Receiver of the Challenge was not required to
bring Arms or a Second along with him. But
were not found incurred by a Man who, being
aflaulted by anether with a Stone or Stafl, de~
fired that other to get a Sword, and give
him gentlemanny Satisfa&ion : In relped thefe
Words were uttered in the Heat of Piflion,
wpon a Quarrel, reproaching the other’s Fury,
and not deliberately, by Way of Cartel.

| CHAP. IIL
Of Sodomy, or Buggery.
1 qODOMY or Buggery in general (»a‘
|

Crime which ought not to be named) is
carnal Knowledge of the: Body of Man

ot Woman; ot of Beaft, againft the Order of Na-
ture.

£+) A% 35 Siflu 6 Par K, W,
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tare: When onc Man carnally abufeth the Bo-
dy of another, or exercifeth prepofterous Luft
with 2 Woman, or when a Woman yields the
carnal Ufe of her Body to another ; this is {pe-
cially termed Sodomy, from the City of Sodom,
upon which that and other crying Sins brought
Deftruéiion (a) 5 and Buggery, fiom the Ialian
BURiata, Sedomy and Bygerare,to commit i,
A Man or Woman’s lying with a Beaft, is called
Bejtiality.

2. This Csime is punifhed with Death of the
Agent and Patiens, whether Man or Woman,,
or Beatt ; Tho’ Beafts are in fuch a Cafe cut
off, rather for abolifhing the Memory of {o hor-
rid a Wickednefs, than as Offenders againit
the Law. But wherc a Boy or Girl fodomitis
cally abufed is within the Age of Difcretion,
the Agent or Abufer only is put to Death, The
ordinary Doom for Sodomy or Buggery, and
Befliality, is to be firangled at a Stake and
burnt. Where a Cow or Mare adjudged to be
burnt with a Man, for Beftiality he com-
mitted with it, doth not belong to himfclf, the
Owner of the Beaft gets the Value of it out of
the Offender’s Efcheat.

3. An Indi&ment for fuch a Crime is ground-
ed upon Leviticus ( b ), the Civil Law (¢ ), and
‘the Cuftom of all Nations.

: H3 ‘ CHAP.

~ (a) Gen. xix, 240 () xx. 13, 15, 16, (¢) § 4o Inftits de
public, judice Ly 31 C, ad L, Jul. de adults
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CHAP 1V,
Of Incefi.

t. W NCEST s carnal Copulation betwixe
Man and Woman, whom Law allows

& not to marry, by reafon of Nearnefs of
Blood or Affinity. Such ascommit Inceft by a-
bufing their Bodies with Perfons in Degree ex=
prefly forbidden by God’s Word contained in
the Chapter 18 of Leviticus, are punifhed with
Peath (a). -
2. A Man and Woman fo near related to
one another, are guilty of Inceft, by having
carnal Ccmmerce together, either in- Marriage,
~ or out of Marriage. For if we mult not be joy=
ned in Matrimony to thofe near allied to us,
~we mult far lefs commit Uncleannefs with them.
It was {uftained relevant to infer the Crime of
Inceft and Pain of Death, that a Man and his
Niece were both for fome Time naked in Bed
together. But a juft and probable Ignorance
of the forbidden Relation or Affinity, exempts
from the Punifhment of Inceft, if, upon Difco~
very, the Parties have no farther carnal Com-
merce together. ‘ : :

CHAP

(a) A& 14 raxl.o ) ]am' V!.
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CHAP V.
Of Bigamy, or Polygamy.

(P H O’ fome diftinguifh ,Bigamy from
Polygamy, making the former to be

o one’s having two Wives or two Huf-
bands fucceflively, or one after another; and
the later to be the having two Wives or two
Husbands at one Time : Our Cuftom ufes Bi~
gamy and Polygamy, as {ynonymous Terms, to
fignify 2 Man’s marrying two or more Wives,
or a Woman’s marrying two or more Husbands

living at the fame Time undivorced.

2.”This Crime of a double Marriage, is pu-
nifhed, as Perjury, by Efcheat of Moveables,
Imprifonment for Year and Day, or longer if
the King pleafe, Infamy, and Incapacity. of:
Office, Honour, Dignity or Benefice (4 ). Be--
caufe it is a Violation of the promiffory Oath
of conjugal Chaftity made at the firlt Marriage.
The Reafon why Bigamifts, who may be, and
are ordinarily notour Adulterers, are lefs fe-
verely punifhed than thofe, is partly, becaufe

' the Lawgivers had only under Confideration
- fimple Bigamy, contraged by a Husband be-
lieving his Wife to be dead, or a Wife who had -
a probable Apprehenfion of her Husband’s
Death ; or when there was fome Pretext for it;
Hs part-

: (G)A& 19 Parl, S Q Mu
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partly, for that notour Adulterers were not
{ubjected to capital Punifhment, till 12 Years
after the Law making Bigamy punifhable as
Perjury. But farther, Punifhment may be in-
flicted upon Bigamifts, whofe Marriage is con-
tradted, with a Defign to palliate dultery ;
or whofe Offencesare attcncﬁzd with aggravat-
ing and odjous Circumftances, or include other
Crimes, as notour Adultery, or Inceft.

3. He or fhe'is guilty of Bigamy, and pu-
nifhable as a' perjured Perfon, who marries an-
other Wife or Husband, tho’ they be never
garnally coupled together. Quakers may be
punifhed for Bigamy, tho’ they take no Oath
at Marriage : Becaufe Marriage implies a Vow
of conjugal Fidelity. A Woman, whofe Huf-
band is impotent, marrying another before fhe
obtains the firft Marriage to be annulled, is
guilty of Bigamy.  But Man or Wife may, af-
ter a lawful Divorce, marry another, without
being reckoned a Bigamift (4 ) ; altho’ the De-
cree of Divorce be thereafter reduced.

CHAP. VI
Of Adultery, Fornication and Bawdry.

I DULTERY is, a Breach of the

B Faich plighted in Matrimony, by vi-

L olating conjugalChaftity, ThisCrime

is committed not only by a married or gn;narr‘il—
' €

(6) Asg:de AG 10, o
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ed Man’s having carnal Dealing with another’s
Wife ; but alfo by a Husband’s giving the Ufe
of his Body to a free unmarried Woman ( a ),
For the Eflence of this Crime confifts in a Vio-
Jation of the facred mutual Bond of Wedlock,
and conjugal Fidelity, whereby the Husband
isno lefs tied to the Wife, than fhe is appropri~
ated to him ; and each of them ow due Bene-
volence to the othet (4 ). And he who lies with
another Man’s Wife after fhe is married, even
before her Husband had bedded with her, is
uilty of Adultery. Violation of a fuppofed
Marriage, which is null, becaufe of Impotency
of either of the Parties, or unjuft, as being con-
trated within the forbidden Degrees, by hav-
ing catnal Copulation with fome other; is
teckoned Adultery. A fingle Man is guilty of
Adultery, by lying with a married Man’s who-
rith Wife, who is a common Proftitute. For
Marriage is vot diffolved by a Wife’s becoming
a Whore, till a Sentence of Divorce proceed up-
on it. Thofe alflo are reputed Adulterers, who
order and inciteothers to commit Adultery (c)s
[ 1.3 Our Law diftinguitheth Adultery, 1.
Into fingle and double Adultery. 2. Into no-
tour; and ordinary gr fimple Adultcry.
. Single Adultery is, when a Perfon not marri-
ed hasto do with another that is.
. Double Adultery is, the A& of Uncleannefs
between two married Perfons. N
0"'

(4) Mark x. 11. 1 Cor. vii, 4, () Ibids Ver 3+ '(¢) LoT4s
s l.‘ ﬁ; ad lo ]ul_o de Aduh‘o_
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Notour, or open and manifeft Adultery is,
cither, 1. When there are Children, one or
more, procreate betwixt the Adulterers, tho’
the Parties had never been-premonifhed to
ceafe from Launting together. Or, 2. When
the Parties keeping Company and bedding to=
&ether, with as little Ceremony as Man and

. Wife, is notorioufly known, tho’ they do not
dwell together openly, nor are excommunicated.
Or, 3. When they being {ufpe@ed of Adultery
to%ether, and thereupon duly admonifhed to
abftain from converfing with each other, and
to fatisfy the Church by Repentance or Pur-
gation, are excommunicated, for refufing to
give Obedience (4 ). Notour Adulterers, both
the Man and the Woman, are punifhable with
Death (e ). ' :

Ordinary or fimple Adultery, is every A&
of fingle or double Adultery, that falls not
within the Defcription aforefaid of notour A-
dultery. Which Crime is punifhed arbitrarily,
by PBanifhment, Whipping, Fining, Imprifon-
ment, &c. But double Adultery, whereby two
marriage Beds are defiled, fhould be more fe-
verely punifhed than fingle.Adultery by a mar-
ried Perfon with one in adligle State. There
are Inftances of punithing Perfons with Death
for having frequently committed fimple Adulte=
ry: And it is high Treafon to violate and know

car~

(d) A& ros.Parl. 7. Jam, VI, A& 11.Sefl, o.Patl. K, W, (¢) A&

74 Pail. 9.Q. M. junét, A& 1054 Patl, 7. Jam, VIe AG 13, S¢fl, 9,
E’arl. K, .\V' ’ A
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carnally the King’s Wife, or the Wife of the
King’s eldeft Son (f) ; or for fuch a Wife to
confent or yield to that Abufe. , :
{ 2.] Adultery may be punifhed, either ci~
villy, before the Commiflaries of Edinburgh, in-
order to a Divorce, and the legal Effeéts there=
of (g); or criminally, in order to capital or
arbitrary. Punifhment. Notour Adultery, in
order to the Punifhment of Death, can be tri-
ed only before the Court of Jufticiary: :
[ 3.1 A criminal Libel, for notour Adulte-
ry, is founded upon the A&s of Parliament a=
forefaid. But a Libel, for ordinary Adultery,
is grounded on the Laws of God and Nature.
If both notour and fimple Adultery be libelled,
the Purfuer may be allowed to infilt alterna-
tively upon either. But if notour Adultery on-
ly be libelled, and fimple Adultery only prov-
ed; the Pannel, if he took Inftruments upon the
Libel as libelled, ought to be abfolved, and
brought in not guilty by the Jury.
[ 4.1 Ina criminal Trial for Adultery, more
nice and exa& Proof is required, than in theci-
‘vil Procefs of Divorce. For it fufficeth not,
that one Witnefs {wearas to one unclean A& at
one Time, and another Witnefs as to another
fuch A& at another Time: But the Witnefles:
muft concur in the fame individual AG. Wo-
men Witnefles are received for proving ordina-
vy Adultery by Copulation ; but not to prove
B ) notour

(f) 25 Edw. IIL St 5. Cap, 2 R Vido Yol L Pare I,
Book 2.Chap. 20 Tits 1. § 4o Pe 20 (g) Vidy Volu L Part

4'
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notour Adultery by the Parties dwelling toge~
ther, concerning which other Witnefles muft be
had. Again, a Decreet of Divorce for Adulte-
vy, obtained before the Commiflaries of Ediz-
burgh, is a fufficient Evidence of ordinary Adul-
tery, but not of notour Adultery. Ordinary
Adultery being a clandefline Crime, 'may be
proved by ftrong and violent Prefumptions, as
the Parties being found lying naked in Bed to-
gether, Jfolus cum Jola, &c.

2. Fornication is, the A& or Crime of Incon-
tinency between fingle Perfoms. Fornicators,
both the Man and the Woman, are not only to
undergo Church Cenfure by the Kirk-feffion,
and to fland before the Congregation on the
Stool of Repentance: But alfo to be fined by
the Juftices of Peace according to their Quality,
2iz. ‘a Nobleman in 400 Pounds, a Gentleman
or Burgefs in 100 Pounds, and every other
Perfon of inferior Quality in 10 Pounds,
Which Penalties are doubled #oties quoties, ac-
cording to Relapfes, and Degrees of the Of-
fence, and Quality of the Offenders ; and to be
applied thus, one Half to pious Ufes in.the Pa-
rifh where the Offenders live, or the Offence is
committed ; and the other Moiety goes firft to
the Informer and Profecutor, and the Perfons
employed for bringing the Offenders to Juftice ;
and the Remainder to pious Ufes (# ). But
common Whores, when apprehended, are or-

dina-

(#) A& 38, Parl, 1. Sefle 1, Ch, IL,
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dinarily {ubjeted to the Difcipline of the Cor=
“retion-houfe. , __ :

3. Bawdry (whereby Adultery and Forni=
cation is promoted ) is the ufing an wnlawful
Trade of prottituting Women for Gain, to fa=
tisfy the Lufts of wicked Men, either private=
ly, or publickly, in Stews or Bawdy~houfes,
where Women, of profefled Incontinency, pro=
fer their Bodies to all Comers. QOne guilty of
this Crime, is termed a Pimp, or Pander, and
is punifhable by Fine and Imprifonment, and
infamous Corre&ion, as to the Court in Dif-
cretion {hall feem proper.

CHAP. VIL
Of a Rape.
I, ﬁ R A P E or Ravifhing is, the ¢arnal

Knowledge of the Body of a Wo-

man or Man by Force, and againft

the Perfon’s Will.  For by our Law a Woman
may commit a Rape upon a Man, as well asa
Man may upon a Woman (2 ). Itisa Rape,
whether the Perfon was abufed upon the Spot,
where firflt attacked by the Ravifher, or carri-
~ ed from one Place to another for fatistying his
Luft But there is no Rape without carnal
Commerce. For violent lying with 3 Woman,
is more confidered, than the Circumftance of
car-

(4) ch’c Mﬁ'}‘u Lib, 44 Ca}g« N1 & 9
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carrying her away, which is only noticed by
'~ the by, as a Circumftance to clear her being
forced ; and that may be 'difcovered otherwife,

by her ¢rying out, ftruggling and refifting.
2. This Crime is punifhable by Death and
Confifcation of Moveables (4). The fubfe-
quent Confent of a ravifhed Woman, or her
. Declaration, that fhe went away of her own
free Will, doth exempt from capital Punifhment,
not only thofe who were Art and Part of the
Rape (¢ ) ; but alfo the principal Offender :
'Tho’ it be proved, that the Fa& was at firlt vi-
olently done againft the Woman’s Will, But
fuch a fubfequent Confent of the injured Wo-
man, doth not free the Offenders from an ar-
bitrary Punifhment, by Imprifonment, Confif~
cation of their Goods, or fining as the King

thall think fit (d). |

3. Our old Law allowed not a Woman to be
heard for a Rape committed againft her, unlefs
fhe complained of it recently (e). But now
criminal Letters are raifed for this, as for other
Crimes. The King’s Advocate and neareft of
Kin of a ravithed Woman, may purfue for the
Rape eitherjoyntly, or {eparately, the one with-
“out the Concourfe of the other, even in order
to capital Punifhment (f): And may infift
for an arbitrary Punifhment of the Rape, al-
tho’ the Woman injured declare that fhe was
© - mot

(%) Arg. Reg. Maj, Lib, 4. Cap, 8. N. 7. & A& 4. Parl, 21,
Jam. VL (¢) d. A& 4. (4 ) 1bids (¢ ) Rege Maj, Lib, 40 Cape t®
(f) d. Al 4 Pazk 21, Jamn VI. -
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not ravithed, or pafs from the Injury done to
her. But if the next of Kin do not infift, re--

moter Relations to the Perfon ravifhed cannot
do it. i

CHAP. VIL -

Of Mayhem, or Mutilation and Difinems
bration,. B

x. UTILATION is, the unlaw-
ful hurting by Violence any Mem=

ber of one’s Body, {0 as it ceafeth
to be ufeful, or becomes incapable to perform
its proper Funion, without Separation from
the Body.

. . Difmembration is, the unlawful Ampu-
tation_or cutting off by Violence any Member
of onc’s Body, whereby it ceafeth to be any
longer a Part of the Body, from which it is fe-
parated.

3. Both thefe Crimes go by the common Name
of Mayhem, or Machem ( from Mebaigre, or from
Mancus ) anfwering to the old Swztifh Word
Manzie. For underftanding whereof ‘it is ne=
ceflary to cxplain what is mesnt by a Member
of the Body. A Member in a proper and ftri&
Senfe is, a Part of the Body having its proper
and diftin& Operation and Office, which can
be performed by no other Part, Some are called
principal . Members, which work by themfelves,
as the Eye, Tongue, Nofe, Ear, Arm, Leg,

Hand,
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Hand., g"oot, Finger, Toe, a Man’s Yard, of
Woman's Pap. Some are called only fubfervi-
ent Members, as the Lips, Chin, Beard. It is
controverted whether the Tecth be prin€ipal;
or only fubfervient Members. Extinguifhing
the Sight of one’s Eyc by a Stroke on the Head,
which brings a Defluxion on the Eye while the
Subftance of it remains, is Mutilation : But if
thereby the Sight is only impaired, the Dim-
ming of the Eye is confidered only as an aggra-
vating Effe& of the Stroke. The Tongue is
mutilated or maimed by cutting off a Part of
it, whereby it is difabled to fpeak, fo as to be
underftood. Any A& whereby the Ear is de=
prived of the Faculty of Hearing, is Mutilation ;
but it cannot be difmembred ; tho’ the cutting’
off the whole Lap of the Ear or external Griftle
about it, called the Lug, might be reckoned a
Difmembration. Mutilation is incurred, by
difabling and rendring ufelefs, and Difmembra=
tion by cutting off, or by breaking and hurt-
ing fo as it was neceffary to cut off, an Arm,
Hand, Leg, Foot, or a Finger, or Toe. Muti-
lation is incurred by diflocating the vertebre of
the Back. Cutting off a Man’s Yard, or geld-
ing him, and the cutting off 2 Woman’s Pap or
Dug whereby the gives Suck. are hainous Dif=
membrations. The cutting off a Member of
the Body adhering to it, tho’ withered and
dead, is reckoned a Difmembration. But the
cutting off any Member of a dead Man’s Body
in order to difgraee it, is not a Crime ot this

WNatures
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Nature. Nor yet is the hurting or cutting off
“the Lips, or Chin, or Beard; efteemed to be
Mutilation or Diimembration, Becaufe thefe
are.pot principal, but only fubfervient Mem-
- bers and Ornaments of the Body, having no
diftin& Operation. = e
_ 4..The Crimes of Mutilation and Difmem-
bration are both .punifhed arbitrarily, or by
" Confifcation of Moveables, and Affithment to ™
the Party injured, which ought to be height-
ned accordipg to the Dignity and Ulefulnefs of
the Member difabled or lopped cff, which is
beft known by the Employment and Circum-
ftances of the Party injured ;.it being a lefs In-
jury to.difable or ftrike off the Hand of an idle
Man, having no Occupation, nor Wife or Chil=
dren, than of an excellent ‘Artificer, as a Painter
who maintains a numerous. Family: with his
Handy-work. S ; R
" 5. Mutilation cannot be tried till Year and
Day after Commiffion of the Crime be expired,
that it may appear whether there be a perpetu-
al Difability of the Member hurt ; tho’ an In—=
di@ment for it may be raifed within that Time,
Upon which Account it is advifeable in an In=
di&ment of Mutilation, to libel the precife Day,
when it was comynitted, or declare it at the
Bar. When the Fa& is fet forth as done upon
‘one or other of the Days of fuch a Month, or
one or other of the. Months of {uch a Year, the
‘Trial cannot proceed, till Year and Day after
the lalt Day of that Year. But a Trial for
Vo, IL. I Dif-
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Difmembration may proceed without waiting
for the Courfe of Year and Dayafter the Crime:
Becaufe o Regovery isexpe@ed. =~ = -
" 6. Whatever Defence is good againft Hemi~
cide, is fultained, mutatis mutandis, as a’ Defence
againlt Mutilation, or Difmembration, It is
relevant to affoilzie from Mutilation, that the
Perfon hyre is perfe@ly recovered as formerly ¢
"But in that Cafe the IndiQee will be decerned
to pay a Sum for the Expence of the Cure. If
a wounded Member be thereafter neceffarily
cuc off as incurable, he who gave the Wound,
“fnay be tried for Difmembration. That a Mem=
ber is mutilated or rendred ufelefs,may be pro=
ved by the Oath of the Party injured, tho’ that
may be redargued by Witnefles who faw him
ufe that Member as freely as before. Difmem=
bration will appear to the Judges by ocular In-
fpecion.. And the Guilt of thefe Crimes has
been faftned upon Perfons by Prefumptions.
Having thus explained the Crimes commit=-
“ted againft the Budy of Man ; thofe touching
his Fame or Honour fall next to be confidered.

CHAP IX |

Of Crimes and Offences committed againft
" one’s Fame or Honour, called Jnjyries.

1. LT Crimes are Injuries in an éxtenfive
4 Senfe : But.ghe Offence fpegially cal< -
led an Injury, is & malicious expofing one’s Re~
- ’ . - - pu
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putation or Charader in the World to Congé'mpz
and Shame. ' W

2. Fools ormad Folk or Children are not ca=
_pable of doing an Injury in the Eye of the Law
(a): Becaufe {uch Perfons are underftood to
have no evil Defign ; and Injuries are reckoned:
according to the Offender’s Defign. Bat am In- .
jury may be done to thofe infenfible of it, as to
Infants, Foels, or furious Perfons (4 ). Oneis
underftoed to fuffer an Injury, by what is done
to thofe under his Power or Affe@ion, as to his
Wife, Children or Servants (¢ ); tho’ the Of-
fender knew not. or miftock the Husband, Fa-
ther or Mafter (4). It is alfo reckoned inju-
rious to a Man, what is done againft the Memo~ -
ry of one whom he repréfents as Heir, or near-
et of Kin ' &), Voleuti non fit injuria (f): Where
he who fuffers the Wrong had Power to over-
look and pafs from it. Nor is it underftood to
be an Injury, what is done to one who did not
at the Fime refent it, or thew any Diffatisfacti~
on at it, but did put up the Wrong, and

afs it by without {eeming to know it, or take
%Totice of it (g). But his paffing from an In-
jury, or taking it in good Part, is net to be
drawn from his mere Silence, if he do not dif-
cover his Unconcernednefs- about it, by fome
overt A&s of Jollity, or Satisfadion with the
. ‘ Ia2 . : Per-

" () L. §r.fdeinjur. (b)d. 1 3. §1 & 2. fF eod. () da
L3.§r&ulnl 1s, §34.& feqq. L 17. § 10 & feqq. ff.eod. (4)
& lor.§ penl.a8. €3 & § pen. & ult. fl.eod. (¢) L. 1.§'s, &

- 6. ff, de injuz, 1. 10. fl. de fepulch_viol (f) L. 1. § 5. in fin.
de injur, (g) Le 110 § 1o flieod, jun&, 1 75, de R, Jo
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Perfon who offered the Injury. Becaufe one in-
jured 'may be{o circumftanced, as that he dare
not prefently whifper his Refentment, for _ fear
of more Wrong: Or may be funk with the Pref-
fure of the Injury, that he cannot fpeak his
Mind ; {eeing loquuntuy leves curs, ingentss flupents
There can be no Injury, fine animo injuriandi, So
that what is faid or done by one to another in
Jeft ot Sport, is not conftrued an Injury (h).
Nor yet is it an Injury what is {aid or done in
Self-defence, by him who was firft attacked or
jultly provoked by another (i) ; provided the
Retorfion or Retaliation be neceflary, and cor-
tefpond to the Injury, and be prefently made,
that it may not favour of Revenge. A Liti-
gant is not thought injurious, for objetting a-
gainft the Reputation of a Witnels produced a-
gainft him, in order to fet him, or difcredit his
Teftimony ; if he has any probable Ground for
the Exception or Challenge. The exhibiting di-
vers Articles of Abufes or Mifdemeanours to
the Juftices of Peace againft a Perfon, to the In-
tent he may be bound to the good Behaviour ;
or the making Complaint of him in a legal Way,
in a competent Court, is no Ground for an A-
&ion of Injury.  But if a Profecution appear to
be intirely malicious and groundlefs, and com-~
menced only to expofe the Defendant’s €hara-
&er ; fuch a Mockery of publick Juftice doth
. - . ra—

(h) Le3.§ 3.1, 150 § 23.f. deinjur. (i) Arg, L3 ff, de juft
& jute. 1. 14. § 6, fl, de bon, libert. 1. 26, ffle de protur, 1o 45, §
4 ff. ad L Aquil, . L
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rather aggravate the Offence, than make it
ceafe to be one. If a Minifter preaching, or a-
Lawyer pleading,doth innocently and pertinent=
ly {fpeak Words, whereby one 1s charged with
a Crime;; or a Phyfician, miftaking his Batient’s
Difeale, fay, He bas the French Pox ; or if 3 Pa~
rent, or Mafter, or Teacher, ufe moderate Cha-
ftifement toward his Child, or Servant, or Scho-
lar ; fuch Words or Chaftifement are not elteem=
ed to be injurious. But an Injury may be com-
mitted even in the Execution of a lawful Of-
fice, by tranfgrefling the Limirs of it: As
when Magiftrates or Judges ufe outragious and
{piteful Reproaches, toward Litigants or Plea-
ders, -not for maintaining ‘Authority and good
Order, but to bring them under Contempt and
Difgrace ; or when Mafters, or Inftruéters of.
- Youth, do, without Canfe, or exceflively, cha-
ftife their Scholars, not in order to reform them,
but tofatisfy theirown vindi&ive Humour (k).
That only is reckoned an Injury, whick is done .
in the Prefence or Hearing of fome Body who
may report it to the Prejudice of the Pepfon
maltreated or affronted. B
3.A&ion of Injury for lighter Qffences, which
concern only the Perfon injured, and for hai-
nous Offences, as to his private Reparation,
eafeth by his forgiving them, either exprefly
?l), or tagitely (), by fubfequent A&s of
: 13 g " Fa-
(k) Le 13, §6 132, L33, ff deinjur. Arg. L5, §ult 1. 6

fi adl. Aquil, (/) L. 17.§ 6. in fin, fi de injur, €72 Lo 15§ to
ﬂgCOdt ) ’ ‘ ' ’ ‘
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Familiarity and Friendfhip ; as when the In-
jured freely eats-or drinks, or familiarly con-
verfes with the Injurer, or falutes or embraces
him kindly. But the vinditta publica of grie
vous or hainous Offences, may, notwithftand~
ing {uch after Familiarity, be profecuted.

“4- Injuries may be divided into ordinary ahd
extraordinary Injuries, both which are either
verbal, or real, or written: e ‘

CTIT. L

Of ordinary Injuries.

1. Verbal ordinary Injury, is a Reproach

A by Words, thrown upon a Perfon
dire&ly, or obliquely. Reproach is thrown
upon' a2 Man dire&ly, by calling him a Thief
_or perjured, or a Murderer or Forger ; or by
flandering him in his Office, or Place of Truft,
or in- his Profeflion or Trade, ‘whereby he
gets his Living : ‘As:when a Judge is faid to
be corrupted, or a Merchant Bankrupt, or
an Advocate a Cheat.  Such Reproach is
thrown upon a Man obliquely, when one {ays
to another, Did you reftore the Hovfe you fRole from
Juch a Man ? which ‘is a  charging him with
Theft ; or when one looking in anether’s Face,
fays, I am not a Murderer, as fJome Body is 5 or
ironically fays, You are an honeft Man, or, you are
a chaft Woman; where the Injury is inferred
from the Speaker’s prefumed Meaning, 'tr;) uPcI
P T VT VA rat
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brajd the other with the Want of thefe Virtues;
3. For clearing what Expreffiotis will bear
an A&ion of Slander, it is to be obferved, that
the Wotds muft be, plairi and fenfible, .and not’
{irained by A:"g‘g‘m‘é‘nt or Conftru&ion to fup="
port it. Words are taken in thdt 8énfe, which
they have ini the Apprehenfion of ile Men,
or the People of the Place wher€ they were ut=
tered. Wg‘e‘tﬁer ‘Wdfa's were' fpoken with a
Defign to fander, or ot, is to be gathered
from Circumftances. V. g. Wotds that canal<
low of no good Meafing, 4s when one is called
3 Thief, or a Whore, are prefumed to Have beer
{poken with an ifijurious ‘Intention, Word$
tga)t admit of a double Eutendre, are to be ta=
ken ip the milder Senfe (4 ), and the Speaker
allowed to purge himf(elf, by declating his fu*
teiition ‘(4 ). But if fach ambiguous ngrdsdd,‘
in their proper and coffimon Acceptation, itiporf
Reptoach ; they will e fo undérftood, unlefs
the Spealer prove, that he ufed them in the
‘more. infocent Senfe. In which Cafe, a nice
Proof of his indcent Meaning is ot required,
but Prefumptions, with'his own Odth of Pur~
Fa‘tigﬁ% fuffice to bring him off. It doth ot
[erve to excuf€ a verbal Injury, that the Words
were uttered with a Préface of Refpe&t. Asif

éx}e‘ fliould call ariother a Thief or Robber, fav-

hg his Honour, or protefling at the fame Tinte,

jng | , . { .
ghiat he had no'Defign to injure him: Begaufe

I4 . fuch

() Argy L, s3; 8, pro facio (b) Lo 5. § s, & doipjuze
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fuch an irenical inconfiftent Proteftation, doth
rather increafe, than alleviate the Reproach:
3. The Queftion whether weritas convicii ex=
cufat injuriantem ? may be refolved thus. If one
is reproached with a Thing which publick Ju-
ftice hath to do with, asa Crime that ought to
be punifhed ; the Upbraider cannot fuffer - for
what he is prefumed to have doie out of a good
Intention (¢ ), whether it was before a Judge
or not. - But it matters not for the Vindication
of a Reproacher, that what he charged one with
is true, if done out of plain Malice to flander
or injuré, without any imaginary Regard to
.publick Juftice, that hath' no Concern in the
Difcovery: As where one 'is upbraided with
Jome Defed in his Perfon,” or with a Crime for
which he hath fuftered the Pain of Law, or. ob-

tained the King’s Pardon, =~~~ "
4" A real Injury is a' Fa& without Words;
done by one with Intentionto difgraceancther
" As by painting him in Fools Colours, or with
Afles Ears ; by fixing a Gallows, Pillory, Hotns,
or any other fhameful Sign at 'his Door ; by uf=
ing fome Indignity to his Perfon, as the giving
him Medicaments to affront him, {pitting il his
#Face, ftriking him with'a Cane, or lifting up a
Cane to firike him ; by hindring’ him to ufe
what is his own, as the removing his/‘Séar”in
the Church, wearing his Coat of Arms ; or by
following an honelt Woman to make her fu‘fp’e’;
e : 3 . had . N i P FaE .&e

¢c) L, 18, Pr. ff, de injur, 1, 5. c. de otﬁc.' xe&p’iis 'provﬁgq.
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&ed of Harlotry, or the attempting her Cha-
ﬂitY> @C.“:ﬁ" ’ o '

'5.. A ‘written Injury, (called a Pafquil or
Pafquin, or defamatory Libel ) is a Print; or
Writing, or Infcription compofed and publifhed
to expofe & Perfon to publick Hatred, Contempt
or Ridicule. He who contrives, or caufeth to
contrive, ordoth publifh a Libel, is heid to be
a Libeller: For where one dictates, another
writes, and a' Third approves of what is writ,
all of thele are guilty of it. If one who hath
eicher read a Libel, or " heard it read by ano-
ther, do afterwards malicioufly read or repeat
any Part of it in the Prefence of others, or lend
or fhew it to another, he is guilty of an unlaw--
ful' Publication of it. The ordering a Printer
to print a fcandalous Pamphlet, is fufficient
Publication thereof ; albeit it was given in ‘to
the Printer with this Provifion, that he fhould
not vend or expofe it to Sale, without a Licence"
from the chiet Magiftrate of the Place. Be-
caufe no Man either prints, or caufes to print,
but what he defigns to_publith: And if the
Fa&t were excufable on fuch a Pretence, every

. Perfon meddling that Way would always give
a verbal or feeming Caution. But he who
barely reads a Libel in the Prefence of‘another,
without ‘knowing it before to be a Libel, or
who hearing a Libel read by another, laughs at
it, or who only fays, that fuch a Libel is made
ypon fuch a Perfon, or who only hath a Libel
in his Cuttody, ought not in refpe& of any fuch
B . . . Vet MRS S v A&
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A& to be adjudged the Publifher of it. Com-

parifon of Hands is no good Evidence, that one

wrote a Libel. . . g

6. Ordinary verbal Injuries done to privato

Perfons, are punifhed by the Commiffaries, who
'infli@ pecuniary Mul&s upon the Offenders,
and make them do Fennance at Church-doors,

or caufe them {ubmit to a Palimodia, or Recan-

tation in the Place where the Offence was com~

mitted, and beg Pardon of the Perfons injured.

In a Libel for Words, as for calling one a Cheat,
it is fufficient to mention that the Offender faid

fo, or Words dire&ly to that Purpofe : But the

Witnefles, when examined, muft {wear to the.
ipfiffima verba,or the precife Words uttered, that
the Court may confider, whether thefe imporg

the Injury libelled or not. =~ - .

_ 9. Both real Injuries, and thofe done by
‘Writing, are punifhable arbitzarily by the Court
of Jufticiary. - : B

TIT IL
‘Of extraordinary .Ejuriés. A
’ Xtréor&inary Iniuriés are thofe confidered
by the Law as fuch. 1. With refpe& to

the Place where they are committed. 2..Inres
gard of the Perfons offended.

SECT.
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SECT. L N

Of extraordinary Injuries, with refpett to the Place
where they are committed,

SUCH an extraordinary Injury is Hame-
Jucken, which is a violent entring into a another
Man’s Houfe without Licence, or contrary to
the King’s Peace, and the feeking and affault-
ing him there (a4). This Crime, ({o called
-from the Duzch Pafm, a Houfe, and Souchen
to feck or purfue) is punifhed, as the ravifhing
of Women (4 ), with Death and Confifcation
of Moveables. Becaufe a Man at. Home in
hisown Houfe, which is his San&uary, doth
leaft expe&, and is lefs guarded againft Vio-
lence : And by Injuries done to him there, not
only the publick Peace, but even the Laws of
Hofpitality are offended ; and it is prefumed,
that no Perfon would enter another’s Houfe to
do himan ill Turn, without being poffefled
with extraordinary Malice and Prejudice againft
him. L
2, To infer Hamefucken, feveral Circum-
ftances muft concur, as, 1. A Man muft enter
violently another’s Houfe, upun an evil Defigns.
For if he come in upon Invitation, or if ke, be-
ing occafiogally there without any evil Defign,
-do, upon fome emergent Difference, invade é{t{he
‘ - Malter

(4) Skene deverb. fignif, voce Hamefucken. Annot, ad Reg.
Maj. Lib. 4. Gag.‘ 9 No 1o (6) Reg. Maj. Libe 44 Caps 9. N, 34
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Mafter of the Houfe, this is not reckoned Hame-
fucken, 2. The Wrong muft be done to a Per-
fon in his own Houfe where he dwells, lies and
rifes Night and Day (¢ ); whether the Houfe
be hired, or his own Property ( ), or done
within the Precin& or Confines of his Houfe, as
in the Porch or Court, or Garden, or Office-
houfes belonging to it, of in his Shop adjoyned
tohis Houle as a Part of it. The beating an
TInnkeeper within his own Dwelling-houfe,
tho it was a publick Inn or Tavern, by
Perfons who came not to lodge there as Tra-
vellers, but were his next Door Neighbours,
was {uftained to infer the Crime of Hamefuc-,
ken, The beatinga Skipperin his own Ship is
alfo Hamefucken ; becaufe that is the ordinary
- Place of his Refidence. Nay, the calling a Man
- out of his own Houfe, and beating him imme=
diately at the Door of it, without any Provoca—
tion there given.by him, is relevant tp infer the
Pain of Hamefucken. But it is not Hamefuc-
.ken. to beat'a Man in a Place not inglofed, or
not adjoyning to his Dwelling-houfe, as to beat
him in his Shop, or in his Play-houfe, that is.
feparated and at fome Diftance from his Dwel-
ling-houfe ; or to beat him in one of his feveral
Houfes-where he refides not.
3. Hamefucken may be purfued either asa
“diftin& Crime, in order to capital Pynifhment,
or purfued only as an Aggravation of another
Crime, in order to an arbitrary Punifhment,
' | Hame-

(C) cho Mijo Lib. 4|ca£- Qe Na 1 (d) S’kcqc’ ibidl
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Hamefucken, as a feparate Crime, muft be tri~
ed before the Lords of Jufticiary: And the
Trial thereof is not now ftinted to fo fhort a
Time, as it was formerly (e ). Hamefucken
may be proved by the Purfuer’s Servants, or,
other Witnefles, who might be excepted a-:
gainft in other Trials ; it being hardly poflible
to prove {uch a Crime by othets than thofe in
the Family where it was committed. - When
Hamefucken is purfued only as an Aggravation
of another Crime, it is libelled, that {uch a
Thing was done by Way of Hamefucken. In
which Cafe the Punifhment thereof is arbitra-
ry. PR T

- 4. There are other extraordinary Injuries
with refpe& to the Place where done, as the
raifing a Fray in the Church or,Church-yard
the Time of divine Setvice ; the Violation of
the Tombs or Sepulchres of the Dead; ftrik~
ing or hurting any Perfon in the Juftice-court.
or Quter-houfe of the Seffion while the Lords
are fitting, or before any inferior Judge fitting
in Judgment, &' which are explained in the
proper Places. ‘

SECT. IL

Of extraordinary Injuries with refpeft to the Perfons
offended. -

"~ THESE are Injﬁrics done to the King, ot
to hisprivy Counfellors, Judges, 'Magiﬁrateggid

(¢) Reg. Majefts Lib; ¢o Cape 90 No 3 T
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Officers ; or to Parents, Minifters of the Gof-
pel, and Peers, or great Men.
‘1. The moft noted Injuries done to the King,
areLeafing -making,and the impugning his Ma-
" jefty’s. Title to the Crown ; or aflerting ano-
ther’s Right toit (a).
2. 'Fo aflault or wound any privy Counfellor
“in the Execution of his Office, is Felony, with-
out Benefit of Clergy (4). The Oceafion.of
which Law was this. Anthony de Guifcard (com=
monly called Marquis de Guifcard ) a French Pa-
pift refiding in England, being in Cuttody, and
under Examination for High TFreafon, 8 March,
‘1710. before a Committee of the privy Coun~
cil, perceiving his Treafon to be fully dete&-
ed, he, in order to prevent the Pain and Infa-
my of his appreaching Punifhment, and to re-
venge the Difcovery of the faid Offence, did,
with a Penknife, ftab the Right Honourable
Robers Harley Efquire, then Chancellor of the
- Exchequer, and one of the privy Council, affi~
fting in the Committee. The invading or pur-
{uing any of the King’s privy Council, Seffion,
or Officers for doing his Majefty’s Service, is
punifhable with Death (¢). And if one of the -
King’s Officers be invaded, while he is aGual-
ly doing Service. to his Majefty, it is prefumed
that he was attacked upon that Account. “And
even where a privy Counfellor, not aGually in
the Exercife of the King’s Service, is invaded ;
- . | it
€4 ) Vvid, fupra, Book 111, Chap, 2 & 3. (¢) 9 A, Caps16¢
{¢) A& 4, Parl, 16. Jam. VI X ,
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it may be inferred from Prefumptions, that he
was affaulted, becaufe of Service done to his
Majefty ; unlefs the Affailant inftruét a privare
Quarrel or Grudge, or fome other Rgafon why
he did fo. |
3. Tho’ verbal Injuries done to private Per=
fons belong to the Cognizance of the Commif-
faries : Yet fuch verbal Injuries done to Magi-
ftrates or Judges, are tried inn the Court of Ju-
fticiary ; and the Offenders fubjected to an ar-
bicrary Punifhment, ‘ - -
4. The Curfing or beating of Parents by
their Children above the Age of 16 Years, nat
being diftraced, is punifhable with Death'=
And Children under that Age, but paft Pupil—~
larity, offending in fuch Manner, are put to an
arbitrary Puni!%ment (d). The undutiful Be-
haviour of Children towards their Parents be-
ing a very great Provocation to God our com=
mon Father. For thofe are perfedly loft to all’
Virtue, and abandoned to-all Wickednefs, that
have broke thro’ the Bond of filial Reverence
and Duty to {uch a Degree, asin Word or A~
&ion to abufe their own Parents. And many
Offenders have, at their ignominious End, ow-
ned, that the wicked Courfes that brought
them to it, began in a Contempt of their Pa-
tepts Authority., |
"5« Affaulting the Lives of Minifters, or rob-
bing, their Houfes, or a&ually attempting the
fame, is punifhable with Death, and Efcheat

(4) A& 20, Pail 1, $efl, 1. Cbh, II, ;
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of Moveables, Farther, a Reward of 500 Merks
is appointed to the Difcoverer and the Seizer,
or 200 Merks to the Difcoverer, and 300 Merks
to the p@rehender of the Criminal, to be paid
- out of th€ King’s Treafury ; and Slaughter.
‘committed by any Perfon-in endeavouring to
apprehend the Offender, is indemnified %e )
“The invading or putting violent Hands in any
Minifter of the Gofpel (f), or taufing Violence
to be offered for any Caufe whatfoever to one
having lawful Warrant to preach and admini~
fter the Sacraments ( g ) ; is punifhed with the
Lofs of Moveables, whereof Half goes to the
King, and Half to the Party offended. - One’s
beating a Minifter, after he was told, or knew
that he was a Minifter, is relevant to infer the
Pains of Law, without diving into the Reafons
of the Offence. Concerning the Rabbling of
‘Minifters, vide fupra (b ). 1f Injury be done to
a Minifter in his Perfon or Goods within his
Parith, the Heritors, Liferenters, and others
having real Intereft in the Parifh, are liable to.
‘repair his Damage, if they cannot apprehend
the MalefaGors (7). Injuries doneto Minifters
may be profecuted at the Suit of the King’s Ad-
vocate, Procurator for the Church, or of any
other Perfon (£); without Concurrence of the
Minifter injured, who cannot difcharge or pafs
from the Injury. Becaufe the Chriftian forgiv-
' ing,
. (¢) A& 4 Parl. 2, Sefl, 2. Ch, IL (f) A& 27 Parl,‘ixg.
Jam, VI. (g) A& 9. Parl. 1. Ch. 1. (%) Book III. Chap. s«

Tit. T. N. 2, Chapc 8. Tit. 2. s 26 N. 1, (‘.) A& Se Pa:l. 2.
Sefls 1. Ch. 11, (k‘) d A& 27 o .
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ing ‘Spirit of right apoftolical. Minifters might
be too eafily induced to forgive Infults madea~
gainft them, upon {lender, or perhaps mock Ae~
kpnowledgments. ‘ , o

6, The Grandees of Ewngland having in old
Time been in ufe to divide themfelves into Par~
ties, and every one to drgw the Commoners
that depended oh him to efpoule his Intereft a-
gainft all Oppofers ; and thefe Fations being
kept up by falfe and {candalous Surmifes and
Reports of one another, induftrioufly devifed
and difleminated by their refpe&ive Followers
and Adherents : Such as thought themfelves
injured that Way, frequently took Revenge at
their own Hands, by reafqn whereof the whole
Kingdom was often ina Flame, and the Govern~
ment in Danger of being fubverted. To oblige the
Nobility and great Men to forbear the outragi=
ous Pra&ice of carving ouit Reparation of their
Injuries by their Swords ; the Parliament pro-
vided a legal and better Remedy againf{t'the ut=
tering and venting falfe and {candalousStories,
that might create Diffention betwixe the King
and his People, or the great Men, viz. None"
are to report any falfe or flanderous News or
“Tales, whereby Dilcord may arife berwixt
the King and his People, or the great Men of
the Realm, on pain of Imprifonment, till he -
proguge his Author of the Tale (/) : Nor to
deyife or tell any falle News or Lies of Pre=
Vol 11, K lates,

() 3 Edw, 1o Caps 340
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lates, or Lords, or of the Chancellor, Clerk of
the privy Seal, Steward of the Ring’s Houfes
Juftices of either Bencli, or other gréat Offi~
cers of the Realm, whereby any Difeord or
Scandal to their Perfons may arife, ap pain a-
forefaid (). And if one, who hath told {uch
falfe News or- Lies, is imprifoned, and cannot
produce the Author, he may be punithed by
the King’s Council (# ). Which Offence is cal=
led Scandalum Magnatum ; and incurred , not on=
ly by flandering of any of the Nobility of Eng=
land, or Peers of Great Britain, created fince the
Wnion, or any of the Sixteen elect Scoitifh Peers;
but alfo by flandering any who were Peers of
Scotland before the Union, or the Succeffors to
‘their Honours and Dignities. By falfe News
and Lies, only extrajudicial Stories and Slan-
ders are underftood. For any Man may bring
and profecute an A&ion againft a Peer, with-
out incurring this Offence of Scandalum Magna~
tum, tho’ the Charge be falfe. Seeing no Per=
fon {hould be deterred from taking Remedy in
the due Courfe of Law. Any {uch high Per~
fonage defamed as aforefaid by Speech or Writ=
ing, may bring an AQion of Scandilum Magna-
tum upon the Stature of 2 R. II, The King
being concerned in the Credit of great Men,
who a& by his Authority, The Offender is
committed to Prifon by virtue of the 3 Edw. I.
upon the King’s Account, And upon the Sta=
tute of 2 R. II. the Plaintiff recovers Damaged

x

(#) 2 RolL Capy 56 (1) 12 RuIi; Cap, 17,
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for the Injury : And great Fines ufe to be im=~

pofed upon the Offenders. Words are, in thefe

Cafes, taken in the worft Senfe, to preferve the

Hornour of great Perfons. -

C H A PI X.

Of .Crimes and Qffences committed againft
one’s Eftate, or his Goods and Poffe/-
Sfions.

‘ 'RIMES whereby a Man is injured in

his Goods or Eftate, may be divided

; _into fuch as are committed by Fraud
or Deceit, and forcible Crimes.
~ Some. Crimes committed by Fraud have par-
ticular Names,as Theft, Fire-raifing, Falthood,
fraudulent Bankrupcy; the fpoiling or deftroy~
ing Planting and. Policy; and violating the Pri-
vileges of Forefts ; others go under the gene-
ral. Name of Stellionaté.

~ Forcible Crimes againft ,a Man and his
Goods, are Robbery, Oppreflion and Extertion.

TIT. L
. e
Of Theft.
i, PP VHeft is a deceitful takiig away or ufing
~ for Lucre’s fuke, any moveable Thing

belonging to another without his Confent. No
Man can p'roperly fteal ghat belongs to himfelf;
z,

1216) S
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nor is guilty of Theft by taking away that
which .is another Man’s, if he have probable
Reafons to think it his own ; or took it with
the Owner’'s Confent, whether exprefs, or ta=
cite, prefumed from his own good Reputation,
and the Owner’s Relation and Friendfhip to
bim. A Perfon cannot be charged with 'Theft,
for taking Meat from another, to fupply his cra-
ving Neceffity, when he had no other Way to
fupply it : For that Neceffity has no Law.
Which is agreeable to the Law of God (a ).
In fuch a Cafe no Man can be accufed of Theft
for as much Mecat as he can carry on his Back
(4 ) 5 which is termed the Law of Burdinfeck, or
Tbur-pana Jeca, from PANQ in the Gafiign Lan-
guage fignifying a Thief, or to fteal, and {ecCa,
a Sack. But it fuch his Neceflity be owing to
his Unthriftinefs, it is far from being any Ex-
cufe. Qur Law makes not a Borrower or Hi=
rer of a Thing guilty of Theft, by applying it
to another, or farther Ufe, than that to which
it was lent (¢ ) ; if he had no finifter Defign
fo to mifapply it at the Time of the hijring or
borrowing. But if a Man borrow a Thing for
a certain Ufe, with a Defign to apply it at the
Time to fome otherdfe, as when one borrow=
ing Things upon fome plaufible Pretence, de-
figns to break, and run his Country with them ;
he is guilty of Theft. Becaufe in fuch a Cafe,
the Lender is as much wrong’d by Deceit, as

" | it

a) Prov, Vi, 30. ( . Majeft, Li o 16y (¢

lfﬁfi. )Libr.da'. zap;. ) (;2 éei Majeft, Lib, % Cap, 16, (¢)
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if the Goods had been ftolen from him: And
the firft Intention of the Borrower was not to
have the fimple Ufe of them, but only, under
Colour thereof, to have the better Opportu=
nity of packing away with them. 3t one of
more Partners, who have Right to Things in
common, deceitfully abftraét or take away for
his own Ufe the Whole, or more than his own
Share ; he is guilty of Theft, notwithftanding
his partial Interelt therein (). A Servant who,
having the naked Charge or Cuftody of his
Mafter’s Money or Plate, as Purfe-mafter or
Butler, runs away with fuch Money or Plate,
and mifemploys or embezzles it to his own Ufe,
without the Owner’s Confent, is guilty of
Theft. Yea, fome Servants are reckoned, a
punifhed as Thieves, for ftealing themfelves,
and their Service from their Mafters: As Coal=
hewers, Coal-bearers, and Salt-makers receive
ing Forewages and Fees, who leave their Ma-
fter, without a Teltimonial from him, or an
Atrteftation of a fufficient Excufe of their com-
ing away, from the Magiftrate of the Place,
and go to ferve another Coal or Salt-malter for
Hire (¢ ). Albeit Theft is not properly com-
mitted of a Thing which hath no Owner (f):
Yet the taking Goods whereof the Owner is
unknown, is truly Theft (¢g); and the King
hath Intereft to claim the Goods, and indi& the
K3 | Of-

(d) Legs. ff.de fure. Logs. 1, s1.ff prafocio, (¢) A& 1t. Pail,
xs.f]am. VI (f) Lo ult o expils hereds (g} Lo 43. 8 4 £
de furt. ‘
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Oftender. - If One who finds a Waif or Stray,
doth not proclaim it, in order to difcover the
Owner, he may be charged with Theft. In
fome Cafes the Law doth fcign-a Property,
where; in StriGnefs, there is none, Thus he
who fteals ‘Goods belonging to a Parifh, may
be indi€ted for ftealing Goods of the Parifhio-
ners. One who takes off a Shrowd; Rings ot
other Goods from a dead Corps, is underftood
to fieal from the Executors or -other O'wners
thercof when put on the Corps. - - -
_ ~2, Itis not commonly reckoned Theft, un-
lefs the' Goods be taken away, and removed
out of their Place (4): Becaufe otherwife,
the Pofleflion remains fhll with the true Popri-
ctgr: But the removing them-out of the Place,
where the Owner putthem, is Theft, tho they
be not taken‘out of bis Houfe, or carried quite
away (/ ).- And:fome are guilty of ftatutory
Theft, withont carrying any thing away : As
the Slayers or Houghers of Horfes or Oxen or
other Cattle in ‘labouring Time; Cutters or
Deftroyers of Plongh, or Plough Gear in tile"
ling Time'; Stickers or Fellers of Horfes or
Oxen in Time of leading ' Corns or Fuel ; wil-
ful Cutters and Deftroyers - of green Trees and
growing Corns ; and Breakers of Mills (& ).
" 3. A Thief difcovered or taken in the very
- A& before he brought the flollen ‘Goeds to

(h) L. 3. § 18, ff. de acquir, vel amitt. poffefl. (i) L. 7.
§ 2. fl. de fares (k) A& 104 Parl 7, junét, A& 82, Pask 11,
Jam. VI L . S

rd
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the Puace he defigned to carry them to that
Day (1), is called Infang Thief, or a Thiet taken
in the Fang, i e, in the A&, or upon the Place.
But one not (o difcovered or taken in the Fa&,
before he brought the Thing ftollen to the de¢-
figned Place, is termed outfang Thicf.

4- Theftisvarioufly punithed,fometimes with
Death, and fometimes with other Pains more
or lefs fevere, according as the Offence hath a
ﬁrcater or lefler Tendency and Influence, to di-
flurb the publick Peace and Quict; which is
determined with refpe@ to the Offender, or
the Thing ftollen, or the Place where and
when ftollen, or the Way and Manner of com-
mitting the Theft, The Punifiment is aggrae
vated or mitigated, “

[r.) With refpeét to the Oftnder, Landed
Men “conviGed of .common Theft, or Theft
frequently committed, are punifhable capitally
(). In which Cafg, thofe only are undeg-
ftood to be landed Men, who ftand infeft in
Lands, and not fuch as have only Difpofitions
and Charters or Refignations in'their Favour,
or who having ‘been once infeft, ar¢ divefted in
favour of others. A Man who hath been thrice
guilty of Theft committed at different Times:
and hath fuffered Punifhment, or been pardo-
ned for the firt two, is adjudged to die for
the third Fault; tho the Thing ftollen be in-
confiderable. Domeftick Theft, as when a

(1) L. 3.1 4. fF. defurt, (m) A& 500 Patle 3%, Jam, V1. jun&’
7 AeCapanngy. 0 T
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Servant fteals his Mafter’s Goods, may‘be pu-
nifhed with Death : Becaufe fach an Offence
is lefs guarded againft, and aggravated with the
Breach of Ttuft and Friendfhip. The Punifh-
mernt of Theft hath been fometimes mitigated,
upon the Offender’s frankly confefling his
‘Fault, begging Pardon, and coming in Will

for-it. .
- [2.] The Punithment of Theft is aggravated
or mitigated with fefpe& to the Thing ftollen.
Thus {fometimes Perfons have foffered capical,
and fometimes only an atbitrary Punifhment,
for Sheep-ficaling or Horfe-flealing, according
to Circumftances. The Spiriting away, or
Stealing of Men or Children, in order to fell
them, or for ether bafe Ends, is punifhable
with Death ( # ). Which Crime is termed Kid-
napping, or plagium, Picking and petty Theft
1is punifhable arbitrarily; One who takes a
Collar from a Dog’s Neck, ora Vervel from &
Hawk, with the Mafter’s Name or Stile ot it ;
or who fteals a Hawk out of the Neft, is li-
‘able to a Fine of 500 Merks (o). Stealers,
Peelers and Deftroyers of green Wood, ‘or hai-
ned Broom, Breakers of Yards or Orchards,
‘Dovecoats, Cunningaits, and Parks, without
Confent of the Owner, muft pay to him, by
and attour the Damage, ten Pounds for the
ficft Fault, twenty Pounds for the fecond, and
S - forty
() Exod. xxi, 16. Deut, xxiv. 7. Lv. . de leg. Fabe de
plag. L. 5 & ult. C, ad 1. Fab., de plag, C, 1, X. de furis,

(o) A& 210 Sell, 1; Paxl, Jam, VII,
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forty Pounds for the third. Infolvent Offen-
ders are to be put in the Stocks, Prifon or Irons
¢ight Days, on Bread and Water for a Menth,
and then to be fcourged. Irrefponfible Breakers
of Dovecoats, Cubningairs and Parks, are to be
hanged for the third Fault (7). Where Chil-
dren under Age break Yards or Orchards,
their Fathers or Mafters moft either deliver
them to the Judge to be fcourged, or fiay 13
Shill. 4 Penies tor cach of them (g).

{3.] The Punifhment of Theft is aggravated,
with relpe& to the Place wherey or Time
when committed. Thus t’l§.$tezli'ng 4 Thing

“deftined to divine Service,; as the Communion
Cups or Bafons, ¢¢. or any other Thing out
of a Church, or the Breaking a Mill (7 ), ora
Houle, or Shop, and ftealing Goods forth there-
of, may be punifhed with Death. And notonly
is the Breaking of a Houfe under Night caps- .
tally punithed ; but alfo 2 Thief atcempting to
do it, may be killed impune (). Stealing of
Goods i the Cafe of Shipwrack, or while a
Houfe is on Fire ; or in Time of an Uprore or
Peftilence, fhould be punifhed with Death.

[4.] Theft, becaufe of the Way and Manner
of accomplifhing it, as Stcaling by the Means
of falfe Keys, or crooked Irons, is punifhed
capitally. '

\

5. A

(p) A& 84 Pal. 6. Jam., VL srq'_) A& 69, Parl. 6.
Tam. IVe (r) A& 824 Pagl, 11, Jants VIo (/) A& 22. Pail.
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s. A Perfon who is Art and Part of Theft,
is punifhable as the principal Thief, One may
be Art and Partof this Crime, 1. By giving
Advice and Affitance in it (¢ ). 2. By receiv-
ing, harbouring, fortifying, ‘maintaining or
aflifting Thieves in their going to fteal, or re-
turning, or by Intercommuning, or tryfling
with: them for that End (#). 3. Oneis Art
and Part of Theft, by committing Thefs-bote
(x): Which is an Agreement with a Thief
to fecure him from Punifyment for {ome pri-
vate Compenfation or SatisfaQion given by the
Thicf. Itis derived from Theft ang Bote Com-
penfation, or Aménds: Hence it is termed
emenda furti. A Lord of Regality, Sheriff, Ju-
ftice or Baron felling a4 Thief ( that is, taking a
Ranfom for dilmiffing him ) er fining with bim
of Theftdom ( that is, taking 3 Share of what
he has fiollen for fetring lim at Liberty ) is
punifbable with the Lofs of Life and Office (y) s
For the Words of the Statute are only mifpla-
ced ; and Lords of Regality are not to be lefs
punifhed than other Judges who are guilty of
Theft-bote, The Owner of ftollen Goods, if
he tranfa& with the Thief, and pafs from any
Purfuit againft him ( z ), or any indifferent Pers
fon, if he take Ranfom™ from the Thief, or 2
Part of the follen Goods for letting him -

" ‘ - {cape,

. (#) Lo s3. 620 ff.de V. S. L g0, § 30 L 54. 6 pen. £ de
furt, (u) A& 21, Parl, 1, Jam, VI, (x) A& 2. Parl, 1. Ilania
:rr. (7) 1\& 137. Padl, 13 ]ax_n.ylz.; (z:)' AQ 2. Rarl, 1. amy
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fcape, is punifhable as the principal Thief (aa).
4. The Mafter or Suftainer of a Thief is -
bound, when required, by the Ownet of ftol-
len Goods; to deliver him up to Jultice, upon
pain of being guilty as Art and Part, and of
making Reftipution (%5 ), 5. One is Art and
Part of Theft, by recciving wittingly the Thing .
follen (e ) :+ That is, the immediate Recci-
ver thereof is punifhable as the Thief. For the
mediate Sellers of the Goods of Thieves who
dare not come to Markets, incur only Banifh-
ment and Efcheat of Moveables (dd ). 6.
Thofe-are Art and Part of Theft, and punith~
able with Death, and Efcheat of Moveables,
who fit under the ‘Affurance of Thieves, or
pay them black Mail ( ee ), i. e. Money, ot
any Gratuity for their Protettion ; provided
the Payment was voluntary, or long continued.
‘2. Whenthe Owner of ftollen Goods raifes
the Hue and Cry for Help againft Thieves, all
defired are obliged to concur, upon pain of
being reputed Partakers of the Theft ().
And it is lawful to the Purfuers of common
TFhieves entring into Houfes, to burn fuch
Houfes, with %ntent to take and flay the
- Thieves (gg ). ' | o

6. Vo=

(sa) L. 1. ff. de receptator. jun&. 1. v3. pr. fl. de offic.
prefid. (bb) A& 2, Parl, 1. Jam, V., (cc) Stat. Alex. II,
Cap. 21, (dd) A& 109, Parl. 11, Jam, VI, (ec) Ak 21,
Parl. 1. A& 7102, Parl, 21, Jam, VI. (ff) A& 21. Parl. =
Jam. VI. (gg) A& 8. Pardl, 3, Jam. V. A& 33. Pail. 1.
]amc VI. N ) A N . . i
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- 6, Voluntary Reftitution of follen Geods
to the Owner, or his pafling over the Wrong
done to him, doth not hindcr the Thief to be
purfued criminally ad vindiétam publicam.

2. The Refetter of a Thict or of ftollen
Goods, cannot, by our eld Law, be punithed
or thole an Aflize, till the principal Thicl be
fitft tried (45 ). But may now be tried as Art
and Part (). . -
8. A Perfon from whom Goods are ftollen,
purfuing the Thief till he be found guilty and
fentenced, will get his own Goods . again,
whetever they can be had, or the Expence of
the Suit out of the readieft of the Thiet’s
Goods ; teferving to the Sheriff or other Ma-
giftrate , who apprehended the Thief, the Char-
ges he laid out in taking and executing him
( k& ); who is preferred for fuch Charges to the
Owner of the ftollen Goods. '

TIT. II

Of Fire-raifinge

L]

IR E is raifed either malicioufly and vo-
luntarily, or negligently.

'SECT.

(kb ) Stat, David 29, Quon. attach. Cap. 83. (7 ) A&
I51. Paﬂ. 12 ]amo Vi, ( Kk) A& 26, Pa!l. Ie SEﬂ} 1. Gha Ii.
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SECT. I

Of Fire mz‘féd malicioufly and 'volzmtari,lj.

1. RAISIN G Fire maliciolifly, with In-
tent to burn that which belongs to another, as
Houfes, Corns, (a), Coal-heughs (4), Wood,
Underwood or Coppice, or any Parc thereof
(¢ ), called wilful Fire-raifing, is punithed
with Death (d). A Crime more hainous in
this Recfpcét than any other, that other Crimes
arc committed with fome Profpe& of Gain, or
Pleafure thereby, and limited to the injuring
particular Perfons.: Whereas wilful Fire-raifin
affords no Profit or Satisfa®ion to the QOffen-
der, cxcept what arifeth from fome hellifh Re-~
fcotment or Envy ; and the mercilefs Element
cmployed as the Inftrament of his Revenge a-
gainft his Enemy, doth-often 'go beyond the
Bounds of its Commiflion, by involving in the
fame Calamity Perfons againff whom he had no
evil Defign, and perhaps Friends to him. And’

~ threatning to burn a Houofe, hath been fuftain-
ed rclevant to infer an arbitrary Punifhment,

2. This Crime is incurred by kindling the
Fire, tho little or no Damage is done, by rea-
fon of its being timeoufly extinguithed ; in re-

' fpect

(a) A& 8, Pad, 3. Jam. V. AQ. 33, Parl, 1. Jam. VI,

(b) A& 146. Parl. 12, Jam, VI (¢) 1 Geos I Cape 48,
(4) 72 A Cap. 21 s 7, J ’ ) ’ ‘ £
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ipe of the Danger of Lofs, that might other-
wife have happened. It on€.malicioufly burn-
his own Houfe, with Intent to burn others, he
is accounted a wilful Fire-raifer ; altho thc,i-"'ire
go not beyond his own Houfe, and no other
Perfon fuffer thereby :  Partly, becaufe it was
not long of him that the adjacent Houles were
not confumed 3 partly, for that a Man’s Right
to the fiee Ule of his Property, doth not au-
thorize him to abufe it to the Prejudice -of o=
thers. Where a Perfon malicioufly intending
only to burn the Houfe of 4. happens thereby
-to burn the Houle of B. he may be indicted, as
having malicioufly burned the Houfe of B. For
where a felonious Defign againft one Man,
mifles its Aim; and takes Effect upon another,
it hath the like Conftruction, as if it had been
levelled againft him who foffers by it. ‘

3. Wiltal Fire-raifing is onc of the Pleas of
the Crown (¢ ), which ought to be tried be-
fore the Court of Jufticiary. Of which clan-
deftine Crime Perfons may be not only conviéted
upon Prefumptions ; but alfo the Purfuer’s Do~
mefticks may be reccived as Witnefies.

SECT. IL
Of Fire raifed negligently:
1. WHERE a Fire happens within Burgh,

thro’ Milgovernance (. e. Negligence) of 2
- Servant

(¢) Leg. Malcolmi TI. Cape 1je Quoms atach, Cap. 76+
‘s;atl Alexe 1L caeu 140
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Servant, and not of fer Purpofey the Servant
is to be punithed in his Goods, at the Sight of
the Magiftrates, who are to give the fame to.
the Perfon who Hhath fufiained the Lofs, and
the Offender is alfo to be banifhed the Freedom
tor three Years, If he hath no Goods, heis to
be fcourged and banifhed for three Years (£ ).

2. If a Man’s Houlfe be recklefly (4. e, ne-
gligently ) burnt by himfelf, or his Wife; or
Children, he, or they, tho’ no Neighbour fuf-
fer Prejudice thereby, ought tobe banithed the
Town for three Years (g ). But if Children
under that Age at which they are punifhable by
Law, do burn their Father’s Houfe, the Fathet
is not an{werable for them.

3. A Perfon,to whom a Houfe is let, or hir-"
ed for Rent, burning it negligently, muft repair
the Skaith,"and be banifhed three Years (4 ).
A Stranger happening fo to burn a Houfe, is to
be arrefted till he fatisfie the Damage : And if
‘unable to do it, muft ly in Prifon, at the King’s
will ().

4. A Mafier is chargeable with Fire raifed by
his Servant, thro’ Negligence in the proper Bu-
finels committed to him, as by a2 Groom’s care-
Jefs keeping of Fire or Candle in the Stable,
or a Kitchin-maid in the Kitchin ; or a Lawn-
drefs in the Wathing-houfe ; becaufe he fhould
have chofen more careful Servants;, But a Ma-
fter is not anfwerable for Fire occafioned by a

Ser-

ibid,
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Servant aQing carele(ly beyord the Limits of his
Officc, as when a Lacquey coming into the
Kitchin, afrer the Fire had been carefully or~
dered by the Cook, heedlefly fcatters it, wheres
by his Mafter’s Houfe, and that of a Neigh=
bour is burnt ; ynlefs the Perfon who did the In-
jury, was known to be a carclels profligate Fel-
Iow, and guilty of fuch Rafhnefs betore he was
taken into the Service. Inn-keepers and Hoft-
lers are not accountable for Fire occafioned by
Paflengers or Travellers lodging or haunting
with them. ! '

s. Governors of Burghs are to enquire, how
Firc thro’ Negligence happened therein, and
to punith Offenders ; and failing in this Part of
their Duty, ar¢ to be unlawed in ten Pounds to
the King. ‘Thofc, by whofe Negle& Fire is
raifed in husband Towns, are to be punithed
by the Lords, é. e. the Barons, in the fame
Manner as fuch Offenders within Burgh are
punifhed by the Magiftrates (). -

6. One may pull down the Houfc of his
Neighbour that is on Fire, to preferve his own ;

" if there was an apparent Neceffity for it, or a
reafonable Ground of Fear, that his own Houfe
would otherwife be defiroyed (/). Yea, even
the next Houfe to that on Fire may be thrown
down, to ftop the Fice’s fpreading farther, and
devouring more Houfes;  if that next Houle

" was certainly to have been copfumed.
7. Where

(k) A& 750 Parle 40 Jame 20 (1) Lo ag § 10 £ od 1. Aquily
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. 7. Where -a Burning hath happened, thofe

who claim Reparation of Lofs tliereby from
the Inhabitant of the Houfe, the Fire arofe in,
fhould prove that it was occafioned thro’ his

Default. Becaufe his being the ficft Sufferer by

it, {ufliciently takes off the Force of that Max-

im, that Fire in a Houfe often happens thro’

the Fault of fome one therein: And rcgular-

ly, aktori vel affirmanti incumbit probatio (m).

TIT. 1L
Of Falfhood:

FAI{hood in general ( whereby the greateft
Crimes are often indire@ly committed ) is
a palming and impofing vpon the World fome
Counterfeit inftead of a Reality: Or a deceitful
Suppreffion, or Imitation of the Ttuth, to the
Prejudice of another. I fhall firft explain the
different Kinds of Falfhood, and then fet forth
the Trial of it. S o

SECT. L
Of the feveral Kinds of Fulfbood.

THO’ Truth is but one, and confifts in 2
Point, Falthood puts on various Shapes, and
may be committed, 1. By Words. 2. By
Vol. 1L L Writing.

(m) L 4 C, deEdendo, 1, 2. 1 210 £, de Probd
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Writing. And, 3. By Fa@s that have no Re-
lation to writing.

1. Falfhood "is committed by Words, in the
Cafe of Perjury ().

2. Falfhood by Writing, properly termed
Forgery, isthe deceitful making, or altering of
a Writ, to the Prejudice of another Man’s
Right: Or the ufing falfe Writs, by onc who
knows them to be falfe. Which Crime is pu-
nithed with Death. Whofoever maketh and
ufctha falfe Writ, or is acceffory to the making
thereof, is liable to the Pains of Falthood:
And the Counterfeiter, Falfificr, or Acceflory
cannot, by declaring in Judgment, that he
pafieth from the Writ quarrelled, and will not
ufe the fame, free himfelf from the Punifh-
ment (4). ’ o

3. ‘A&s of Falthood, that have no Relation
to Writing, are, 1. The counterfeiting Perfons.
2, Ufurping Offices without a legal Title, 3.
The afluming fal(e and figtitious Qualities. 4.
Counterfeiting  Things.

[ 1.] Perfons are counterfeited by a Mid-

- wifd’s laying and changing a Child, or putting
one in place of another, which is punithed by
Death (¢ ) ¢ Seeing thereby a righteous Heir is
furreptitioufly wormed out of his Eftate, and

- an, Impoftor fcrewed into it, by an egregious
Breach of Truft, Falfhood in the Perfon is
alfo committed by one’s afluming the Name of

' ‘another,
Plﬂg a3 J‘w

(a)Vid. fupra Book 11, Chap. 4. (6) A& 22.
\"I (9) LoeXe Co ad 1. Corye de Falf,
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another, with Intent to deceive (d); as HFacob
did perfonate his Brother Efax (¢). A Man was
adjudged to be hanged, for making his Confe-
derate reprefent a third Perfon, and caule a
Notary fign a Bond for him, as if he had been
that third Perfon. "

[ 2.] Another Kind of fuch Falthood, is the
ufurping Offices without a legal Title. Men
were doomed to die for excrcifing the Office of
ordinary Notarics, without being admitted to
the faid Office, or baving a prothocal Book
marked by the Clerk Regifter or his Deputy. -

[ 3.] The Truth is falfified, by afluming
and pretending to falfe and fiGtitious Qualities.
Thus, if any do unlawfully bear Arms, the
Thing whereon thc Arms is found is efcheat to
the King ; and the Ufer is liable to pay 100 L:
to the Lord Lyon and his Brethren, or to
be imprifoned during the Lyon’s Pleafure ( f)d
Sturdy Beggars who counterfeit Lamenefs, to
ptocure Charity ; orthofe who feign themlclves
to be dumb, to draw Money from People; or
Soldiers who, upon a feigned Pretext of Sick-
nefs, have got themiclves lifted, and lurk as
Invalids in a Hofpital, incur an arbitrary Pu-
nifhment.

[4.] Things are falfified, 1. By counterfeit

“ing the Scals, or Coin (g). 2. By adulterat-
2 ing,

(4) L. 130 pr. ff, ad 1. Corn. deFalf. (e) Gen. xxvii. 194
(f) A& 125, Parl, 12. Jam. VL. A& 21. Parl, 2. Sefl. 3. Che
I1. .(g.) Concerning which vide fupsa, Book 1k Chape 1, Tits
." 9 O N. 8 & 9o )
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ing, or fophiiticating and mixing Wines in Ta-
verns, or putting Water therein by the Keepers
of Taveros ; which is punifhable by efcheating
all the Wines in fuch a Tavern, and Lofs of
their Freedom (/4). 3. The Ulers of falfe
Weights and Meafures are guilty of fuch FaH-
hood (7) ; and elcheat their whole Goods and
Gear to the King (). The ufing of larger
Weight or Meafure than Law determines, i$ |
punithable, tho’ the Seller only would thercby
feem injured : - Becaufe, he may receive as
well as give out by it; and no Man is prefum-
ed to keep any Weight or Meafure to his own

- Difadvantage. But Merchants were not found
culpable, for brying and receiving raw Cloth,
conform to a Meafure four Inches longer than
the ordinary Ell. In refpe& fuch Cloth when
it is wer, (and till then it can be of no Ufe )
draws fo much in, that 25 Ells of dry raw
Cloth. will not aftord 20 Ells of it wet. The
Havers of falfe Weights or Mealures are pre-
fumed to have ufed them, or to have had them
only for Ufe ; unlefs the Prelumption be taken
off, by proving , that they were prefently bought
or borrowed, or laid afide when found upon
Trial to be infuflicient.

SECT.

(%) AG 1. Patl. 5. Q. M. A& 126. Parl. 7, Yam; VI
(i) A& 47. Patls 40 Jams 1V, (k) AG 2+ Pail. 19, Jam, Vi
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SECT. IL
Concerning the Trial of Falfkood.

i. FALSHOOD by Words orFa&s that
have no relation to Writing, fall under the Cog~
nizance of the Lords of Jufticiary.

2. The Lords of Seflion only ufe to try in
thefirft Inftance the Falfhood of Writs, touching
the. civil Rights and Interefts of Parties; or
where the Falfhood is to be expifcated in the
indire& Manner, by Prefumptions arifiag from
the comparing Letters, or from the Circum-
ftances of the Subfcriber of the Writ, or Wit~
neffes to it : And when a Forger of Writs im=
proven and found to be falfe, is remitted to the
Court of Jufticiary, an Indi&ment founded on
the falfe Writ, and the Lords Decreet of Im-
probation is drawn up againft him, which is
found relevant, and referred to the Affize, who
{uftain the Decreet as probatio probata, and by
their Verdi& find the Pannel guilty in refpect
thereof. - T |

3. The Lords of Jufticiary ufe to try and pu-
nifh the Falthood of Writs in the firlt Inftance,
where no Perfon hath fuch a civil Intereft
therein, as to bring the Matter before the Court
of Seffion ; or where they don’t incline to do it,
and the Writ is to be declared falfe in the ‘eafy
dire@ Manner, by the Teltimonies of the Wri=
ter and infirumentary Witnefles, Socsi criminis

3 arg
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are received Witnefles in Falfhood, which can-
not be otherwife proved. Forgery of one’s Sub-
fcription to a Writ, may be tried at the Suit of
the King’s Advocate, in order to Punifhment,
albejt the Perfon, whofe Subfcription is forged,
fhould not only refufc to concur, but alfo own
the Writ to have been truly fubfcribed by him;
whofe pafling from the Forgery, and his Inte-
reft wronged thereby, cannot exculpate the
Forger, where the inftrumentary Witnefles de-
ny the Verity of their Subfcriptions. When Sen-
tence is given againft a Forger, the Lords or-
- dain the falfe Writto be cancelled before them.

TIT. IV
Of fraudulent Bankrupcy.

Aw doth punifh fraudulent Bankrupts by

Banifhment, or otherwife, ( Death ex~

cepsed ) as the Lords of Seffion fhall fee Caufe
(a).

TIT. V.

The fpoiling or deftroying Planting and Policy ; and
violating the Privileges of Foreftss

1. THofc who cut, break, pull up, br peel
the Bark of any T'ree within ten Years
Growth, are liable to the Pain of ten Pounds,

and
{s) AQ 5.Se 6. Parl K. W,
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and for each Tree of elder Growth, to twenty
Pounds. The Haver and Ufer of the Timber,
incurs the like Pain, unlefs he produce the Per-
fon he got it from. Infolvent Offenders muft
- work to the Heritor for the Fine, at Halfa
Merk per diem. No Perfon muft break down,
or fill Dyke, Hedge, or Ditch, or Leap, or fuffer
Horfe, Nolt, or Sheep to go over them, under
the faid Pain of ten Pounds zoties quoties, Half to
the Heritor, and Half to the mending of Ways
and Bridges: Which Penalties are to be purfu-
ed before, and applied at the Sight of the Ju-
ftices of Peace, or other Judge Ordinary (a ).
Tenants thould preferve the Planting on their
Poffeffions, from Injury by any in their Houfes,
under the Pain of ten Pounds for each Tree
within ten Years old, and twenty Pounds for
each Tree of a greater Age, to be exadted only
by their Mafters (#). Heritors and other Pof~=
feffors of Lands, are ordained to caufe herd their
Nolt, Sheep, Swine and Goats, in both Winter
and Summer, and to houfe and inclofe them in
the Night, {o as they may not eat or deftroy
their Neighbours Ground, Woods, Hedges or
Planting, under the pain of Half a Merk zosies
quities for each Beaft found on a_ Neighbour’s
Ground, befide the Damage: For which thg
Beaft may be detained (c).
2. A Foreft, (from the Latiz $02efta, q. d,
Ferefta, ferarum Ratie) is a certain Territory of

4 wocdy

(«) A& 39, Seff, 1. Parl, Jam. VIL () A& 16, Sct'l; 7. Parl.
X W, (¢) A& 11, Sefl, 2, Pasl Jam. Vil
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woody Ground and Pafture, privileged for the
peaceable abiding of wild Bealts, for the Own-
er’s Delight and Pleafure in Hunting, The
Keeper of fuch a Foreft is termed' the Forefter.
There are in Scotland, the King’s Forelts,
which are large Traés of open Ground, that
cinnot be inclofed; and private inclofed Fo-
refts belonging to Subjects, who have obtain-
ed a Foreftry or Privilege of a Foreft by a
Grant from the King (d4), Secing the Pub-
lick hath an Intereft in the Prefervation of Fo-
refts, from whence Timber for building of
Houfes, Ships, and other Ufes, is taken ; great
Privileges arc indvlged, not only to. the King’s
Forells, but alfo to thofe pertaining to Sub<
{:g&s. Where Perions put Cattle in the King’s
orefts, they are to be imprifoned, and the
Cattle become efcheat, and confifcated, two
Thirds to his Majefty, and one Third to the
Forefter (e). Yea, the Keeper or Forefter
may intromit therewith at his own hand, with-
out Procefs of Law, the one Half to the King?s
Ufe, and the other to himfelf (£). Who cut
any Timber within the King’s Woods or Partks,
or flay Deer or wild Fowl therein, with Gun,
Bow, Dog or Hawk, or other Eungine, or
fhoot with any Gun therein, or in the Night
within 2 Mile thereof, or flay any Deer ftray-
ing in Time of Storm, their. Moveables thall
be efcheat, and their Perfons punifhed at the
: King’s

(4) A& 12. Parl, 4 Jam. V. (e ) Ibide (f) A& 210
Pail, 14 Jam. VL .
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King’s Will (g). Which royal Forefts were
anciently under the Infpedtion of the Comp-
troller (). Any Baron or other landed Mad
may efcheat all Gudes, i. e. Cattle, found in their
bained Woods or Forefts, to their own Ufe (i),
Keepers of Forefts having Right thereto by
Infeftments, are impowered to put the Laws of
«the Foreft to.Execution againft Tranigreflors,
whom they call before them, and try by an In-
queft. They may fine Slayers and Shooters
of Deer, Roe and wild Fowl, if landed Men,
in five hundred Merks, if unlanded refponfible
Men, in one hundred Merks, and may commit
unlanded Men who are not refponfible, to
Prifon, and punifh their Perfons ( & ).

TIT VL
Of Stellionate.

1. O Tellionate is a general Word fignifying
) any Crime committed by Fraud wan-
ting a more particular Name (2 ). Itis fo
called -becaufe of the Variety of its Nature,
from Stellio a fubtil Kind of Lizzard having

its Back fpotted, as it were with Stars,
2. He is guilty of Stellionate who affigns,
fells or mortgages the fame Thing, which he
had

(2) A& 230. Parle 14. Jam, VI. (h) A& 128, Parl, 12,
Jam, VL. (i) A& 12 Parle 40 Jam, V. (k) A& 18, Paile
&2 ]amu VI. . '

{4) Ln 3, § 1o & Stellion, ‘
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had already afligned, fold or mortgaged to a-
nother, and conceals the former Engagement
(%); or gives -in Payment of his Dcbt, that
which doth belong to another (¢ ), or who re-
ceives Payment of a Debt formerly paid (d),
or who pawns one Thing of lefs Value inftead
of another, as Copper in lieu of Gold (¢);
or who pawns another Man’s Thing for his
own Debt, without acquainting the Creditor,
thas it was not his own (f); or who takes
Money from a Carrier fent by one to pay a
Debt owing by him to another, as if the Re-
ceiver of the Money. had been the Perfon it
was fent to.
3. The Punithment of this Crime is arbitra-
ry (g). Particularly he who grants double
. ‘Alienations of Lands or Annualrents, or
double Affedations, or Affignations, or a Su-
rior who wittingly receives double Refigna-
tions, is declared infamous, and punifhable in
his Petfon and Goods, at the King’s Will (5).

TIT. VIL
Of Robbery.

Obbery is, the taking away another
Man’s Goods or Money for Lucre’s fake,
, by

(¢)d. L 3. § 1. A& 140, Parl, 12. Jam, VL. (¢) d. L 3.
§ 1. (4) L. 29. § 5o . Mandar. (e) L. 36.pr ff. de pign.
A& (f)d L6 § 1. (g) Li 3. § 2. ft. Stellions 1, ge
C. de ciim, $tellion. (#) A& 105, Pail, 7. Jam. V.
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by Force and Violence. The Word is faid to
have taken its Rife hence, that anciently Rob-
bersonly took away the Robes or Clothes from
Travellers, all they had then to lofe when
Money was a {carce Commodity; or becaunfe
their Money or Goods is taken out of fome
Part of the Robes about their Perfons. Thofe
guilty of this Crime, whom we call Robbers,
went formerly in England, under the Name of
Robers Men or Roberds Men, from Robiy Hood
who lived by Spoil and Robbery, upon the
Borders of Sctland and England undeny; ing
Richard 1. of England. Robbery is commniitte
either on the Land, or on the Seas: Whereof
the former goes by the Name of Robbery, and -
the latter is called Piracy. |

SECT. L.
Of Robbery committed on Land.

1. THERE muft bea Taking away to
make one guilty of this violent Theft. But
there is a twofold Taking which is confi-
dered as Robbery, wiz, a Taking in Deed,
and a Taking in Law. A Taking in Deed
is, when one by Force takes from another
what Money or Goods he finds about: him, or
takes in his Prefence what belongs to him, as
his Horfe or Cloke-bag, while he is ftanding
by, not daring to refilt him. A Taking in
Law is, when.a Man out of Fear fecking to

o efcape,



forbes institue insides.QXD 30/10/2012 12:10 Page 692@

692

172 Part L. Inftitates of the Book IV,

elcape, cafts his Purfe into a Bufh, and the
Thict takes it up; or when he delivers his Parfe
to a Robber demanding it,

2. A forcible taking away of Things from
another, doth not make the Offender guilty of
Robbery, unlefs he did fo for the fuke of Lucre,
or Gain (a). Therefore Perfons who, out of
Refemtment againft a Gentleman for being in.
firumental, as they thought, in procuring the
Mait-tax, violently invaded or broke into his
Houle, or carried away, or broke and deftroyed
any ‘9f the Goods or Furniture thereof; ot
werctZArt and Part of any of thele Facts, wete
found liable only to an arbitrary Punifhment.
3. One is guilty of Robbery, for fuch taking
of Money, or Goods of never fo fmall Value
(%) the Audacioufnefs of the Fact in open
Defiance of Law, and not the Value of the
Thing being confidered. It is accounted
Robbery, to take away forcibly from a_Thief,
Things he had flollen from another : Becaufe
in Rapine, the Damage fuftained is not fo mach
confidered, as the Difturbance of the publick
Quict.  But one’s violent taking away from a
Robber de recenti, that which had been rabbed
from himfelf, is juftifiable,

. A Perlon is conficered as Art and Part of
Robbery, the fame Ways as onc is held to be
Artand Part of Theft (¢),

§. Rob-

€+) Pr. & § ‘2. Inft. de vi bon. rapr, €6) Pro Inft de vi
botioy, 1apt. ( ¢) Vids fupsa Tty Jo No 50 .
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5. Robbery is onc of the four Pleas of the
Crown (4), and is punifhable with Death (e),
tho’ the Thing taken away be inconfiderable,
and the Offender was never before charged
with Guilt of that Kind., But robbing or feiz-
ing the Mail or Pacquet of Letters, going or
coming by the common Poft, is, by a particu-
lar Statute, declared to be Robbery, and pyni-
fhable with Dcath ( f )¢ Which Law is only de=
claratory of what obtained before by Pra&ice.

6. One maklawfully kill Robbers breaking
Houfes in the Night, or mafterful Depredators
(£ ). When the Owner of Goods robbed rajfcs
the Hue and Cry for Help againft Robbers, all
defired, are obliged to concur, upon pai?x of
being held Partakers of the Robbery (4). She-
riffs, Juftices of Peace and Conftables are bound
upon Intimation to them, by the Owner o%
Goods robbed or fiollen, or fome in his Name
to raile and go along with all fencible Men, ja
Purfuit of Goods and Robbers, under the Saiti
of being liable for the Value of fuch Goods (2)
In cafe the Perfons whofe Goods are fo ta'ker;
away, or thofe obliged to rife with them, in
Manner aforefaid, happen to hurt, mutilate o
flay any of the Away-takers, or their Aflociates
in the Parfuit of them, they cannat be callec{
in queftion for the fame, but afe indemnified,

as

(d) Leg. Malcolmi II, Cap. 17. () Stat. Rob,
440 § 4o (f) A& 3. Sefl. 2, Parl, W, agxd)M\ y
T, SeflL 1. Chu 1. (h) AG 21, Patl, g,
Parl- Ie SCﬂ; 2, Ch. JI, ' i

IIIO Cap.'
(2) A& 22. Pajl,
Ja‘p' VI' (’) A& 69



forbes institue insides.QXD 30/10/2012 12:11 Page 694@

694

174 Part I Infbirutes of the Book IV.

as if they had the Sovercign’s fpecial Remiffion.
And any who brings a Robber or Thief, after
he is outlawed and denounced Fuagitive, to the
Sheriff, Mai%iﬁratcs or Juftices of Peace, is,
upon their Receipt of the Oftender, entitled-to
a Reward of 200 Pounds from the Govern-
ment (k). X
7. Indi@ments of Robbery are {uftained, at
the King’s Advocate’s Inftance, albeit the pri-
vate Parties injured be filent, and donot com-
plain. .Where a private Perfon purfues for Rob-
bery, the Perfon injured, and the Goods robbed
require to be libclled, to fhew the Intereft of
the Profecutor, and the Quantity of Lofs he
fuftained, Butin a Profecution at the Suit of
the King, whofe Intereft it is to keep all his
Subjets from Injuries, it fufficeth to libel the
Crime, and fet forth a proper corpus delicti,
without naming the Perfon robbed, or what
- Goods were violently taken away. And an
Indi@ment at the King’s Advocate’s Suit, for
robbing a Perfon named, or fome other Perfon,
was fuftained, notwithftanding that general
Alternative, relevant to infer the Pains of Death
and Confifcation .of Moveables: Seeing the
Nature of 2 Crime determines the Nature of the
Evidence, Proof that might be excepted againft
in other Crimes, is received in a Trial of Rob-
bery : | As a Petfon robbed and his Servant,
not be%g Purfuers, or indemnified Fellow-
- ctiminals,

(U A& _6_! Plﬁl, _x. Scﬁ; 2 Cho n’ .y



forbes institue insides.QXD 30/10/2012 12:11 Page 695@

695

Chap. 10, Law of Scotland. T'it. 7.9 2. 175

criminals, were received as Witnefles for pro-
'ving this Crimc : Becaule it is often privately
committed, or by Rogues masked, or whofe.
Faces are disfigured One robbed of Money
or Goods, is entitled, upon the Robbers being.
found guilty and condemned, to claim Refti=
tution of fuch Money and Goods, in the fame
Manner, as if they had been only ftollen from
him (/).

SECT. IL
Of Pirags

1. PIRACY is a Robbery committed at
Sea, which is a Crime that deftroys all national
Commerce. The Offender is termed a Pirate, in
Greek lsporyg, from @epouw to attempt, or
Wepaw Or mepw to pals over, becaufe Pirates
rove on the Sca, or perhaps from wmvp Fire, be-
caule they ufe to burn the Ships, Houfes, ¢, of
the Iflands* where they make their Defcents.
Thofe common Sea Rovers, without any fixed
Place of Refidence, acknowledge no Sovereign,
no Law,and are Enemies toMankind. For which
Reafon, no Faith is kept to them, and they are
denied Succour by the Law of Nations.

2. It is Piracy to rob Goods out of a Shi
riding at Anchor at Sea, tho’ no Perfon wasin
the Ship at the Time ; or only to take fomgf

' | 0

(!) vid, fupra Tis; 1. N, 8,
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of a Ship’s Crew in order to fcll them for Slaves.,
If any ot the King’s Subjects commit Robbery
againit any of his Subjcéts at Sea, under Colour
of a Commiffion from any forcign Prince ; they
are to be adjudged Pirates (2): For no Com-
mifion from a forcign Power, doth loofe a
Perfon’s Allegiance or Duty to his native Sove-
reign. Albeit the a&ing by fuch a Commiffion,
would excufe the Actors from the Charge of
Piracy at the Inftance of all other Princes and
States. If any Commander or Mafter of a Ship,
Seaman or Mariner, where the Admiral hath
Jurifdi&ion, berray his Truft, turn Pirate, and
run away with the Ship, or any Barge, Boat,
Ordnance, Ammunition, Goods, or Merchan-
dize, or voluntarily yield them up to any Pi-
rate, or bring feducing Meflages from him;
or attempt gq corrupt any Commander, Mafter,
Officer ogMariner to yield up, or run away
with the Ship or Goods, or turn Pirate, or go
over to Pirates ; or if any Perfon lay violent
Hands upon his Commander, to hinder him
from defending his Ship, or confine his Mafter,
or endeavour to make any Revolt in the Ship;
the Offender fhall fuffer as a Pirate (4 ). He that
upon Land or Sea fets forth a Pirate, ordoth
aid, affift, maintain, procure, command, coun-
fel or advife any Perfon to commit Piracy, who
doth it accordingly ; or that receives, entertains

or conceals fuch a Perfon, knowing him to
s " have

{a) 118 12 W IIL, Caps 7.§ 8, jundty 6 Geog I Cap.
190 §734 (b) 1bid, R A I



forbes institue insides.QXD 30/10/2012 12:11 Page 697@

697

Chap. 10. Law of Scotland. Tit. 7. § 2. 177

have committed Piracy; or that receives or
takes into his Cultody, any Ship, Veflel, Goods
or Chattels piratically and telonioufly taken, is to
be tried and punifhed as a Pirate (¢). A Per-
fon who trades with any Pirate, or furnitheshim
with Ammunition or Provifion, or Stores of
. any Kind, or fits out any Veflel with Defign
1o trade or cotrefpond with, or confults, com-
bines or correfponds with a Pirate, knowing him
to be fuch, is adjudged guilty of Piracy: And
the Ships fitted out to trade with Pirates, and
the Goods on Board the fame are forfeited,
Half to the Crown, Half to the Difcoverers (4).
Thofe belonging to any Vefiel, forcibly board-
ing a Merchant Ship, and throwing over Board,
ot deftroying any Part of the Goods, are punifh-
ed as Pirates (e¢). But it is lawful to an
Petfons, in cafe of Neceffity, to take Vi&uals, .
Cables, Ropes, Anchors or Sails out of ano-

ther Ship, that may f{pare them; fo be, they
pay or give Security therefore ().

3. Piracy is in all Nations punifhed with
- Death. _ o , . '
4. In the Cale of Piracy attempted on the
Ocean, if the Pirates are overcome, and no
legal Judgment can be obtained ; the Takers
may, by the marine Law, immediately infli@
Punifhment by hanging them up at the Main-
yard; By the Law of England, where any Pi-
%{ol.II. M racy

’ (c) 11 & 12 W. 1Il, Cap, 7. § Io. jun&. 8 Geo, I Cap.
24. 6 3. (d) 8 Geo. L, Cap. 240 § 1 & 24 (¢) 1bids § 1. (f)
28 H, V11, Cap, 15¢ .
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racy is committcd upon the Sea, or in any Part
within the Junfdition of the Admiralty, a
Commifiion under the great Scal is ordered to be
diretted to the Lord Admiral and his Deputy,
and threc or four more, to be named by the
Lord Chancellor, for enquiring, trying and de-
termining the Oftence, according to the Com-
mon Law,in anyCounty of England the Sovereign
» fhall appoint, by Juries of the faid County, as
if the Offence had been done there upon the
Land (g ). Buc becaufe it was found a great
Trouble and Charge, to fend People into Eng-
land, to be tried for Piracies committed in very
remote Places, as the Iudies ; all Piracics, Fes
lonics and Robberies committed in any Place
where the Admiral hath Jarifdi&ion, may be tris
ed either at Sea, or upon Land, in any of his Ma-
jefty’s Plantations, Colonies, Dominions, Forts
or Fa&orics, by Commiffion under the great
Seal, or the Seal of Admiralty, dire&ed to the
Admiral, Vice or Rere-admirals, Judges ot the
Admiralty, or Commanders of any of the King’s -
Ships of War, and to fuch other Perfons, as
his Majefty fhall think fit (4).
" 5. Pirates in Scotland are tried either before
the Court of Jultigiary, or before the Judge of
the High Court of Admiralty there. Some of
the Crew of a piratical Ship may be indictedy
and tried before their Caprain be called upon
‘ ’ to

(g) 28 H. VIIL Cap: 15, 4 Geo. 1. Cap. 11.§ 7. 8 Géo. 1,
€ap, 24. § 1. (h) 11 & 12 We Il Cap. 7, § 7o & feqqu
aéts 6 Geo, X, Cap, 19, 9 3o
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to anlwer. Becaufe, facinus quos inquinar aquas
(). A Libel for Piracy and Murder, by at
- tacking a Ship upon a certain Coaft,ina hotftile
Manner, boarding her, killing the Men therein;
and throwing them over Board into the Sea,
carrying oft the Goods, and felling the Ship §
was {uftained relevant, without fetting forth the
Names of the Ship, or Petfons murdered; or
the Quantity and Quality of the Goods taken
away. Beeaufe, whatever the Ship, or Men,
or Goods were, it was Piracy and Murder, té -
attack a Ship hoftilely, deftroy the Men and
rob the Goods: Which being {o put our of the
Way; or deftroyed, could not be particularly
known, Perfons were convicted of Piracy; .
upon the Teftimony of one Witnefs, and con-
curring Prefumptions: And thofe conviGed of
that Crime are ordinarily adjudged to be hang-
ed on the Sands of Leith, within Flood-marky
ot within the Wafli of the Tide. The piratical
Ship and Goods are confifcated: A general
Pardon of all Felonies is not extended to Pira-
cy : Becaufe, that being a Crime, which' all
trading Nations are concerned to have excm-
plarily punifhed, it thould not efcape under the
Cloke of a general Claufe,without being {pecials
1y mentioned. \ ‘

Mz TIT;

(i) Lucan, libs ¢
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TIT. VI
Of Oppreffion and Extortion, .

Ppreffion, in a firi& and proper Senfe, is
O the putting a Perfon under a Neceflity to
give, or dofome Thing, who is obliged to give
or do Nething of what is claimed. And Ex-
tortion is properly the taking of Money by any
Officer, under Colour of his Office; either
when none at all is due, or not fo much 1s due;
or whereit is not yet due. But Oppreflion and
Extortion are moftly confounded, as equipols
lent Terms, fignifying in general, 'the doing or
" taking by Violence or Force, what is not war-
ranted by Law.

Oppreflion is done cither, 1, By Maglﬁrates
or Minifters of Juftice, or other Perfons in Of
ficc, under Colour of Law. 2. By private Per-
fons, in manifeft Contempt and Defiance of
Law and Juftice.

SECT L.

of Oppreﬂ‘ on committed under the Colour of Law o7
Authority.

1. FALSE or wrongous Arreft or Impris
fonment is a notable Inftance of Oppreflion un-
der Colour of Law or Authority: Whereof
there are feveral Kinds, wvix.

[1.] The
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[ 1.] The Arreft or Commitment of a privi-
leged Perfon, asa Peer, or Member of Parlia~
ment for civil Debt. = =~ a

[ 2.] The imprifoning one by a Perfon hav-
ing neither Authority nor Power {o to do.

% 3. ] The putting any Perfon in Cuftedy in
order to Trial, for any Crime op Offence, with-
out a Warrant in Writ, exprefling the particu-
lar Caufe : Except Coal-hewers, Salters, Va-
gabonds, mafterful Beggars, Perfons difobedi-
ent to Church Cenfures, or found a&ing in Tu-
mults; -or for Riots, Blood and Battery, or for
Drunkennefs, Sabbath-breaking, Swearing, Un~
cleannefs, Pickeries and Thieving, or for In-
dignities done to inferior Magiftrates, Judges
or Juftices of Peace ; or for Thefts, Robberies
and Depredations in the Borders and High-
lands, or upon Sufpicion of Acceflion to immi-
nen(t or) attual Invafion, Rebellion or Infurre&i-
on (a). .

{ 4.] The figning of Warrants of Commit-
ment for Crimes except as aforefaid, proceeding
on Informations not fubfcribed, or not expref~
fing the Caufe ; or the executing fuch War-
rants, or the detaining the Perfon fo ordered to
be imprifoned, or the refufing a Double of the
Warrant to the Prifoner; or the keeping any
Perfon clofe Prifoner longer than Eight Days

(@D
M 3 [5.7A

{4) A& 6,5cfl. 8 & 9, Parly Ko W, £5 ) Thid,
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£5.1 A Judge competent who refufeth to
order the Liberation of a Prifoner for a Crime
not capital, upon Offer of fufficient Bail accor-
ding to his Quality (¢); or who, upon Appli-
cation of a “Prifoner for any Crime, doth not
within Twenty four Hours iffue his Precept for
intimating to the Purfuer to fix a Diet for the
Trial withip Sixty Days, or upon his omitting
the fameé, doth not fet the Prifoner at Liberty;
or Who, in cafe of Procefs timeoufly raifed, and
not iofifted in and concluded within the Time
limited by Law, doth not, upon the Prifoner’s
Application, within Twenty four Hours, give
out Precepts to fet him at Liberty 5 or the Ma-
giftrates or Keeper of the Prifon, who do not
di{mifs him after fuch a Charge, upon his pay—
ing the Dues; or who put or detain one fo li-
berated in Prifen, for the fame Crime, after In-
timation of the Warrant of his Liberation, ex-
cept upon new criminal Letters raifed-before
the Courr of Jufticiary duly executed againft
him ; or the Tranfportess of any Perfon forth
of Scotland, except upon Confent given before
a Judge. or by legal Sentence; are guilty of
-myrongous Imprifonment (d).
.1 6. ] The Pain of wrongous Imprifonment is
6000 Pcunds for a Nebleman, 4000 Pounds for
a landed Gentleman, 2000 Pounds for another
Gentleman or Burgefs, and 400 Pounds for a-
1y other Perfon. * The wrongous Detainer of a

() Videinfra Pait1l, BockIl, Chap, 2, Tit. 2. Se&, 1. Nv 3.
(d)lbid.' . o PR coy T e S
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Prifoner, after elapfing of the Day appointed
for his Liberation, is liable to pay each Day
for a Nobleman, 100 Pounds, for a landéd
Gentleman 100 Merks, for any other Gentle-
man or Burgefs 50 Merks, and for any other
Perfon 10 Merks, befides Lofs of Office, and
Incapacity of publick Truft. Which Penaltits
the Party grieved may purfue for before the
Coutt of Seffion fummarily for his own Behoof,
and cannot be modified by any Authority (e ).

[ 7. } Wrongous Imprifonment is probable by
Witnefles. But A&ion for it prefcribes, if not
purfued within three Years after the laft Day
of the wrongous Imprifenment ; and tho’ raif-
ed within that Time, prefcribes, if not infifted
in yearly thereafter (f).

2. There are yet other Oppreflors under Ca-
- lour of Law and Authority, as, I

[ 1. ] Officers of the Law taking Fees where
nothin§ isdue, or greater Fees than are due to

them ( g)- v .

[ 2.] Ferry-mens taking more than juft
Freight from the King’s Lieges (4).

[ 3.] Tradefmen exac&ing Cuftom from thofe
of their own Craft coming to the weekly Mer-
ket, fhall buy their Life as common Oppreflors
(i); i. e they fhall be forced to take a Re-
miffion for fo doing. Itis Oppreflion for Craft{=

M 4 mep

(¢) Vide infra Part 1L Book IL. Chap. 2. Tit.2. Se@. 1. N, 3. (f)
1bid. (g) A& 46. Park 4. Jam. 1V. A& 34. Pail, 5. Jam. 11,
A& 83. Parl. 11. Jam. VL (b ) A& 75. Parl. 10. junés A& 95,

Parl, 13, Jam, 1L A& 20, Parl 50 Q2 M. () A& 42. Pagl. %
lam. l'Vo ' B
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men to make, or ufe Statutes among themfelves
prejudicial ‘to the Common-wealth : As that
none end the Work begun by another (&).

{ 4. ] It is Oppreflion to poind Oxen, Horfe,
or other Goods belonging to the Plough in La-
bouring Time, where other.-Goods may be had
to be péinded or apprifed ; which is prohibited
according to the common Law ( /), i. e. the Ci-
vilLaw ; tho’ that Law makes no Diftin&ion
whether there be other Goods poindable or not

- (m). 1t is prefumed there were other poind-
able Goods, unlefs the Meflenger’s Execution
bear, That he fearched and found none; which

can only beredargued by pofitive contrary Proof.
SECT. I

Of Oppre(fion committed by private Perfous in contempt

THE AG&s of this Sort of Oppreffion are
manifold, as Spulzie, Foreftalling, Regrating
4nd Ingrofling, Monopolies, taking black Mail,
Ufury, private Imprifonment, and others, -

L
of Spulzies

1. A Spulzie is the taking away one’s Move-
ables without Order of Law, or Confent of the
SR “Owner:.

(k) A& 43. Pail, 40 Jam. IV. (1) A& o3, Parl, 6.' ]am; IV.
{ ) L. 8 Cs qug xes pign, oblig. pofl. & auth, feq. agiiculiores.

.
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Owner. Who has not only a civil A&ion for
Refticution, or violent Profits, in which the
Goeds {pulzied ought to be libelled and fpeci-
fied ; bur alfo may purfue the Injurer criminal-
ly. for Oppreffion in order to an arbitrary Pu-
pifthment. -~ =

2. In a criminal Trial for a Spulzie, it fuffi-
ceth to libel the oppreflive Fa&, which falleth
under vindiéta publica. A Defence againft an
Indi&ment, that the Goods were meddled with
by virtue of a Decreet of Poinding, ufes to be
remitted to the civil Judge, in order to try,
whether the poinding proceeded orderly or not.
A criminal Purfuit for a Spulzie is not excluded
by the triennial Prefcription, which bars civil
Procefles for violent Profits. |

H.
of Foreftalling, Regrating and Iugroffing.

1. ProprEerL Y Foreftalling (from the Sex-
on JF0 a Way, and Stall Interception )
is, the buying or bargaining for Merchandize,
coming to be {old in a Market or Port, by the
Way, before it reaches the Place of Sale ; with
a Defign to fell it again, at a more advanced
and dear Rate. Regrating is the buying and
{elling again Vi&uals in the fame Market, or
within four Miles thereofs Engroffing is the
buying up any Commodity in the Grofs before
okt HRLaIty 1 the
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the Market, to fell again (4 ). Bar thefe Crimes
are generally confounded by our Cuftem, and
go promifcuoufly for one and the fame : Where-
of there are the following feveral Kinds.

[ 1. ] The buying up Corns or other Com=
modities to a Dearth (4 ). Which evil Defign,
being a fecret A& of the Miind bard to be pro=
ved, may be inferred from Prefumptions, aSa
Perfon’s offering to buy all the Guods of a
Kind, and dealing with the Sellers, not to let
others have any of them ; or fronms fuch an unmi=
verfal Buyer’s giving extraordinary Prices; o
his boafting, that he himfetf only had fuch Com~

modities to fell. It is lawful to buy Barley in
order to convert it into Malt, or to buy Oats
to make Meal of for Sale. But it is manifeft
Foreftalling and Regrating to buy Vicual,and
{ell it again in the fame Kind, without alter—
ing it by the Buyer’s Induftry. Any Perfon
may import ViQuals or other Merchandize
from abroad, and fell the fame in Grofs: But
the Buyer cannot fell the fame again in Great,
becaufe the more Hands the Goads pafs thro,
the Prices are the more inhanced to the Griev=
ance of the People, and every ene will make his
Profit of them. Nor is it allowed to buy up a:
whole Commodity in order to Tranfportation
abroad : Becaufe, in that Cafe our own Coun-
try would fuffer through being abfolutely de-
prived thereof. To prevent the b,uyfngk and
' - keep~

(a) s & 6 Edw, Vi Cap. 14 §1; 25 3. () A& 22, Parl 6o
Xilna Vlu » ’ .
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keeping up Vi&ual to a Dearth, the Magi-
ftrates-of royal Burghs, ufe in a Time of Scar~
city to caufe break open the Doors, where fuch
Vi&ual is kept, and fell it at reafonable Prices.
" [ 2.] Another Kind of this Crime is, the
buying of Goods coming to a Market before
they arrive at it; or the buying in a Market
before the Time of Day (c), 7. e before the
Market 1s proclaimed, with a pernicious De-
fign againft the common Good, 7. g. to hinder
Trafhick there ; albeit fuch Goeds be not fold
again by the Buyers in the Market, at higher
Prices than they firlt paid for them. But the
buying without any evil Defign Goods going
to be fold in a publick Market, is no Crime =
As when one buys them for his own private
Ufe; or when they are bought by a Merchant,
who was obliged to deliver fo many of fuch
Goods betwixt and a certain Day ; or when
the Buyer knew not, that there was a Market
at the Place the Seller was carrying them to.
[ 3.1 A third Branch of this Crime is the
advifing Sellers to heighten the Price, or dif-
fwading them to come to any particular Mir='
ket. ‘ ' "
[ 4. ) Buying Commodities induftrioufly to
fell them again in the fame Market, or in any
Market within Four Miles thereof, is another
Kind of this Crime. '
- 2. This Crime of Foreftalling, &, is pu-
nifhable by Forty Pounds of Fine for the firlt
' | - Faul,

v

(c) A& 21, Pasl, 4+ Jam, Vo
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Fault, 100 Merks for the fecond, and Efcheat
of Moveables to the King’s Ufe for the third
( 4 ): Which Confifcation of Moveables for the
third Fault is inferred, tho’ the Offender was
not conviced for the firft two. Becaufe neither
the King fhou!d fuffer Prejudice thro’ the Ne=

le& of his Officers to purfue; nor is the Of-
?ender’s Guilt purged thereby : And feeing Pu-
nifhment ought to be commenfurate to the
Tranfgreffion, it were abfurd to infli& no hea-
vier Pain on habitual Offenders, than ypon {fuch
as have been only once guilty. ‘

3. Foreftallers, Regraters, &'c. may be tried
betore the Court of Jufticiary, or in the Quar-
ter-feffions of the Juftices of Peace ( ¢), in Sub-
ordination to the Court of Jufticiary. A Libel
upon common Foreftalling and Regrating in ge-
neral is relevant (f), without fetting forth the
Names cf the Perfons from whom the Goods
were bought, or the Quantity of the Goods, or
the Time and Place when and where bought,
But the particular A&s of Foreftalling, @c:
muft be proved. And where fuch a Ctime is
inferred from the Speciality cf Time and Place,
thefe require to be libelled, as when one is in-
diGed for buying Goods in a Matket, and
prefently felling the {ame again there, or {fome=
where within Four Miles of it : Becaufe the
Crime in {uch a Cafe is drawn from the Speci-

lity. .
i 111, of

(4) A& 148, Parl. 12, Jam. VI. (¢ ) 5 & 6 Edw. VI Cap, 14,
jantts o A. Gap. 6. (f) A& 143, Rask 42, Jam, Vi -
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III.
Of Munopolies.

i. A Monopoly ( from ovog alone, and 7TwAsw
to {ell) is the ingroffing by one or more Per-
{ons combined together, the whole Sale of any
Kind of Goods, in order to raife the Price of
them, and that none may gain but they. Or
an Allowance by the King to any Perfon or
Perfons of the fole buying, felling, making,
working or ufing of any Thing or known Trade,
whereby others are fought to be reftrained
from any Freedom they had before. Which is
diffallowed and punithable (g) every where;
as contrary to the Freedom of Trade, a Check
to Labour and Induftry, and a putting it in the
Power of patticular Perfons to fet what Prices
they pleafe on a Commodity ; tho’ it be too
much connived at in Holand. ' '

2. But the King may, for the publick Good,
grant to any one the fole Ufe of any profitable
new invented Art, or firlt brought.into the Re-
alm by the Grantee, for a reafonable Time, as
for the Term of 14 Years, or under (4 ): Part-
ly, to reward the Inventor’s Merit or Pains;
and partly, to encourage others to do the like

- publick Service. But {fuch a new Invention muft
be {ubftantially new, and not barely an a.ddiv:i-l
ona

(2) Li un, C. de monopoliisy 21 Jacs I Caps 3¢ §3840 (4)
ibide § 6
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onal Improvement of an cld one. Nor ought a
new Invention to do as much Work in a Day
by an Engine, as formerly ufed to employ ma-
ny Hands, be {o encouraged. Becaufe it is in-
convenient to turn {o many labouring Men to
Idlenefs. And nc old ManufaGure in Ufe be-
fore, can be prohibited in any Grant of the fole
Ufe of a new Invention. Again, the Sovereigh
may grant Privileges to particular Perfons con-
cerning Printing (i) 5 as the fole Privilege of
printing the holy Scriptures, and A&s of Parli=
‘ament, O whereof an unreftrained Liberty
might be of dangerous Confequence.

1v.
The taking black Mail,

T ux taking black Mail, i.e. Money or other
Reward, for Prote&tion from Theft and Rob-=
bery, is a Kind of Oppreffion punifhable by
Death (&) .

v.
Of Ulury:
1. Usury, in general, is Gain or Profit by
Contra& or Bargain for the Loan or Ufe of any

Thing, more than Law allows to be taken.
| 2. Uflury

(i) 21 jaéo I, Cap 34§10, (k) A&zl, Patls 1, A& 162, l’ﬁxl.
11, Jam, VL, , :
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2. Ufury i8 cither proper and dire&, called
ufura manifefta, or improper and indire&, cal+

led ufura velata.
- [ 1.] Proper and dire& Ufury, is unlawful
Intereft agreed to be given in confideration of
the Loan of Money, or for the Forbearance of
the Demand of it. Whereof one is guilty, 1. By
taking the legal Intereft betore it is due (7 )
But the taking of Intereft before the Time,
when it is in StriG&nefs due, voluntarily paid
by the Debtor for his greater Conveniency, or
for fuch other like Confideration, without any
Manner of corrupt Praftice, or any previous A=
. greement of this Kind at the making of the firft
Contra&, does not make the Receiver guilty of
Ufury. 2. One is guilty of fuch Ufury, by ta=
king more than the legal Intereft, after it is
due; or by taking Bond to pay more than the
legal Intereft; altho’ no more be a&ually recei=
ved,and tho’ the exceffive Intereft be made pay-
able‘if required, and the Requeft be never made.
But Ufury being the taking wittingly more An=
nualrent for one Year or Term than Law doth
allow, is not incurred by taking inadvertently,
twice Payment of the ordinary Annualrent for
one Term. Nor is the Refervation in a Bond of
a greater Sum than is allowed by Law for Inte-
reft; upon the Nonpaymeut of the principal
Sum at the End of a Year, ufurious: Becaufe
it is in the Power of the Borrower to avoid
Pay-

) A& 28, Parl, 23, Jam. VK
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Payment of the Money fo referved, by paying
the Principal at the Day appointed. o
[ 2.] Improper and indire&t Ufury, is that
which is committed under the Colour of fome
lawful Bargain, as a Sale, Exchange, Wadfet, or
other Contra&. Thus Ulfury is couched under
the Pretext of buying and felling, when Vi&u-
alis fold to be delivered at a certain Day, and,
in cafe of Nonperformance, high Prices "agreed
to be paid, with Defign in the Buyer to recover
from the pretended Seller, Money given to him
with exorbitant Profit (# ). Itis Ufury to take
diredtly, or indireCtly, more than the legal In—-
tereft for the Loan, or forbearing the Payment
of Monies, Wares, Merchandize or other Com-
modities, by Way or Means of any corrupe’
Bargain, Loan, Exchange, Chevizance, Shift or
Intereft of any Thing, or by any Covin, En-
gine or deceitful Conveyance () ; or to take
a Bud or Bribe for the Loan of Money, or for
delaying the Payment of it when lent. An he-
ritable Bond granted 27 March 1720. for
20500 Pounds Ster/, payable 28 March 1721. as
the agreed Price for a Transfer of 5000 Pounds
Sterl, of Suuth Sea capital Stock, at the Rate of
410 Pounds for each roo Pound’s Stock, when
the current Price of fuch Stock was only 320
Pounds in ready Money for each 100 Pound,
was found to be ufurious: In refpet the
9o per Ceut. of Excefs or advanced Price, \yag
muc

(m) A& 247.Patl, 150 Jam VI, (5) 12°A, Sefls 24 Cap, 16
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much higher than the common Intereft, allow-
ed for the Credit or Forbearance of Payment of
320 Pounds for one Year ; and here a Loan was
grafted upon a Sale. Itis Ufury when a proper
Wadfet of Lands exceeding in Rent the Inte-
reft of the Money lent, is taken with a Provi-
fion, that the Créditor fhall be liable for the
Hazard of the Rents (0); or when any Wad-
fetter fets a back Tack to the Heritor, tor Pay-
ment of a Duty in Money or Vi&ual, above
the Intereft of the Sum for which the Wadfet
was granted () ; or when the Reverfion of a
Wadfet is affeted with aback Tack for half
Mail, or lefs, in favour of the Wadfetter, to
commence after Redemption of the Wadfet (¢).
But taking of fimple Tacks, not relating toprin-
cipal Sums, is not Ufury, however {mall the
Tack-duty be. No Contra& is ufurious by
which the Lender runs the Hazard of lofing all
his Money, both Principal and Intereft : Asin
the Cafe of Money borrowed upon Bills of Bot-
tomry, where the Lender gets nothing if the
‘Ship do not arrive fafe at the defigned Port.
Grants of liferent Annuities, exceeding the Rate
allowed for Intereft, in confideration of certain
Sums of Money advanced, are allowed, where the
Stock is funk, becaufe of the Uncertainty of the
Grantee’s Life: But a Bond for a perpetual
Annuity above the legal Intereft, redeemable
by the Debtor, upcn Payment of the principal
Vol II. N ' Sum

(o) A& 62, Parlo1. Sefl, 1.Ch, 1L (p) A& 247, Parl. 15, Jaun,
VL (g) A& 14, Pail, 6. Jam.,u. ) 1P
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Sum and bygone Annuities refting ac the Fime,
is ufurious. ' ‘
3. Formerly an ufurary Contra&, Bond or
Obligation might be reduced at the Suit of the
Party injured, with the Concurrence of the
King’s Advocate, or at his Inftance, without
the Party : And being reduced, the principal
Sum, with the ordinary Annualrent unpaid, fell
to the King or his Donatary. But the Party, if
he concurred with his Majefty’s Advocate (and
no otherwife ) was intitled to recover from the
Ulurer, the exorbitant Profits, exceeding the
ordinary Annualrents paid to him. Which Ta-
ker of Ufury did alfo forfeit his Moveables,
and was punifhable otherwife in his Perfon ( r ).
Now all Bonds, Contra&s and Aflurances what-
foever made for Payment of more than the le-
gal Intereft for the Loan, or forbearing Pay-
ment of Monies, Wares, Merchandize, or other
Thing whatfoever, are utterly void (/); whe-
- ther the Payment of the Principal, and of the
ufurious Intereflt be fecured by the fame, or by
different Obligations. Any Perfon who dire&-
ly or indire&ly takes more than the legal Inte~
reft for the Loan, Exchange, @. or forbearing
the Payment of Monies, Wares, Merchandize, or
other Thing whatfoever, forfeits the treble Va-
ine of the Monies, Wares, Merchandize and o-
ther Things {o lent, exchanged, @%. Half to
the King, and Half to the Perfon who fues for
L S ' c the

(r)d A& 247 Farl, 15, Jam. VI, () 12 A, Sl 20
Cap. 16, ) s ; : o
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the fame, in the County where the Offence was
committed (). A Contra& fairly made con-
form to Law, is not avoided by the Creditor’s
taking afterwards more than the legal Intereft,
but he only forfeits the treble Value. And by
an ufurjous Contra& the Security is only void-
ed, and not the treble Vaiue forfeited, unlefs
fomething be taken above the lcgal Rate.

4. The Taker or Receiver direély or indires
&ly of Maney or other Reward for Brokage,
foliciting, driving or prccuring the Loan, or
forbearing Payment of Money, over and above
the Rate or Value of five Shillings for the Loan
or forbearing the Payment of 100 Pounds Ster/,
for a Year, and {o rateably; or more than
12 Pence over and above the Stamp-duties for
making or renewing of the Bond or Bill for
Loan, or forbearing thereof, or for any counter
Bond or Bill concerning the fame, fhall fuffer
Imprifonment for half a Year, and forfeit twen-
ty Pounds Ster/: with Cofts of Suit, for every
fuch Offence: The one Moiety of which For-
feiture goes to the King, and the other to the
Perfon who fues for the fame, in the County
where the Offence was committed (7).

5. Ufury may be proved, 1. By Writ ( x ),
as by a Difcharge under the Creditor’s Hand,
acknowledging at his lending the Money, that
he was fatisfied and paid of the Annualrents
thereof till a Term feveral Years after ; unle{s
N 2 L he

() 12 A, Sefll 2. Cap. 16, § 1. () 1bid, §2e () AQt7. Y0,
§6, Jam. Vi ' ’ o ' ’
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he could fhew, that the Difcharge was grant-
ed for Love and Favour, without any onerous
Caufe. 2. By Oath of the Receiver of the un—
lawful Profits (y ), becaufe of the clandeftine
Nature of this Crime. But the QOath of the De-
bitor is not allowed to be taken in Evidence
of Ufary paid by him (z ); for ayoiding Per-
jury. 3. Ulury may be proved by the Witneffes
infert in the ufurious Writ (a2 ) ; or by any o-
ther habile Witnefles prefent at the Tranfa&i-
on, who affifted in calculating the Annualrents.
Any Thing given by a Borrower ro the ' Lend~
er above the legal Intereft, is not {ufficient to-
fix the Guilt of Ufury upon him ; unlefs it were
proved to have been exprefly given for inducing
him to lend the Money, or forbear Payment’;
or at leaft made appear, that a previous Trea-
ty about giving more than the legal Intereft up-
on fuch Account, had paft betwixt the Parties;
or that the Receiver is an ordinary Ufurer.

VL
Of private Imprifonment.

r. Br1va 1EImprifonment is, the confining
any Perfon in a private Houfe or Place, with-
out Colour of Law : Which is an Ufurpation of
Jurifdiction. Thofe guilty of this Crime in Scot-
land, were, before the r7o1, liable toan arbitra-

' ry .
(7) A& 70 Pazl, 16, JTam. VL (z) Ibid, (ea) 1bid
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ty Punithment. But now all Confinements not
either confented to by the Party, or infliGed
after+Trial by Sentence, are punifhable as
wrongous Imprifonment ( 45 ).

2. A Father may warrantably, at his own
Hand, confine his untoward difobedient Child,
and a Mafter his ftubborn and unruly Servant ;
and a jealous Husband may lock up his wanton
Wife in a Room, without incurring the Pain of
private Imprifonment (cc): Becdufe, fuch Con-
finement is intended only for allowable private
Corre&ion and Chaltifement. The Friends of
a mad Man ought to put him under Reftraint,
and, if neceflary, to clap Fetters and Shackles on
him, to prevent his doing Mifchief.

VIL

Other Afks of Oppreffion committed by private Peifons
in contempt of Law. -

SucH are the exa&ing greater Prices for
Craftfmens Work, than is ufual and allowed
(dd ); ftopping and obftru&ing common High-

_ways to or from Burghs (ee); doing one’s
felf right by Violence, or extorting from ano+
ther what he ftood obliged in Law to grant,
who are punifhable arbitrarily; Slayers and
Houghers of Horfe, Oxen or other Cattle in
labouring Time, or their Maintainers and Re-

N 3 {etters;

(bb’) Act 6, Sefl; 8 & 9. Parl. K. W, vid, fupra Sect. r1.
(e) L. 3. § 2. ff, de Liber. hom, exhib. (4d) Act 23. Parle
:(. Q M. (“) Act 530 Parl, ‘U:Q- M., A& 156, Parl, 12, ]am.

I4
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fettcrs; Cutters and Deftroyers of Pldugh and
Plough Gear iu tilling Time; and the Stickers,
Gorers and Fellers of Oxen or Horfe in the
Time of leading Corns, or Fuel, are punifh<
able with Death (f).

Having treated of Crimes with refpe& to
the Parties more immediately injured ; I come
now, as I propofed ( gg ), to confider Crimes
that relate, 1. To Offices. 2. Thofe touching
Law-fults, and, 3. Such as concern the Execu~
tion of Law and Juftice.

BOOK V.

Of Crimes relating to Offices, Law=
fuits, and the Execution of Law

‘and ]u[hcc.
CHAP L
Of Crimes relating to Qffices, viz. Simony,

Baratry, Bribery, Partiality, Negli-
ge;'zce, Breach of Truft,and Extortion.

@ IMONY is, the Crime of tra-
AN ding with facred Things, particu-
WNYS larly, of purchafing an ecclefiafti-
S cal Living with Money. It is fo

called from Simroir. Magus, who offered to bgy
the

(ff) Act 1r10. Patl. 7. junct. A& 82, Parl, 11, Jam, YI
(gg) Vide fupra Boak 1. Chap, 6,






