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fettcrs; Cutters and Deftroyers of Pldugh and
Plough Gear iu tilling Time; and the Stickers,
Gorers and Fellers of Oxen or Horfe in the
Time of leading Corns, or Fuel, are punifh<
able with Death (f).

Having treated of Crimes with refpe& to
the Parties more immediately injured ; I come
now, as I propofed ( gg ), to confider Crimes
that relate, 1. To Offices. 2. Thofe touching
Law-fults, and, 3. Such as concern the Execu~
tion of Law and Juftice.

BOOK V.

Of Crimes relating to Offices, Law=
fuits, and the Execution of Law

‘and ]u[hcc.
CHAP L
Of Crimes relating to Qffices, viz. Simony,

Baratry, Bribery, Partiality, Negli-
ge;'zce, Breach of Truft,and Extortion.

@ IMONY is, the Crime of tra-
AN ding with facred Things, particu-
WNYS larly, of purchafing an ecclefiafti-
S cal Living with Money. It is fo

called from Simroir. Magus, who offered to bgy
the

(ff) Act 1r10. Patl. 7. junct. A& 82, Parl, 11, Jam, YI
(gg) Vide fupra Boak 1. Chap, 6,




forbes institue insides.QXD 30/10/2012 12:11 Page 719@

719

Chap. 1. Law of Scotland. - 199
the Gift of the Holy Ghoft with Money (& ).
Simony is committed by the buying or felling
the Sacraments of Baptifm (%), and the Lord’s
Supper (¢ ), Ordination, Abfolution ( d), as
well as the Nomination and Collation to Be-
nefices. If, by a Simoniacal Pa&ion made be-
twixt the Intrant and Patron of a Benefice, the
Intrant is cut off from a fufficient Maintenance
anfwerable to the Value of the Benefice; the
Prefentation may be refufed, and the Lords of
Seflion determine what this Competency is (e ).
Simony, becaufe of its clandeftine Nature, may
be proved by the QOath of the Offender (f).

2. Baratry is, the making Application to the

Pope for procuring a Benefice in Scotland (g )+

Which is punifhable with Banifhment, and In-.
capacity of Honour or Office; and to be tried
either before the Court of Jufticiary, or be-
fore the Lords of Seflion (4 ). ’

3. Bribery is, a corrupt Sale of one’s Duty
in his Office, by taking any undue Reward up-
on that Account, or Promife of {uch Reward.

 Ifany Lord of Seflion dire&ly, or indire&-
ly, by himfelf, or his Wife, or Servants, take
a Bribe, Goods or Gear, from any Party in a
Caufe depending before him, he is punifhable
by Infamy, Deprivation, and Confifcation of
Moveables (/). And all other Judges, Arbi-

: N 4. ters

(4). Acts viiis 19, (b) C. 99. Caufi 1. Q. 1. (¢) C. 100.

Cauf, 1. Q. 1, (4)C. 9 & 14, & 24- X. de Simonia, (¢)
Act 1. Parl. 21, Jam., VL. (f) Ibide (g¢) Act 107, Parl. 7,
Jam. 1. (h) Act 2. Parls 1. Jame VI (7) Act 93. Pail. &,
Jam, VI.
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ters and Afleflors to Judges, offendingsin that -
Manner; are liable to the fame Punifhment.

Judges are barred from receiving Compli~
ments, even from ‘their Friends who have
Caufes before them. What is fo given to a
“Judge by a Litigant, is underftood to be a
Bribe, tho he do not promife to do Unjultice,
or make any Capitulation with the Giver.
Nay, it is criminal to .take Money upon any "
Terms,even for pronouncing a juft Sentence (&)
But a Judge is not barred from taking remu-
neratory Gifcs for paft good Deeds and Services,
extrinfick to his Office of a Judge. And when
Judges are guilty of Bribery for what is taken
by their Wives or Servants, that is underftood
of fuchi Taking known of, and approved by
them. For he, who is abfolutely ignorant of
what his Wife or Servants do in that Matter,
cannot be punifhed for their Fault. Not only
the Receiver, but alfo the Giver of a Bribe is
‘punifhable (/). And he who offers to cor-
rupt a Judge with a Bribe, is punifhable, tho
the Judge do not accept of it, or do nothing
but what is juil.

4. If a Judge, in any Caufe before him,
give partial Counfel ( 7 ), that is, confult with
¢ither Party, he is punifhable with the Lofs
of Honour, Fame and Dignity ; tho he receive
no Reward upon that Account, and abftain
from judging in the Caufe. And any Lord of

Seflion

(k) L 2. § 2, ff de condi&, ob turp. caufi (/) L, ult, C,
ad l'. Jul. repetunds (#) A& 104s Parle 7, Jam, V.
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Seffion who hath fuffered himfelf to be folici~
ted in favour of either Party, without fhew=
ing the fame to the Lords in Prelence, may be
declined as {ufpe@ed of Partiality in that Cafe
(#). Upon the whole, the Punifhment of
Judges offending in their Offices, is now arbi-
trary, and fuited to the Nature of the Offence.

s. An Officer is liable to a Forfeiture of his
Office, not only for doing a Thing direitly con-
trary to the Defign of it; but alfo for negle&-
ing to attend his Duty, at all ufual, proper
and conveniént Times and Places, whereby any
Damage fhall accrue to thofe by, or for whom
he was made an Officer. Becaufe, he who re-
fufes to anfwer the End for which his Office
was ordained, fhould give way to others who
are both able and willing to take care of it.

6. It having been thought expedient to per-
mit Officers to take certain Fees in many Cafes,
for obliging them to the more Diligence in
their Duty ; thefe are guilty of Extortion, if
they take any thing more than what Law or
Cuftom hath allotted to them for their Pains.
And a Promife to pay them Money, for the do-
ing of a Thing, which the Law will not {uffer
them to take any thing for, is merely void, how-
ever freely and voluntarily it may appear to
have been made. For if once it fhould be al-
lowed, that fuch Promifes could maintain an
Ag&ion, the People would quickly be given to
underftand how kindly they would be taken,

' and

() A& of Seder, 6 November, 1677,
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and happy would that Man be, Wliq could
have his Bufirefs well done without them.

CHAP. I

Of Crimes touching Iaw-fuits, Viz. Main-
tenance, buying of Pleas, and Battery.

I AINTENANCE (inLatjama-
autencntia,a Taking by the Hand)

V A is, when one nothing interefled,

doth officiouflyintermeddle in a Suit depending
in any Court of Juftice, by afliting either Party
with Money, Countenance or otherwife, in the,
Profecution or Defence of the Suit. Mainte=
nance is of two Sorts, 1. When a Perfon doth fo
without any Agreement to have a Share of the
Thing in Suit, or Advantage thereby, called
fimply Maintenance. 2. When one bargains
with any Party in a Plea, to have Part of the
Land or Debt, or any other Thing in Suit car-
ried on at his own proper Coft, if he prevails,
or fome Part of it, Which Crime is called
Champerty, from the French ChHamp a Field,
and Partl divided; the Field or Thing con-
tefted for, being fuppofed to be divided be-
tween the Champertor or Maintainer, and the
Perfon in whofe Right he fues. - This is the
fame with paltum de quota litis, betwixt an Ad-
vocate and his Client (2). All Judges and
their Clerks are difcharged to maintain Pleas -
, or

(4) L. §3. ﬁ:. de Pa&iSo 1. §o C, de Poﬁ'ulc
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or Complaints'in the King’s Courts, or to take
Land or other Thing to Champerty, for de-
laying another Man’s Right without Order of -
Law, on pain to be punithed at the King’s
Will, and to lofe their Offices during their Life-
time (4).

2. Members of the College of Jufkice or of
inferior Courts, or any Perfon for their Behoof,
are prohibited, upon pain of lofing their Pla-
ces, and all the Privileges thereof, to buy de-
pending Pleas (¢); i. e to purchafe for Money,
Rights to Things in Controver{y before the
Courts where they ferve. Becaufe {fuch Per-
fons are, by their Quality and Authority there,
able to create more Trouble to the other Li-
tigant.

3. Battery (from the French Batte, to ftrike )
is, when the Purfuer or Defender, in any Aétion
before a Court, fuperior or inferior, {lays,
wounds, or invades the other Party, fo as he
may be criminally purfued for it, or is Art and
Part by advifing to commit fuch Offence atany
Time from ferving or executing the Summons,
till the final Execution of the Decreet ( d ).
Invafion by any Stroke, without Blood, is Bat-
tery. Bur the firft Aggreffor only is culpable;
and not he who firikes in his own Defence.
The beating of fome of more Perfons againft
whom a common Caulfe is depending, is reput-

ed

(b ) stat, Rob, 1. Cap. 22, (c) A& 216, Parl, 14, Jam, VI
.(“) Al 138, Parle 8, AGt a1g, Parl, 14, Jams VI.
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ed Battery only,as to the Intereft of thofe who
" are beaten.

One guilt)f of Barttery lofes the Plea, and
Sentence is given in favour of the Party attack-
ed, upon Proof of the Injury done him, with-
out farther dipping in the Caufe or Grounds of
his Pretenfions. Which Decreet is not redu-
cible upon any Ground, without Exception of
Minority. Nor is the Offence to be pardoned
by the King; and the ufing a Remiffion thereof
is held as Convi&ion to the Efte& aforefaid.
Nay farther, if the Offender fuffer himfelf to be
denounced Outlaw for not finding Cauation, or
for not Appearance to underly the Law, his
liferent Efcheat falls immediately, without
waiting Year and Day (e¢).

This Crime may be tried before the Lords
of Seffion in the firft Inftance, or before the
Court of Jufticiary, or other criminal Judge

competents

CHAP IL
Of Crimes concerning the Execution of
" Law and Fuftice.

‘ H E S E are Breach of Arreftment, De<
| forcement, refifting and maltreating
Officers of the Excife or Cuftoms in
the Execution of their Offices; and Prifon-break-

1ing. |
TIT.
(e) do AR 138, & d, A& 219, ‘ :



forbes institue insides.QXD 30/10/2012 12:11 Page 725@

725

Chap. 3. Lawof Scotland.' Tit. 1,2. 204

TIT, I
Breach of Arreftment .

Reachof Arreftment isa Delivery of move-
able Goods to the Owner, aftcr they had
been arrefted in the Deliverer’s Hand. Whereof
the Pain is Confifcation of Moveables, and an
arbitrary Punifhment. But the Party injured is
preferred to the Fisk, for Payment of the Debt
and Damages due to him (4 ) ; whereof he
ought not to be difappainted by his own Dili-
gence.’ o

TIT. 1L
Of Deforcement.

1. DEforcement (in Latin deforciasio ) is, a

refifting and oppofing Heralds, Par- |
{evants, Meflengers, Macers, and other Offi-
cers of Court or Juftice in the Execution of
their Office, and upon Account thereof, For
it is no Deforcement to ufe Violence to an OF-
ficer of Juftice,who is not difcharging his Office
at the Time ; or to treat him fo upon any ex-
trinfick Account, asin a common Scaffle occa-
fioned by his own Indilcretion, Simple oppo-
fing or molefting any Officer of Juftice in the
Difcharge of his Office, without thedding of

. Blood,
(a) A& 118, Parls 7, Jam, VI, -
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Blood, is Deforcement. For thefe Words, #o
the Effufion of their Blood ( @ ), relate not to de-
forced in doing the fame, or be molefled, invaded, but
only to the Word purfued, immediately preceed-
ing. This Crime isincurred, not only by the Per-
fon againit whom the Letters were fcrved, or
thofe hounded out by him (4), whois anfwer-
able for their Deeds, and the Deceds of any
whom he could hinder, as his Wife, Children
in familia, and Servants, or of others in his
Prefence whom he did not require to forbear
But alfo, it isincurred by any others who ufe
~ fuch Oppofition to the Ofhicer of Juftice (¢ );
or by any Magiltrate refafing, when requlrcd
to affit him.

2. One convited of Deforcement is liable
to an atbitrary Punifhment, and torfeits his
Moveables, whereof one MOlety goes to the
King, and the other to the Perfon at whofe
Inftance the legal Warrant of the ftopped Exe-
cution was obrain’d (4). Who, if he think
it more for his Intereft, may, inftead of claim-
ing an Half of the Offender’s Moveables, infift
for Payment of the Debt and Damages due to
him out of the firlt and readieft of the Whole
before the King draw any Share (e). Affiftants
in the Deforcement of a Meflenger executing a

Caption for civil Debt, were not on'y ad)udgtd

0 have torfeited their Movcamcs) but alfo de-
cerned

(a) A& 150, Parl, r2. jam VI (b )bed (¢ ) Stat, Wilhelmi
Caps 40 § I Act 84 Parh, 11, Jam. VI (d) Act 150. Parl, 120
}u) VI (e) Act 1:3. Iaxl 7e Tdm VI
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cerned joyntly and fcverally to pay the Debe.
‘The Deforcer of a Meflenger executing Letters
of Caption againft a Criminal, is guilty as Art
and Partof the refcuedPerfon’s Crime, A Mef-
. fenger’s Execution difappointed, or hindred by
Detorcement, is declared to be lawful and or-
derly, asif it had been perfeied (f): Which
1 to be underftood only of Executions of Sum-
mons, or Charges of Horning relating to Move-
ables, and not of Executions of Land-rights.

3. A Meflenger, when deforced, ufes to
break his Wand of Peace, asa Symbol of the
Deforcement, and proteft for Remedy of Law,
This Crime is purfued only before the Court of
Jufticiary (g ). .
~ 4. The Libel bears always, that the Meffen-
ger broke his Wand of Peace : But tho’ fuch 2
Circumftance 'be not proved ; the Aflize ever
bring in the Pannel guilty of Deforcement, if
refifting and oppofing the Meflenger is proved.
A Meflenger deforced does ordinarily give in
with the Libel an Execution of Deforcement,
narrating how, and by whom, he was decforced :
Which is neceflary for fuftainmg the Letters, or
Summons as orderly executed; but the Trial of
Deforcement may go on without it, For
the Meflenger may perhaps be killed, and {o
could give no Execution, or be bribed by the
Deforcer, and will give nonec; in ecither of
which Cafes, it were hard that the Crime of
Defprccmcnt could not be purfued. And where

o 3

(f) d,A& 150s (g) Reg. Majefty Lib. 4. Cap. 27,
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a Meflenger is deforced in the Execution of
legal Diligence, as Horning, Caption or Poind-
ing, fuch Diligence needs not to be given -out
with the Libel, in a criminal Trial, becaufe
Deforcement might be tried, tho’ the Meflen-
ger’s Warrant were not extant, as when it is vi-
olently taken from him and cancell'd,

5. The common Defences, in fuch a Trial,
are, 1, That the Meflenger, when refifted or
molefted, had not a Blazon on his Breaft, where,
by People might know him to be fuch an OF
ficer of Juftice. 2, That he did not fhew his
Warrant, when required to do it. But the
Meflenger’s not fhewing his Warrant, when it
was not called for, doth not exculpate the Pan-
nel. 3. That a Sufpenfion of the Debt, or a
written Superfedere of Diligence had been inti-
mated to the Creditor or Meflenger, before
Deforcement, in executing a- Caption, is a
Ground to afloilzie the Pannel : But his having
an unintimated Sufpenfion, or Superfedere, is no
good Plea for him, 4. It is a good Plea in
ferving a Poinding, but not in executing a
Caption, that the Exccution was before Sun-
rifing, or after Sun-fet, or under Cloud and -
Silence of Night. 5, Itis relevant to afloilzie
from Deforcement in executing a Poinding,
that the Pannel produced a Difpofition of the
Goods fought tobe poinded, with an Inftra-
ment of Pofleflion in his Favour, and offered
to make Faith thereupon, or to fwear that the
Goods were his own, It is relevang alfo to al-
S | | foilzi¢
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foilzic an Heritor; for flopping the poinding
of his Tenants Goods, that he did it jure hypo-
theca, till he was paid of a Year’s Rent due to
“him. = But the Pannel’s Offer to prove that the
€;oods, whercof the Poinding was ftayed, be-
long to himfelf, or that the Owner thereof ows
him a Year’s Rent as his Tenant, doth not
purge the Deforcement ; if he did not, at his
ftaying the Poinding, offer to make Faith upon
his Right to the Goods, or claim his Hypo-

- theck.  Nor is it a relevant Defence againft
Deforcement, in executing a Poinding, that the
Debt to have been poinded for, was fatisfied
and difcharged ; becanfe the Letters were the .
Meflenger’s Warrant, who was not bound to
dip into the Point of Right, and if a~ Debt fa-
tisfied had been poinded for, the Poinder
would have been guilty of a Spulzie. Nor

is it relevant to exculpate in a Trial for De-

forcement, that a Poinding hindred was for a
Debt due to the Meflenger . himfelf ; or that
the poinded Goods taken from him were after-
wards reftored. -

6, Deforcement, as other Crimes, may be
proved by Witnefles, even by thofe catricd a-
long with the Meflenger, for veritying his Exe-
cation-: Who will be received as Witnefles, tho®
they were beaten in the Deforcement ; if they
be purged of partial Counfel and Malice, and
do not {wear as to any Wrong done to them-
felves. Perfons infert by the Meflenger as Wit-
nefles in his Exccution of Deforcement, were
Vo, 11, o admitted
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admitted as neceflary Witnefles in the Trial for
the Purfuer, tho’ they were his own Servants.
And one of fuch Witnefles was, in a Trial of -
Deforcement at the Inftance of the Meflenger
and King’s Advocate, allowcd to bear witnefs
ad vindictam publicam ; albcit he was within the
Degrees defendant to the Creditor in a Caption
difappointed by the Deforcement, in refpe& his
Friend did not concur in the Trial. But Wit-
nefles in the Meflenger’s Execution, to whom
any Injury is libelled to have been done, atthe
Deforcement, will be caft from witnefling at the
Trial, tho” they thould pafs from the Injury
- done to themfelves; becaufe they were once ftas
ted as Partics. Neither can a Meflenger defor-
ced be admitted as Witnefs in a Parfuit, at the
Inftance only of his Imployer and his Majefty’s
Advocate : Nor yet is fuch an Imployer a ha-
bile Witnefs in a Trial at the Suit of the Mef-
fenger, tho’ the Imployer pafleth from an Inju-
ty done to himfelf.  Again, tho’a Meflenger is
to be trafted in Things belonging to his Office,
- as that he cited or denounced any Perfon fugi-
‘tive : Yet his Execution of Deforcement doth
not, per fe without other Evidence, prove that
he was deforced.

7. ‘Albeic the Interelt of the Fisk and Party
injured -in the Cafe of Deforcement can be re-
covered only by AQ&ion ; notbing hinders the
Officer deforced to found on the Deforcement
accompanied with Violence offered to him in

- the
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the Execution of his Office, to take off the Guilt
of Homicide committed by him therein ().

TIT IL

Oppofing, hindring and molefting Officers of the Cu-
ftoms or Excife, in the Difcharge of the Duty of
their O[fices. :

1. Perfon for oppofing, molelting, hin=
dring and obftruéting any Officer or
Officers ot the Excife, in the due Execution of
the Powers or Authorities granted by Law to
fuch Officer or Officers, forfeits the Sum of
Ten Pounds Sterling, whereof one Moiety goes
to the King, and the other to the Informer or
Parfuer (a). ‘
2. Eight or more Perfons armed with Club or
~ any Manncr of Weapon, tumultuoufly affembled,,;
forcibly hindring, wounding or beating any Of-
ficer of the Cuftoms, in the Execution of his
Office, or fuch as a& in their Aid or Affiftance,
are to be tranfported to the King’s Plantations
in America for {uch 2 Term, as the Court thinks
fit, not exceeding feven Years, and returning
before the Term expired, fuffer as Felons with-
out Benefit of Clergy (4 ). : :
3. Which Offences relating to the Excife (¢)y
or Cuttoms ( 4), may be heard, tried and de-
- O . termined

(h) Vidi fupra, Book 4. Chape 1. Tite 3¢ - '
_(a) 6 Geo. 1. Gap. 21, -§ 7. (b) Ibid: § 349 35. (¢)
‘bid. s 9‘ (d) lbldu § 440
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~ termined either in the Court of Exchequer, or
in the Court of Jufticiary. A Libel for defor-
cing Officers of the Excifc or Cuftoms, needs
not to bear, that Notification was made to the
Deforcers, that the Perfons molefted were fuch
Officers, or known by them to be fugh.

TIT. IV.
Of Prifon-breaking.

t. THRifon-breaking is, when a Perfon reftrain-

ed of his Liberty by lawfal Authority;
does efcape from his Confinement, without be-
ing delivered by due Coutfe of Law, For there
are not only Prifons in Deed,as a common Goal,
but alfo Prifons in Law, as the Stocks, the Cu~
ﬁc{a}dy of any Officer, that has one under Ar-
reft.

3. The Punifhment .of this Crime is arbitra-
ry: A Prifoner, whether for civil Debt, or for
a Crime, is liable to an arbitrary Punifhment,
for making his Efcape out of Prifon, tho’ the
Prifon was broken by others, without his Know-
ledge or Acceffion thereto ; or tho’ he ufed no
Violence in his getting out of Prifon ; or fled
out of it, finding the Doors open : Becaule,
the Effence of this Crime confifts in the Con-
tempt of Authority. Not only thofe who break,
or make their Efcape out of the King’s Prifon,
but alfo fuch as break, or efcape out of, the Pri-
fen of a Burgh of Barony, or privatcly gith-

Sy o draw
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draw out of thejr Confinement in a Magj-
firate’s Houfe, where they were under lawful
Arreft and Reftraint of their Liberty ; are {ub-
je& to an arbitrary Punifhment : Becaufe Im-
_prifonment is nothing but a lawful Reftraint of
Liberty. Breaking up the Door of a Room
within a Prifon where Perfons were confined
for capital Crimes, or fetting Fire to the Door
of a Prifon, with a Defign only ta force it o=
pen and let out the Prifoners, is relevant to
~ infer the Pain of Death. A Perfon, tho un-
juftly committed to, and detained in Prifon,
cannot impune break it, or make his Elcape
out of it (2 ): Becaufe g private Man is not
allowed o repair any Injury done him by Vi-
olence, or to judge of the Juftice of his own
Imprifonment, without fecking Redrefs from
jawful Authority. Nor is one’s Guilt of Pri-
fon-breaking, or efcaping out of Prifon, purg-
ed and taken away by his inftantly returning
to Prifon. But if a Prifon is fired by Light-
ning or otherwife, without the Privity of the
Pri'{'oner, he may lawfully bresk it to fave hig
ife.
2. Not only thofe who break or efcape out
- of Prifon, but alfo {uch as aid them in it, and
the Keepers, by whofe Contrivance or Conni-
vance, or Negligence they efcape, are punifh-
able (4). Where a Prifoner for civil Debt ¢-
fcapes, thro’ the Keeper’s Negligence in his Du-
- O3 V . ty,
() L. 13. ff. de cuftod, reor, (b) Lo8. 1 tos 1, 32, . decie
?od? 1€0% 1y 4 C. cod. o A B
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ty, the Keeper muft anfwer for the Debt, or
for the Debtor’s Body (¢); and muft purge
himfelf by Oath, that the Efcape was without
his Will or Confent (4 ). R
4. An Indi@ment for breaking Prifon, and
difmifling Prifoners out of it, is relevant with-
out naming the Prifoners. And fuch an Indi&-
ment for breaking the Prifon of a Burgh of Ba-
rony, and fetting the Prifoners at Liberty, was
fuftained at the King’s Advocate’s Inftance, tho’
no private Party injured did joyn in the Profe-
cution, ’ ‘ o

(¢) Stat, 2. Rob, 1. Cap, 19, N. 3, (d) Stat, David 11, Cap.
'te N. 60 * : : o ‘ '

PART





