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zy| L L the particular
Laws and Cuftoms
regulating the fe-
veral Affairs and
Intercourfes be=
tween Men, the
Manner by which
Pofleflionand Pro-
= ——=} perty are acquif<

ed, and pafs from one to another, and
the Ways by which civil Controverfies,
in point of Right and Poffeflion, are de-
termined ( of which I have treated in
the Firft Volume ) are neceffary to the
Bemg of Society ; at leaft contribute to
render it more eafy and agreeable, or,
1 a Word, more focial. Becaufe, unlefs
a2 Rules
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Rules be laid down, apd a publick Stan-
‘dard fixt and appointed for afcertaining
‘the Rights and Property of the Mem-
‘bers, and Pcople be not left to their
own Notions of Things and Judgment,
which are too much biafled, and ready
to determine im their own Favour ; that
Peace, Order and Quier; which is the
‘End and Defign of Government, can
never be attained 'in any tolerable Mea-
fure. Farther, fuch is the Condition of
‘human Nature, that Men are neither
~always capable of finding out RIGHT,
nor yet fufficiently difpofed to follow it
~when found: Their various Paflions, and
different Degrccs of thefe Paflions, pufh-
“ing them on to Enterprizes,Violence, and
~other Excefles, called Crimes and Of-
- fences, -that not only difturb the Peace
~of the Society where they live, and e-
-ven tend to fubvert or overturn that So-
‘ciety ; but alfo are highly prejudicial to
‘Mankind in general. .~ ;-

Criminar Laws were made to pre-
~vent and put a Stop to thefe Evils, by
- gurbing .Vice, and frighting unruly Peo-
o ple
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ple into their Duty. Human Nature ha~’
ving arrived to its prefent Height of Dé-
pravation by Degrees, the Increafe of
Crimes and Offences, was the juft Occa=~
fion of multiplying criminal Laws, which
are different in different Countries, fuit-
ed to the Genius of the People, the pub-
lick Exigencies, and the Situation of Af-
fairs.

" ForercN Lawiers, not a few, have,
“with much Application and Diligence,
fome more and fome lefs fuccefsfully,
cleared up the criminal Law of their
own Nation, and colle@Ged the Decifi-
ons of their Courts relating to Crimes
and Offences. But none have been at
Pains to explain any Part of our crimi-
nal Law, except Sir George Mackenzze
in his Treatife on that Subjeét, and Sir
Alexander Seton in his Appendix there-
to concerning Mutilation and Demem-
bration. And notwithftanding the learn-
ed Performances of thefe Gentlemen
_(to whom Students of the Law are much
beholden ) that important Matter wants
yet to be farther enquired into and laid

a3 open
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open; if for no other Reafon, at leaft
upon the Account of the great Additions
to, and Alterations in our Law, fince
their Time. Nor has any Perfon as yet
been fo kind to his Country, as to fet
forth the Decifions of the Court of Jufti-
ciary in criminal Matters: Which oblig-
ed me, in order to accomplifh the pre-
fent Work, to perufe all the criminal
Records, and to excerp what I found to
the Purpofe. |

Trr1s Second Volume of my Infi-
tutes of the Law of Scotland, compre-
hending the ¢riminal Law, or a Syftem
of the principal Matters relating to that
Subjet, digefted under their proper
Heads, confifts of Twq Parts.

T'n e Firft Part concerns Crimes and
Offences, and the Punithments thereof';
and is divided into Five Books.

I~ the Firft Book Crimes and Offen-
cesin general are confidered, viz. 1. The
Nature of a Crime, and what doth infer
it. 2. The Perfons who may commit

o Crimes,
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Crimes, and are punifhable for o doing ;
and thofe againft whom Crimes may be
committed. 3. The Punifhment of Crimes. -
4. How Crimes and Offences may be
extinguifhed by the Offenders undergo- .
ing a judicial Sentence condemnatory,
ar abfolvitory; by Prefcription, or the
Courfe of Time; and by a Pardon. s.
The feveral Kinds of Crimes and Offen-
CES,

Tue Second Book treats of Crimes
levelled more immediately againft God,
as Atheifm, Blafphemy, Herefy, Apofta-
cy, Witchcraft, Perjury, and other open
Immoralities and Profanenefs.

T ue Third Book comprehends Mat-
ters relating to the royal Authority, Go-
vernment, Peace and Welfare of the
Kingdom, as High T'reafon, and Mifpri-
fion of High Treafon; recognizing the
Authority of the Pope, or any foreign
Power, and difowning that of the King,
or Parliament ; Leafing-making ; Recu-
fanty, and Nonconformity ; \%agrancy;
wearing unlawful Weapons; Breaches

a 4 of
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of the publick Peace; and common Nu~"
fances. : | o

Twue Fourth Book is of Crimes ‘that’
direétly touch private Perfons, and are
committed either agalnft their Bodies,
or againft their Fame and Honour, or
apainft their Eftates and Poffeflions. Un-
der Crimes againft the Body, are con-
fidered, 1. Such as take away the Life,’
viz. Homicide, and the {everal Kinds of
it; or expofe the Life to imminent Dan-.
ger, as Duelling, and the giving or ac-
cepting a Challenge to fight. 2. Thofe
whereby the Body is abufed to luftful
Purpofes, as Sodomy or Buggery, Inceft,
Bigamy, Adultery, Fornication, Bawdry
and Rape; or is maimed, or difmem-
bred, as Mutilation, or Mayhem and
Difmembration. Crimes and Offences
committed againft one’s Fame or Ho-
nour, are examined with Refpe&, 1. To -
their Nature, and the Perfons who com-
mit them, and againft whom they may
be committed. 2. In relation to the fe-
veral Kinds of them, as verbal, real and
written Injuries. All which are eithdqr

" | ordi~
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ordinary or extraordinary Injuries, Inju--
ries are confidered as extraordinary, ei-
ther with Refpeét to the Place where
committed, as Hamefucken, &¢. or to
the Perfons offended, as Injuries done
to the King, or his privy Counfellors,
]]udges,'Magi{’crates and Officerss or to
Parents, Minifters of the Gofpel, or to
Peers and great Men. Crimes and Of-
fences whereby a Man is injured in his
‘Goods or Eftate, are exemplified, 1, In
thofe committed by Fraud or Deceit,
whereof fome bhave particular Names, as
Theft, Fire-raifing, Falthood, fraudulent
Bankrupcy ; others go under the gene-
ral Name of Stellionate. 2. In forcible
Injuries, as Robbery by Land, Piracy,
Oppreflion and Extortion. Inftances of
Oppreflion committed under the Colour
of Law or Authority, as falfe or wrong-
ous Arreft or Imprifonment, ©c. are firft
enquired into; and then fuch as are
committed by private Perfons in Con-
tempt of Law, as Spulzie, Foreftalling,
Regrating and Ingroffing, Monopolies,
taking Black-mail, Ufury, private Impri-

fonment, and others, are explained.
Thae
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T ne Fifth Book contains, 1. Crimes
relating to Offices, as Simony, Baratry,
Bribery, Partiality, Negligence, Breach
of Truft, and Extortion. 2. Crimes
touching Law-fuits, as Maintenance,
Champerty, buying of Pleas, and Batte-
ry. 3. Crimes concerning the Execution
of Law and Juftice, as Breach of Arreft-
ment, Deforcement, refifting and mal-
treating Officers of the Cuftoms or Ex-
‘cife in the Execution of their Offices,
and Prifon-breaking, |

BuT feeing good Laws for reftraining
and punifthing Crimes ferve to little Pur-
pofe, without being applied and put to
due Execution by Magiftrates and Judg-
es, who hold and manage the Balance.
and Sword of Juftice in their Hands:
The Second Pait hath Relation to the
Adminiftration of Juftice, and is divided
into T'wo Books.

T uz Firft Book explains and defcribes
criminal Jurifdi¢tion, and the Courts
wherein Offenders are tried for Crimes:
Which Courts are ordinary or extraor-

dinary,
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dinary. ‘The extraordinary criminal
Courts here defcribed, are, 1. Thofe of
the Lord High Steward of the King-
dom, and the Houfe of Lords in Parli-
ament: In either of which Peers muft
be tried for High Treafon or Fclony,
or Mifprifion of either. 2. Temporary
Commiflions of Oyer and Terminer. The
ordinary criminal Courts defcribed are
the Juftice-court or Court of Jufticiary,
the Circuit-courts, the Court ‘off]uﬂiciary
of the Admiralty, the Caurts of Sheriffs,
Stewarts, Bailies of Royalty and Regali-
ty, Juftices of Peace, and Baron Courts.

TwuEe Order of judicial Proceedings
againft Criminals and Offenders is the
Subject of the Second Book. Which
takes in, 1. How Bills of Indiétment
are found againft Peers for High Trea-

- fon and Felony, or Mifprifion of either
committed in Scotland; and the Form
and Method of their Trial for fuch
Crimes, both before the Lord High
Steward of the Kingdom out of Parlia-
ment, and before the Houfe of Lords

An Parliament. 2. The Order of judicial

Pro-
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Proceedings.againi’t Commoners, in Ca-.
fes of High Treafon and Mifprifion
thereof before a Commiflion of Oyer
and Terminer, both in finding the Bill
of Indi¢ment againft them, and in the
Trial. 3. The Order of judicial Proceed-
ings againft criminal Commoners before
the Court of Jufticiary. Which confift,
1. In the Preliminaries to T'rials, as, 1,
How Criminals may be apprehended,
and committed to Prifon. 2. Who may
carry on a criminal Profecution. 3. The
Bailing of Criminals, and how they may
get themfelves brought to a {peedy T'ri-
al, or difmift. 4. The T'ranfporting Cri-
minals from one Prifon to another; and
the Fund appointed for defraying the
- Charges of apprehending, fubfifting and
profecuting them. 5. The raifing and
ferving, or executing of Indié¢tments or
criminal Letters, Letters of Exculpation,
Letters of Recrimination, and Letters
of Advocation. 2. The Order of judici-
al Proceedings againft fuch Criminals in
that Court, contains the Form and Me-
.thod of their Trial. 4. This Book is
winded up and ends with the Ordf;rdqf
judi-
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judicial Proceedings againft Criminals
before the Circuit-courts.

Arrter all, it is to be noticed, that,
1. The Statutes of Scotland are cited
with Refpeét to the Parliament they were
made in; and the Englifb or Britifbh
Aéts of Parliament are quoted by the
Year of the Sovereign’s Reign. 2. That
in the Law of Scozland, when any Sum
of Money is mentioned, without the Ad-
dition of Sterling, Scots Money is un-
derftood.

S o much I thought fit to preface, and
fhall leave the Reader to make the beft
Ufe he can of this Treatife, which is
fubmitted to his favourable Cenfure,,
without farther troubling him with the
Reafons that induced me to publith it.

°
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