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BY E-MAIL AND US MAIL
April 4, 2025

Sonoma County Board of Supervisors

Chair Lynda Hopkins

Vice-Chair Rebecca Hermosillo, Honorable Board Members Chris Coursey, James Gore
and David Rabbitt

M. Christina Rivera, County Executive Officer

Robert Pittman, County Counsel

575 Administration, Room 100A

Santa Rosa, CA 95403

bos@sonoma-county.org.

Tennis Wick, Director

Permit Sonoma

2550 Ventura Ave.

Santa Rosa, CA 95403
tennis.wick@sonoma-county.org

RE: Sonoma Development Center
5-Hearing Rule

Dear Chair Hopkins, Vice-Chair Hermosillo, Honorable Board Members Coursey, Gore
and Rabbitt, Executive Officer M. Christina Rivera, County Counsel Robert Pittman, and
Director Wick:

We write on behalf of Sonoma Community Advocates for a Liveable Environment
(“SCALE”), an association of Sonoma County citizens concerned about future
development of the Sonoma Development Center (“SDC”) and the current proposal to
construct a 990-unit mixed-use development (“SDC Project”) at the site, located at 15000
Arnold Drive, Eldridge, CA (APN: 054-090-001, 054-150-005, 054-150—010). SCALE is
composed of multiple community groups working throughout the Sonoma Valley that are
committed to a “scalable” development plan that supports affordable housing but does not
expose people to dangerous public safety risks and destroy the wildlife corridor and
historic sites, and have other severe environmental impacts. In particular, SCALE
disagrees with Permit Sonoma’s interpretation of the so-called “Five-Hearing Rule” set
forth in SB 330, and codified in the Housing Accountability Act (“‘HAA”). (Gov. Code
sections 65589.5; 65905.5).
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The Five-Hearing Rule limits the public agency to no more than five hearings on
certain residential projects. As discussed below, the Five-Hearing rule does not currently
apply to the SDC Project.

In an electronic mail message dated February 18, 2025 from Director Wick to Mr.
Bean Anderson, Mr. Wick stated that the County’s elected and appointed officials:

“cannot participate in meetings where development proposals are discussed
without having to possibly recuse themselves from future consideration of the
projects in public hearings. Also, under State rules, commonly referred to as
SB330, public meetings on housing projects are limited to five... As a result,
officials and staff must be judicious in which meetings we attend.”

First, it is necessary to clarify whether the County is undertaking a specific plan
proceeding or an SB 330 proceeding. The Board of Supervisors declined to terminate the
specific plan proceeding for the Project as the Staff had proposed. The Superior Court’s
writ return in the case of SCALE v. Co. of Sonoma, Sonoma Co. Superior Court Case No.
SCV-272539, contemplates a revised specific plan. If the County is proceeding to prepare
a revised specific plan, then the Five-Hearing Rule of SB 330 does not apply at all.
Government Code section 65905.5(b)(2) last sentence distinguishes project hearings
from legislative hearing associated with specific plans. That provision states:

“Hearing” does not include a hearing to review a legislative approval, including any
appeal, required for a proposed housing development project, including, but not
limited to, a general plan amendment, a specific plan adoption or amendment,
or a zoning amendment, or any hearing arising from a timely appeal of the
approval or disapproval of a legislative approval. (Government Code section
65905.5(b)(2) (emphasis added).)

The SDC proceeding appears to be a Specific Plan broader proceeding. Therefore, under
the plain language of SB 330, the Five-Hearing Rule does not apply to deprive the public
the opportunity for broader participation without specific hearing day limits.

Second, Director Wick contends that public officials may have to recuse
themselves if they attend meetings where development proposals are discussed. Public
officials may attend community meetings, individual “lobby” meetings, and other public
events to discuss proposed projects. Such activities are within the protected first
amendment right to petition the government. (Stromberg v. People of State of Cal. (1931)
283 U.S. 359, 369; Inst. of Governmental Advocs. v. Younger (1977) 70 Cal. App. 3d 878,
880; Lillebo v. Davis (1990) 222 Cal. App. 3d 1421, 1443.) The only exception to the rule
allowing citizens to petition their governmental officials is when an official has “clearly
advocated a position [for or] against the project.” (Nasha v. City of Los Angeles (2004)
125 Cal. App. 4th 470, 484.) In such as case, the official must be recused. The public
has a First Amendment right to meet with their governmental officials to discuss proposed
projects. Sonoma County addresses any concerns related to bias by requiring Board
Members to disclose any contacts prior to their deliberations.
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Third, Director Wick suggests that public officials may violate the Five-Hearing rule
if they meet with their constituents or attend community meetings concerning proposed
projects. This is incorrect. SB 330 defines “hearing” as follows:

"Hearing" includes any public hearing, workshop, or similar meeting, including any
appeal, conducted by the city or county with respect to the housing
development project, including any meeting relating to Section 65915, whether by
the legislative body of the city or county, the planning agency established pursuant
to Section 65100, or any other agency, department, board, commission, or any
other designated hearing officer or body of the city or county, or any committee or
subcommittee thereof. (Gov. Code section 65095.5(b)(2) (emphasis added).)

Thus, “hearing” within the meaning of SB 330 encompasses only formal hearings
“conducted by the city or county.” It does not include meetings organized by community
groups, or individual lobbying visits.

Fourth, the Five-Hearing Rule does not even begin to apply until after the CEQA
EIR is certified — which obviously has not yet occurred. This is because SB 330 has an
express savings clause requiring full compliance with the California Environmental Quality
Act (“CEQA”). As aresult, the courts have held that CEQA review must be completed
before the time limits of the HAA and SB 330 begin to apply.

Subdivision (d) of SB330 states “Nothing in this section supersedes, limits, or
otherwise modifies the requirements of, or the standards of review pursuant to, Division
13 . . . of the Public Resources Code,” or CEQA. (Gov. Code, § 65905.5(d).) CEQA does
not require lead agencies to certify an EIR within five hearings. Rather, the law requires
an agency—oprior to approving a project that requires an EIR—to certify that the agency
completed the EIR in compliance with CEQA. (Pub. Resources Code, § 21151(a); 14 Cal.
Code Regs., § 15090(a)(1); Schellinger, supra, 179 Cal.App.4th at 1258 [“It is only after
the final EIR is certified that the project can be approved.”].) Specifically, the Schellinger
court found that “just like the Permit Streamlining Act, the Housing Accountability Act has
no provision automatically approving EIRs if local action is not completed within a
specified period.” (Schellinger, supra, 179 Cal.App.4th at 1262 [finding “there is no
indication the Legislature meant to modify or accelerate CEQA’s procedures”].) Therefore,
and as this Court has already determined, “The HAA does not relieve the local agency of
complying with CEQA.” The time periods set forth in the HAA apply only after certification
of the EIR. The Schellinger court recognized that it is often impossible to complete the
CEQA process in less than five hearings. Since the HAA has an express CEQA savings
clause, the only way to harmonize the HAA with CEQA is to construe the two statutes
such as the time limits in the HAA do not begin until CEQA review is completed. Since
the County has not certified an EIR for the SDC Project, the time limits of the HAA and SB
330 have not commenced. The Schellinger court stated:

the Housing Accountability Act has no provision automatically approving EIRs if
local action is not completed within a specified period... there is no indication the
Legislature meant to modify or accelerate CEQA's procedures... Again, the
indications are to the contrary. The Housing Accountability Act expressly states
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that “Nothing in this section shall be construed ... to relieve the local agency from
making one or more of the findings required pursuant to Section 21081... or
otherwise complying with the California Environmental Quality Act....” (Gov.Code, §
65589.5, subd. (e).) But it specifically pegs its applicability to the approval, denial
or conditional approval of a “housing development project” (id., subds. (d)(3),
(5)(A), (h)(B)(A), (i), (k), (1)), which, as previously noted, can occur only after the
EIR is certified. (CEQA Guidelines, § 15090(a).) That obviously has not occurred
here.

The Schellinger case makes clear that the County retains its full powers under CEQA
despite the HAA, and that the proposed project may not be approved until after CEQA
review and any findings are completed. Since the CEQA document has not been certified
(or even released), the timelines of the HAA do not even begin to commence until after
CEQA review is completed. Also, The HAA defines “disapproval” of a housing project to
include failure to comply with the time periods set forth in the Permit Streamlining Act,
Gov. Code section 65950(a). (Gov. Code section 65589.5(h)(6)(B).) Under Gov. Code
section 65950(a) the time period for approving or disapproving a project (e.g., 90 days)
runs from "the date of certification by the lead agency of the environmental impact report.”
The Five Hearing Rule logically applies in that approval/disapproval processing period for
the project application.

Attached hereto is the decision of the San Francisco Superior Court in the case of
Yes in My Backyard v. San Francisco, CPF-22-517661, holding that the Five-Hearing
Rule does not commence until after the completion of CEQA review. See also, Durkin v.
City and Co. of San Francisco, 90 Cal.App.5th 643, 650 (2023) (Court noting that CCSF
concurred with the position on the merits that Govt Code section 65905.5 exempts CEQA
actions from the five-hearing limit.)

The county should comply with the law to ensure that decision makers are allowed
full public input on this important project.

Sincerely,

”
L\ /
N A i

Richard Toshiyuki Drury
LOZEAU DRURY LLP



(=B = L ¥ I - N

\O

10
11
12
13
14

15 |

16
17
18
19
20
21
22
23
24
25
26
27
28

San Francisco County Superlor Gourt

OCT 21 2022
CLEWURT
K-
8 7 (Doputy Clork
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN FRANCISCO
YES INMY BACK YARD, a California Case No. CPF-22-517661
nonprofit corporation; and SONJA TRAUSS,
ORDER RE: DEMURRER
Petitioners and Plaintiffs,
vs. Hearing Judge: Hon. Cynthia Ming-mei Lee
Time: 9:30 am.
CITY AND COUNTY OF SAN Place: Department 503
FRANCISCO; SAN FRANCISCO BOARD
OF SUPERVISORS; and DOES 1-35, Hearing Date: September 9, 2022

Respondents and Defendants,
NORDSTROM, INC.; 469 STEVENSON

INVESTMENT, LLC; YERBA BUENA
NEIGHBORHOOD CONSORTIUM, LLC,

Real Parties in Interest.

The above-titled matter came on regularly for hearing on September 9, 2022 at 9:30 a.m. in
Department 503, the Honorable Cynthia Ming-mei Lee presiding. Ryan J. Patterson and Brian O’Neill
of the law firm Zacks Friedman & Patterson P.C. appeared for petitioners and plaintiffs, Yes in My
Back Yard and Sonja Trauss (collectively, “Petitioners™). Deputy City Attorneys Kristen A. Jensen
and Kathy J. Shin appeared on behalf of defendants and respondents, the City and County of San

Francisco, the Board of Supervisors, and Does 1-35 (collectively, “the City”). The Court took the
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matter under submission and subsequently ordered another hearing on October 7, 2022 for the limited
purpose of additional argument on declaratory relief under the Fourth Cause of Action.

Having now considered the parties’ pleadings and oral argument, the Court SUSTAINS the
demurrer for the following reasons.

L. Legal Background

Under Code of Civil Procedure section 430.30(a), “when any ground for objection to a
complaint, cross-complaint, or answer appears on the face thereof, or from any matter of which the
court is required to or may take judicial notice, the objection on that ground may be taken by a
demurrer to the pleading.” Though courts “must accept all factual allegations in the complaint as true,
a reviewing court “may not consider conclusions of fact or law, opinions, speculation or allegations
which are contrary either to law or to judicially noticed facts.” (Monterey Coastkeeper v. Cent. Coast
Reg'l Water Quality Control Bd. (2022) 76 Cal.App.5th 1, 16; see also City of Atascadero v. Merrill
Lynch, Pierce, Fenner & Smith, Inc. (1999) 68 Cal.App.4th 445, 459 [holding “a demurrer tests the
pleading alone, and not the evidence or the facts alleged™].)

A party may object by demurrer on grounds that “the court has no jurisdiction of the subject of
the cause of action alleged in the pleading.” (Code Civ. Proc. Section 430.10(a).) A party may also
object on grounds that “the pleading does not state facts sufficient to constitute a cause of action.”
(Code Civ. Proc. Section 430.10(e).)

In general, “if there is a reasonable possibility the defect in the complaint could be cured by
amendment, it is an abuse of discretion to sustain a demurrer without leave to amend. Nevertheless,
where the nature of the [petitioner’s] claim is clear, and under substantive law no liability exists, a
court should deny leave to amend because no amendment could change the result.” (City of
Atascadero, supra, 68 Cal.App.4th at 459.) It is petitioner’s burden to “demonstrate the manner in
which the complaint might be amended.” (/bid.)

II. Judicial Notice

The City’s request for judicial notice in support of its demurrer is GRANTED as to Exhibits A-
D under Evidence Code section 452(h). The request for judicial notice of Exhibit E is GRANTED
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under Evidence Code section 452(d). However, the Court’s findings in its order on the Motion to
Lodge and Serve the Record of Proceedings are not dispositive of the issues on demurrer. The request
for judicial notice of Exhibit F is DENIED as the truth of matters asserted is not subject to judicial
notice. (drce v. Kaiser Found. Health Plan, Inc. (2010) 181 Cal. App.4th 471, 482.)

Petitioners’ request for judicial notice in opposition to the demurrer is GRANTED as to
Exhibit 2 under Evidence Code section 452(c) and Exhibit 3 under Evidence Code section 452(h).
The request for judicial notice of Exhibits 1 and 4 are DENIED as the truth of matters asserted is not
subject to judicial notice. (Arce, supra, 181 Cal.App.4th at 482.)

II.  Discussion
The Court addresses each cause of action in the petition in turn.

A, First Cause of Action (Writ of Mandate — Code of Civil Procedure section 1094.5

and/or section 1085; Government Code section 65905.5 — Against All Respondents)

Petitioners allege that the City ignored their legal duty to either approve or disapprove housing
development projects at one of the five public hearings allowed pursuant to SB 330, also known as
Government Code section 65905.5. (Petition at §q 50, 52.) Petitioners fail to state a cause of action.

Under Government Code section 65905.5(d), “Nothing in this section supersedes, limits, or
otherwise modifies the requirements of, or the standards of review pursuant to, Division 13
(commencing with Section 21000) of the Public Resources Code.” As such, Petitioners fail to show
that even if the five-hearing limitation has been reached under SB 330, a project is entitled to move
forward where environmental review has not been completed or where an agency has found the EIR to
be deficient. Petitioners’ argument that the five-hearing limitation does not modify the requirements
of CEQA under Government Code section 65905.5(d) because no formal hearing is required under
CEQA Guidelines, section 15202(a),’ and the City can fully comply with the requirements of CEQA
without ever holding a public hearing ignores this point. (Opp. at 11.) At this juncture, CEQA review

is still in progress. The Board reversed the Planning Commission’s certification of the EIR based on

! Petitioners erroneously cite to section 15202(d). (Opp. at 11.)
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an appeal by Real Party in Interest Yerba Buena Neighborhood Consortium, LLC (“Yerba Buena™).
(Pet. 126, 27, 33.) The Board’s decision states, “this Board remands the Final EIR to the Planning
Department to undertake further environmental review of the Project consistent with this Motion,
before further consideration of EIR Certification and any Project approvals.” (Pet., Ex. B at 8.)

Moreover, although no formal hearing is required under CEQA Guidelines, the Guidelines
encourage public hearings. (see CEQA Guidelines, § 15202(c) [“A public hearing on the
environmental impact of a project should usually be held when the lead agency determines it would
facilitate the purposes and goals of CEQA to do s0”]; § 15202(d) [“A draft EIR or negative declaration
should be used as a basis for discussion at a public hearing”].) Public hearings are also required under
local laws governing CEQA. (see, e.g., S.F. Admin. Code, § 31.14(a) [“The Environmental Review
Officer shall provide public notice of the availability of the draft EIR and schedule a public hearing on
the draft EIR with the Planning Commission”]; SF. Admin. Code § 31.16(b)(4) [“The Clerk of the
Board shall schedule a hearing on the appeal before the full Board”].) Additionally, the San Francisco
Planning Commission and Board of Supervisors are considered local legislative bodies and public
meetings are required of legislative bodies under the Government Code. (see Government Code §§
54952(a) and (b) [defining “legislative body” as “the governing body of a local agency...” [and] “a
commission, committee, board, or other body of a local agency, whether permanent or temporary,
decisionmaking or advisory, created by charter, ordinance, resolution, or formal action of a legislative
body”]; see also Government Code § 54953(a) [“all meetings of the legislative body of a local agency
shall be open and public, and all persons shall be permitted to attend any meeting of the legislative
body of a local agency, except as otherwise provided in this chapter”].)

In light of the Court’s rulings, the Court does not address whether the hearings held by the City
exceed the five hearing limitation under SB 330.

Accordingly, the demurrer is SUSTAINED without leave to amend as to Petitioners’ First

Cause of Action.
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B. Second Cause of Action (Writ of Mandate — Code of Civil Procedure section 1094.5

and/or section 1085; Government Code section 65920 et seq., Public Resources Code section 21100 et

seq. — Against All Respondents)

a. Government Code section 65920 et seq. (Permit Streamlining Act)

Petitioners fail to address the City’s argument that where no EIR has been certified, the time
limits for agency action on a project under Government Code section 65920 et seq., do not apply.
Accordingly, Petitioners have waived this argument. (see Consumer Advoc. Grp., Inc. v. ExxonMobil
Corp. (2008) 168 Cal.App.4th 675, 694, [a brief “should contain a legal argument with citation of
authorities on the points made. If none is furnished on a particular point, the court may treat it as
waived, and pass it without consideration™].)

b. Public Resources Code section 21100 et seq.

Petitioners allege that the City ignored their legal duty under CEQA to certify an EIR within
one year of an application being deemed complete pursuant to Public Resources Code section 21151.5.
(Pet. at § 55.) Petitioners fail to state a cause of action.

CEQA “contains no automatic approval provisions and its time limits are directory rather than
mandatory.” (Schellinger Bros. v. City of Sebastopol (2009), 179 Cal.App.4th 1245, 1260 (internal
citations omitted).) Though “directory time limits may be enforced by a writ of mandate compelling
the agency to act,” that is not the case here. (Sunset Drive Corp. v. City of Redlands (1999) 73
Cal.App.4th 215, 223). In Sunset Drive, the court found that a traditional writ of mandamus lay to
compel a local agéncy to complete the process of completing and certifying an EIR where the agency
refused to take any action towards doing so. (/d. at 222-223.) By contrast, Petitioners do not allege
that the City failed to act on certifying and completing the EIR. They do not dispute that the Planning
Commission certified a final EIR. Rather, they challenge the Board’s subsequent vote to reverse the
Planning Commission’s certification of the EIR after an appeal by Yerba Buena. (Pet. at § 56.)
Similar to Schellinger, “the situation is not that the local agency has refused to exercise its discretion,

but that it has in effect never stopped exercising that discretion, and, if anything, has over-exercised

it (179 Cal.App.4th at 1267.)
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Additionally, Petitioners’ requested relief that the Court reinstate Respondents’ certification of
the EIR for the 469 Stevenson Project, exceeds the scope of the Court’s judicial authority. (Pet. at q
59.) Asin Schellinger, Petitioners seek “the command of the court to the City to take certain
actions...[and] set aside all City decisions other than approval of the project in a particular form.”
(179 Cal.App.4th at 1265 (internal citations omitted).) However, as Schellinger held, “it is traditional
mandamus under Code of Civil Procedure section 1085 that issues to compel the performance of a
ministerial duty, and even then it will not compel the exercise of such a duty in a particular fashion.”
(Ibid.) Though Petitioners posited at oral argument the Court could alternatively order the Board to
conduct a rehearing, this would similarly direct the Board’s exercise of discretion.

Even if the Court considers Petitioners’ argument that the Board’s subsequent reversal of the
certified EIR by the Planning Commission is an abuse of discretion subject to judicial review and can
be set aside pursuant to an administrative mandamus under Public Resources Code section 21168 and
Code of Civil Procedure 1094.5, the relief requested still exceeds the scope of the Court’s judicial
authority. (Opp at 9.) As stated in Public Resources Code section 21168.9, “nothing in this section
authorjzes a court to direct any public agency to exercise its discretion in any way.” Moreover, as no
Final EIR has been certified, the cause of action is not yet ripe. (California Water Impact Network v.
Newhall Cnty. Water Dist. (2008) 161 Cal.App.4th 1464, 1485 [holding “A decision attains the
requisite administrative finality when the agency has exhausted its jurisdiction and possesses ‘no
further power to reconsider or rehear the claim™].)

Petitioners’ argument that the Court need not order the City to exercise its discretion in any
particular manner because the Planning Commission already exercised its discretion to certify a Final
EIR ignores the Board’s authority to decide appeals. (Opp. at 9; Pub. Res. Code § 21151(c) [“If a
nonelected decisionmaking body of a local lead agency certifies an environmental report...that
certification...may be appealed to the agency’s elected decisionmaking body if any”]; CEQA
Guidelines § 15090(b); S.F. Admin. Code § 31.16(a) [“the following CEQA decisions may be
appealed to the Board of Supervisors (the "Board"): (1) certification of a final EIR by the Planning
Commission...”]; see also, e.g., Bakersfield Citizens for Loc. Control v. City of Bakersfield (2004) 124
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Cal.App.4th 1184, 1201-02 [citing Pub. Res. Code § 21151(c) and CEQA Guidelines § 15090(b)];
Vedanta Soc. of S. California v. California Quartet, Ltd. (2000) 84 Cal.App.4th 517, 526 [same].)
In light of the Court’s rulings, the Court does not address the City’s arguments under the
doctrine of laches.
Accordingly, the demurrer is SUSTAINED without leave to amend as to Petitioners’ Second
Cause of Action.

C. Third Cause of Action (Writ of Mandate — Code of Civil Procedure section 1094.5

and/or section 1085; Government Code section 65589.5 — Against All Respondents)

Petitioners allege that the City has not proceeded in a manner required by law, in effect
denying the Project by voting to void the Planning Commission’s approval of the entitlements for the
Project without making findings that the project would have a specific adverse impact upon the public
health or safety as required by Government Code éection 65589.5(j) (also known as the Housing
Accountability Act or “HAA”). (Pet. § 68.) Petitioners fail to state a cause of action.

The Court finds Schellinger instructive on this issue. Schellinger held, “The Housing
Accountability Act expressly states that ‘Nothing in this section shall be construed ... to relieve the
local agency from making one or more of the findings required pursuant to Section 21081 ... or
otherwise complying with the California Environmental Quality Act....” (Gov.Code, § 65589.5, subd.
(e).) But it specifically pegs its applicability to the approval, denial or conditional approval of a
‘housing development project’...which, as previously noted, can occur only after the EIR is certified.
(CEQA Guidelines, § 15090(a).)” (179 Cal.App.4th at 1262.)

Sequoyah Hills Homowners Assn. v. City of Oakland (1993) 23 Cal.App.4th 704 and Tiburon
Open Space Comm. v. Cnty. of Marin (2022) 78 Cal.App.5th 700 do not support Petitioners’ position
that the HAA limits a local government’s discretion under CEQA, as a Final EIR was certified in both
cases. (Opp. at 13.) In Sequoyah, the planning commission held five public hearings to receive
comments on a proposed home development project before it certified the Final EIR and approved a
tentative map for a 45-unit mitigated alternative described in the EIR. (/d. at 710-711.) Appellant

appealed the planning commission’s decision to the city council, which held four more public hearings
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and sustained the planning commission’s decision. (/bid.) The city council found that “the project
was in compliance with the applicable general plan, zoning, and development policies of the City of
Oakland, and that there would be no adverse impact on public health or safety if the project were
approved under the specified conditions.” (Id. at 712.) The city council therefore determined that the
HAA prevented it from requiring the developer to lower the project density. (/bid.) The court found
that the city did not abuse its discretion when it found that any decreased density alternative to the
proposed home development project would be legally infeasible and approved a mitigated alternative.
(/d. at 716.)

Similarly, in Tiburon, the board of supervisors voted to certify the Final EIR, conditionally
approve a developer’s modified housing development plan, and rezone the property for increased
density for the lots the developer would relocate to preserve the ridgeline. (78 Cal.App.5th at 720.)
The county acted in the belief that it was compelled by two stipulated judgments in which the county
“solemnly—and publicly—agreed to approve the developer building no fewer than 43 units on the
property.” (Id. at 709.) Even so, the court concluded that “the County did not abdicate its authority or
otherwise undertake not to comply with CEQA.” (Id. at 710.) The court found that it was implicit in
the 1976 Judgment and explicit in the 2007 Judgment, that an EIR would be prepared...an EIR was
prepared, and went through three drafts, and extensive revision before it was finally certified.” (/d. at
731 [italics in original].) The administrative process also “involved extensive public input and
participation, including multiple Planning Commission meetings and four public hearings before the
Board prior to approval.” (lbid.)

Unlike in Sequoyah and Tiburon, the Board reversed the Planning Commission’s certification
of the EIR based on an appeal by Yerba Buena and made no decision regarding Project approvals. As
discussed, the Board expressly “remand[ed] the Final EIR to the Planning Department to undertake
further environmental review of the Project...before further consideration of EIR Certification and any
Project approvals.” (Pet., E. B at 8.) Accordingly, it is immaterial that the Board did not make the
requisite findings regarding code compliance under Government Code section 65589.5(j), as under

Schellinger, the provisions of the HAA do not apply until after the EIR is certified.
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Accordingly, the demurrer is SUSTAINED without leave to amend as to Petitioners’ Third

Cause of Action.

D. Fourth Cause of Action (Declaratory Relief — Code of Civil Procedure section 1060 —

Against All Respondents)

Petitioners seek a judicial determination and declaration as to the City’s legal duties and rights
under SB 330, CEQA, the PSA, and the HAA. (Pet.qY 79, 80.) Petitioners fail to state a cause of
action.

Where a petition seeks “to review the validity of an administrative action...such review is
properly brought under the provisions of section 1094.5 of the Code of Civil Procedure rather than by
means of declaratory relief.” (State of California v. Superior Ct. (1974) 12 Cal.3d 237, 251; Selby
Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110, 127 [holding “it is settled that
declaratory relief is not an appropriate method for judicial review of administrative decisions”].)

However, declaratory relief is the proper remedy “when it is alleged an agency has a policy of
ignoring or violating applicable laws.” (Venice Town Council, Inc. v. City of Los Angeles, (1996) 47
Cal.App.4th 1547, 1566; see also, e.g., Californians for Native Salmon etc. Assn. v. Dep't of Forestry,
(1990) 221 Cal.App.3d 1419, 1429 [finding that appellants “challenge not a specific order or decision,
or even a series thereof, but an overarching, quasi-legislative policy set by an administrative agency.
Such a policy is subject to review in an action for declaratory relief”’]; Carloss v. Cnty. of Alameda
(2015) 242 Cal.App.4th 116, 125-26 [holding “a declaratory relief action is an appropriate method for
obtaining a declaration that a statute or regulation is facially unconstitutional,” but also holding
“administrative mandamus is ‘the proper and sole remedy’ where a local agency's application of the
law is at issue™].)

To the extent Petitioners ask for an order “commanding Respondents to comply with SB 330,
CEQA, the PSA, and the HAA with respect to the proposed Project at 469 Stevenson Street,
including...an order that the Project is deemed complaint with all ‘all applicable, objective general
plan, zoning, and subdivision standards and criteria, including design review standards, in effect at the

time that the application was deemed complete’ as a matter of law and an order directing Respondents
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to approve the Project within 60 days pursuant to Gov. Code § 65589.5(k),” declaratory relief is
unavailable. (Pet. at 17, § 1; Monterey Coastkeeper, supra, 76 Cal.App.5th at 18 [holding “declaratory
relief generally is not available to use the courts to tell an administrative agency how to do its job”].)

To the extent Petitioners allege a broader pattern and practice of not complying with SB 330,
CEQA, the PSA, and the HAA, they fail to state specific facts supporting that claim. (Pet.§79.) In
Monterey Coastkeeper, supra, 76 Cal.App.5th at 18, the court found that “although the complaint
generally alleges a pattern and practice of ignoring or not implementing the NPS Policy, at its heart,
the complaint contests the effectiveness of the State Board's and regional water boards’ efforts to
implement the policy.” Similarly, Petitioners’ allegations that the City failed to comply with the five-
hearing limitation, failed to certify the EIR within one year, and failed to approve a code-complaint
housing development Project without making any findings related to ‘objective, identified written
public health or safety standards,’ contests the Board’s decision on appeal with respect to one specific
project, as opposed to a broader pattern or practice of violating state law. (Pet. 4] 78.) By contrast, in
Native Salmon, “appellants alleged a list of 65 approved THPs [timber harvest plans] as illustrative of
respondents' ‘procedure’ to issue responses to public comments tardily or not at all, and of
respondents' having ‘consistently ignored’ their duty to assess cumulative impacts [on the
environment].” (221 Cal.App.3d at 1425.) Similarly, in Venice Town Council, appellants alleged
numerous specific examples in which the City violated the Mello Act, which “imposes a mandatory
duty on the City in certain circumstances to require replacement housing for low-or moderate-income
persons or families where units occupied by qualifying pérsons are converted or destroyed.” (47
Cal.App.4th at 1552, 1559-60.)

The Court finds that Petitioners’ reliance on a November 18, 2021 letter from the Department
of Housing and Community Development (“HCD?) is insufficient to show that the City has a policy of
violating state law. (Ex. A to Pet.) HCD addressed only two projects — 469 Stevenson Street and 450-
474 O’Farrell Street and requested that the City provide written findings for actions taken by the
Board on both projects. (/d.) The Board issued its written decision on the 469 Stevenson Street

Project less than a month later on December 14, 2021. (Ex. B to Pet.) Additionally, HCD referenced
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only the O’Farrell Street project regarding its concerns that the City may have violated the “S Hearing
Rule” and the HAA. (Ex. A to Pet.)

The Court further finds that the claim for declaratory relief, as alleged, is wholly derivative of
the first through third causes of action for violations under SB 330, CEQA, the PSA, and the HAA.
(Pet. §79.) Where the trial court concludes “the plaintiff did not state sufficient facts to support a
statutory claim and therefore sustained a demurrer as to that claim, a demurrer is also properly
sustained as to a claim for declaratory relief which is “wholly derivative” of the statutory claim.”

(Ball v. FleetBoston Fin. Corp. (2008) 164 Cal.App.4th 794, 800.)

Accordingly, the demurrer is SUSTAINED as to Petitioners’ Fourth Cause of Action.

At oral argument, Petitioners requested leave to amend the cause of action for declaratory
relief. ' When asked how Petitioners would amend the petition to show that the City has a policy of
violating state law, Petitioners indicated that they would attach formal policy documents from the City
in support of their claim and allege examples of other projects beyond the 469 Stevenson Street
Project. The Court therefore grants Petitioners’ request to amend the cause of action to allege facts
supporting their claim that the City has a policy of violating state law.

V. Conclusion

For the reasons stated above, the City’s demurrer is SUSTAINED without leave to amend as to
the First, Second, and Third Causes of Action. The demurrer is SUSTAINED with leave to amend as
to the Fourth Cause of Action for declaratory relief. Petitioners have 30 days from the date of this
order to amend the petition.

IT IS SO ORDERED.

Dated: @CM?W 021 , 2022 m\"

Hon. Cynthia Ming-mei Lee
JUDGE OF THE SUPERIOR COURT
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L, the undersigned, certify that I am an employee of the Superior Court of California, County Of
San Francisco and not a party to the above-entitled cause and that on October 21, 2022 I served the
foregoing Order RE: Demurrer on each counsel of record or party appearing in propria persona
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