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EEDERAL, PROSECTIIORS IiAY NOtr USE KNOI{IJEDGE INSTRUCTION
UPEEIJD IN I'NTTEDI_TAIfES \/. McKITERTCK

The SoLicitor General has informed. the Supreme Court that
Department of Justice prosecutors r.ril-l no longer use the mens rea
knowledge instruction approved by the Ninth Circuit j-n United
srates v- McKirtrick, \42 F.3d 1170 (9th cir. 1998)- rn
McKitt-rick, the Ninth Circuit upheld a jury instruction in an
Eu.d4ngered Species Act taking p=osecrrtioa that required the
government to prove that (1) the defendant knowingly shot an
animal and (2) the animal- was a species protected under the
Endangered Species Act. The instiuetion expressly stated,
however, that the government was not required to prove the
defendant knew the biological identity of the animal at the time
he shot it. fn approving this instruction, the Ninth Circuit
relied in part upon Fifth Circuit decisions in ,United States v,,-
rv,ey, 949 F.Zd 759 (5th cir. 199L) and unired, states_v_-__l.tsqven,
915 F-2d 1016 (5th Cir. 1990)r Err Eleventh Circuit decision'in
Vnited States v. Griosby, 111 F.3d 806 (11th Cir, L991), and
several district court deci-sions.

In opposition to a cert petj-tion in McKittrick, the
Solicitor General informed the Supreme Court that the United
States would no longer orequest the use of this instruction,
because it does not adequately explicate the meaning of the term
'knowingly' in [Tit]-e 161 Section 1540(b) (1] .' 4.11 Deparhest
proseeutors are instrusted not, to request, a-d to object to, the
use of tb,e lcnorrledge instruction at issue 5"n MeKittrick. For an
approved mens rea in$truction, or any other questions concerning
prosecutj.ons under the Endangered Species Act or afly other
wildlife or fisheries statute, contaet .Iohn Webb, Assistant
Chief, Wildi.ife and Marine Resources, Environment and Natural
Resources Division, Department of r.Tustice. Phone: (202)
305-0227; Faxz QOZ) 305-0275; Email: john.webbGuedoj,gov,


