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          1
 
          2                    UNITED STATES DISTRICT COURT
 
          3                   CENTRAL DISTRICT OF CALIFORNIA
                                    WESTERN DIVISION
          4
 
          5
              UNITED STATES OF AMERICA,     )
          6                                 )
                     PLAINTIFF,             )
          7                                 )
                     VS.                    )  CASE NO. CR 09-00122-RZ
          8                                 )
                                            )
          9   GERARD "JERRY" SNAPP,         )  LOS ANGELES, CALIFORNIA
                                            )  JANUARY 25, 2010
         10                                 )  (1:32 P.M. TO 1:58 P.M.)
                     DEFENDANT.             )
         11   ______________________________)
 
         12                            SENTENCING
                           BEFORE THE HONORABLE RALPH ZAREFSKY
         13                   UNITED STATES MAGISTRATE JUDGE
 
         14
 
         15
 
         16
              APPEARANCES:             SEE NEXT PAGE
         17
              COURT REPORTER:          RECORDED; COURT SMART
         18
              COURTROOM DEPUTY:        ILENE BERNAL
         19
              TRANSCRIBER:             DOROTHY BABYKIN
         20                            COURTHOUSE SERVICES
                                       1218 VALEBROOK PLACE
         21                            GLENDORA, CALIFORNIA  91740
                                       (626) 963-0566
         22
 
         23
 
         24
              PROCEEDINGS RECORDED BY ELECTRONIC SOUND RECORDING;
         25   TRANSCRIPT PRODUCED BY TRANSCRIPTION SERVICE.
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          1   APPEARANCES:  (CONTINUED)
              FOR THE PLAINTIFF:       GEORGE CARDONA, ACTING
          2                            UNITED STATES ATTORNEY
                                       CHRISTINE C. EWELL
          3                            CHIEF, CRIMINAL DIVISION
                                       ASSISTANT UNITED STATES ATTORNEY
          4                            BY:  DENNIS MITCHELL
                                       ASSISTANT UNITED STATES ATTORNEY
          5                            312 NORTH SPRING STREET
                                       LOS ANGELES, CALIFORNIA  90012
          6
              FOR THE DEFENDANT:       SEAN K. KENNEDY
          7                            FEDERAL PUBLIC DEFENDER
                                       BY:  ANTHONY EAGLIN
          8                            DEPUTY FEDERAL PUBLIC DEFENDER
                                       321 EAST SECOND STREET
          9                            LOS ANGELES, CALIFORNIA  90012
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          1   LOS ANGELES, CALIFORNIA; MONDAY, JANUARY 15, 2010; 1:32 P.M.
 
          2             THE CLERK:  CALLING CASE NUMBER CR 09-00122-RZ,
 
          3   UNITED STATES OF AMERICA VERSUS GERARD JERRY SNAPP.
 
          4             COUNSEL, PLEASE MAKE YOUR APPEARANCES.
 
          5             MR. MITCHELL:  GOOD AFTERNOON, YOUR HONOR.
 
          6             DENNIS MITCHELL APPEARING ON BEHALF OF THE UNITED
 
          7   STATES.
 
          8             THE COURT:  GOOD AFTERNOON.
 
          9             MR. EAGLIN:  GOOD AFTERNOON, YOUR HONOR.
 
         10             ANTHONY EAGLIN ON BEHALF OF GERARD EUGENE SNAPP,
 
         11   WHO'S PRESENT AND BEFORE THE COURT.
 
         12             YOUR HONOR, MAY I TAKE THE PODIUM?
 
         13             THE COURT:  ALL RIGHT.  WHERE ARE YOU GOING TO TAKE
 
         14   IT?
 
         15             MR. EAGLIN:  JUST STAND IN FRONT OF THE PODIUM,
 
         16   YOUR HONOR.
 
         17             THE COURT:  ALL RIGHT.  GO AHEAD.
 
         18             ALL RIGHT.  WE'RE HERE FOR SENTENCING.
 
         19             MR. SNAPP, HAVE YOU READ THE PRESENTENCE -- THE
 
         20   PRESENTENCE REPORT?
 
         21             THE DEFENDANT:  I BELIEVE I HAVE.
 
         22             THE COURT:  MR. MITCHELL, YOU'VE READ IT?
 
         23             MR. MITCHELL:  YES, YOUR HONOR.
 
         24             THE COURT:  AND MR. EAGLIN?
 
         25             MR. EAGLIN:  I HAVE, YOUR HONOR.
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          1             THE COURT:  ALL RIGHT.  ARE THERE ANY OBJECTIONS TO
 
          2   ANYTHING IN THE REPORT OTHER THAN WHAT YOU'VE PUT IN YOUR
 
          3   PAPERS ALREADY TO ME, MR. MITCHELL?
 
          4             MR. MITCHELL:  NO, YOUR HONOR.
 
          5             THE COURT:  MR. EAGLIN?
 
          6             MR. EAGLIN:  NO, YOUR HONOR.
 
          7             THE COURT:  ALL RIGHT.  THERE ARE SOME CALCULATIONS
 
          8   UNDER THE SENTENCING GUIDELINES IN THE REPORT.
 
          9             BOTH COUNSEL AGREE THEY ARE APPROPRIATE, MR.
 
         10   MITCHELL?
 
         11             MR. MITCHELL:  YES, YOUR HONOR.
 
         12             THE COURT:  MR. EAGLIN?
 
         13             MR. EAGLIN:  YES, YOUR HONOR.
 
         14             THE COURT:  ALL RIGHT.  MR. EAGLIN, I'LL HEAR FROM
 
         15   YOU AS TO WHAT YOU THINK AN APPROPRIATE SENTENCE SHOULD BE.
 
         16             MR. EAGLIN:  YOUR HONOR, WE ARE BEFORE THE COURT
 
         17   FOR SENTENCING AFTER MR. SNAPP HAVING BEEN CONVICTED BY A
 
         18   JURY IN THIS COURT OF OFFERING AN ENDANGERED SPECIES FOR
 
         19   SALE.
 
         20             I NEED NOT GET INTO THE FACTS OF THIS CASE BECAUSE
 
         21   THE COURT WAS THERE, AND THE COURT HEARD ALL THE EVIDENCE IN
 
         22   THIS CASE.
 
         23             THE COURT:  JUST A MOMENT.
 
         24             ARE WE ABLE TO PICK UP WHAT MR. EAGLIN IS SAYING?
 
         25   COULD YOU MOVE -- THERE YOU GO.
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          1             ALL RIGHT.
 
          2             MR. EAGLIN:  THE COURT HAS HEARD ALL OF THE
 
          3   EVIDENCE IN THIS PARTICULAR CASE.
 
          4             MR. SNAPP WAS IN --
 
          5             THE COURT:  ONE MINUTE.
 
          6             (THE COURT CONFERRING WITH CLERK.)
 
          7             THE COURT:  JUST KEEP YOUR VOICE UP SO WE CAN MAKE
 
          8   SURE WE RECORD YOU.  ALL RIGHT?
 
          9             MR. EAGLIN:  I WILL, YOUR HONOR.
 
         10             THE COURT:  ALL RIGHT.  GO AHEAD.
 
         11             MR. EAGLIN:  MR. SNAPP WAS IN POSSESSION OF THIS
 
         12   ELEPHANT SKULL FOR NO NEFARIOUS REASONS.  MR. SNAPP IS A
 
         13   COLLECTOR.  HE REFERS TO HIMSELF AS A -- HE IS A COLLECTOR OF
 
         14   BONES.  HE SALVAGED -- HE'S A RECYCLER OF ANIMAL PARTS.
 
         15             HE HAD A NUMBER OF PARTS IN HIS COLLECTION.  AND
 
         16   THE COURT SAW THAT ELEPHANT SKULL THAT WAS IN THE COURT.  IT
 
         17   WAS BY NO MEANS SOME -- THE COURT EXPRESSED SOME CONCERN
 
         18   INITIALLY PRIOR TO THE TRIAL AS TO WHETHER OR NOT THIS WOULD
 
         19   HAVE BEEN A SANITARY ITEM OR NOT.
 
         20             AND THE COURT SAW THAT THIS WAS NOT ONLY A SANITARY
 
         21   SPECIMEN BUT THE MATTER WAS CLEAN.  THE MATTER WAS PERFECTLY
 
         22   PRESERVED.  AND SUCH WERE A LOT OF THE THINGS IN MR. SNAPP'S
 
         23   COLLECTION.
 
         24             AND THE COURT IS AWARE OF HOW MR. SNAPP CAME INTO
 
         25   POSSESSION OF THIS ELEPHANT SKULL.  THIS ELEPHANT WAS A
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          1   NATIVE ELEPHANT OF THE STATE OF THE CALIFORNIA -- NOT NATIVE,
 
          2   BUT THIS ELEPHANT WAS A MEMBER OF THE LOS ANGELES ZOO UNTIL
 
          3   THIS ELEPHANT DIED AND WAS BROUGHT TO A RENDERING PLANT.
 
          4   MR. SNAPP RESCUED OR OBTAINED THIS ELEPHANT SKULL FROM THE
 
          5   RENDERING PLANT.  HE CURED IT.  PLACED IT IN HIS COLLECTION.
 
          6   AND THEN AT A POINT IN TIME WHEN HE WAS EXPERIENCING EXTREME
 
          7   FINANCIAL DIFFICULTY HE OFFERED THE ELEPHANT SKULL FOR SALE.
 
          8             I INDICATED IN MY PAPERS THAT IT WAS NOT AGAINST
 
          9   ANY FEDERAL LAW FOR MR. SNAPP TO HAVE -- POSSESS THIS
 
         10   ELEPHANT SKULL.  IT WAS NOT AGAINST ANY FEDERAL LAW FOR MR.
 
         11   SNAPP TO OFFER THIS ELEPHANT SKULL FOR SALE EVEN WITHIN THE
 
         12   STATE OF CALIFORNIA.
 
         13             BUT THE GOVERNMENT IN ITS PAPERS SUGGESTS THAT
 
         14   THERE IS POTENTIALLY SOME STATE STATUTE WHICH DEFENDANT
 
         15   PROBABLY COULD HAVE RUN AFOUL BY OFFERING THIS ELEPHANT SKULL
 
         16   FOR SALE IN THE STATE OF CALIFORNIA.  BUT THAT'S BESIDE THE
 
         17   POINT.  WE'RE HERE FOR SENTENCING.
 
         18             AND WHEN THE COURT CONSIDERS ALL THE FACTS AND
 
         19   CIRCUMSTANCES IN THIS CASE, NOTWITHSTANDING THE GUIDELINE
 
         20   RANGE OF 10 TO 16 MONTHS, ALL OF THE PARTIES BEFORE THE COURT
 
         21   ARE IN AGREEMENT THAT A CUSTODIAL SENTENCE WITHIN THE
 
         22   RECOMMENDATION OF THE GUIDELINE RANGE IS MORE THAN NECESSARY
 
         23   TO ADDRESS THE NEEDS OF PUNISHMENT IN THIS PARTICULAR CASE.
 
         24             THE PROBATION OFFICER RECOMMENDS TO THE COURT A
 
         25   SENTENCE OF THREE YEARS' PROBATION -- BUT SOMEHOW STILL
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          1   WEDDED TO THE GUIDELINE SUGGESTS -- RECOMMENDS THAT THIS
 
          2   COURT IMPOSE A SENTENCE OF TEN MONTHS OF HOME DETENTION AND
 
          3   IN ADDITION TO THAT SOME 250 HOURS OF COMMUNITY SERVICE.  THE
 
          4   GOVERNMENT THINKS THAT THAT IS THE APPROPRIATE SENTENCE.
 
          5             WE WOULD SUBMIT TO THE COURT THAT A SENTENCE LESS
 
          6   THAN THAT WOULD BE APPROPRIATE IN THIS CASE.  IF THERE EVER
 
          7   WAS A CASE WHERE STRAIGHT PROBATION WOULD BE APPROPRIATE, I
 
          8   WOULD SUBMIT THAT THIS WOULD BE ONE OF THOSE CASES.
 
          9             THIS DEFENDANT WAS NOT ENGAGED IN THE SELLING OF
 
         10   ANIMAL PARTS.  THIS PERSON WAS INTERESTED IN PARTING WITH A
 
         11   COLLECTION OF HIS HOBBY.  HE JUST CHOSE TO GO ABOUT IT WHICH
 
         12   RAN AFOUL OF THE LAW.
 
         13             WE WOULD ASK THAT THE COURT IMPOSE A SENTENCE OF
 
         14   STRAIGHT PROBATION.  AND IF THE COURT FEELS THAT THERE SHOULD
 
         15   BE SOME CONDITION ATTACHED TO PROBATION, WE WOULD SUGGEST
 
         16   THAT PERHAPS MAYBE A TERM OF HOME DETENTION LESS THAN THAT
 
         17   WHICH IS RECOMMENDED BY THE PROBATION OFFICER AND THE
 
         18   GOVERNMENT.  A SENTENCE OF THREE MONTHS HOME DETENTION WOULD
 
         19   BE MORE THAN ADEQUATE TO ADDRESS PUNISHMENT IN THIS
 
         20   PARTICULAR CASE.
 
         21             IN ADDITION, YOUR HONOR, THE PROBATION OFFICER ALSO
 
         22   RECOMMENDS 250 HOURS OF COMMUNITY SERVICE.  THAT IS A
 
         23   SUBSTANTIAL NUMBER OF HOURS WHEN YOU CONSIDER THE ADDITIONAL
 
         24   RECOMMENDATION OF HOME DETENTION.
 
         25             I WOULD ASK THAT THE COURT IMPOSE SOMETHING LIKE 50
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          1   HOURS OF COMMUNITY SERVICE, THREE MONTHS OF HOME DETENTION,
 
          2   THREE YEARS OF PROBATION.  THAT WOULD BE A JUST SENTENCE.
 
          3   AND WE FEEL THAT THAT WOULD BE THE APPROPRIATE SENTENCE IN
 
          4   THIS CASE.
 
          5             THE COURT:  THANK YOU.
 
          6             MR. MITCHELL.
 
          7             MR. MITCHELL:  THANK YOU, YOUR HONOR.
 
          8             THE GOVERNMENT'S POSITION IS PRETTY WELL SPELLED
 
          9   OUT IN THE PLEADING THAT WAS FILED IN RESPONSE TO THE
 
         10   PRESENTENCE REPORT AND TO THE DEFENDANT'S SENTENCING
 
         11   POSITION.
 
         12             THE BOTTOM LINE, YOUR HONOR, IS THAT GIVEN THE
 
         13   PARTICULAR HISTORY AND CHARACTERISTICS OF DEFENDANT AND THE
 
         14   NATURE OF THIS OFFENSE AND SO FORTH, WHEN ALL THOSE FACTORS
 
         15   ARE TAKEN INTO ACCOUNT A CUSTODIAL SENTENCE WOULD BE A LITTLE
 
         16   TOO MUCH HERE -- DESPITE THE FACT DEFENDANT DID GO TO TRIAL
 
         17   AND SO FORTH.
 
         18             THERE SHOULD BE SOMETHING MORE THAN PROBATION.  AND
 
         19   THE SENTENCE THAT'S BEEN RECOMMENDED BY THE PROBATION OFFICE
 
         20   REALLY STRIKES THE RIGHT BALANCE.
 
         21             THERE SHOULD BE SOMETHING MORE THAN PROBATION
 
         22   BECAUSE DEFENDANT NOT ONLY VIOLATED A STATUTE, THE EVIDENCE
 
         23   SHOWS THAT HE KNEW HE WAS VIOLATING THE STATUTE.  HE KNEW --
 
         24   OR, AT LEAST -- AT THE VERY LEAST, HE WAS DOING SOMETHING
 
         25   ILLEGAL.
 
 
 
 
 

Case 2:09-cr-00122-RZ   Document 75    Filed 03/04/10   Page 9 of 23Case 2:09-cr-00122-RZ     Document 87-1     Filed 10/13/11     Page 10 of 24   Page ID
#:839



 
 
                                                                      10
 
          1             THE EVIDENCE SHOWED THAT HE WAS GIVING SOME ADVICE
 
          2   ABOUT HOW TO AVOID DETECTION IN CASE THE PURCHASER OF THE
 
          3   SKULL WAS STOPPED.  THAT KIND OF EVIDENCE SHOWS HE WAS NOT
 
          4   IGNORANT OF THE FACT THAT HE WAS VIOLATING THE LAW.  AND SO
 
          5   SOMETHING THAT'S MORE SEVERE THAN PROBATION IS CALLED FOR.
 
          6             AND, YET, THE DEFENDANT BASICALLY MOST OF HIS LIFE
 
          7   HAS LED A LAW-ABIDING LIFE.  HE'S SHOWN A LOT OF
 
          8   CHARACTERISTICS OF SELFLESSNESS AND HELPING OTHERS.
 
          9             AND IT ALSO IS CLEAR THAT HIS PRIME MOTIVATION FOR
 
         10   SELLING THE ELEPHANT SKULL, IT WASN'T A BUSINESS THAT HE HAD.
 
         11   HE WAS -- HE DIDN'T REALLY WANT TO SELL IT, BUT HE WAS
 
         12   DESPERATE FINANCIALLY.  AND THAT WAS REALLY HIS MOTIVATION.
 
         13   IT WASN'T THAT HE HAD THIS KIND OF BUSINESS WHERE HE WAS JUST
 
         14   SELLING THESE THINGS ON AN ONGOING BUSINESS.
 
         15             SO, IN SOME WAYS HIS MOTIVE WAS NOT AS CULPABLE,
 
         16   SHALL WE SAY, AS IT COULD BE WITH SOMEONE WHO WAS OPERATING
 
         17   THIS KIND OF A BUSINESS.  AND, YET, ON THE OTHER HAND, HE DID
 
         18   KNOW THAT WHAT HE WAS DOING WAS VIOLATING THE LAW.
 
         19             SO, A HOME DETENTION SENTENCE REALLY STRIKES THE
 
         20   RIGHT BALANCE.  I DON'T THINK THERE'S ANYTHING TOO SEVERE
 
         21   ABOUT TEN MONTHS OF HOME DETENTION.  THE GOVERNMENT HAS NO
 
         22   OBJECTION.
 
         23             AND I SUSPECT THE PROBATION OFFICER WOULD PROBABLY
 
         24   ALLOW MR. SNAPP TO WORK DURING THE DAY.  HOPEFULLY, HE CAN
 
         25   FIND EMPLOYMENT -- SO THAT IF HE NEEDS TO LEAVE HIS HOME OR
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          1   WORK DURING THE DAY, HE'D BE ABLE TO DO IT.  BUT, OBVIOUSLY,
 
          2   YOU KNOW, THE NIGHT HOURS HE SHOULD BE SERVING HIS HOME
 
          3   DETENTION SENTENCE.
 
          4             THE 250 HOURS OF COMMUNITY SERVICE IS APPROPRIATE.
 
          5   GIVEN, YOU KNOW -- MR. SNAPP'S GOT A LOT TO OFFER IN TERMS OF
 
          6   HIS KNOWLEDGE ABOUT SPECIES AND ENDANGERED SPECIES AND SO
 
          7   FORTH.  MAYBE THERE'S SOME KIND OF COMMUNITY SERVICE HE CAN
 
          8   DO IN THAT REGARD.  WHO KNOWS.  BUT I DON'T THINK THAT OVER A
 
          9   THREE-YEAR PERIOD OF PROBATION IT WILL BE DIFFICULT AT ALL
 
         10   FOR MR. SNAPP TO COMPLETE 250 HOURS OF COMMUNITY SERVICE.
 
         11             A FINE IS CLEARLY NOT WARRANTED HERE.  DEFENDANT'S
 
         12   FINANCIAL CONDITION CERTAINLY DOESN'T ALLOW THAT.
 
         13             SO, UNLESS, THERE'S FURTHER QUESTIONS FROM THE
 
         14   COURT, I THINK THAT THE SENTENCE THAT PROBATION HAS
 
         15   RECOMMENDED IS A FAIR ONE.  IT'S JUST.  IT REALLY FOLLOWS THE
 
         16   SPIRIT AND THE LETTER OF WHAT THE -- NOT ONLY SENTENCING --
 
         17   WELL, THE SENTENCING GUIDELINES, NO, BUT THE FACTORS SET
 
         18   FORTH IN TITLE 18, UNITED STATES CODE SECTION 3553(A) AND SO
 
         19   FORTH IN THAT SECTION.
 
         20             AND THAT'S WHAT THE GOVERNMENT WOULD RECOMMEND.
 
         21             THE COURT:  ALL RIGHT.
 
         22             MR. EAGLIN:  YOUR HONOR, MAY I JUST ADD JUST A
 
         23   COUPLE MORE COMMENTS.
 
         24             AND MR. SNAPP, HE JUST ADVISED ME THAT -- YOU KNOW,
 
         25   IN TERMS OF COMMUNITY SERVICE AND THE 250 HOURS OF COMMUNITY
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          1   SERVICE, MR. SNAPP ADVISED ME THAT HE DOES NOT LIVE IN A
 
          2   COMMUNITY.
 
          3             AT THE TIME THAT MR. SNAPP WENT TO TRIAL, MR. SNAPP
 
          4   WAS LIVING ON A 10-ACRE --
 
          5             (MR. EAGLIN CONFERRING BRIEFLY WITH CLIENT.)
 
          6             MR. EAGLIN:  IT WAS A THREE-ACRE COMPOUND OUT IN
 
          7   THE RURAL PARTS OF RIVERSIDE.  SINCE THEN, MR. SNAPP HAS
 
          8   MOVED.  HE LIVES IN AN EVEN RURAL -- MORE RURAL AREA.  IT'S
 
          9   MY UNDERSTANDING HE LIVES IN APPLE VALLEY.
 
         10             THE DEFENDANT:  I LIVE APPROXIMATELY 10 MILES OUT
 
         11   OF APPLE VALLEY IN THE MIDDLE OF THE MOJAVE DESERT.
 
         12             MR. EAGLIN:  IN THE MIDDLE OF THE MOJAVE DESERT.
 
         13             THE DEFENDANT HAD SOME PROBLEMS WITH TRANSPORTATION
 
         14   TO MAKE IT TO COURT DURING THE TRIAL.  AT ONE POINT IN TIME
 
         15   THE COURT THREATENED TO SANCTION MR. SNAPP BECAUSE HE DID NOT
 
         16   APPEAR TIMELY.  THERE WOULD BE SOME PROBLEMS WITH RESPECT TO
 
         17   COMMUNITY SERVICE.  THERE'S VERY LITTLE, IF ANY, COMMUNITY
 
         18   SERVICE THE DEFENDANT COULD -- COULD DO WITHIN THE AREA IN
 
         19   WHICH HE LIVES.
 
         20             I WOULD ASK THAT THE COURT CONSIDER THAT IN
 
         21   FASHIONING ANY SENTENCE THAT THE COURT THINKS IS JUST.
 
         22             WITH THAT, WE WOULD SUBMIT THE MATTER, YOUR HONOR.
 
         23             THE COURT:  MR. MITCHELL, IS THERE ANYTHING
 
         24   FURTHER?
 
         25             MR. MITCHELL:  ONE OTHER ITEM, YOUR HONOR.  AND I
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          1   SHOULD HAVE THOUGHT OF THIS EARLIER -- IT WAS THIS MORNING.
 
          2   I, UNFORTUNATELY, THOUGHT OF IT THIS LATE.  AND THAT IS THAT
 
          3   I THINK IT'S NECESSARY FOR THE GOVERNMENT TO SUBMIT AN
 
          4   APPLICATION FOR A FINAL ORDER OF FORFEITURE ALONG WITH A
 
          5   PROPOSED ORDER OF FORFEITURE.  AND I WILL -- I DID CHECK WITH
 
          6   --
 
          7             THE COURT:  WHY DO YOU THINK THAT'S NECESSARY?
 
          8             MR. MITCHELL:  I WENT TO THE ASSET FORFEITURE
 
          9   SECTION THIS MORNING, YOUR HONOR, AND SPOKE WITH ONE OF THE
 
         10   PEOPLE UP THERE WHO HAS SOME EXPERIENCE IN THAT AREA.  AND
 
         11   SHE INFORMED ME THAT THAT'S TYPICALLY WHAT'S DONE.
 
         12             WE ALREADY HAVE A PRELIMINARY ORDER.
 
         13             THE COURT:  YES.
 
         14             MR. MITCHELL:  THERE'S HAS BEEN A PUBLICATION OF A
 
         15   NOTICE.  BUT I THINK THERE'S SOME FORMALITY WITH THIS THING
 
         16   WHERE THERE'S AN APPLICATION AND A PROPOSED FINAL ORDER.
 
         17             AND SO --
 
         18             THE COURT:  THE LAW REQUIRES, AS I UNDERSTAND IT,
 
         19   THAT THE JUDGMENT INCLUDE A FINAL ORDER OF FORFEITURE.  BUT I
 
         20   DON'T KNOW WHY YOU WOULD HAVE TO SUBMIT A FURTHER APPLICATION
 
         21   UNLESS YOU JUST WANT TO.
 
         22             MR. MITCHELL:  JUST TO PLAY IT SAFE.
 
         23             MY UNDERSTANDING FROM THE AUSA WHO WAS TELLING ME
 
         24   ABOUT THIS WAS THAT YOU COULD HAVE A DEFENDANT SENTENCED AND
 
         25   STILL HAVE FORFEITURE PROCEEDINGS ONGOING.
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          1             MY SUGGESTION --
 
          2             THE COURT:  I THINK THAT USED TO BE THE LAW, BUT IT
 
          3   CHANGED IN DECEMBER.
 
          4             MR. MITCHELL:  OH.  I APPRECIATE THAT.  I DIDN'T
 
          5   KNOW THAT.
 
          6             MY SUGGESTION, YOUR HONOR, WOULD SIMPLY BE -- IS
 
          7   THAT THE COURT, IF POSSIBLE, NOT ISSUE A FINAL JUDGMENT UNTIL
 
          8   LET'S SAY FRIDAY.  AND THAT WAY I CAN GET AN APPLICATION IN
 
          9   TOMORROW OR WEDNESDAY AT THE LATEST AND LODGE THAT WITH THE
 
         10   COURT IF THE COURT THINKS THAT'S APPROPRIATE, YOU KNOW, TO
 
         11   PROCEED FROM THERE.
 
         12             THE COURT:  WELL, WHAT WOULD THIS APPLICATION SAY?
 
         13             MR. MITCHELL:  WELL, I LOOKED AT THE FORM THAT I
 
         14   WAS GIVEN, AND IT BASICALLY RECITES THE FACT THAT THERE WAS A
 
         15   PRELIMINARY ORDER, THAT A FINAL ORDER IS APPROPRIATE.  IT
 
         16   WOULD RECITE THE FACT THAT THE DEFENDANT WAS CONVICTED.  AND
 
         17   THAT UNDER THE LAW THE GOVERNMENT IS ENTITLED TO HAVE THE
 
         18   SKULL FORFEITED.  THAT'S PRETTY MUCH WHAT IT WOULD SAY I
 
         19   THINK.
 
         20             THE COURT:  IS THERE ANY --
 
         21             MR. MITCHELL:  THERE'S A BOND THERE TOO.
 
         22             THE COURT:  IS THERE ANYTHING TO CONTEST IN THAT,
 
         23   MR. EAGLIN?
 
         24             MR. EAGLIN:  YOUR HONOR, WE TAKE NO POSITION WITH
 
         25   RESPECT TO THE GOVERNMENT'S FORMALITY.
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          1             THE COURT:  LET ME ASK IT THIS WAY.  LET'S ASSUME
 
          2   THAT MR. MITCHELL INSTEAD OF TELLING ME THAT HE WANTED TO PUT
 
          3   IN AN APPLICATION, HAD SUBMITTED AN APPLICATION THAT
 
          4   CONTAINED THE ITEMS HE JUST ENUMERATED.
 
          5             WOULD YOU CONTEST IT?
 
          6             MR. EAGLIN:  I WOULD NOT, YOUR HONOR.
 
          7             THE COURT:  ALL RIGHT.
 
          8             MR. MITCHELL:  ONE LAST FACT, YOUR HONOR --
 
          9             THE COURT:  YES.
 
         10             MR. MITCHELL: -- JUST FOR THE SAKE OF FULL
 
         11   DISCLOSURE.
 
         12             WHEN THE THING GOT PUBLISHED, THE NOTICE OR THE
 
         13   PRELIMINARY ORDER OF FORFEITURE, THE CASE NUMBER WAS CRIMINAL
 
         14   09-122-RZ.  TECHNICALLY, I GUESS IT SHOULD HAVE HAD A PAREN,
 
         15   CAPITAL A, CLOSE PAREN, BECAUSE THE MATTER THAT WENT TO TRIAL
 
         16   WAS A SUPERSEDING INFORMATION.
 
         17             BUT I DON'T BELIEVE THAT THAT SHOULD AFFECT
 
         18   ANYTHING.  I THINK IF ANYBODY WANTED TO FIND THE CASE SIMPLY
 
         19   BY HAVING 09-122-RZ OR MR. SNAPP'S NAME, I THINK THEY WOULD
 
         20   BE ABLE TO FIND IT.  BUT I JUST WANTED TO DISCLOSE THAT.  I
 
         21   HAD ASKED TO PUT IN THE Z -- I MEAN, THE CAPITAL A, BUT
 
         22   APPARENTLY IT DIDN'T HAPPEN.
 
         23             THE COURT:  ALL RIGHT.
 
         24             MR. MITCHELL:  I SHOULD HAVE PUT IT IN MY PAPERS
 
         25   THERE WHEN I WAS GIVING IT TO THE PEOPLE WHO PUBLISHED IT.
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          1             THANKS.
 
          2             THE COURT:  ALL RIGHT.  THE COURT RECEIVES THE
 
          3   PRESENTENCE REPORT AND ADOPTS ITS FINDINGS OF FACT AND
 
          4   CONCLUSIONS OF LAW.
 
          5             MR. SNAPP, YOU HAVE THE RIGHT TO ADDRESS THE COURT
 
          6   AS TO ANYTHING YOU THINK PERTINENT TO THESE PROCEEDINGS.  YOU
 
          7   DON'T HAVE TO, BUT IT IS YOUR ABSOLUTE RIGHT BEFORE I
 
          8   PRONOUNCE SENTENCE.  AND, SO, I GIVE YOU THAT OPPORTUNITY NOW
 
          9   IF THERE IS ANYTHING YOU WANT TO TELL ME.
 
         10             THE DEFENDANT:  WELL, YOUR HONOR, I DON'T REALLY
 
         11   HAVE A LOT TO SAY IN REGARD TO THIS.
 
         12             I THINK I'VE BEEN TREATED AS FAIRLY AND JUSTLY AS I
 
         13   COULD DO IN THE INSTANCE OF PLEADING NOT GUILTY.  I WILL
 
         14   FAITHFULLY FOLLOW THROUGH WITH WHATEVER I AM -- THE COURT
 
         15   DECIDES TO IMPOSE UPON ME.
 
         16             I'M -- I HAVE MY REGRETS FOR WHAT I'VE DONE.  I
 
         17   MEANT NO CRIMINAL INTENT AT ANY POINT IN TIME.  THAT DIDN'T
 
         18   OCCUR TO ME, A CRIMINAL INTENT.  SO, I AM WILLING TO FOLLOW
 
         19   THROUGH WITH THE BEST OF MY ABILITY WHATEVER IS IMPOSED UPON
 
         20   ME.
 
         21             THE COURT:  ALL RIGHT.  THANK YOU.
 
         22             IS THERE ANY LEGAL CAUSE WHY SENTENCE SHOULD NOT BE
 
         23   PRONOUNCED, MR. MITCHELL?
 
         24             MR. MITCHELL:  NO, YOUR HONOR.
 
         25             THE COURT:  MR. EAGLIN?
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          1             MR. EAGLIN:  NO, YOUR HONOR.
 
          2             THE COURT:  THE COURT HAS CONSIDERED ALL THE
 
          3   SENTENCING FACTORS WHICH ARE LISTED IN THE STATUTE 18, USC
 
          4   SECTION 3553 SUBSECTION A.
 
          5             AND THE COURT HAS CONSIDERED THE GUIDELINES, WHICH
 
          6   ARE ADVISORY, WHICH BASED UPON AN OFFENSE LEVEL OF 12 AND A
 
          7   CRIMINAL HISTORY OF -- CRIMINAL HISTORY CATEGORY OF ROMAN
 
          8   NUMERAL I, SUGGESTS AN IMPRISONMENT SENTENCE RANGE OF 10 TO
 
          9   16 MONTHS.
 
         10             IT IS ORDERED THAT THE DEFENDANT SHALL PAY TO THE
 
         11   UNITED STATES A SPECIAL ASSESSMENT OF $25, WHICH IS DUE
 
         12   IMMEDIATELY.
 
         13             ALL FINES ARE WAIVED.  THE COURT FINDS THE
 
         14   DEFENDANT DOES NOT HAVE THE ABILITY TO PAY A FINE.
 
         15             THE COURT FINDS THAT THE PROPERTY WHICH HAS BEEN
 
         16   IDENTIFIED IN COUNT TWO OF THE INFORMATION AND WHICH WAS
 
         17   SPECIFIED IN THE PRELIMINARY ORDER OF FORFEITURE HAS BEEN
 
         18   DETERMINED TO BE SUBJECT TO FORFEITURE.  THE PRELIMINARY
 
         19   ORDER OF FORFEITURE IS INCORPORATED BY REFERENCE INTO THE
 
         20   JUDGMENT AND IT IS MADE FINAL.  AND THE ELEPHANT SKULL WHICH
 
         21   WAS ADMITTED AS EVIDENCE IN THE TRIAL IS FORFEITED TO THE
 
         22   UNITED STATES.
 
         23             THE DEFENDANT, GERARD SNAPP, IS HEREBY PLACED ON
 
         24   PROBATION ON COUNT ONE OF THE INFORMATION FOR A TERM OF THREE
 
         25   YEARS UNDER THE FOLLOWING TERMS AND CONDITIONS:
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          1             THE DEFENDANT SHALL COMPLY WITH THE RULES AND
 
          2   REGULATIONS OF THE UNITED STATES PROBATION OFFICE AND GENERAL
 
          3   ORDER 318, A COPY OF WHICH WILL BE PROVIDED TO THE DEFENDANT
 
          4   BY THE PROBATION OFFICE AND EXPLAINED TO HIM.
 
          5             THE DEFENDANT SHALL REFRAIN FROM ANY UNLAWFUL USE
 
          6   OF A CONTROLLED SUBSTANCE.
 
          7             THE DEFENDANT SHALL SUBMIT TO ONE DRUG TEST WITHIN
 
          8   15 DAYS OF RELEASE FROM -- 15 DAYS FROM THE DATE OF JUDGMENT
 
          9   AND, AT LEAST, TWO PERIODIC DRUG TESTS THEREAFTER NOT TO
 
         10   EXCEED EIGHT TESTS PER MONTH AS DIRECTED BY THE PROBATION
 
         11   OFFICE.
 
         12             THE DEFENDANT SHALL PARTICIPATE FOR A PERIOD OF
 
         13   THREE MONTHS IN A HOME DETENTION PROGRAM WHICH MAY INCLUDE
 
         14   ELECTRONIC MONITORING, GPS OR VOICE RECOGNITION AND SHALL
 
         15   OBSERVE ALL RULES OF SUCH A PROGRAM AS DIRECTED BY THE
 
         16   PROBATION OFFICER.
 
         17             THE DEFENDANT SHALL MAINTAIN A RESIDENTIAL
 
         18   TELEPHONE LINE WITHOUT DEVICES AND/OR SERVICES THAT MAY
 
         19   INTERRUPT AN ERUPTION OF THE MONITORING EQUIPMENT.
 
         20             THE PROGRAM SHALL ALLOW THE DEFENDANT TO LEAVE HIS
 
         21   HOME AS NECESSARY, TO WORK, ATTEND MEDICAL APPOINTMENTS, MAKE
 
         22   ANY COURT APPEARANCES OR ATTORNEY VISITS THAT ARE NECESSARY,
 
         23   TRANSPORT HIS ADOPTED SON TO AND FROM SCHOOL AND ATTEND
 
         24   SCHOOL FUNCTIONS, AND PERFORM OTHER TASKS WHICH ARE
 
         25   AUTHORIZED BY THE PROBATION OFFICER.
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          1             THE DEFENDANT SHALL PERFORM 100 HOURS OF COMMUNITY
 
          2   SERVICE OR OTHER SIMILAR SERVICE DIRECTED BY THE PROBATION
 
          3   OFFICER.
 
          4             THIS SENTENCE IS A DEPARTURE FROM THE SENTENCING
 
          5   GUIDELINES WHICH, AS I INDICATE, PROVIDE FOR A TERM OF
 
          6   IMPRISONMENT IN CIRCUMSTANCES LIKE THIS.  THE COURT FINDS
 
          7   THAT A DEPARTURE IS APPROPRIATE FOR THE FOLLOWING REASONS:
 
          8             FIRST, IT IS CLEAR TO THE COURT, AND THE COURT
 
          9   BELIEVES IT WAS CLEAR TO THE JURY, THAT THE DEFENDANT DID NOT
 
         10   ACT OUT OF A DESIRE TO MAXIMIZE A PROFIT BUT, RATHER, BECAUSE
 
         11   HE FOUND HIMSELF IN DIRE CIRCUMSTANCES WITH LITTLE OTHER
 
         12   METHOD TO PROVIDE THE NECESSITIES OF LIFE.
 
         13             SECOND, THE DEFENDANT HAS A HISTORY OF SERVICE TO
 
         14   THE COMMUNITY HAVING TAKEN SIGNIFICANT AND TANGIBLE STEPS TO
 
         15   HELP THOSE WHO HAVE FALLEN ON HARD TIMES.
 
         16             THIRD, THE DEFENDANT HAS A HISTORY OF SIGNIFICANT
 
         17   REDEMPTION IN HIS OWN PERSONAL LIFE HAVING BATTLED AN
 
         18   ADDICTION AND FOR A QUARTER OF A CENTURY HAVING ARRESTED ITS
 
         19   HOLD ON HIM.  AND THE DEFENDANT HAS APPARENTLY BEEN FREE OF
 
         20   CRIMINAL BEHAVIOR FOR A LONG PERIOD OF TIME.
 
         21             FOURTH, THE CRIME, LIKE ALL CRIMES, IS SERIOUS, BUT
 
         22   IT IS MITIGATED SOMEWHAT BY THE FACT THAT THE DEFENDANT WAS
 
         23   IN LAWFUL POSSESSION OF THE ELEPHANT SKULL AND DID NOT
 
         24   PROCURE THE SKULL FOR THE PURPOSE OF VIOLATING THE LAW BY
 
         25   OFFERING IT FOR SALE IN INTERSTATE COMMERCE.
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          1             FIFTH, THE DETERRENT VALUE OF A MORE SEVERE
 
          2   SENTENCE WOULD BE SLIGHT.  THE OFFER FOR SALE WAS OUT IN THE
 
          3   OPEN, TRANSPARENT TO ALL, AND NOT PART OF ANY UNDISCLOSED
 
          4   SCHEME, THE ENCOURAGEMENT OF WHICH IS TO BE AVOIDED.
 
          5             SIXTH, A SENTENCE OF IMPRISONMENT WOULD DEPRIVE AN
 
          6   EIGHT-YEAR OLD SON OF HIS ADOPTED FATHER FURTHER INCREASING
 
          7   THE TRAUMA THAT THE CHILD ALREADY HAS UNDERGONE.
 
          8             AND, FINALLY, IN THE COURT'S VIEW, THE IMPOSITION
 
          9   OF PROBATION TOGETHER WITH A REQUIREMENT THAT THE DEFENDANT
 
         10   PERFORM A SIGNIFICANT NUMBER OF HOURS OF COMMUNITY SERVICE OR
 
         11   LIKE SERVICE REINFORCES THE NOTION THAT THE COURT AND THE
 
         12   JUSTICE SYSTEM TAKE THE VIOLATION SERIOUSLY.  AND THEY WARN
 
         13   THE DEFENDANT SUFFICIENTLY THAT SIMILAR ACTS IN THE FUTURE
 
         14   MAY BRING A MORE SEVERE RESULT.
 
         15             MR. SNAPP, I'M ADVISING YOU THAT YOU HAVE A RIGHT
 
         16   OF APPEAL OF THE SENTENCE.  AND THE APPEAL OF THE SENTENCE
 
         17   MAY BE TAKEN WITHIN -- BY POSTING A NOTICE WITH THE CLERK
 
         18   WITHIN TEN DAYS FROM TODAY'S DATE.  FAILURE TO FILE A NOTICE
 
         19   OF APPEAL WILL RESULT IN THERE BEING NO REVIEW OF THE COURT'S
 
         20   SENTENCE.
 
         21             YOU'VE ALREADY QUALIFIED FOR THE APPOINTMENT OF
 
         22   COUNSEL.  I FEEL CONFIDENT YOU COULD QUALIFY FOR THE
 
         23   APPOINTMENT OF APPELLATE COUNSEL.
 
         24             MR. EAGLIN, IF MR. SNAPP WISHES TO APPEAL, WILL YOU
 
         25   ASSIST HIM IN FILING SUCH A NOTICE?
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          1             MR. EAGLIN:  I WILL, YOUR HONOR.
 
          2             THE COURT:  THERE'S A BOND IN THIS CASE.  ANY
 
          3   REASON NOT TO EXONERATE IT?
 
          4             MR. MITCHELL:  NO, YOUR HONOR.
 
          5             MR. EAGLIN:  NO, YOUR HONOR.
 
          6             THE COURT:  ALL RIGHT.  THE BOND IS EXONERATED.
 
          7             IS THERE ANYTHING FURTHER TO DO TODAY?
 
          8             MR. MITCHELL:  YOUR HONOR, I JUST WASN'T SURE.  THE
 
          9   TEN-DAY PERIOD, DOES IT RUN FROM THE TIME THAT THE COURT
 
         10   ISSUES ITS JUDGMENT OR FROM THE ORAL PRONOUNCEMENT?  THAT WAS
 
         11   THE ONE THING I WASN'T SURE OF.  I MAY BE WRONG.  I JUST --
 
         12             THE COURT:  I BELIEVE IT IS FROM THE TIME THAT THE
 
         13   JUDGMENT IS ENTERED.
 
         14             MR. MITCHELL:  OKAY.
 
         15             THE COURT:  BUT I'M NO LONGER AUTHORIZED TO
 
         16   PRACTICE LAW, MR. MITCHELL.
 
         17             MR. EAGLIN, YOU WILL ADVISE THE DEFENDANT ON HOW TO
 
         18   BEST PROTECT HIMSELF IN THE EVENT HE CHOOSES TO TAKE AN
 
         19   APPEAL.
 
         20             MR. EAGLIN:  I WILL, YOUR HONOR.
 
         21             THE COURT:  ALL RIGHT.  ANYTHING ELSE?
 
         22             MR. MITCHELL:  NO, YOUR HONOR.
 
         23             THE COURT:  MR. EAGLIN.
 
         24             MR. EAGLIN:  ONE MATTER, YOUR HONOR.
 
         25             THE COURT, HAVING WAIVED THE FINE IN THIS CASE
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          1   BECAUSE THE DEFENDANT LACKED THE ABILITY TO DO SO, I THINK
 
          2   THE THREE MONTHS OF HOME DETENTION WITH ELECTRONIC MONITORING
 
          3   WE WOULD ASK THAT THE COURT WAIVE ANY COSTS ASSOCIATED --
 
          4             THE COURT:  I DID NOT ORDER THAT HE PAY -- PAY FOR
 
          5   IT.
 
          6             MR. EAGLIN:  VERY WELL, YOUR HONOR.
 
          7             THE COURT:  FOR A SIMILAR REASON.  I LOOKED AT WHAT
 
          8   THE PROBATION OFFICE WAS RECOMMENDING, THAT HE BE ORDERED TO
 
          9   PAY OR THAT HE POSSIBLY BE ORDERED TO PAY, AND THEY WERE
 
         10   ORDERING -- RECOMMENDING TEN MONTHS' DETENTION.  BY MY
 
         11   CALCULATION THAT WORKED OUT TO SOME $3,600, WHICH SEEMED
 
         12   INCONSISTENT WITH AN INABILITY TO PAY A FINE.
 
         13             MR. EAGLIN:  YOUR HONOR, I JUST RAISED IT BECAUSE
 
         14   POTENTIALLY IT COULD HAVE BECOME AN ISSUE LATER ON BECAUSE
 
         15   THE COURT DID NOT ADDRESS IT ONE WAY OR ANOTHER.
 
         16             THE COURT:  WELL, IT'S THE COURT'S ORDER THAT THE
 
         17   DEFENDANT NOT BE REQUIRED TO PAY FOR THE ELECTRONIC
 
         18   MONITORING.
 
         19             MR. EAGLIN:  THANK YOU, YOUR HONOR.  WE HAVE
 
         20   NOTHING MORE.
 
         21             THE COURT:  MR. MITCHELL, LAST CHANCE.
 
         22             MR. MITCHELL:  NOTHING FURTHER, YOUR HONOR.  THANK
 
         23   YOU.
 
         24             THE COURT:  ALL RIGHT.  GOOD LUCK, MR. SNAPP.
 
         25             THE DEFENDANT:  THANK YOU, YOUR HONOR.
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          1             THE COURT:  WE'LL BE IN RECESS.
 
          2             (PROCEEDINGS COMPLETED 1:58 P.M.)
 
          3
 
          4                       C E R T I F I C A T E
 
          5
 
          6             I CERTIFY THAT THE FOREGOING IS A CORRECT
 
          7   TRANSCRIPT FROM THE ELECTRONIC SOUND RECORDING OF THE
 
          8   PROCEEDINGS IN THE ABOVE-ENTITLED MATTER.
 
          9
 
         10   DOROTHY BABYKIN                            3/4/10
 
         11   ______________________________             ___________
 
         12   FEDERALLY CERTIFIED TRANSCRIBER            DATED
 
         13   DOROTHY BABYKIN
 
         14
 
         15
 
         16
 
         17
 
         18
 
         19
 
         20
 
         21
 
         22
 
         23
 
         24
 
         25
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