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REPORT QF INTERVIEZW

With Albert Lae GQreer, 1435 Eaost DeSoto, 8t. Louis, Missouri,
madae on June 6, 1997, by 8pecial Agent James Graeen, Bursau or
Alcohol, Tobaooo & Firaarms (ATP).

On June 6, 1997, at 43131 p.m., 8pecial Agent (8A) Randy Bodenschate
and SA Jamses Grean eontacted Albext Lse Greer at his rezidence,
1435 ¥ast DeBoto, St. Louis, Missouri, relative to the Ongoihg
fadaeral investigation of Willie B. BOYD for the violation of
foderal firdarms and narcotiocs laws. .

8A Bedenschati—ang BX Green- respondtd to the -agdaraess on Desoto to
serve a fedeFal Oramd’ Jury subpoena for Greer relative “to the
investigxtion. giﬁcreen had been advised BY.. thg Daputy U.s.

Marshal (DUSH) . LuXe>J. Adler thit he had Jugd€¥ aken"’ TEhigraer and
that Graeer imdicato(i that he wasx going to 1eava'*
City. DUBM.Ad2er ‘Stated that Greer advised him ths Sharon,mroupe
(Willie Bayd's ﬁfuneeg) had ocontacted Greer rclnt{Ye ‘%5 the
YacGvery ots&”ﬁ&tdhrn from the residence on DeSoto by Bt. Louis

Maetropolitan Police Bépartment Mobile Raserve Officers.

Subsegquent to tha recovery of the firearms by ths officere, Greer
made an allegation to the Internal Affairs Divisfen (IAD) .of the
8t. Louis Matropolitan Police Department concerning the loss of
33,500 in U.8. currency during the search warrant execution by the
Mobile Resarve Officern.

Upon arrival at 1435 East DoSoto, SA Greaen handed Grear his copy -of
the federal Grand Jury subpoena requiring his teatimony- on ~June 11,
1997, at 11:00 a.m. at the United 8tates Court ana Custom House,
1114 Xarket Street, -St. Louis, Missouri. BA Groen advisod Oreer
that—hewas under faderal Zubpoenaand his appearancs:: venld be
required on that date and tima. BA Green advised Greer ‘that an
questions- regardxng tha gubpoena could ba directed to Agaiastan
United™states ANttotney ((AUSA) Gary M. Gaertner, Jr. ‘sdio s hahndling
the prosecutien of ‘the BOYD case. Grear indicated :that .he
understood the subpoeng and would be at the ocourthouss on that
date.

8A Green advised Greer that the subpoena wag in raeferance to tha
recovery of the firearm at 1435 East DaSoto. Greer stated that a
nelghbor had contacted him at the shop (3780 W. Florissgant) and
told him that the polica vere at his housca. Oreer stated that he
cams to tha house and talked to the police on the front porch.
Greexr stated that ha told the police that if there is gometiing in
the house, I don't know nothing about it. Graeer stated that the
firearm recoversd by the police vas not his gun. G4reer statad that

ba told the po;iq eato. oheck it for fingerprints, :my . pri aren't
on it. Grearx %E%E é%ﬁ that he dces not recall tégﬁﬁp” police

that the gun® bélenggd “to Willle (BOYD).
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Creer statad that ha ‘had maybe $1,200 to $1,500 in cash in the

bouse, but was not sure. QGrear stataed that the housa was owned'
Mary DeArmond. Greer stated that he was trying to £ind out .if nis
oousin, Stanley Boyd, took the money. Greer stated that, ™I don't
bolieve the poliga took the money." QGreer further statad that the
cousin (Stanley Boyd) "might have tnken the money to smoXe some
orack.” Qraer stated that Stanley is a crack cocaine usar and that
be had baen up and down the street to see if bis cousin had’ beasn
buying any orack cocaine. - ‘:
Greexr stated that he and - Bharon Troupe went to the: Polioe
Department IAD together. Greer stated that Bharon Troupe picked
. him up-from-work to-take -him to IAD. Creer etated that -Troupa told
him to 'ride'withumﬁ' and gha axked about what was missing from ths
house. Greer stited that be told her that baseball cards waere
missing rrcm the h@uto. At that point of the interview, Greer
stateqd, . gmpe,wgf .ﬁﬁq«xﬁa?' Greer stated that Willie (BOYD)
aign¥t ta‘];l Bl 80 ! '@a“’":mnn,y &s plssing. Orear stated that
Sharon had toid hin to ride vith Wer and that ahe estimated that
- 63,5089 was nibEtdlg and told him that the police probably took-it
----- *—glna.‘“he"‘cotﬂdn't“‘fingl“it. “Groer igiin stated rxegardiry the
miseing wmonay, "I dandt thimk the police bad anything to do with
it, since I dug intg 4t." Grear stated tbat he had last savw thns

money a week or so prior to the search warrant execution.

Y

Graexr stated that this is the second incident regarding missing
money. Greer stated, "I bat Stanley took it.® Orear stated that
on a prior oooa:ion, another brother had taken money from his
vallet. Oreer stated that he found the bameball cards and Starﬁars
oards that he thought were missing from the residence.

The foregoing raport_of_interview was reduced to . writing tolloving
the intarview by the undersignad aqcnt.

8A James Graen,\ATP
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Adler - Cross 2-38

A. No, I don't -- I don't specifically recall when
I went there. I don't believe it was June. It was
a short time after we had taken Mr. Boyd into

custody, and he was taken into custody as I recall

February 1st of 1997.

Q. Deputy Adler, I want to remind you now that
you're under ocath.
A. Yes, I undexrstand that.
Q. And may be witnesses who indicate that --

MR. GAERTNER: Your Honor, I would object
to the form of the guestion.

THE COURT: All righ;. The objection will
be sustained.

He understands he's under oath, counsel.

Q. Okay. It's your testimony then that you don't
recall going to that property in June of 199772
A. No, sir.

THE COURT: Excuse me. Let me have the
specific description again of the property.

MR. EPSTEIN. Property is 1435 East Desoto.
Q. You didn't go there in June of 1997. That's

your testimony?

A. I don't recall ever going there in the summer of

1997, no, sir.

0. Did any of your deputy marshals go there at your

Appendix A-24
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Adler - Cross

direction in June of 189787

A. No, sir. I never directed anyone to go to those

properties.

Q. When you tried the keys at 4212 Shaw, when would
that have been?
A. I tested those keys .all in the same dayl
Q. What day?
A. Specifically which date that is, I don't recall.
Q. Would it have been in early February of 19977
A. Yes, sir, I believe so.
Q. And you went to one of those properties there,
was an auto mechanic shop; is that correct?
A. Yes, sir, it would appear to be, the address at
3780 West Florissant, I believe.
Q. Okay. And who did you encounter there?
A. Well, there was several guys standing outside
the property.

As I said before, I asked them all collectively
where the owner was and was told he wasn't there.
Q. Okay. Did they indicate to you who the owner
was?
A. Subsequently, ves, sir.
Q. And you say subsequently. Did you go back there
another time?

A. No, sir. Later on that same wvisit.
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Adler - Cross 2-40

Q. Okay. And who did they say the owner was?

A. Well, there's a gentleman that was doing most of

~the talking. I don't recall his name, but he

identified himself to me later on after I tested the
keys as Willie.Boyd‘s brother.

Q. And did you ask that person for consent to
search the property?

A. No, sir, I never searched ﬁhe property.

Q. Did you ask him for consent to try the keys?

A. No, sir. When I first asked them who the owner
was, who the manager was, who was in charge, they
said no, the owner wasn't there, the manager was not
there and no one was in charge, so I went up there
and tested the keys. After that time, he told me

that he was Willie Boyd's brother.

Q. Did he say his name?
A. He may have told me his name. I don't recall.
Q. Can you describe the individual?

A. He's a black male, probably ;ate 40s,
approximately six foot, two ten.

Q. And again that was.the property that you
believed to be owned by Willie Boyd --

A. Yes, sir.

Q. -- to be associated with his drug usage or

involvement?
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Adler - Cross 2-41

A. Yes, sir. I know his brother told me that
Willie owned it.

Q. Did you go and confirm with Mr. Boyd before
testing the keys in the lock of the property?

A. No, sir. As I stated before, I never asked
Willie Boyd anything about any of those proéerties
or if I could have permission to test them.

Q. You didn't think his consent would be necessary
or that a warrant would be necessary; is that right?
A. Not to test keys, no, sir.

Q. Did you ever ask Mr. Gaertner whether you needed
the consent of individuals ;o search the property
who were owners of the property, whether you needed
consent to test the keys?

MR. GAERTNER: Your Honor, I would object.
It's been asked and answered and it's irrelevant
with regard to this trial.

THE COURT: Well, it has something to do
with the credibility, but let's move on, counsel.
We have pretty well gone over this --

MR. EPS&EIN: okay.

THE COURT: -- unless you have something
neQ to ask.

Q. Do you have a property on West Florissant that

you went to?
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Adler - Cross

A. That's the properxrty that we've been talking
about.
Q. Okay.

MR. EPSTEIN:

I have nothing furthexr for

this witness, Your Honor.

THE COURT: Counsel, what -- I'm sorry.
Marshal, you have identified five propexties,
two on Desoto, Shaw, and what is it, Flad?

THE WITNESS: Flad, ves, sir.

THE COURT: F-L-A-G-

THE WITNESS: D, Judge.

THE COURT: F-L-A-D?

And West Florissant.

THE WITNESS: Yes, sir.

THE COURT: You tested keys on those five
properties. Which one of those properties, if any,
did the keys work?

THE WITNESS: As I recall, Judge, we had

keys that fit 3780 West Florissant and 4212 Shaw.

THE COURT: So neither of the Desoto

properties or the Flad properties -- the keys didn't

work at any one of those three?

THE WITNESS: That's correct, Judge.

Also, I believe I did go back to 2091 Victory

Way and test those keys and none of them fit there.
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Adler - Cross 2-44

A Yes, sir, I did.

Q. Was there a response?
A, Yes, sir, there was.
Q. Okay. What was the response?

MR. GAERTNER: It calls for hearsay, Your
Honor.

THE COURT: Be sustained.
Q. Did you observe that property -- either of the
properties on Desoto had been broken into when you
went there?

A. No, sir.

.Q. You .have any infoxmatien that other officers had

been there prior to you and endeavored to seaxrch

those properties?

AL What the individual told me who was changing the
locks --

MR. GAERTNER: Your Honor, I -- I would
object. It calls for hearsay on the part --

THE COURT: °'All right. Be sustained.
Q. When you went to these different premises, did
you ask any of the individuals to sign a consent to
search form much like you.did with Sharron Troupe?
A. No, sir.
Q. Why not?

A. I never searched those properties.




BEXXHIBIT

RPIR1KOO ST.LOUIS METROPOLITAN POLICE DEPARTMENT O 8 wtYT) G
a6f24/97 POLICE INCIDENT:  REPORTINGC SYSTEM
) [HCIDENT REPORT
[ HCTYTDRENT

Incident Type: 998500 EXECUTION OF A SEARCH WARRANT

Corplaint £ Status: ACTIVE

Oriq. /Supplement: ORICGINAL

Dist/Precinct/Beat: 05 511 5212

f‘ origination Desc: ON VIEW

Day of Week: TUE

Date of Qccurrence: 906/03797 to 06f063/97

Tine of Occurrence: 14:00 to 14:00

Lacstion Hame: Hgh: COLLEGE (It
Streat: 1415 DESOTO ’
City/State: ST. LOULS O

Type of Premisges: SINGLE FAMILY

Invet Followup{Y¥/N):Y

Assignaent:
Oate: 06701797
Tide: 14:00
Asgut. Code: 580 Car bHo: 7140
pSNfOfficer: 2713 GARRETT DURGESS

Agsisted by: 4019 JAHMES JOYHER
ANY WEAPONS DISCHARGEO BY AN OFFTCER(Y/N}? i

Summary: OFFICER JOYHER AND f, ALONG WITH OTHER
MEMBERS Of THE MOBILE RESERVE UMIT, EXECUTED THE HEREIH
MENTIONED SPARCH WARRANT AT 1435 DESOTO. A WEAPON WAS SEIZED
AS EVIDENCE, BELIEVED TO BELONC TO SUSPECT WILLIE 8. THE
WEAPON WAS CONVEYED TO THE ST. LOUIS POLICE LAB TO BE
PROCESSED FOR LATENT PRINTS. SEARCH WARRANT WAS EXECUTED
WITHOUT INCIDENT.

A2 S SO U A !
HAME: LAST ETATE OF RBISSOURT

OOMESTIC [UCLOENT: KO

BIAS (HCIOENT: Ho
PROPERT Y
Property Status: EVIDENCE
Damaged (Y/N}: N
Held as Evideace: ¥
Quantity: 1
Property Type: FIREARN
Brand: coLT

Appendix A-25
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Model:
Serial Number:
Characteristics:

Estimated Value:
Property Disp:
Reference Number:
Recovery:

Loc. lecovered:

Date:

Address:
Street:
City/State:

DSN/Officer:

Assignment Code:

owner: .

Name:

Reporting Party:
NAME: LAST
FIRST
Race:
Sex:
Birth:
Date:

Location:
RESIDENCE ADDRESS:
Street: .
City/Statex
Business Address:

Street:
City/State:
Telephoné: (Bus)

Social Security No:
Rel. to Suspect:
Marital Status:

SONPLALNT £ i
I'acE 2

RN YT

LAWMAN MK3 i
929451 K
BLUE STEEL .357 RE.& Ui ¥ .
SHP970607~10510%

S 4]

TAKEN TO LABORATORY

716484079

2ND FLOOR BEDROO
06/03/97

1435 DESOTO
ST. LOUIS
2713 BURGESS
580

[2i

B (SUSPECT)
WILLIE

WITNESS

WITNESS
GREER
ALBERT
BLACK
MALE

06/01/54
MO

. 1435 DESOTO

ST. LOUIS - MO
3780 W FLORISSANT

ST. LOUIS

(314) 531-8771 Ext.

MO

399=60-8003
BROTHER =
SINGLE

. -\




NAME: LACST
Fl ST

AGE

WEIGHT

HEIGHT

RACE

- SEX

BUILD

_ COMPLEXION

FYE COLOR

HAIR COLOR

Birth:
Date:
) Location:
Social Security ‘No:
Marital Status:
Occupation:
Injury:
Description:
RESTYDENCE -ADDRESS:
Street: -
City/State:
Telephone: (Res)
Charge:
Charge Descr:

Crime Catgry:
Document No:

35U 8 P L

BOYD
WILLIYE

047 TO 047
205 IO 205
509 TO " 509
BLACK

"MALE

MED1UM
DARK
BROWN'
BLACK

07/11/49

MO
490~-52-6605
SINGLE
UNEMPLOYED

UNKNOWN’

1435 DESOTO _
ST. LOUIS e
(314) 531-8771 E=x!.

FELON IN POSSES:IGH 4l
A FIREARH

FELON Datec: ufftiirs.

CN/97-72665%5
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Herein reflects the circumstances of evuonts concern ng the
Execution of a State level Search Warrant at 14i'% Do:soto,
signed by Judge Michael Calvin.

At approximately 13:30 hours, the follow:ing ofticers net at
the St. Louis Police Central Patrol Dhreision Station for a
briefi. j:

Sgt. Joseph Spiess,” DSH 3132
.¥P.0. Clarence Hines, DSN 3830
. P.O. Steven Burle; DSN 3390
-P.0. Joseph Crewsy{ NSN 3679
P.0. William Noonan’, DSN 30%4
P.oO. Thomés'ﬂhyte{’osu 4116
P.O.- Edward Smoote’ DSN 333u
P.0. Troy Eaton, DSN 3438 (Caninc Pog Miko)

At 14:00 hours, the above mentioned officers responded to
1435 Desoto. I knocked on the door and announced in a loud
voice, "Police, Search Warrant®" with no answver. It i. to be
noted that I announced "Search Warrant” three times i: a loud
voice, which met with negative results. Forced entry was -
obtained with the use of a battering ram. HNo injurics were

sustained during the execution of the warrant to any ol the

officers involved. :

Sgt. Spiess ordered Canine Officer Troy Eaton and his dog -
Miko to do a cursory search of the residence for ‘suspect(s)
prior to the entry of the search warrant; tcam, for Offjcer
safety. After approximately ten minutes, Of{icer Eaton gave
the all clear sign, stating that the residence was empty.

Before the aforementioned officers entered the residence, the
targets brother, Albert Greer, arrived at the scene and
stated that the building belonged to his brother, suspect
Willie B. and that Willie B. was in jail for a narcotics
violation. I asked Albert Greer if Willie B. had lived in

. the house prior to his arrest, to which Albert Greer stated B

the following.

“This is Albert’s house for the¢ last several years
he’s paying me to stay here for hin, while he’s in
jail, I'm fixing it up for the rent noney.”

I was designated as the seizing officer, with the
respon81b111ty to seize any evidence and have it pnotograpned
in place by Sgt. Spiess. The aforementioned otficers entered
the residence and made a systematic scarch ct sane.




While searching the second floor bedrowu, ! [ound tie herein
mentioned .357 revolver in a dresser :raver and inpdiately

seized it as evidence.

I showed the revolver to Albert Greer, =hea zitated the
following.

“That's Willie B.’s gun, he Lought that gun two
years ago, he keeps it for protearion.. [ thouqght
he took it with him."

A computer check of the revolver revealead no theft,
subsequently the revolver was entercd int« thé Recovered Gun
File by TPC Gant, DSN 3370. [t is to be noted that [ also
requested the gun to be printed by th« lLab, for latent prints.

As the seizing officer, I also seized the-two front door
locks from the outer barred door. and the inside entrance. door.
as evidence and properly marked and packagced them and placed
them in the Mobile Reserve Property Room.

I again interviewed Albert Greer and asked him if the : was
any money or illegal narcotics or other wecapons in the
residence, to which he stated the followine.

“Like I said, I thought Willie took his qun with
him, there’s no money here and no drugs that I know
of."

Due to the front door being damaged by thé battering ram,
Albert Greer was left with the responsibility to secure the

front door.

It is to be noted-that the only damage done to the residence
by the involved officers was to the two front doors as

mentioned.

A computer check on Albert Greer revealed prior record, no

wanteds indicated.

Due to suspect Willie B. being in Federal custody, 1 will
contact the ATF Agents involved and coordinate this
investigation with theirs, involving the scizure of the

weapon.

Police Officer Paul James, DSN 6445, on duty at the Cospand
Post, was advised of the execution of this seacch “arrant.

Any further information pertinent to this i1avestigation w11l
follow in Supplemental form.
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REPORT OF INTERVIEW

With
made on June 6, 1997, by Speclal Agent Bureau of
Alcohol, Tobacco & Firearms (ATF) . :

On June 6. 1897. at 4:31 p.m., Special Agent (SA)

and SA contacted at his residence,
relative to the ongoing

federal investigation of Willie E. BOYD for the violation of

federal firearms and narcotics laws.

SA and SA responded to the address on
relative To tne
investigation. uaa oeenh aav.sea oy the Deputy U.S.
Marshal (DUSHM) that he had just spoken with and
that indicatea tnat ne was ooing to leave town 1
stated that advised him that
had contacted relative ToO the
recovery of a firearm from the residence or by St. Louls

Metropolitan Police Department Mobile Reserve Officers.

Subsequent to the recovery of the firearms by the officers,

made an allegation to the Internal Affairs Division (IAD) or tne
St. Louis Metropolitan Police Department concerning th'e loss of
$3,500 in U.S. currency during the search warrant execution by the
Mobile Reserve Officers.

Upon arrival at SA handed

Assistant

united States Attorney (AUSA) Gary m. Gaertner. .Tr. who is handling
the prosecution of the BOYD case.

SA

nergnbor had contacted him and
told him that the police were at hls house. stated tthat he

came to the house and talked to the police

stated that he told the police that if there 1is something in
tne house, I don't know nothing about it. stated that the
firearm recovered by the police was not his gun. stated tha‘st
he told the police to check it for fingerprints, my prints aren't
on it. does not recall telling the police

that the gun belonged to Willie (BOYD).

446 -~
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stated that he had maybe $1,200 to $1,500 in cash in the
house. but was not sure. stated that the house was owned by
statea tpnat he was trying to find out if
took the monev.

stated that he and went to the Police

Department IAD together. stated that picked
him up te take him to IAD. stated that

she asked about wnat was mrissing £xronm tne

nouse. statea tnat he told her that baseball cards were

missing rrom twne house.
stated that Willle (obuzxwuy
issing. stated that
sne estimated that
$3,500 was missing and told him that the police probably took it
since he couldn't find it.

P VR

stated that this is the second incident regarding missing

money.

statea tnat ne founa tne baseball cards and StarWars
cards that he thought were missing from the residence.

The foregoing report of interview was reduced to writing following
the interview by the undersigned agent.

na b
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RERQ: INPUT:

[-'04;’98 14:50 gf HOI - ADHINISTRATIVE INQUIRY gﬁpaee

4

KED 11/07/95 BGDK—UFF -
EASED ON BOND -

L 95/3334_. OCA
}

.RESTED 4521 NATORAL BRIDGE ST LOUIS MO GEE R

L,U_ERIFY STATUS OF CHARGES WITHOUT COURT DISPOSITIONS BEFORE 4
RELEASING INFORMATION FOR NON CRIMINAL JUSTICE PURPOSES *+

IG—-01 SUSPECT POSS CONTROLED SUBSTANCE (F) STA:195.202,PAR 2

OFF DATE:11/08/95 : et

L CHG-REL UARRANT REFUSED-OTHER EVIDENCE PROBLEMS CT:CIR2S BND:$5000.00C 11
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fe g SRS 3 o)

UiSr: L1, 07770 GOCuUME ¢

PROFESSTONAL - SURFTY:
b~oz SUSPECT UNLAWFUL USE WEAP FEL (F}

OFF BATE:11/06/95 .

CHG~-REL UARRANT REFUSED—OTHEP EVIDENCE PROBLENS CT:CIR2S BND: INCL 11/14 .
L DISP:11/07/95 ‘ .

PROFESSIONA —

FREG: INPUT:
. %% END OF MESSAGE ==+
y RESPONSE FROM CORRECTIONS TRACKIMG SYSTEM 0Z-04-98 14:48:5Y%

w% CONFIDENTIAL INFORMATION RESTRICTED Td CRIMINAL JUSTICE AGENCIES A%«

PUT:  JACKSON, BILLY B/M OB/09/51
ME: JACKSON, BILLY M (S) REF:q
E: B SEX: M BOB: 08/19/51 AGE: 046  JUV: UB: MO  LANG:
BT 5-07 ueT : (198 HAIR: EYES: SKIN:
<N —-‘52—

UACT = custany - MEDI%% SECURITY INST

CUSTOODY HAME: JACKSDN, BILLY ¥ (S)
,JSTART: Q27057680 IN-ACTION: POLICE DEPARTHMHENT

EMND  : 92/707/85 OUT-ACTION: BONDED

##+%CHB: 32040920 (F)> VIO o0 LAY POS HaR - L g -
t‘**CHG: 32040270 (F) VIO MO SUB L&aW POS e L
i

HMULES SYSTEM
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* ONLY TO ASSIST I MAKING & DIRECT
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UNITED STATES DISTRICT COURT " . ..
EASTERN DISTRICT OF MISSOURI EILED
EASTERN DIVISION
MAR 31 1398

U, S. DISTKICT vuug
FASTERN DISTRICT Qf gm
~ §T, Louis

Cause No. 4—97CR—301—SNL[¢NQ;\

UNITED STATES OF AMERICA

v'

WILLIE E. BOYD

DEFENDANT'S RESPONSE TO GOVERNMENT'S
MOTION IN LIMINE TO EXCLUDE EVIDENCE

In the present case, the government charged the defendant with
the offense of "Knowingly Possessing a Firearm which has Previously
Been Transported in Interstate Commerce" in violation of 18 U.S.C.
§922(g) and 924(e), offenses alleged to have occurred on November
6, 1995. |

The foregoing charge appearing in Count VIII of the
Superseding Indictment, came about in conjunction with the drug
related arrest of the defendant and another individual at Cole's
Motor Lodge on that date by members of the St. Louis Police
Department.

In conferring with Boyd's alleged co-defendant, Mr. Larry
Hassell, during a recent telephone conversation, the defense is
advised that the arresting officers, members of the St. Louis
Police Department, may have perjured themselves during the most
recent evidentiary hearings concerning motions to suppress evidence
in this case.

Consequently, there is a substantial issue regarding the

credibility of those officers. The disposition of the state

Appendix A-28



charges is entirely relevant to the resolution of that credibility
issue.

Furthermore, without having access to that disposition,
neither this court nor the prospective jurors in this case will
have the benefit of knowing whether the charges were withdrawn as
a legitimate exercise of prosecutorial discretion or whether
another prosecutorial entity had serious misgivings as to the
credibility of the law enforcement witnesses.

The government cites United States v. Jackson, 67 F.3d 1359,

1366 (8th Cir. 1995) as the basis for its requested exclusion of
the proposed evidence regarding the November 6, 1995 State court
case. The courts rationale for granting the government's motion to
quash the subpoena in that case was premised upon distinguishable
facts. |

In that case there was a legitimate exercise in prosecutorial
discretion in dismissing the State charges so that they could be
pursued in Federal Court after the Federal Grand Jury handed down

an indictment pertaining to the same. United States v. Jackson, 67

F.3d 1359 at 1367.
In this case it appears likely that the charges were withdrawn
for other reasons that can only be determined by this court and by

prospective jurors through presentation of the proposed evidence.

2.
Carl L. Epstein, #8083-49
Attorney for Defendant

Frank R. Fabbri III
Local Counsel
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CERTIFICATE OF SERVICE

The undersigned counsel hereby certifies that a copy of the
foregoing has been served upon Gary M. Gaertner, Jr., Assistant
United States Attorney, U.S. Court and Custom House, 1114 Market
Street, Room 401, St. Louis, Missouri 63101 by depositing same in
the United States Mail, First Class, postage prepaid, this 30th day
of March, 1998.

Carl L. Epstein, #;083—49

Attorney for Defendant

Carl L. Epstein

Attorney at Law

First Indiana Plaza

135 N. Pennsylvania Street
Suite 1150

Indianapolis, Indiana 46204
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Following are the circumstances and events that led up to and
gsurrounded the arrest of the herein named individuals.

+-tg *--- Detectives

At aporoximatel-- £:30 ~ -
DSN DSN and I
Detactaive met* .
rating

Oul .. «-_.® 8 MOTOr .cage, 4531 Naturai Briage, were enaaged

in the sale of r—a~k /"~ ainrg

-ontinuing-witn--This 1nvestigation; at approximately- 10—~
p.m.,-the-herein named detectives set u aﬁd'maintu£;gg,? L
- surveillance on the aforementioned motel. During this:* . - . Sul

" surveillance, we observed seven individuals approach. the- .. - :lws. -
front door of ‘the motel and being allowed entry,.approached a .%-
door leading to a room situated on the west side of the

remises.  These individuals would kxnock on-the door leading

o this room, at which time a short transactioh involving
currency and other unknown items would take placa. These
individuals would leave the motel and walk from the area.

At sporoximate'v 10:00 p.m., myself, along with Deétectives:
3 entered the motel,:which was open .
tor vus...ess, and ap,..ached the aforementioned door, leading
to what was later found to be an office. Upon knocking on
this door, same was opened by an individual, .later fdentified
as Billy J. Upon see the officers, this subject attempted

to close the door, pushing same towards the officers.

le to anter the premises, we could hear a

During thia'afrugg
neide.this roon.

toilet flushing

At this point, the officers were allowed entry to the

.premises and almost lnnedlatol{ located the herein mentioned

firearss and a plastic bag_con aining suspected
s

Crack/Cocaine. During th incident, .subject exited
a restroom, which was located on the north side of the room.

,E; .- .Both aﬁbjocta-reré bléced-under arrest and advised relative
Pt .'f_tgutheir Conatitutional Rights, as outlined in MPD.Form -
T el GEN-19. . v I ued L : I

“ - ot




. *"‘fpart in*an¥
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95164930
PAGE 2 . ...

Subject Billy J. secured the premises by locking both doors,
afterwvhich time the arrested subjects were conveyed to the

Area III Command Station where they were boo

as .indicated herein.

ked and charged

While at the Area III Station, the investigating officers

seized $775 from arrested subject Billy J.

This currency was

believed to be proceeds from the illegal sale of

Crack/Cocaine.

The currency was counted in the presence of

the arrested subject and recorded on MPD Form GEN-74
(Property Receipt), which was signed by the arrested subject

and hereto attached.

Both of the arrested subjects were reminded of their
Constitutional Rights, and questioned relative to this

incident.

Subject Billy J. stated that he is friend’s with

the owner of the aforementioned hotel and that he was on the

premises waiting for his friend, adding that he did not take

illegal:activity.—In-responsesto questioning;--—----:-—- -

ual stated that hae kept a tlreatngfo:%hg§E?Wn” s
o ’ ;.:N%_'k..:'. .:- :" PR ':';g:"\t".' )

this indiv
protection.

Arrested subject

«. and that he did not nave a _..warm or any tiﬁg'of
controlled sudbstance, concludin? in stating th
parole and feared that his parole

. % '.'-_"h_‘ o
-

t he is on -
would be violated.

A record and ‘wanted search via REJIS computer revealed that
both of the arrested subjects have extensive police records
indicated with this department, with no active wanted on .

file.

Criminal Information Sheets and a Warrant Disposition Report

"were prepared, as warrants will be applied for in the a.m

. of

11/7/95 by tha herein named arresting officers.

ATTACHMENT: PROPERTY

In
-—
r'-..
~
-
-~
<o,
N

RECEIPT .
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8T.LOUIS METROPOLITAN POLICE DEPARTMENT CMPLT /7 95164930 -
POLICE.INCIDENT REPORTING SYSTEM
" INCIDENT REPORT

11707795

INCIDENT

Incident a: T 182999 VMCSL-GENERAL POSSESSION
Complaint # Status: CLEARED/ARREST
Orig./Supplement: ORIGINAL

- Dist{Preca nct/Boat:

- origination Desc: ° RAu.V

- Day of Week: . : MON .

- ¥ -Date of Occurrsnce! "11/06/95 to 11/06/95

Tine of Occurrence: 22:00 to 22:00

[

- Location Nane: COLE’8 MOTOR LODGE  Ngh:
: Street: 4531 NATURAL BRIDGE
City/state: ST. LOUIS MO
Type of Prenises: HOTEL/MOTEL
Invst Followup(Y/N):N N
Asslgnnent' . ) . ;- s
ate: 11/07/95 o e : o
Tine: 22:00 N LRy
“Asgmt. Code: Car NWo: - -- roLtad S e
-~ = "+ . DSNfOfflcer: e % ———
meoweeo s oc-Agsisted byr ' LT [

" ANY WEAPONS DISCHARGED BY AN OFFICER(Y/N)? Fa

Sunmary ) THE HEREIN NAMED DEI‘ECTIVES WHO ARE
MEMBERS OF THE AREA 1II SPECIAL OPERATIONS TASK FORCE

- POLLOWING A SHORT INVESTIGATION ARRESTED TWQ INDIVIDUAILS AND

. SEIZED A .QUANTITY OF SUBSTANCE, BELIEVED TO '‘BE CRACK
" COCAINE, “THREE FIREARMS, AND $775 IN U.S. CURRENCY.

O IM TS Gy ¢ @ e Bammtown m s acy s

s LT Lo - VICTIMN

--"'Nm;::"_ms::r o STATE OF MISSOURI

“.; ' DOMESTIC :INCIDENT: NO
‘. REL. TO-8USPECT: RELATIONSHIP UNKNOWN
BIAS INCIDENT: NO

A PROPERTY

" - Property Status: .-EVIDENCE

: iDamaged (Y/N): TN :
: 1dqnco° Y X :
Jpropczty-myﬁi.'"""édhﬁbhiéiz GOODS - - ¢

'ONE -PLASTIC BAG CONTAINING-‘
‘AN OFF WHITE ROCK LIKE . _ .

ractoristics} g

s
v

> T

¢ $-'I

. - : ;.' "-_: - - ':t:'-*.‘;'
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Estimated Value:
Property Disp:
Recovery:

Loc. Recovered:

Date:

Address:
Street:
City/state:

DSN/ofticer:

Assignmeant Coda'

Oowner:
. Nanme:

Property Status:
Damaged (Y/N):
Held as Evidence:

“Quantity:”

Property e:
Characteristics:

Estimated Value:
Property Disp:
Recovery:

Loc. Recovered:

Date:

Address:
Street:
City/state:

DSN/officer:

Assignment Code:

owner:

‘Namae:

H

Property Status:
Damaged (Y/N}:
Held as.Evidence:
Quantity:
Property Type:’
Brand: .
-Hodel'""“

. Characteristics~

z

et

_ FIREARM

B
,."_,;.m.q__s:
N

a7 . COMPLAINT # 95164930
. 2 : PAGE | 2
SUBSTANCE '

$ . 0
TAKEN TO LABORATORY

LT

FLOOR
11/07/95

4531 NATURAL BRIDGE
ST. LOUVIS MO

J (SUSPECT)
BILLY

PROPERTY

OTHER -

N e . A -

) S e S =
! I O

CURRENCY/NOTES .

$775 U.S. CURRENCY IN ~ - - 77rh.
VARIOUS DENOMINATIONS

S . 775 .
ASSET FORFEITURE PR

PERSON OF SUSPECT
11/07/95

4014 N UNION
ST. LOUIS MO

RS

J (SUSPECT)
BILLY

PROPERTY

EVIDENCE
N
Y

RUGER
SECURITY 6 L
.357 MAGNUM BLUE STEEL . = _ =
"REVOLVER WITH 3" BARRELL -
JOADED W/6 LIVE ROUNDS' e

TR

N
W

0
% '..1.'.».‘!::.-"0’0-:'\.
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. Property Type.

Estimated Value:
Property Disp:
Recovery: -
Loc. Recovered:
Date:
Address:
Streat:
. Cit¥{8tate:
DOSN/ofticer:

Asaignment Code:

Dwner:
Name:

Property Status:
Damaged (Y/N):
Hald as Evidence:
Quantitys—-—-—- -
Property Type- .
Brand: -

Serial Number:
Characteristics:

Estimated Valua:
Property Disp:
Reference Number:
Recovery: - .
Loc. Recovered:
Date:
Address:
Street:
City/Stata:
DsSN/ofticer:
Assignment Code:
Ovner: -
Name:

Property Status:
Damaged (Y/N):
Held as Evidence:
Quantity. : ISR -

Brand:

- Model:

I

e, v—g ——-

* FIREARM LT e

EVIDENCE
N .
- Y'
T S 1
.".» FIREARM .
" ACIER VICKERS
ITALIAN
£ G € o

"y

3

Lt

Tedan
(L3

.
L

COMPLAINT I 95164930
PAGE - 3 '

$ )

TAKEN TO LABORATORY

FLOOR
11/07/95

4531 NATURAL BRIDGE
sT rTpnTg MO

J (SUSPECT)
BILLY

PROPERTY

EVIDENCE
N
Y ‘ S— s

SMITH & WESSON R R R
58645 - : T DR
.45 CALIBFER BLUE STEEL .

REVOLVER WITH 6" BARRELL WITH

4 LIVE ROUNDS SHP951106-231241

$ 0 =

TAXEN TO LABORATORY s

R IR Ty 4 'A.:t"-\.'.- ‘e

FLOOR ~ - e o

11/07/95
4531 NATURAL BRIDGE .

ST. LOUTS MO "
rSUSPECT) =

PROPERTY
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Serfial Numkter:
Characteristics:

Estimated value:
Proporty Disp:
Referance Number:
Recovery:
Loc. Recovered:.
Date: )
Address:
Street:
City/State:
DSN/officer:
Assignment Code:
Owner:
Name:

PAGE

R . _\::.{'
4478

.20 GAUGE DQUBLE
BARRELI, BLUE STEEL SHOTGUN
W/2 RNDS 8SHP951106-231715
$ 0 T
TAKEN TO LABORATORY
G694127173

IN CORNER IN SCUTHEAST CORNER
11/07/95

4531 NATURAL BRIDGE

ST TonTg MO

J (SUSPECT)
BILLY
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- . Social Security No:
- Marital ‘status:

Weee

"CLOTHING 7~

LAST
FIRST

NAME:

AGE

-WEIGHT

HEIGHT
RACE

SEX

BUILD
COMPLEXION
BYE COLOR
HAIR COLOR
HAIR STYLE
HAIR LENGTH
FACIAL HAIR
CLOTHING

Birth:
Date: -
Location:

Suspect ‘Status:
Injury: . -
Description:
RESIDENCE ADDRESS'
Street:
city/state:
Telephons: (Res)
Arrest:
Date:
Time:
offticer/Asgnmt: -
Assisted by:

. Local ID Number:

Miranda:
Yes/No:
.- offticer:
Charge:
Charge Descr:

Crime Catgry:

Document No:
_ Charge Descr:

+ Crime Catgry:
©x .- Document No:

SUSPECT

JACKSON
BILLY

TO. 044
195
508

044
195 TO
508 TO
BLACK
MALE

"MEDIUM
-MEDIUM

BROWN

BLACK
AFRO/NATURAL
MEDIUM

COMBINATION BEARD/MUSTACHE

BLUE SWEATER
BLACK SHIRT/BLOUSE™’

08/19/51
MO

.493-62-5241

BINGLE
ADULT ARREST

NOT APPARENT

1403 E DESOTO
8T. LOUIS

(314) 652-0222 Ext.

11/07/95
22:00

1) VMCSL POSSESSION
11/07/95

. OF COCAIXINE
FELON . Date:
CcN 95-164930
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PELON - . . Date:
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— Il N
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9000

11/06/95
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RACE
SEX
BUILD
COMPLEXION
EYE COLOR
HAIR COLOR
HAIR STYLE
" HAIR LENGTH
FACIAL HAIR
CLOTHING
CLOTHING

Birth: .
-----—-Datez—--== = - -
" . Yocation:

Social Security No:
Marital Status:
Susgpect Status:
Injury:-

Daescription:
RESIDEXCE ADDRESS:

Street:

City/Statae:

Telephone: (Res)
Arreaest:

Date:

Time:

Officer/Aagmt:

Assisted by:
Local ID Number:
Miranda:

Yes/No:

Officer:

Charge Descr:

Crime Catgry:
Document No:
Charge Descr:
Crime Catgry:
Document No:

n
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SUSPECT

145
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MO e
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Corrupt former St. Louis cop gets prison time | Law and order | stitoday.com Page 1 of 2

Corrupt former St. Louis cop gets prison time

A corrupt former St. Louis police officer who stole drug money, planted evidence and
made a false arrest was sentenced Tuesday to 28 months in federal prison.

Bobby Lee Garrett, 49, pleaded guilty in U.S. District Court in St. Louis Aug. 28 to six fel-
onies: theft of government property, two counts of conspiracy to commit wire fraud, two
counts of making false statements and one count of misapplication of government funds.

Garrett admitted his role in the theft of drug money on three occasions in 2007 and 2008
and admitted planting evidence, arresting an innocent man to cover up the theft of
money and involvement in falsifying court documents, lab forms and police reports.

Garrett apologized Tuesday, saying “I'm not a bad person but a good person who made a
bad decision.”

Garrett said that he had let the community, the police department, his family and friends
down, and said that his actions should not cast a “shadow over the police department.”

Both Garrett and his lawyer, Chet Pleban, pointed out Garrett's two decades as an
officer.

Pleban said that Garrett should be remembered for his “entire career” battling criminals
“terrorizing the citizens of the St. Louis metro area,” not his “missteps.”

But many of those cases have been thrown into doubt by Garrett's criminal troubles. The
indictment of Garrett and his former partner, Vincent T. Carr, last December triggered a
review of over 1,000 criminal cases by the St. Louis Circuit Attorney's office and U.S.

Attorney's office. Dozens of pending cases haye been dismissed.

Before sentencing Garrett, U.S. District Ju . Richard Webber said that the court sys-
tem would be dealing with the “fallout” from Garrett's activities “for a long time.”

Carr, 47, was sentenced to a year in prison last month.

Another of Garrett's former partners, Leo Liston, 35, was sentenced to three months in

prison in September.
. Appendix A-31

https://www stltoday.com/news/local/crime-and-courts/corrupt-former-st-louis-cop-gets-p... 9/13/2018



Corrupt former St. Louis cop gets prison time | Law and order | stltoday.com Page 2 of 2

Garrett, Carr and Liston were on the city's Crime Suppression Unit, where officers often
wore plainclothes, drove unmarked cars and were given more freedom to aggressively
pursue chronic criminals.

Webber, Pleban and Assistant U.S. Attorney Hal Goldsmith all said that the 28-month
sentence, which was part of a plea deal, was appropriate.

In court, Goldsmith took pains to praise the 99.9 percent of officers who “everyday do
the right thing,” and those who witnessed Garrett's activities and cooperated after being

approached by investigators.

Goldsmith said that it was “extremely important” to send a message “to keep doing the

right thing.”

https://www.stltoday.com/news/local/crime-and-courts/corrupt-former-st-louis-cop-gets-p... 9/13/2018
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21612018 After police discredited, drug charges against St. Louis man are dropped | Metro | stitoday.com

METRO

http://www.stltoday.com/news/local/metro/after-police-discredited-drug-charges-against-st-louis-man-
are/article_4d178e22-30eb-11e1-b0Obb-0019bb30f31a.html

After police discredited, drug charges against St. Louis
man are dropped

BY ROBERT PATRICK e rpatrick@post-dispatch.com > 314-621-5154 Dec 27,2011

St. Louis police officer Bobby Lee Garrett, 49, (left) leaves court with attorney Chet Pleban on Aug. 28, 2009. Garrett
pleaded guilty to federal crimes on Aug. 28, 2009, and admitted stealing money, planting evidence and lying to cover
up his crimes. Robert Cohen rcohen@post-dispatch.com

Appendix A-32
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2/6/2018 After police discredited, drug charges against St. Louis man are dropped | Metro | stitoday.com

ST. LOUIS - Charges against a St. Louis man who was serving a 25-year prison

sentence were formally dismissed Tuesday because his conviction hung on the
word of discredited police officers.

U.S. District Judge Carol E. Jackson approved a Nov. 30 motion by prosecutors
to dismiss the case against Michael James Holmes, 52.

The case against Holmes was spiked by Bobby Lee Garrett and Shell Sharp,
two former St. Louis police officers who hit the news in late 2008 and 2009.

conspiracy to commit wire fraud, making false statements and misapplication of
government funds. Garrett stole money, planted drugs and made a false arrest
to cover his crimes.

E Garrett is finishing a 28-month prison sentence for theft of government property,

Prosecutors began dropping cases involving Sharp after a federal public
defender accused him of lying to obtain search warrants. In an interview with
the Post-Dispatch last year, Sharp denied those claims and said he was the
victim of a departmental "witch hunt.”

At Holmes' 2006 trial, Sharp testified that he saw Holmes drop a bag while
fleeing from police searching a house in the 5800 block of Cates Avenue in
2003. He aiso spoke about watching Holmes after an informant had tipped him
about Holmes' alleged drug activity.

Garrett testified about a 1995 search and arrest of Holmes that doubled the
mandatory minimum that he faced on the 2003 case.from ten to 20 years.

In 1995, Holmes filed a complaint accusing Garrett of planting the drugs and
entered an Alford plea, maintaining his innocence but conceding that authorities

had enough evidence to convict.

And he always said he was innocent in the 2003 case, telling Jackson at
sentencing, "Before God and before this court, | am innocent. | have done

nothing," according to a transcript.

hﬂp:/hmuw.stltoday.anewsﬂocal/metro/after-police-discredited-drug-charges—against—st-louis-man-arelarticle_4d1 78e22-30eb-11e1-bObb-0019bb301... 215
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2/6/2018 After police discredited, drug charges against St. Louis man are dropped | Metro | stitoday.com

After being convicted at trial and sentenced to 20 years for crack possession
and five years more for possession of a firearm in furtherance of a drug
trafficking crime, Holmes appealed but lost in 2007.

He filed another appeal in 2008, and Jackson appointed Welby to represent
him.

In an interview earlier this year, U.S. Attorney Richard Callahan said that
prosecutors opposed Holmes' motion because they believed that they had
enough corroborating evidence without the testimony of Garrett and Sharp. But
a September ruling by Jackson that the evidence was unusable because it had
not been presented at trial meant they would have to re-try the case.

"We're now back ... as if we're making a fresh charging decision," Callahan said.
And in the meantime, the drug evidence had been destroyed and authorities
were no longer willing to have Sharp or Garrett testify. Although another officer
was present, he didn't see Sharp find and seize the drug evidence.

That's when prosecutors asked for dismissal of the case.
“I think Mr. Holmes is having a good day,"” said Holmes' lawyer, Steve Welby.

Holmes, who has been out on bond since October, declined an interview
request passed through Welby.

Neither federal nor state prosecutors could provide a total number of cases
affected by Sharp or Garrett, as well as other former officers whose credibility
has been called into question in recent years.

"l think the one thing it shows is that the system does work," said Welby. "The
feds went after Garrett and they discredited Sharp and the people who
maintained their innocence were able to obtain ... their freedom.”

http://umw.stltoday.comlnewsllocal/metro/aﬂer-police-discredited-drug-charges-against—st—louis—man-are/article_4d178e22~30eb—11e1-b0bb—0019bb30f. .. 35
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Man tries to grasp his second chance for life

Judge releases inmate because of corrupt ex-cop's testimony
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Court lifts block on investigation into St. Louis police snitches
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MICHAEL JAMES HOLMES, Movant, v. UNITED STATES OF AMERICA, Respondent.
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF MISSOURI, EASTERN
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2011 U.S. Dist. LEXIS 109425
No. 4:08-CV-1142 (CEJ)

September 26, 2011, Decided
September 26, 2011, Filed
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United States v. Holmes, 231 Fed. Appx. 535, 2007 U.S. App. LEXIS 19545 (8th Cir. Mo., 2007)

Counsel For Michael James Holmes, Petitioner. Stephen R. Welby, LEAD
ATTORNEY, WELBY LAW FIRM, St. Louis, MO.
For United States of America, Respondent: Matthew Drake,
Roger A. Keller, Jr., LEAD ATTORNEYS, OFFICE OF U.S. ATTORNEY, St. Louis, MO.
Judges: CAROL E. JACKSON, UNITED STATES DISTRICT JUDGE.

Opinion

Opinfon by: CAROL E. JACKSON

Opinion

MEMORANDUM

This matter is before the Court on the motion and amended motion of Michael James Holmes to
vacate, set aside or correct sentence, pursuant to 28 U.S.C. § 2255. The United States has
responded, and the issues have been fuily briefed.

On June 28, 2006, Holmes was found guilty of possession of more than 50 grams of a substance
containing cocaine base with intent to distribute, in violation of 21 U.S.C. § 841(a)(1) (Count 1), and
possession of firearms in furtherance of a drug trafficking crime, in violation of 18 U.S.C. § 924(c).
Because of his prior felony drug conviction, Holmes was subject to a mandatory minimum sentence
of 20 years’ imprisonment for Count I. See 21 U.S.C. § 841(b)(1)(A)(iii). He was sentenced on
November 13, 20086, to a 240-month term of imprisonment on Count | and a consecutive 60-month
term of imprisonment on Count 11. The judgment was affirmed on appeal. United States v. Holmes,
231 Fed. Appx. 535 (8th Cir. 2007).

As grounds for relief in the instant motion, Holmes asserts allegations of ineffective assistance of

counsel at trial and on appeal. He also challenges the constitutionality of a search conducted by the

police and the admission of certain evidence at trial. Finally, Holmes claims that he is entitled to a .
new trial based on newly discovered evidence of criminal activity and official misconduct by two -
police officers who testified against him. .
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I. Background
A. Evidence Presented at Trial

In December 2003, an informant told St. Louis police officer Shell Sharp that cocaine base was being
sold from a house located at 5894 Cates Avenue by a man identified as "Big Mike.” The informant
described Big Mike as a 270-pound black male, between 40 and 45 years old. According to the
informant, Big Mike kept a firearm in the residence. On December 9, 2003, Sharp and St. Louis
police officer Alan Ray established surveillance near the residence and saw a man who fit the
description given by the informant. At trial, Sharp identified the man as Holmes. During the
surveillance, Holmes was seen coming out of the residence carrying a brown bag from which he
would remove an item and hand it to another individual. Sharp testified that he observed Holmes
engage in three of these "hand-to-hand" exchanges which appeared to be drug transactions.

Sharp and Ray approached the house and knocked on the door. Maetta Griffin, Holmes'
grandmother, answered and identified herself as the owner of the residence. After the officers
explained what had led them to her home, Ms. Griffin signed a consent to search form. Sharp and
Ray entered the house and saw Holmes coming down the stairs from the third floor. After Holmes
saw the officers, he tumed and dropped a brown paper bag as he ran back up the stairs. Sharp
retrieved the bag and found that it contained 239 grams of cocaine base inside a plastic bag. in a
third floor bedroom, the police found a loaded shotgun, ammunition, an open safe containing $4,000
in U.S. currency, six grams of heroin, and paraphermalia (glass measuring cups, a digital scale, a
roasting pan, plastic baggies, and a plastic bag of rubber bands) associated with drug distribution.
Also in the room was a letter addressed to Holmes at 5894 Cates. As the police were leaving the
house, they found a second firearm behind the front door. Holmes was taken into custody and was
given the Miranda warnings. According to the testimony, Holmes told the officers that he lived in the
bedroom on the third floor.

Sharp testified that Holmes and his grandmother were the only people found inside the house. There
were two other black men at the residence, Keith Valentine and Michael Green. Sharp testified that
both were found outside the residence. However, in his police report, Sharp wrote that the two men
were located during a sweep search of the first floor of the house.

Officer Sharp was the sole witness to testify about the suspected drug transactions observed during
the surveillance and about Holmes' possession of the brown bag inside the residence. Officer Ray
did not testify because he was on mifitary duty in fraq at the time of trial.

A single fingerprint belonging to Holmes was found on bag of rubber bands. Officer Sharp and an
expert witness testified that rubber bands are commonly used by drug dealers to wrap their currency.
The expert witness further acknowiedged that there are a "million uses"” for rubber bands. United
States v. Michae! James Holmes, No. 4:05-CR-522 (CEJ) (E.D.Mo.), Doc. # 84, p. 366. There was
no evidence that the $4,000 found in the safe were secured by rubber bands. Also, Holmes's
fingerprints were not found on any other item of evidence that was seized. Fingerprint analysis was
performed on the paper and plastic bags that contained the cocaine base, the glass measuring cups,
the scale and the roasting pan. Some of the fingerprints found on these items were unidentifiable and
some belonged to Sharp. There was no fingerprint analysis of the firearms.

Pursuant to Rule 404(b), Fed. R. Evid., the government presented testimony concerning the
execution of a search warrant at 1459 Goodfellow on January 5, 1995. According to St. Louis police
detective Bobby Garrett, Holmes was arrested at the residence after the police found cocaine base
in his possession. Garrett further testified that Holmes made an oral statement admitting that he sold
drugs. On the same day of his arrest, Holmes made a complaint to the Internal Affairs Division of the
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St. Louis Metropolitan Police Department in which he claimed that Garrett and other officers had
plapted drugs in his house and that they had physically and verbally abused him. The IAD conducted
an investigation, and the charges against the officers were not sustained. Holmes later entered an
Alford plea to drug charges stemming from the January 5, 1995 incident. 1

At trial, Holmes testified that he once rented the third floor bedroom at the Cates residence and that
others, including Keith Valentine, also rented rooms in the house. He testified that he moved out in
February 2002; however, mail addressed to him continued to be delivered there. On December 9,
2003, Holmes was called to the Cates residence. He left work and arrived there around 3:00 p.m.
Several of his relatives and Keith Valentine were there. He visited with them in the third floor
bedroom which was then occupied by one of his relatives, Dwayne Hollinshed. After awhile, the
group decided to leave and all but Holmes went outside. Holmes went downstairs where he stopped
to talk to his grandmother. He then retumed to the third floor to use the bathroom. Holmes testified
that he was in the third floor haliway when a police officer (not Sharp) arrested him. He testified that
he did not have a bag in his possession. Holmes denied ownership and possession of the drugs,
firearms and other evidence found in the residence.

B. Evidence Discovered after Trial

In 2009, Sharp hecame the target of an Internal Affairs investigation into police corruption. There
were allegations that Sharp had made false statements about informants and surveillance activities
in affidavits that were submitted to obtain search warrants. It was also alleged that he gave perjured
testimony in court. According to media reports, concerns about Sharp's credibility prompted the
prosecuting attorney for St. Louis City to drop cases in which Sharp had been involved.

In 1998, Sharp testifietd for the government at the trial of Stephen Jones, who was prosecuted for
possession of cocaine base with intent to distribute. According to the testimony, Sharp and Detective
Vincent Carr saw Jones drop a bag of cocaine base as he was running down the haliway of a house.
Jones maintained that the officers lied about his possession of the drugs. In February 2009, Carr
pled guilty to wire fraud, making a false statement, and obstruction of justice-charges stemming from
conduct he engaged in as a police officer. Jones filed a motion for a new trial based on the newly
discovered evidence of Carr's misconduct. The government conceded the motion and joined in
Jones's motion for a certificate of actual innocence. in doing so, the government stated that it could
not vouch for the credibility of either Carr or Sharp. United States v. Stephen Jones, No.
4:10-CV-1748 (CEJ), 2011 U.S. Dist. LEXIS 51029 (E.D. Mo.)[Doc. # 8 and # 14].

in August 2009, Detective Garrett pled guilty to felony charges of theft of government funds, wire
fraud, making a false statement, and misapplication of property under the control of a
federally-funded state agency. All of the charges arose from Garrett's misconduct in 2007 and 2008
while acting as police officer. Garrett admitted that he stole money and other property that was
seized during searches that he and other officers conducted, and that he and his accomplices made
false statements and falsified documents to conceal their actions. Garrett was sentenced to a
28-month term of imprisonment.

In 2010, Matthew Cox filed a § 2255 motion to vacate alleging that in 1997 Garrett submitted a faise
affidavit in applying for a search warrant. Matthew Cox v. United States, No. 4:10-CV-1572 (CEJ),
2010 U.S. Dist. LEXIS 131437 (E.D.Mo.) [Doc. # 1]. The government initially opposed the motion,
arguing that the crimes to which Garrett pled guilty were committed 10 years after Cox’s trial and,
therefore, Garrett's conviction did not justify a new trial based on newly discovered evidence. 1d.
[Doc. # 4). However, the government later stipulated that Cox had made "a substantial preliminary
showing, by sworn offer of proof and otherwise, that false statements and omissions may have been
made with reckless disregard for the truth by the sole Affiant to the aforesaid search warrant
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sufficient to mandate a testimonial hearing pursuant to Franks v. Delaware, 438 U.S. 154, 155-156,
98 S. Ct. 2674, 57 L. Ed. 2d 667 (1978)." Id. [Doc. # 9). The government further stipulated that it
would be unable to offer relevant credible evidence in defense of the affidavit in support of the
search warrant in the event of a Franks hearing." Id.

Il. Discussion

A movant seeking a new trial on the basis of newly discovered evidence must prove that (1) the
evidence was unknown or unavailable to him at the time of trial; (2) the failure to discover the
evidence was not due to his lack of diligence;(3) the evidence is material and is not merely
cumulative or impeaching; and (4) the evidence is such that it would probably result in an acquittal
upon retrial. United States v. Winters, 600 F.3d 963, 970 (8th Cir.), cert. denied, __U.S. ___, 131
S. Ct. 255, 178 L. Ed. 2d 169 (2010); United States v. Fuller, 557 F.3d 859, 863-864 (8th Cir. 2009).
"The standard for a new trial on the basis of newly discovered evidence 'is rigorous because these
motions are disfavored." United States v. Hollow Horn, 523 F.3d 882, 889 (8th Cir. 2008), guoting,
United States v. Baker, 479 F.3d §74, 577 (8th Cir. 2007).

In this case, there is no disagreement between the parties as to whether the evidence was
unavailable to the Holmes or whether it could have been discovered through the exercise of due
diligence. What is in dispute is whether Holmes has satisfied the remaining criteria for obtaining a
new trial based on newly discovered evidence.

Evidence that is merely impeaching does not meet the materiality requirement for a new trial based
on newly discovered evidence. See United States v. Coplen, 565 F.3d 1084, 1096 (8th Cir. 2009)
(new trial is not warranted when the additional evidence would be merely impeaching). Here, the
government argues that the newly discovered evidence could only serve to impeach the police
officers' testimony. The government also argues that evidence of official misconduct by Sharp and
Garrett is not likely to result in an acquittal if a new trial is granted. In support of this argument, the
government cites to English v. United States, 998 F.2d 608, 612 (8th Cir.), cert. denied, 510 U.S.
1001, 114 S. Ct. 573, 126 L. Ed. 2d 472 (1993), for the proposition that the Court must consider "the
other witnesses who testified at the trial, including Petitioner, and all of the other evidence that the
Government introduced at the trial.” Govt's Supplemental Response, p. 9 (Doc. # 33).

There was no witness other than Sharp who testified about the information provided by the
informant. There was no witness other than Sharp who testified to seeing Holmes engage in
hand-to-hand drug transactions outside the Cates residence. There was no witness other than Sharp
who testified to seeing Holmes drop the bag of cocaine base and to the incriminating statements
Holmes made upon arrest. Likewise, there was no witness other than Garrett who testified to Holmes
1995 admission of drug trafficking. The fact that the government now has two witnesses-Officer Ray
and Officer John Weiter- who could corroborate Sharp's and Garrett's testimony is immaterial. The
jury never heard Officer Ray or Officer Weiter, and Holmes did not have the opportunity to
cross-examine them. In this important respect, this case differs from those in which newly discovered
evidence of a witness's misconduct was deemed not material because of the existence of other,
corrohorating evidence presented at trial.

For example, in United States v. Antonio Harris, No. 4:07-CR-321 (CEJ) (E.D.Mo), this Court denied
the defendant's motion for a new trial that was based on the newly discovered evidence of criminal
conduct by a police officer who had testified against him at trial. The defendant had been found
guilty of possession with intent to distribute cocaine base. The Court found that the defendant could
not establish materiality because the officer's conviction arose from crimes he committed months
after the defendant's trial, the convicted officer was not the person who found the cocaine base, and
there was no challenge to the credibility of the officer who testified about finding the cocaine base.
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Id. {Doc. # 136].

in Thompson v. United States, 2011 U.S. Dist. LEXIS 11159, 2011 WL 553794 (N.D. Ga. Feb. 3,
2011), the movant sought a new trial based on the criminal convictions of two police officers who had
been involved in a search of his apartment. in denying the motion, the court pointed to the
"substantial evidence" of the movant's role in drug trafficking that existed apart from the officers'
misconduct:

When the six officers entered the Oglethorpe Avenue apartment, they found four people inside,
as well as over 100 grams of cocaine, 50 grams of crack cocaine, 318 doses of ecstasy, two
guns, baggies, and scales. The drugs were found in a safe, in both bedrooms, in a closet, and in
the kitchen. Believing that six officers planted all of that evidence and photographed it in the
presence of four suspects requires a big stretch of the imagination.And in addition to the drugs,
guns, and paraphernalia, the officers found "[dJocuments that were undisputedly Thompson's,"
including three traffic citations that Thompson had received less than two miies from the
Oglethorpe Avenue address and while driving a car owned by another occupant (who
unquestionably was involved in the drug operation). . . . The police also found a Red Cross
application filled out by Thompson and dated just one day before the search. . . . Finally, there
was a list of phone numbers and nicknames-a drug dealer's address book-that matched
Thompson's cell phone records. . . . All of these documents were found in one of the bedrooms,
along with more than 100 grams of powder cocaine and 10 grams of crack. In addition to the
amount of drugs, the paperwork that undoubtedly belonged to Thompson connected him to the
Oglethorpe Avenue address and dispels any reasonable inference that the evidence against him
was somehow faked.2011 U.S. Dist. LEXIS 11158, {[WL] at *8 (citations omitted). The court also
considered that movant gave inconsistent testimony at trial, and the evidence of his six prior
felony convictions, his lies to the police about his identity, and his false testimony at an earlier
hearing. 2011 U.S. Dist. LEXIS 11159, [WL] at 9. The court further noted that the movant "does
not even argue that the evidence against him was fabricated; instead, he argues essentially that
he could impeach the officers in a new trial in light of their later misconduct. But to the extent
that is his goal, under Jernigan impeachment evidence alone is not enough to merit a new trial.”
1d. [ citing United States v. Jernigan, 341 F.3d 1273, 1287 (11th Cir. 2003)].

In contrast to Thompson, the evidence apart from Sham's and Garrett's testimony (i.e., the letter and
the fingerprint) can hardly be considered "substantial” evidence of Hoimes's involvement in illegal
activity. Indeed, such evidence would have been insufficient to establish guilty beyond a reasonable
doubt. Also, Holmes did not give conflicting or inconsistent testimony at trial, and there was no
evidence that he had made false statements to the police or in any court proceeding. Further,
Holmes has consistently maintained that he is innocent and that Sharp and Garrett lied in their
testimony. The Thompson court also considered the fact that the police officers' convictions were
based on conduct that occurred after movant's trial. That is not the case here. As discussed above,

the government has acknowledged that it cannot vouch for the credibility of testimony given
by Sharp and Garrett 1997 and in 1998-some nine years before Holmes's trial.

{ll. Conclusion

There has been no claim that the government knowingly presented perjured testimony at Holmes's
trial and there is nothing to support such a claim. Indeed, it is the Court's firm belief that at the time
of the trial the government had no reason to question the credibility of its witnesses. However, the
witnesses have now been discredited, and the government would not have been able to meet its
burden of proof with the remaining evidence. Thus, for the reasons discussed above, the Court finds
that Holmes has met his burden of establishing his entitlement to a new trial based on newly
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discovered. Because Holmes will receive a new trial, it is unnecessary to address his additional
claims regarding the admissibility of evidence and ineffective assistance of counsel.

A separate Order granting the movant's request for relief will accompany this Memorandum.
{s/ Carol E. Jackson

CAROL E. JACKSON

UNITED STATES DISTRICT JUDGE

Dated this 26th day of September, 2011.

Footnhotes

1
North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162 (1970)
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REVERFRONT FIMES SEPTEMBER.05 - 11, 2018

Prosecutors
Walk Out on
McCulloch

Written by
DANNY WICENTOWSKI

ver since the August 7 elec-

tion, it’s been Wesley Bell this

and Wesley Bell that — how

about we check in with St

Louis County’s soon-to-be-
former Prosecuting Attorney, Bob
McCulloch?

McCulloch is just a few months
away from concluding a remark-
able 27-year career. Yet one of
his final public appearances as St.
Louis County’s top prosecutor will
go down as the time he delivered
a speech so offensive to his audi-
ence that an entire county’s worth
of Oregon prosecutors walked out
and later shunned his subsequent
keynote address.

The brutal reception to McCull-
och’s speech took place August 16
at the Oregon District Attorney
Association’s summer conference.
Willamette Week reports that Mc-
Culloch had been the conference’s
keynote speaker.

McCulloch has become a divi-
sive figure nationally due to his
handling of the grand jury inves-
tigation into the killing of Michael
Brown, which left Ferguson po-
lice officer Darren Wilson facing
no prosecution. Yet McCulloch

_seems to have approached the Or-

egon event like he would a police
union meeting in St. Louis County,
rolling out his usual shtick — ac-
cording to the Week, McCulloch
“mocked the American Civil Liber-
ties Union for the role it played in
criticizing the local officials who
investigated the fatal police shoot-
ing that killed Michael Brown”
and reserved some jabs for Black
Lives Matter and former U.S. At-
torney General Eric Holder, who
led the DOJ’s investigation of Fer-

guson and the Brown shooting.

One audience member, a county
prosecutor, told the Portland alt-
weekly that McCulloch “showed a
photo of four or five young black
people standing together and said:
“This is what we’re dealing with.””

It did not go over well.

McCulloch’s remarks during the
plenary session, conducted at the
conference opening, shocked some
of the audience members into
leaving. Some told the Week they~
considered McCulloch’s remarks
racially insensitive. That included
Multnomah County District Attor-
ney Rod Underhill, who criticized
McCullochv’s speech as “offensive
and unprofessional,” according to
an email he later sent his staff.

And not only did Underhill walk
out, but his whole staff followed.
Underhill then boycotted McCull-
ochvs address that evening.

“Mr. McCulloch was the sched-
uled keynote speaker at the confer-
ence dinner that evening. I chose
not to attend the conference din-
ner,” Underhill wrote in the email.
“] am proud to say every member
of the Multnomah County DA’s Of-
fice who attended the conference
also declined to attend the dinner
and chose, by their actions, like me,
to repudiate the offensive message
to which we had been subjected to

One attendee .
said McCulloch
“showed a photo
of four or five
young black
people standing
together and said:
“This is what we’re
dealing with.””

riverfronttimes.con N Ews,

“earlier that day.”

In the weeks before his trip to
Oregon, McCulloch also made re-
marks blasting the ACLU during
his campaign and debate appear-
ances. Perhaps, as one prosecutor
suggested to the Week, the recent
election loss made him “a little bit
more candid than he would have
been otherwise.”

Maybe. Then again, this is defi-
nitely the McCulloch we’ve come
to know. In St. Louis County, those
“candid” remarks wouldn’t just be
fodder for a keynote speech; they
underlie actual policies promul-
gated by the prosecutor’s office.

And that speech the Oregon
prosecutors found so offensive? In
past years, it may well have won
McCulloch a standing ovation -at
a conference of Missouri prosecu-
tors. Come January, though, it will
be McCulloch leaving the room. M

Bob McCulloch’s schtick did not

play well in
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Cert. Mail No. 7015 0640 0006 3950 5788

Willie E. Boyd

4212 Shaw Blvd

Apt. B

St. Louis, Mo. 63110

August 22, 2018

RE: Failure to Response to Undisclosed
Records that had been Suppressed from
the Requester's Trial.

Jeffrey B. Jensen
United States Attorney
111 8. Tenth Street
Rm. 20.333

St. Louis, Mo. 63102

Dear Mr. Jensen:

This correspondence is a follow up to the request of December
28, 2017, directed to you for the full disclosure of the 1,188~
pages of investigative documents, and the records on Bryant Troupe,
allegedly hand-delivered to Trial Counsel Carl Epstein, as disco-
very materials. There was a failure of the government's attorney
to turn over the Grand Jury testimony of the government's testify-
ing witnesses. These documents should be turned over now.

Mr. Jensen, it has been over 8-months since the first request
was mailed to you by certified mail, with no response from your
office. I'm still expecting a response from your office. This is
an issue of integrity. Does the United States Attorney's Office under
your' direction, stand for justice, or is it still business as
usual?

The world is aware of the unfair treatment of the poor in the
judicial sustem in county municipalities, not realizing that this
culture of judicial corruption has long existed in the federal
prosecutor's office in the Eastern District of Missouri, as well.

Mr. Jensen, responding to my complaint is only doing the right
thing, and only justice_can be served by you for turning over requ-
ested discovery materials. This time I hope to hear from you.

SinceEely

cc: file Willie ET Boyd
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