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Estate Planning Timeline and Lexicon

Estate planning is not the last step on a continuum of life. It’s an important protective step that evolves over your life, from your early adulthood to end. Many people mistakenly believe they do not need to begin estate planning, or specifically, the development of estate planning documents to include a Will, Power of Attorney, Healthcare Proxy, and end of life directives, until later in life. This is a critical error. 

If you own anything or are responsible for anyone, you should have an estate plan.
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People are sometimes hesitant to move forward with estate planning, in part, because they don’t understand the terms used. To help you complete this important step in protecting your family and your assets, a simple lexicon of the most common terms that may come up in your estate planning discussions is included below. Estate laws vary from state to state, so it’s important to contact a qualified estate lawyer when having your estate documents drawn up. 

· Beneficiary - someone named to receive benefits under a provision in a Will. This may be an individual such as a spouse or a decedent’s children, an entity like a charitable organization or a trust, or an estate. Minor children are usually not named as beneficiaries as they are not legally able to manage large sums of money.
· Primary beneficiary – first to receive assets specified
· Secondary/contingent beneficiary – receives assets in the event primary beneficiaries predecease the person on whom the will is written, or otherwise refuse or cannot collect the assets.

· Beneficiary Designation - names and designates beneficiaries of assets from life insurance policies, Retirement Plans (Individual Retirement Accounts–IRAs; 401ks or other employer plans), annuity agreements, and other financial vehicles. These benefits also avoid probate because they pass directly to the beneficiaries without going through the Will.

· Estate Tax - a transfer tax that is imposed by the Federal and/or State governments on assets that pass as a result of someone’s death. In 2026, there is an exemption that eliminates Federal taxes if the estate is under $15 million for single people, $30 million for married couples. About 14 states have their own estate tax laws, and a few others have an “inheritance” tax that is assessed at varying rates depending on the relationship that the decedent had with the person who inherits the money. (https://taxfoundation.org/data/all/state/estate-inheritance-taxes/)

Assets that pass to a spouse or to a charity are usually exempt from the tax at both the Federal and State levels.

· Executor/Personal Representative (“PR”) - person who is named in a Will and who is appointed by the Probate Court (in NYS, referred to as Surrogate’s Court) to handle the administration of the assets of a deceased person. Once appointed by the Court, the Executor/PR is the legal representative of the deceased person (the “Testator”) and can transact any business, pay bills, sell assets, file tax returns, and distribute the estate to the beneficiaries.

· Gift Tax - a tax imposed by the Federal or State Governments on assets that 
are transferred during lifetime. New York State does not have a gift tax. The Federal estate tax exemption applies as do the exemptions for transfers to a spouse and charity. In addition, minimal gifts (2026 level set at gifts under $19,000 per year) are not reportable. The $19,000 reportable exemption applies to a gift from an individual to another individual. For example, parents can each give $19,000 to each of their children, or $38,000 per child in one year. The gift exemption amount usually increases each year. (www.irs.gov/businesses/small-businesses-self-employed/frequently-asked-questions-on-gift-taxes)

· Health Care Proxy - a document that authorizes a person (“Health Care Agent”) to make health care decisions for someone else and to receive medical information from doctors, hospitals and other health care providers. It is important to include language that allows the Agent to have access to medical information that otherwise would be limited under Federal health privacy laws included in the Health Insurance Portability and Protection Act of 1996, known as “HIPPA.”

· Joint Ownership with Right of Survivorship – usually identified as JTWRS or Joint Tenancy with Right of Survivorship; some financial accounts or real estate (land and houses) can be titled such that more than one person is shown to be the owner. The account or deed can be drafted to direct that, on the death of one of the multiple named people, the other is intended to own the whole account or property. Usually, no further legal proceedings are required to transfer legal title after the death of one of the owners. These assets are outside of the control of the terms of the Will.  Care should be taken to clarify intention of truly joint ownership vs allowing another to have access to accounts for bill paying a management – better handled through Power of Attorney. 

· Living Will - more properly referred to as a “Health Care Decisions Declaration” to avoid confusion with a Last Will and Testament or a Living Trust. It is a companion document to the Health Care Proxy. Whereas the former appoints an individual as a proxy or agent who can make Health Care Decisions, the Living Will gives actual guidance as to how the Agent’s discretion is to be exercised–such as: do not resuscitate me, or do not use life prolonging treatment if my condition is imminently terminal, but provide medication that will minimize my pain; withhold feeding and hydration tubes, etc.

· Power of Attorney - a document that appoints someone as an agent, or Attorney in Fact, empowered to manage the financial and/or legal affairs (but not health care decisions) of the person who signs the document during their lifetime. 
· Durable power of attorney - is a phrase that indicates that the Power of Attorney is effective even if the Principal becomes incapacitated and no longer able to change it.
· Springing power of attorney - becomes effective only when a specific, predefined event occurs, such as a doctor certifying the principal is mentally or physically incapacitated. 

· Probate - the legal process of delivering the originally signed Will to the Probate Court and proving to the Court’s satisfaction that this particular legal document is the most recently signed Will; and, that it was properly signed in front of witnesses by the person at a time when he/she was competent and not under any improper influence from any third party. When the Court is satisfied that all of the formalities have been followed and that there are no questions as to the mental capacity of the Testator at the time the Will was signed, the court “admits the Will to Probate” and appoints the person named in that Will to act as Executor. 

· Trust – a fiduciary legal arrangement in which a grantor or settlor transfers assets into a financial account to be managed by a named trustee for the benefit of a named beneficiary or beneficiaries. It offers benefits like asset protection, control over inheritance distribution, tax efficiency, and bypassing probate. There are many types of trusts, usually defined by the grantor’s intent, who the beneficiary is, and how the assets are handled at distribution. A few types include:
· Charitable Trust - a trust that can be created either during lifetime or after death (testamentary charitable trust) that makes a provision to pay out for charity either currently or after a period of time or specific lifetimes. The trust can also be drafted to benefit family or other individuals who can receive income during their lifetimes. 
· Living Trust (Lifetime Trust) - a trust that is set up during lifetime that is commonly used to benefit the person who set it up and a spouse and/or other loved ones. A trust is essentially a contract between the person who sets it up (Grantor) and the person or bank that is named as the Trustee. The fact that both the Grantor and the Trustee sign the trust document is why it is called a trust “agreement.” A living trust can be “Revocable” such that the agreement can be changed, modified or terminated (revoked); or “Irrevocable” such that the terms of the agreement cannot be changed or terminated without the consent of all beneficiaries.
Only assets that are re-titled into the name of the Living Trust before death will be controlled by the terms of that trust document and can pass to subsequent beneficiaries without having to go through, and be subject to some of the delays in, the Probate process. The assets that are held in this type of trust are said to “avoid probate” which is sometimes seen as a more costly and slower process of managing the assets of someone who has died.
· Testamentary Trust - a trust that is described and created within the terms of a Will. This type of trust is not funded until:
· The creator of the trust has died; and
· The Will is admitted to probate; and
· The probate estate is ready to be distributed (usually after the decedent‘s debts and any estate or income taxes have been paid.
· Trustee – individual who agrees to hold, invest, administer, and distribute the assets that are transferred into the name of the trust, all according to the terms that are in the trust instrument. 
· Transfer on Death or Pay on Death accounts - an account registration option that allows bank accounts and investment accounts that are held with a broker to pass to one or more named beneficiaries without those assets first having to pass through the decedent’s “Probate Estate” (pass outside his/her Will). To accomplish this, the account owner must complete a beneficiary designation form that names the persons whom the account owner wishes to receive the assets after his or her death.
· Will (Last Will and Testament) - a legal document signed in front of witnesses. The Will is intended to control the distribution of the assets that may be in the name of the deceased person (also call the “Decedent” or “Testator”) at the time of death. The Will also designates one or more people to be responsible for handling the administration of the estate (see “Executor/ Personal Representative”, below).

Estate planning processes and terminology are extensive and complex. A more detailed glossary is available at the American Bar Association’s website at 

This information is not intended to be legal or tax advice and may not be relied upon for tax decisions. Guardian, its subsidiaries, agents and employees do not provide tax, legal, or accounting advice. Always contact your tax or legal advisor to see if the ideas discussed in this article are appropriate for you.
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