CRIMINAL
Some years ago there was a pop song call ’50 Ways to Leave Your Lover’.  I think it might be fun for someone to write a new song, ‘50 Ways to Leave a Criminal Court’.

Maybe an exercise to reverse engineer a criminal case might be of interest.  We usually always start our discussions from front to back, but maybe this time we will do just the reverse.  What we will do is start with desert and work our way backwards to the soup or salad.

So, we have a man sitting in prison.  Who keeps him there?  The prison guards work for the warden.  As the word implies, the ‘warden’ is the guardian of the ‘wards’.  And who are the wards if not wards of the state.  A ward of the state is an individual whom the state, in the best interest of the ward, the state has taken control of their ‘estate’ (which includes their physical body).  Usually, an individual is made a ward of the state to protect them because they are incompetent to manage for themselves.  This would include minors, mentally handicapped people, or perhaps someone who has been physically incapacitated due to injury or disease.  So, in the general sense, the state has taken control of the estate for the protection of the incompetent party out of concern for their safety.
In the prison we have a ward of the state that was determined to be incompetent, and hence the state has taken control of their estate … and the only thing owned by the ward is their body as all other property is titled to the state in the first place.  The Ward-en has a building full of wards whom he must feed, clothe, provide medical care for, etc.

Let’s back up one step now, to see how the ward was placed in the care of the warden.  The warden received the ward based on a document known as a commitment.  In other words, the state was ‘committed’ to take care of the incompetent man and issued an ‘order’ of ‘commitment’ which meant that the state had committed to the care and well being of the ward.

This ‘order’ was a negotiable instrument in commerce known as a draft.  It was a money order or order to pay money.  The officer for the state signed an opened ended order for the care of the ward in the interest of the state allowing the warden to charge vouchers to the state as care was given to the ward.  Remember that once the state had deemed the man to be incompetent to handle his own affairs, the state took over the estate of the man as a fiduciary or trustee for the man to look to his needs, etc.
So, a knock is made on the prison door, and the warden says, ‘Who is there’.  A voice says, ‘US Marshal’ (or perhaps sheriff).  The warden says, ‘What do you want’.  The Marshal says, ‘I have another ward to deliver to your facility’.  The warden says, ‘Do you have any way to pay for me keeping this ward’.  The Marshal says, ‘Yes, I have an order signed by Judge Doe’.  So, the Warden looks at the order and says, ‘Okay, this order is good for 90 days.  If you want me to keep this ward any longer than that, you will have to bring me another (money) order.’  The Marshal says, ‘Well, that is up to Judge Doe.  Maybe you ought to contact him, I am only the transport service for the ward.’  The Warden says, ‘Well, okay, I will contact Judge Doe at the end of 90 days to see if the state can afford to pay me to keep this ward any longer.  If not I am going to turn him out onto the street.’

Does this sound completely ridiculous?  Not really, as there are many homeless or starving people who simply commit crimes so that they can, as wards of the state, have food, clothing, and shelter.  So, they just give their name, date of birth, and SS#, and check into the nearest state supported luxury hotel.  They have figured out how to ‘work’ the system for their support.

So, in reality then, a prison in many instances is just a place where incompetent people can be taken in as wards of the state and cared for by a ward-en.

_____________________________ 

COMPETENCY

Black’s Las Dictionary, 6th Ed.  Competency.  In the law of evidence, the presence of those characteristics, or the absence of those disabilities, which render a witness legally fit and qualified to give testimony in a court of justice, applied, the same sense, to documents or other written evidence.  Evidence which is admissible as being able to assist the trier of fact (i.e. jury) in determining questions of fact, though it may not be believed.  Competency differs from credibility.  The former is a question which rises before considering the evidence given by the witness, the latter concerns the degree of credit to be given to his testimony.  The former denotes the personal qualification of the witness; the latter his veracity.  A witness may be competent, and yet give incredible testimony; he may be incompetent, and yet his evidence, if received, be perfectly credible.  Competency is for the court; credibility for the jury.
Competent.  Duly qualified; answering all requirements; having sufficient capacity, ability or authority; possessing the requisite physical, mental, natural or legal qualifications; able; adequate; suitable; sufficient; capable; legally fit.

So, what makes one ‘incompetent’ to handle their own affairs and to be deemed to be a ward of the state who ought to be put into the care of the ward-en?

Well, let’s look at one particular situation.  Most competent people are able to go about their affairs in a normal and meaningful way.  One thing that most people are usually able to do on an ongoing basis is to do commerce.  Commerce involves the use of the tools of the trade, namely credit and debt.  People use these devices everyday with some degree of success and failure.

If it can be shown that you are not able or not capable or lack the physical, mental, natural or legal qualifications to deal successfully with credit and debt in normal commercial transactions, then you are deemed to be commercially incompetent and hence the state must make you a ward of the state for your own safety.
__________________________ 

Let’s back up here again doing our reverse engineering exercise.

The reason the Marshal takes the ward of the state to the ward-en, is because the judge has ‘passed’ a ‘sentence’ (not unlike passing a gall stone or kidney stone), and has issued a (money) order to pay the warden to take care of the incompetent man until he can be rehabilitated and returned to competency.
Every grade school child is taught that a complete sentence consists of a subject and a predicate at the very least.  The subject (matter of the sentence) is usually a noun, and the predicate is a verb which is an action word denoting movement and there may be objects of the verb and prepositional phrases, etc.

“I order you to serve 90 days in the county jail.”  Break it down.  “I” is the subject, “order” is the verb, and “you” is the object of the verb.  “To serve 90 days” and “in the county jail” are prepositional phrases which qualify the verb.  So this is a complete sentence.
In this case, the judge has obviously determined that you are incompetent to manage your own affairs, and so to protect you he is going to place you in the care and keeping of the ward-en.  After your release from the kind care and keeping of the ward-en, he is going to probate the estate to see if any competent beneficiaries can come and make a claim on the estate.  If you don’t come with a verified claim on the estate, for instance if you do some ‘nutso’ thing, the judge is going to deem you incompetent still to manage the affairs of the estate, and back to the ward-en you go for your own protection.
The real question at that point was why did the judge deem you to be incompetent?  The answer simply is … have you ever been to a trial and just watched what goes on?  People come into these situations and say the weirdest things.

It is sort of like going into a history class in school, and when the teacher asks you what was the date of the Gettysburg Address, and you say, ‘the square of the hypotenuse is equal to the sum of the squares of the adjacent sides’.  The teacher is going to tell you that you are nuts and send you to the principal’s office.

It is much the same in the courts.  You go into an admiralty court which operates on commerce and the use of negotiable instruments, and you stand up and say, ‘the square of the hypotenuse is equal to the sum of the squares of the adjacent sides’, … and the judge is going to say that you are nuts or perhaps more politely that you are incompetent.  He is not attacking your credibility in your statement of a known geometric proof, but just what does that have to do with negotiable instruments?  If you want to still be able to talk in the commercial court, somehow you are going to have to tie in the geometry to the complaint.
What needs to be done to demonstrate competency in the commercial courts is to … become competent in commercial procedures.  Otherwise, the judge is going to think that you are “nutso” and will try to ‘discredit’ what you have to say.  You will end up incompetent and incredible.  Now the judge has no other course to take than to turn you over to the ward-en.

The purpose of any trial is to resolve any controversy, and that is the only reason that a judge sitting in a court room has to do what they do.  If there is no controversy to settle, the judge goes golfing.

Usually the controversy arises over a negotiable instrument called a complaint, and indictment, or an information (a hearsay indictment).  In essence what the controversy stems from is that a debt has been alleged, and the surety/trustee for the alleged debtor/trust is failing to pay the debt when there is a legal responsibility to do so.
Is a complaint really a negotiable instrument?  There are only two types of negotiable instruments:  drafts (order to pay) and notes (promise to pay).  

A draft has three parties.  It has a maker, a payee, and a payor.  If you look at a typical complaint put into a court it has all of those elements (and more … sort of like a documentary draft).  If you would take a yellow pen and go looking for those elements on a complaint and hi-lite those elements, you could basically throw away the rest of the paperwork as being immaterial.  You would just want to know the maker, payee, and payor to determine what needs to be done.
[I once talked to some guys who, on a criminal case, had appointed the clerk of the court as the fiduciary and had AFV and demanded settlement.  Well, the clerk did just that and even supplied them with a statement of account which showed that there had already been over 6 vouchers which had been charged against the case even though it had not even gotten past the arraignment phase of the case.]

If a case gets into the trial phase, just what is being done?  Obviously, the reason it has gone into the trial phase is to find out what the controversy is.  The judge in the criminal side of the court has been informed that a debt exists as demonstrated by the negotiable instrument which is yet unpaid.  The judge simply is faced with … how are we going to get this draft paid?
So the real reason a case goes into the criminal side of the court is because of two things:  1. the amount of the alleged debt is high, and 2.  the surety/trustee for the trust refuses to settle the account using the trust assets.

The trustee is in contempt of court and breach of fiduciary duty.  In the criminal court which is heard in the Admiralty, the court can sanction for two things as above:  breach of contract and contempt of court.  Hence there are two reasons that someone would be committed to prison:  breach and/or contempt.

The judge is trying to determine whether the alleged debtor is competent or not.  He will leave the credibility to the jury based on testimony.  Does the debtor understand the charge?  Does the debtor have capacity to deal with the charge?  Does the debtor have sufficient assets to discharge the debt?  Just how are we going to negotiate this negotiable instrument that is cause of this controversy.  How are we going to get this debtor to “pay his debt to society”?

It is all in the accounting.  Like any bank, the court has to reconcile its books.

______________________ 

So let’s keep our reverse engineering going here and back up to pre-trial.

Before we go to the criminal or quasi-criminal side of the court, we have been on the civil side dealing with a magistrate.

Let’s look at civil court now and look at how to handle the debitus in assumpsit situation, and then we can come back and talk about dealing with criminal matters that might ensue if the amounts of the civil debt is large enough to merit a criminal pursuit.
