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Trigild Deskbook

Welcome to the latest edition of the Trigild Deskbook, a
comprehensive resource for financial, legal and real estate
professionals who deal with creditors’ rights and related issues,
with a focus on commercial real estate. For each edition of the
Deskbook we enlist the aid of attorneys in every state to cover
the basics of foreclosure and receivership, and Triglid’s lawyers,
paralegals, asset managers, brokers and staff. work to achieve a
tone of plain language.

The Deskbook is not intended to be_.an ‘exhaustive study of any
one state’s rules, procedures and ‘legal intricacies. We try to
focus on the “nuts and bolts”. Complex analyses are not included
and citations to case law or code,sections are usually limited to
references at the end of each section:

Our thanks to our lawyer-friends who often supplied far more
material than we couldinclude here, and may have been edited
for brevity and simplicity. Any errors or,omissions are solely our
won, and we expect and encourage,you.to consult your own legal
counsel for guestions on any specificimatter.

We-continue to update and revise the Deskbook on a periodic
basis and we welcome and solicit corrections, additions,
clarifications and comments from the legal, financial and
commercial real estate communities.

William J. Hoffman
Chairman & CEO

Introduction 1
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Foreclosure

States are generally classified as either mortgage states, where
the lender holds title to the real property until the loan is paid, or
trust deed states where title is held by a trustee for the borrower
until the lender is paid.

Most states” foreclosure procedures fall into one or both
categories of judicial or non-judicial. A judicial foreclosure can
be broadly described as a lawsuit for non-payment that allows
the lender to pursue a deficiency judgment for. any=amount not
recovered in a sale of the property. A mnon-judicial foreclosure
generally allows the lender to take the property as payment in
full. Generally, the non-judicial action will-be typically quicker
and cheaper and most used whe no additional recourse is sought.

You will find that the terms cure, reinstatement and redemption
are sometimes used interchangeably and have different meanings
in different states. Redemption is used“most often to refer to a
right of a borrower to redeem a property.during a specific period
after it has been foreclosed, ranging from a:few months to a year.
The possibility“ef ‘a borrower redeeming the property after a
foreclosure hasan obvious/chilling effect on a sale during that
period. (Nete: A'lender may, seek'the appointment of a receiver
during the redemption period to protect its security.)

Reinstatement or Cure generally refer to the ability of a borrower
to pay any defaulted amount prior to a foreclosure or trustee’s
sale and retain the property.

Another way to avoid a foreclosure is for the borrower to simply
surrender the property to the lender by offering a “Deed in Lieu
of Foreclosure” which grants a title to lender as the new owner.
In recent years the Deed-in-Lieu seems to be in less favor. One
reason is that title can burden the new owner (lender) to with any
existing environmental liability or other obligations.

General Principles 2
©2018 Trigild
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Receivership

The general public, and even some professionals often confuse
receivership with bankruptcy. In fact, receivership was
recognized long before bankruptcy. We often explain the
difference in (overly) simple terms: Bankruptcy is used to
protect borrowers from lenders and Receivership is used to
protect lenders from borrowers.

More importantly, bankruptcy actions are broughtin‘a court of
Law, while receivership matters are heard in courts‘of Equity.
While the same judge may sit in the same, courtroom with the
same staff, he/she is serving in a different.court with far different
rules. A court of law must apply very specifie'rules based on past
cases or written codes. A court of equity.has very broad latitude
to do what that court deems to be'best for all interested parties.

Most states have no specific, qualifications-for receivers other
than that they are a disinterested third party. Some jurisdictions
prefer local receivers; but'such limitations ¢an be overcome with
specific facts. A very. few jurisdictions,may still have a list of
“approved receivers,” but this is_fairly rare. Requirements that a
Receiver bea citizen of that state are now uncommon, and can
usually be-waived for specific reasons.

A courtsissues an Order Appointing Receiver, and usually the
Receiver must file an oath and bond prior to commencing his/her
duties. The oath assures that the Receiver will act responsibly as
an agent of the court and not on behalf of either party. The bond
protects the parties in case of any malfeasance by that Receiver.
In some cases the lender/plaintiff may also be required to file a
bond, most often when the appointment was ex parte (see
below).

A Receiver’s authority and responsibility is governed by the
Order Appointing Receiver, and any additional instructions or
orders. It is important that the Order include powers to cover all
anticipated circumstances, and your lawyer will usually talk with
the proposed Receiver for this purpose.

General Principles 3
©2018 Trigild



www. Trigild.com

Authority for the Receivers to sell assets in the receivership
estate, rather than the lender having to wait and sell after
foreclosure, is being sought more often recently, particularly by
CMBS servicers. Some states specifically allow such sales, some
prohibit them, and many are silent on the issue.

In the case of an emergency (which is determined by each court)
lender’s counsel may seek an ex parte hearing, which shortens
the notice period, sometimes to 24 hours. When not available,
the hearing will be held according to statutory notice' rules and
according to the court’s calendar.

Most courts distinguish between receiversiappointed to take over
an entire business entity (often called a General Assets Receiver
or an Equity Receiver) and one, appointed to take possession of
specific assets which secure the lean and any income generated
by those assets (usually called“a Rents-and-Profits Receiver).
Parties, lawyers and judges often confuse the'two. Also note that
the specific identity ,of, the\ defendant/borrower in the case
heading does not necessarily.mean that particular party will be in
receivership. Most, often the order applies to specific assets
which are the lender’s security.

A Receiver, may also be appointed by way of a stipulation
between\the parties, which makes the court’s action more
predictable. A stipulated appointment often occurs when the
borrewer is willing to walk away and the lender does not want a
deed in lieu of foreclosure, or to ever take title, for whatever
reason.

Following is a discussion and update on the status of the

UNIFORM COMMERCIAL REAL ESTATE
RECEIVERSHIP ACT

Our sincere thanks to Thomas S. Hemmendinger, Chair of the
Committee which drafted this Model Act, approved and recommended
for enactment in all the states.

General Principles 4
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Uniform Commercial Real Estate
Receivership Act: Summary and
Legislative Update

Background:

While receivership is an effective remedy for secured creditors
and property owners, most states have little or no statutory
receivership law. As a result, the remedy is underutilized. To
solve this problem, in 2011 the UniformyLaw Commission
(ULC)* began a four-year nationwide study anddrafting process,
culminating in the “Uniform Commercial * Real Estate
Receivership Act” (UCRERA) in 2015:

UCRERA provides much-needed guidance to courts and litigants
to maximize value for creditors and property owners. It is also is
faithful to the principle that receivership should be a flexible
remedy rather than rigid insolvency proceeding:

Summary of UCRERA?:

One of UCRERA’s maost significant features is its clear rules on
when a receiver can sell real estate,and on the effect of the sale
on liens. For a sale outside the ordinary course of business, the
receiversmust abtain court approval after notice and opportunity
for*hearing..However, the Act does not prescribe any particular
marketing method or sale structure. Therefore, the receiver can
tailor.marketing plans and due diligence opportunities to buyers
to the particular property and its market, with the goal of
maximizing the net recovery for creditors.

The Act protects the interests of lienholders in any sale:

The ULC is a non-profit association of the 50 States, the District of Columbia, Puerto
Rico, and the U.S. Virgin Islands. Since 1892, the ULC has promoted “uniformity in state
law on all subjects where uniformity is desirable and practicable.”

2For further details, the Official Text of UCRERA, along with its Prefatory Note and
Official Comments, is available at www.uniformlaws.org.

General Principles 5
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» The court can order a sale free and clear of the lien of the
party who obtained appointment of the receiver and free
and clear of any subordinate lien. However, unless a
senior lienholder consents, the court cannot sell the
property free of the senior lien. This prevents a junior
lienholder from forcing a sale on a senior mortgagee and
protects the tax-advantages status of senior mortgages
held in real estate mortgage investment conduits
(REMIC).

> To the extent a sale is free and clear of_liens, each
extinguished lien automatically attaches ta the proceeds
of sale “with the same validity, perfection, and priority
the lien had on the property immediately before the
transfer, even if the proceeds-are not sufficient to satisfy
all obligations secured by the lien.”

The Official Comments to UCRERA contain a number of useful
examples illustrating how the sale rules work.in practice.

The Act allows the holder of a valid liensthe, right to credit bid,
as long as the lienholder. pays the reasonable expenses of sale
plus any senior lien that is extinguished by the sale.

Further, the' Act provides®stronger ‘protections for good faith
buyers thandoes the Bankruptcy Code. This safe harbor applies
not“only.to appeals from the sale order, but also to motions to
modify ‘or reconsider the order. It also prohibits the court from
reviving an extinguished lien if the appeal is successful. This
legislatively overrules the Clear Channel case that has troubled
title insurance companies.

The Act provides clear grounds for the appointment of a receiver
at the request of a mortgagee if any of the following is
established:

» Appointment of a receiver is necessary to protect the
property from waste, loss, transfer, dissipation, or
impairment.

» The mortgagor agreed in writing to the appointment of a
receiver on default (often in the form of a “receivership

General Principles 6
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clause” in the mortgage).

The owner agreed, after default and in writing, to
appointment of a receiver.

The collateral is not sufficient to satisfy the secured
obligation.

The owner fails to turn over proceeds or rents that the
mortgagee was entitled to collect.

The holder of a subordinate lien obtains appointment of
areceiver.

YV Vv V V

In some states, a receivership clause entitles. the  mortgagee to
appointment of a receiver. In other states, the clause is merely a
factor in whether the court exercises its diseretion to appoint a
receiver. UCRERA offers alternative,, language for state
legislatures to choose from on this point.

The Act clearly defines the routine powers of a receiver and
additional powers that require specific courtapproval.

Receivership affects .many types of third, parties, including
tenants and counterpartiess to pre-receivership contracts.
UCRERA provides clear rules on the rights of these parties. For
example:

» Consistent with ‘traditional receivership law, UCRERA
gives the receiver a reasonable time to evaluate whether
an executory contract (including a lease) relating to
receivership property is beneficial or burdensome.
During this process, the receiver must perform the
current obligations under the contract.

» If the receiver rejects an executory contract, the
receiver’s right to possess or use receivership property
under that contract terminates.

» A receiver may assign an executory contract only if
applicable non-receivership law would allow the owner
to assign it.

» UCRERA includes special rules for a buyer under a sale
contract where the buyer is in possession of the property
and for a buyer of a timeshare.

General Principles 7
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UCRERA also provides special protections for tenants of the
receivership property. For example, the receiver cannot reject a
residential lease of an individual’s primary residence. Nor can
the receiver reject a lease if the receiver was appointed at the
request of a person other than a mortgagee. Even if a mortgagee
obtains the appointment of a receiver, the receiver cannot reject a
tenant’s lease in these situations:

» The lease is superior to the mortgage lien.

» The tenant has an enforceable subordination, non-
disturbance and attornment agreement,(SNDA).

» The mortgagee consented to the lease.

» The terms of the lease. were commercially
reasonable when made, and the‘tenant did not know
or have reason to know that the lease violated the
mortgage.

The Act also provides clear guidance.for. dealing with property
located in multiple, States.”Because receivership is a state-law
remedy, administration of property located outside the forum
state requires_thewappointment .of, an.ancillary receiver in the
other state. UCRERA specifically authorizes the court to appoint
an ancillary. receiver and can afford the ancillary receiver the
samerrights, powers and duties as a receiver appointed under
UCRERA. UCRERA also allows the court to issue an order
giving.effect to an order entered in another state’s receivership
proceeding without the need to appoint an ancillary receiver.

Legislative Update:

UCRERA represents a significant contribution to receivership
law. In the states that enact it, the Act provides many direct
benefits for distressed commercial real estate. It preserves
property and keeps it productive. It enables cost-effective and
orderly sale of property at better prices than a foreclosure
generally produces, and enables a receiver to pass marketable
and insurable title to a court-approved buyer.

General Principles 8
©2018 Trigild
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The Act has been well-received in the state legislatures. In the
2017 legislative season, Utah, Nevada and Oregon adopted
versions of the Act, and the Act is pending in Michigan.

Utah was the first to adopt UCRERA, and the law took effect on
May 9, 2017.® The Utah statute largely mirrors the official
version of UCRERA. Utah adopted the optional provision that
gives a mortgagee the right to appointment of a receiver if the
mortgagee establishes one of the statutory grounds for
appointment. In addition, to address some old’ but. potentially
troublesome Utah case law, the statute specifies that most court
orders issued in a receivership are final, appealable orders.

Nevada also closely follows the official version of UCRERA.* It
goes into effect on October 1, 2017. Nevada adopted the
alternative that entitles a mortgagee to appointment of a receiver.
The Nevada Act also provides forthe Nevada Supreme Court to
adopt rules on the ethics andiindependence of . receivers and on
prevention of self-dealing-by receivers.

Oregon chose to expand. the<scope of UCRERA to include all
businesses and business assets,»even ifithere is no real estate
involved.®> Otherwise, this “Oregon Receivership Code” closely
follows the<core provisions'of UCRERA. Oregon chose to make
a “receivership:Clause” a factor in whether the court appoints a
receiver, rather than entitling the mortgagee to a receiver. The
Oregon law goes into effect on January 1, 2018.

A UCRERA bill is pending in Michigan,® and the ULC
anticipates more adoptions in 2018.

Thomas S. Hemmendinger’

¥ Utah Code Ann. § 78B-21-101 et seq.

42017 Nev. Pub. Law chapter 232.

%2017 Ore. Laws chapter 358.

§ Mich. H.B. 4471.

7 Chairperson of the ULC’s Drafting Committee for UCRERA, and of counsel with
Brennan, Recupero, Cascione, Scungio & McAllister, LLP, 362 Broadway, Providence,
R102909, www.brcsm.com.

General Principles 9
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State Court Receivership Basics

Through the appointment of a neutral third party to preserve,
manage and/or liquidate a business or particular assets of a
debtor -- pending a court’s resolution of the claims in the
underlying lawsuit -- receiverships offer interest holders and
creditors a means of preserving and maximizing the value of
their interests. A receiver can be appointed for a broad, general
purpose, such as operating and liquidating a business, or for a
narrow, more specific reason -- such as preserving real estate or
personal property pending a foreclosure sale. Both federal and
state courts have powers to appoint and manage receivers. This
chapter discusses the procedural and“substantive requirements,
and related practical considerations commonly encountered in
state court receiverships.

State Court Jurisdiction and Venue

A state court’s jurisdiction) is confinedw.to the territorial
boundaries of that state., The’primary. issue»is not whether the
court has general. subject matter jurisdiction to appoint a
receiver, but.over-what propertysthe” court, and thereby the
receiver, can exert contrel. Inyaddition, state venue statutes
further governtwhere the lawsuit for which a receiver will be
sought can_be filed. For example, many states require that any
fareclosure of a secured creditor’s interest in real property be
maintained in the county or counties in which the property or
properties are located.

Procedure and Basis for Appointment of Receiver

The procedure and basis on which many state courts appoint
receivers is analogous to what is required to obtain injunctive
relief. A receiver can be appointed only as an ancillary remedy
to the primary claims brought in the underlying lawsuit. As a
result, the initial complaint is typically filed asserting primary
claims for relief, such as breach of contract and foreclosure, and
a separate motion is filed seeking appointment of a receiver. As

State Receiver Basics 10 Contributed By: Robert Hammeke of
©2018 Trigild Dentons US LLP
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with other ancillary motions, a motion to appoint a receiver
should be supported by an affidavit verifying the facts and legal
basis for the relief sought. It is also advisable to support a
motion to appoint a receiver with an affidavit identifying the
proposed receiver's qualifications. The moving party should also
file, or attach as an exhibit, a proposed order appointing receiver
that clearly identifies the proposed receiver's role and
responsibilities.

Statutory or Equitable Relief

State courts will apply state statutes and commen law equitable
principles when determining whether(to “appoint a receiver.
Wide discretion is often provided to=the,court in deciding the
form and evidence required to support an appointment. The
statutory guidance provided to the court is also often very broad.

For example, Missouri's general, receivership statute provides

that:
The court . .". shall have power to,appoint a receiver . . .
to keep and.preserve.any money or other thing deposited
in court. .". and to keep and preserve all property and
protect.any-business or business interest entrusted to him
pending ‘any. legal‘or equitable proceeding concerning
the'same, subject to the order of the court.

The factors referenced by many courts when deciding whether to
appoint a receiver include: 1) the fraudulent conduct on the part
of defendant; 2) any imminent danger of the property being lost,
concealed, injured, diminished in value, or squandered; 3) the
inadequacy of available remedies; 4) the probability that harm to
plaintiff by denial of appointment would be greater than injury to
parties opposing appointment; 5) the plaintiff’s probable success
in the lawsuit and the possibility of irreparable injury to any
parties’ interests in the property; and 6) whether the interest of
the party seeking appointment of a receiver will be protected by
the receivership. Given the discretion granted to state court
judges and the broad range of circumstances which determine

Contributed By: Robert Hammeke of State Receiver Basics 11
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the need to appoint a receiver, the facts of each case will dictate
whether certain factors weigh more heavily than others.

Contractual Right to Appointment of Receiver

Most commercial loan security documents -- especially real
property mortgages/deeds of trust and related assignments of
rents -- grant the secured creditor the absolute right to appoint a
receiver upon default by the debtor. Some state courts will
simply appoint a receiver based on the parties! contract, while
others will merely take the contract into account as a factor that
favors appointing a receiver. Some states findithat contractual
consent to appointment of a receiver serves,as a waiver of the
defendant's right to challenge the appointmentiof a receiver.

General Role of Receiver and Who May and Should Act as
Receiver

Most states identify few,.if'any, requirements for qualification to
act as a receiver other'thanithat the receiver be neutral and
capable. A receiver is, an.officer .of “the, court and not the
representative of ‘any, party to, the suit, including the party
seeking the appointment. As an impartial third party, the receiver
is not appointed, for the .benefit of any person or entity, but
simply to protect property interests in specific assets. The court
hasdiscretion in whom to appoint as receiver. If there is no
strong reason suggesting that the receiver is not appropriate,
courts~will often appoint a receiver proposed by the moving
party. Some courts or judges, however, may have personal
preferences -- or an approved list of receivers. It is important,
therefore, that the moving party and its attorneys know whether a
given court or judge has specific preferences.

Rights and Responsibilities of the Receiver

Order Appointing Receiver

The substantive rights, duties, and liabilities of the receiver are
granted, defined, and limited by the order of the court appointing
the receiver — an all-important guide and rulebook. Most state

State Receiver Basics 12 Contributed By: Robert Hammeke of
©2018 Trigild Dentons US LLP
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statutes provide broad rights, without specific enumerations,
with regard to the powers that may be granted a receiver. A draft
order appointing receiver should be submitted with the motion
seeking appointment of the receiver, and the order should
carefully define the assets of the receivership estate, including
identification of the real and personal property in the
receivership estate. The order should also carefully identify the
rights of the receiver. A non-inclusive list of rights that should
be considered for the order appointing receiver includes
empowering the receiver with the right to:
o access the receivership property, including changing
any locks, and the right to “seek the sheriff's
assistance to gain access;

. operate any business included in the receivership
property;
o collect, maintain, protect, iinsure, sell, liquidate or

otherwise dispose,.ofireceivership property in the
ordinary course of business;

. take possession ‘of bank and ‘other accounts
necessary for.operation of any. business included in
the receivershipsproperty,‘and.to open, transfer, and
change. all such accounts Jinto the name of the
receivership estate;

. hire | professionals and employees to assist the
receiver;
. take possession of licenses, permits, or other

government issued documents necessary for the
continued operation of any business included in the
receivership property;

o enter into contracts in the name of the receivership
estate necessary to effectuate the needs of the
receivership--including contracts to store and protect
property and contracts relating to the operation of
any business included in the receivership property;

. borrow money from the moving party or other
person or entities required to effectuate the needs of
the receivership;

. collect any rents or profits relating to the
receivership property;

Contributed By: Robert Hammeke of State Receiver Basics 13
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° bring and prosecute all proper actions for the
collection of rents, accounts receivable, and contract
rights relating to the receivership property;

The order should also identify how expenses are to be paid and
what authority or discretion the receiver has with regard to
payment of pre-receivership expenses. Additionally, it should
include injunctive language precluding the parties or third parties
from interfering with the receiver or receivership estate. The
order should also identify the receiver’s reporting requirements
and direct the receiver what to do if a bankruptcy is filed.

It is important to note that a receiver doeswnot generally “step
into the shoes of the property owner”*=- except for the purposes
of protecting and preserving the specific .assets covered in the
order. Other general obligations,and liabilities of the property
owner may not be included in the receivership.

Real and Personal Property Sales by Receivers in State
Court

Because they have thewright to take (possession of and preserve a
receivership property, courts also have‘the power to authorize a
receiver to‘market and sell property in the receivership estate.
Unless otherwise ordered by the court, the receiver can only sell
the“right,.title and interest of the owner of the property. Note
that the sale of goods and inventories as part of the ordinary
course” of business (as in retailing) do not require special
approval. Because a receiver is an officer of the court, a
receiver's sale is a judicial sale, and all parties with an interest in
the property to be sold must be brought in as notice or defendant
parties or otherwise consent to the sale. As with other aspects of
the receivership, the court has broad discretion in determining
the manner of disposition of the receivership property. In order
to provide proper notice, opportunity to be heard, and an
effective time, place, and manner for the sale, a state court may
look to the state's statutes relating to the judicial sale of property
-- either by judicial foreclosure or post-judgment judicial
execution. As with other judicial sales, a receiver's sale

State Receiver Basics 14 Contributed By: Robert Hammeke of
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generally requires confirmation by the state court before the
purchaser acquires rights pursuant to such sale.

Sales by Receiver Free and Clear of Liens and
Encumbrances

The majority of state courts have held that courts, in the proper
circumstances, have the inherent power to authorize the sale of
property in its control free and clear of liens. When the court
authorizes that receivership property be sold free and clear of
liens, the rights of the parties who are lienholders are preserved
and transferred from the property sold to the proceeds of the sale
-- with the same rank that such rights or liens bore to the
original property. Some courts, however, 'will exercise the
discretion to authorize a receiver sale of property free and clear
of liens only in limited circumstances,Such as only when the
property will be sold for more than the amount of the debt owed
on the liens on the propertys’ Also, some state statutes empower
the appointing court to order a.receiver to sell*property free and
clear of liens if the .encumbering liens,are_disputed and the
property is at risk of deteriorating in value ‘pending the lawsuit.
State laws and court'siattitudes regarding, receiver sales free and
clear of liens. vary, so it is important that a party seeking
appointment of a receiver for the ultimate purpose of selling
property free and clear of liens know the legal landscape -- as
well™as the  attitudes of any ‘parties holding interests in the
property to be sold.

Multi-State Receivership Issues for State Courts

Utilizing a state court to gain control over and manage property
located in multiple states presents special challenges. The
jurisdiction of a state court is confined to the territory of the
state. When a receiver is appointed by a state court, therefore,
the receiver is able to take control of the receivership assets only
in that state. No uniform law exists through which a secured
creditor, by direction of a state court, can gain jurisdiction and
control over property located in another state. For this reason,

Contributed By: Robert Hammeke of State Receiver Basics 15
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multi-state jurisdiction and control is usually obtained by filing
ancillary receivership lawsuits.

To obtain control over property located in a state other than the
appointing state, a lawsuit must be first filed in the state in which
the property is located. Each court in which a lawsuit is filed and
appointment of a receiver sought independently exercises its
jurisdiction and may use its state's law and practice. As a matter
of comity, state courts often recognize the existence of other
primary and ancillary receiverships and cooperate to. maximize
the management of the collective receivershipestate.

Effect of Bankruptcy Filing on Receivership

Under the bankruptcy code, once a‘bankruptcy petition is filed,
all actions involving the debtor or its property are stayed. To
protect the exclusive jurisdiction. of the bankruptcy court, a
receiver with knowledge of\the hankruptcy«filing must not take
any further action with regardto the property of the bankruptcy
estate other than to preserve such praperty... The receiver shall
also turn over the property .of the bankruptey estate and file an
accounting relating, tossuch property. The bankruptcy court can
excuse the receiver.-from these requirements if this is in the best
interests of«the creditors of thewbankruptcy debtor's estate, but
will be gautious”in disrupting,the debtor in possession's right to
possession and administration of property.

Advantages and Disadvantages of Receiverships v.
Bankruptcy

One advantage of seeking the appointment of a receiver is the
flexibility afforded by receivership law, which is less defined
than bankruptcy law and allows the moving party leeway in
crafting the scope and course of the receivership. A
disadvantage, however, is that bankruptcy law, since it is clearly
defined, is more predictable.

Another advantage of receiverships is a greater ability to define
and manage the scope of the receivership. A receiver may be
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appointed to manage all aspects of a defendant's business, to
preserve a single piece of property -- or for all things in between.
The property to be included in the receivership estate, therefore,
can vary depending on the needs of the receivership. The estate
created by a bankruptcy case, however, is specific and includes
"all legal or equitable interests of the debtor in property as of the
commencement of the case.”

Another benefit of receivership: a single interest holder or
creditor can seek the appointment of a receiver, while the
bankruptcy code requires three unsecured creditors to commence
an involuntary bankruptcy. Additionally, receiverships offer the
moving party more control over (the%, management and
administration of the at-issue property. wIn a Chapter 11, the
debtor usually remains in possession, custody and control of the
property of the bankruptcy estate, including the right to operate
the business of the debtor. However in receivership actions, the
moving party has the ability to recommend.a receiver with the
practical business experience, and skills”necessary for the
receivership. Finally, ‘in those states, that' recognize the
contractual right to appoint” a receiver, \a receiver can be
appointed as a matter of contract:

Bankruptcy« hasadvantages incertain situations as well. In
additionsto“the-above-mentioned predictability, bankruptcy law
affords other rights that may not be available in receivership.
For example, bankruptcy law expressly states when property of
the'estate can be sold free and clear of interests in the property to
be sold, while receivership law is less clear in this regard. Also,
the receivership law in many states does not allow a receiver the
right to each of the avoidance actions available in bankruptcy.
State courts routinely appoint receivers when property is directly
at-issue in the case, a suitable receiver is recommended, and the
moving party is able to show that the receiver is needed to
preserve the property sought to be included in the receivership
estate.
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If federal jurisdiction does not exist, state court jurisdictional
limits will present particular challenges if the property to be
included in the bankruptcy estate is located in multiple states.

Additionally, even if a receiver is appointed, the defendant holds
the bankruptcy trump card for subsequent use, although the filing
may trigger personal guarantees on what would otherwise be
deemed non-recourse debt.
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Federal Receivership Basics

For secured creditors, a federal receivership can offer the
quickest and most cost effective method of gaining control over
the collateral upon default. A federal receivership maintains the
value of the collateral by allowing the business to continue to
operate. The Receiver will preserve and protect the collateral as
well as the financial integrity of the business as a going concern.
In addition, the Receiver may be able to stabilize“the operations
to mitigate further potential losses.

Foreclosure actions are generally brought“in,the county in which
the property is located, while state_receivership actions are
brought in the state in which the property is located. These
remedies present logistical issues wheh _collateral is located in
multiple counties or states. Federal receivership actions may be
commenced in the federal district of‘the state where the property
is located or in the state<ofithe ‘borrower’s principal place of
business, and the «Court “will have",jurisdiction over the
borrower’s property no‘matter where it is.located.

Although federal.receiverships are grounded in federal common
law, there.(are, several ~federal “ statutes governing such
receiverships.

Appointment of a Receiver

Federal Jurisdiction

In order to initiate an action in the federal court, the federal court
must have jurisdiction. Because a secured creditor’s enforcement
of its rights is not usually based upon a federal question
(although federal district courts may appoint receivers in cases
initiated by governmental entities for violation of federal laws),
diversity and the minimum amount in controversy under Title 28
of the U.S. Code 81332 must exist in order to invoke the
jurisdiction of a federal district court.
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This means that the citizenship of the secured creditor must be
different than the citizenship of each and every borrower and
guarantor, if applicable, named in the action. If jurisdiction
cannot be obtained, State receivership may be an alternative. If
jurisdiction is established, the federal district court then has
ancillary jurisdiction to appoint a Receiver, as well as ancillary
subject matter jurisdiction over every suit the Receiver may
subsequently initiate.

Procedurally, to have a Receiver appointed, the Secured creditor
will first file suit against the borrower for breach of contract. If
there is a personal guaranty of the borrower’s obligations to the
secured creditor, the guarantor may be included in the complaint
as well. Once the breach of contractssuit isi filed, the secured
creditor will then file a motion to appoint a Receiver, supported
by an affidavit alleging the basis for the relief requested. In many
states, including Michigan, a suit,for breach of contract cannot
be combined with a countfor foreclosure;<the secured creditor
must decide whether to initiate'the suit or beginiforeclosure.

The act of appointing a‘Receiver is analogous to the entry of an
injunction; it is ‘anextraordinary remedy that lies in the
discretion of the court and should'be employed with the utmost
caution and granted’ only<in cases 'in which there is a clear
necessity toyprotect a plaintiff’s interest in property.

The following factors are usually weighed by the court to
determine whether a Receiver should be appointed:
o the existence of a valid claim by the moving party;
e fraudulent conduct on the part of the defendant;
e imminent danger that property may be lost, concealed,
injured, diminished in value, or squandered,
e an inadequacy of the available legal remedies;
the probability that harm to plaintiff by denial of the
appointment is greater than the injury to the parties
opposing appointment;
o plaintiff’s probable success in the action; and
e possibility of irreparable injury to plaintiff’s interest in
the property.
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Role of the Receiver

Once the Receiver is appointed by the federal court, he/she
becomes an officer of the court who manages and operates the
property according to the laws of the state where the property is
located.

In addition, the Receiver may be sued with respect to any of the
acts taken or transactions engaged in while carrying on the
business as a Receiver, according to 28 U.S.C,8959(a). An action
for possession of property held by the Receiver, however, is
outside the scope of the section. Generally, the decision of
whether to allow a third party actiop-te be brought in a separate
action is within the discretion of the court appointing the
Receiver.

The court has broad powers and. wide discretion to determine
appropriate relief in an equity receivership,These broad powers
enable the court to effectively supervise a_receivership and
protect the interests, of its beneficiaries. /As'a court of equity, it
has the authority in appropriatescircumstances to impose broad
stays of all actions-against the entities«in receivership, except by
leave of theireceivership court. There is no inherent limitation in
receivership,law regarding the amount of control that a Receiver
may - wield over that which the Receiver was appointed. The
Receiver may be appointed over an entity or specific collateral.

Effect of Appointment of a Receiver

Control over receivership property. Once appointed, the
Receiver is required to post a bond, which vests the Receiver
with complete jurisdiction and of all property, personal and real,
with the right to take possession of all property over which the
Receiver is appointed. The secured creditor will usually request
to have Receiver appointed only with respect to its collateral.

Jurisdiction by courts not appointing the Receiver. 28 U.S.C.
§ 1692 allows nationwide service in a federal receivership, and
the territorial jurisdiction of the appointing court extends to any
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judicial district in which receivership property is found. At least
one court has held that 28 U.S.C. §754 is broad enough to
include actions initiated by a Receiver appointed outside the
United States.

Filing Requirements for Extra Territorial Jurisdiction.

28 U.S.C. 8754 states that within 10 days after entry of the
appointment order, a Receiver must file a copy of the complaint
and the order appointing the Receiver in the district for each
district in which property is located. The statute further provides
that failure to file such copies in any district divests the Receiver
of jurisdiction and control over all of the property in that district.
The Court of Appeals for the Ninth Circuit, in SEE.C. v
American Capital Investments, Inc., 98,F.3d 1133, 1143 (9th Cir.
1996), has held that a separate 10-day period for filing the
complaint and order appointing,the Receiver runs from each date
on which (a) an interim Receiver is appointed, and (b) a
permanent Receiver is appointed:

The majority of courts ‘considering §754, however, have held
that failure of a Receiverto timely file the required documents is
not fatal and does not,divest the court of jurisdiction once the
documents are.properly filed.

Sales of/Assets'by a Receiver

The sales of assets by a Receiver are governed by 28 U.S.C. 8§
2001;.2002, 2004. The statutory provisions governing the sale of
assets are very specific with respect to certain requirements (e.g.
notice provisions, appraisals), but vague with respect to the
procedures to be employed in the sales, thereby allowing for
flexibility and creativity. In addition, under federal law, there is
no right of redemption from judicial sales under 28 U.S.C
82001 (b).

Sale of Real Property

A Receiver may use a public sale or a private sale to sell real
property. A public sale must occur in the district where the
Receiver was appointed, or in some other district, if the court so
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orders. In addition, the terms and conditions of the sale will be as
directed by the court. Notice of a public sale must be approved
by the court, and published at least once a week for four weeks
prior to the sale, in at least one newspaper in general circulation
in the county, state or judicial district where the property is
located. A private sale may occur if the court determines that it
is in the best interest of the estate. As with a public sale, the
terms and conditions of the sale will be as directed by the court.
In a private sale, however, the court must appoint three
disinterested appraisers to appraise each parcel of property. The
originally proposed offer will not be confirmed by the court
unless the sales price is two-thirds of the appraised value, or if
another offer of at least 10 percent over the original offer is
received. Notice of the private sale must also be approved by the
court and published in a newspaper ‘of general circulation at least
ten days prior to the hearing on the confirmation of the sale.

Sale of Personal Property

The sale of personal property“is governed by the same rules as
that for the sale of real property,+unless the court orders
otherwise. 28 U.S.C. §2004.gives the.district court discretion as
to whether appraisals are required to sell personal property.

Application«of the Statutesy the.Courts

Courts are“generally liberal“with respect to receivership sales.
Courts have stated that a judicial sale made with notice and in
the manner prescribed by law will not be denied confirmation or
be ‘set-aside for mere inadequacy in price unless the price is so
gross as to shock the conscience of the court, coupled with slight
additional circumstances indicating unfairness such as chilled
bidding.

Receiver’s Responsibilities

The role of the Receiver must be defined in the order appointing
the Receiver. The order will usually contain provisions relating
to, among other things:

o the type and frequency of financial reporting;

o the manner and amount that the Receiver will be paid;
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e actions that may be taken by the Receiver without court
authority;

e arequirement that utility companies continue to provide
service; and

e authorization for the Receiver to take complete
possession and control of all books and records as well
as cash and cash equivalents.

The Receiver’s ability to pursue certain causes. of action on
behalf of the receivership estate also needs to be-considered.
Although there is no federal authority for a Receiver to avoid
and recover preferential transfers, or avoid unperfected liens,
receivers have standing to assert state fraudulent conveyance
theories to recover property for sthe receivership estate. In
addition, a Receiver may be able to bring certain actions against
third parties that a bankruptcystrustee, debtor in possession or
committee cannot.

Contrast to State Receiverships

State court receiverships, are” governed “by state law, under a
particular statute, rulevor general equitable authority. The state
court and/or.the gaverning, statute. and/or rules prescribe the
procedures for initiating the action, the role of the Receiver, the
priority / of, claims and distribution of proceeds in the
receivership: The remedy may be invoked not only to oversee
the liquidation of an insolvent debtor, but to resolve shareholder
disputes and management deadlocks. State court receivers may
be granted the authority to operate a business, although more
typically, they are empowered only to liquidate assets and
distribute proceeds.
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Alabama

Foreclosure Summary

Security Instrument Mortgage
Judicial Yes (Rare)
Non-Judicial Yes
Initial Public Notice Publication
Varies by process; 30-60
Time Frame Days
Redemption Period Yes-12 Months
Deficiency Allowed
Receivership.Summary
Ancillary Remedy Necessary Yes
Ex-Parte Yes
Approximate Time.for
Appointment 10-30 Days

Who or What can act as Receiver

No Restrictions Given

Specifi¢’Receiver Requirements No
Is'there any-approval list for

Receivers No
Out'of State Receivers Allowed Yes
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Foreclosure:

l. General Information:
Ala. Code § 35-10-1 (1991) et seq. governs foreclosures in
Alabama.

1. Judicial Foreclosure Basics:
Alabama permits judicial foreclosures, though this remedy is
rarely used.

1. Non-Judicial Foreclosure Basics:
This is the primary foreclosure remedy practiced.in’ Alabama.
The non-judicial foreclosure is used when.a power of sale clause
exists in a mortgage or deed of trust.

V. Guidelines for Power of Sale:
See sections X through XI below.

V. Power of Sale Guidelines as Represented in
the Security:

Where a power to sell“lands is given to the grantee in any
mortgage, or other.conveyance intended to,secure the payment of
money, the power is part of the security, and may be executed by
any person, or<the personal representative 'of any person who, by
assignment or otherwise,“becomes entitled to the money thus
secured; and.a econveyance of‘the lands sold under such power of
sale to the-purchaser at the sale, executed by the mortgagee, any
assignee or other person entitled to the money thus secured, his
agent-or attorney, or the auctioneer making the sale, vests the
legal title thereto in such purchaser. Probate judges shall index
foreclosure deeds by the names of the original grantor and
grantee in the mortgage, and also by the names of the grantor
and grantee in the foreclosure deeds.

VI. No Power of Sale Foreclosure Guidelines:
Standard practice is to file a judicial foreclosure practice if no
power of sale is granted in the mortgage.
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VII.  Foreclosure when Instrument Contains No
Power of Sale:
If no power of sale is contained in a mortgage or deed of trust,
the grantee or any assignee thereof, at his option, after condition
broken, may foreclose same either in a court having jurisdiction
of the subject matter, or by selling for cash at the courthouse
door of the county where the property is situated, to the highest
bidder, the lands embraced in said mortgage or deed of trust,
after notice of the time, place, terms and purpose of such sale has
been given by four consecutive weekly insertions of.such notice
in some newspaper published in the county wherein said lands,
or a portion thereof are situated.

VIIl. Additional Satisfaction, Permitted Under
Continuing Power'of Sale:

The sale of any part of the property conveyed by mortgage, deed
of trust, or other instruments intended to secure the payment of
money, either under a power of sale contained in a mortgage, or
by a judicial foreclosure; shall operate as @ fareclosure of the
mortgage only as to.the property seold, and.if the mortgage
indebtedness is not,thereby.satisfied 4n full; the other property
contained in the mortgage continues as security for the mortgage
debt and there_may be a furtherforeclosure of the mortgage,
either by sale under power.of sale or by foreclosure.

Every power of sale contained in mortgages unless otherwise
expressly provided therein, is held to give a continuing power of
salesauthorizing the mortgagee or his assignee after default, to
sell the mortgaged property from time to time in separate lots or
parcels.

IX. Sale Under Power where Instrument is Silent
as to the Place or Terms of Sale:

If a deed of trust or mortgage, with power of sale, is silent as to
the place or terms of sale, or as to the character or mode of
notice, a sale may be made at the courthouse door of the county
wherein the land is situated, after condition broken, for cash to
the highest bidder, after 30 days' notice of the time, place and
terms of sale by publishing such notice once a week for four
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consecutive weeks in a newspaper published in the county
wherein said lands or property in said mortgage or deed of trust
are situated.

X. Notice of Sale and How Notice is Given:

Notice of said sale shall be given in the manner provided in such
mortgage or deed of trust or in this Code in the county where the
mortgagor resides and the land, or a part thereof, is located; but,
if said mortgagor does not reside in the county where the land or
any part thereof is located, then such notice must be published in
the county where said land, or any material part thereof, is
located; provided, that notice of all sales under, powers of sale
contained in mortgages and deeds of trust executed after July 1,
1936, where the amount secured is#$500.00 or more, shall be
given by publication once a week for three successive weeks in
some newspaper published in the county in which such land or
any portion thereof is situated, and said notice of sale must give
the time, place and terms ofisaid'sale, together with a description
of the property to be sold:

For all mortgages executed after December 31, 1988: Notice of
said sale shall be given, in the county where said land is located.
Notice of all salesunder this article,shall be given by publication
once a week for threesuccessive weeks in a newspaper
published in,the county or counties in which such land is located.
If there is_land under the mortgage in more than one county the
publication is to be made in all counties where the land is
located: The notice of sale must give the time, place and terms of
said sale, together with a description of the property. If no
newspaper is published in the county where the lands are
located, the notice shall be placed in a newspaper published in an
adjoining county. The notice shall be published in said adjoining
county for three successive weeks.

XI. Place and Time for Conducting Foreclosure

by Power of Sale:
All sales of real estate, under powers of sale contained in
mortgages and deeds of trust shall be held in the county where
all or part of said real estate is situated. For mortgages executed
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after December 31, 1988, the power to sell lands must be
exercised at the appropriate courthouse door considered the front
or main door to the courthouse, of the county where the
mortgaged land or a substantial and material part thereof, is
located. The sale shall be held between the hours of 11 A.M.
and 4 P.M. on the day designated for the exercise of the power to
sell the land.

Relevant Codes, Statutes, and Case Law:

Alabama Code § 6-5-230; Alabama Code § 35-10-1 through Alabama Code § 35-10-3
(1991); Alabama Code § 35-10-6 through Alabama Code § 35-10-8 (1991); Alabama
Code § 35-10-13 through Alabama Code § 35-10-16 (1991).

Receivership:
. General Information:

Alabama Code provides that a Receiver may be appointed by the
circuit court judge and by the register ar clerk in the absence of
the judge, upon application in.writing. The applicant must post a
bond in an amount decided by ‘the judge."Any person who is
damaged by the appointment of the Receiver may recover by an
action on the bond if the court later vacates,the.appointment.

A court cannot appoint.a Receiver unless,a suit is pending. The
purpose of a Receivership is.intended to prevent injury, waste, or
destruction “of the property. of all parties. Three requirements
must be‘met. before a court may appoint a Receiver: (1) a clear
legal right.to be protected; (2) no other adequate remedy; and (3)
a'.showing that the complainants will otherwise sustain
irrevocable damage. The petition for a Receiver will be granted
only if there is the reasonable probability that the plaintiff will
ultimately succeed in obtaining the general relief sought by his
lawsuit.

1. Appointing the Receiver:
A. The Basics:
The party seeking appointment of a Receiver should file a
complaint, including a count for the appointment of a Receiver
and a separate motion for the appointment of a Receiver.
Depending on the circumstances of the matter, it may also be
advisable to file a motion for expedited hearing. Courts will
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generally grant the motion for expedited hearing and direct that
service of the motion for appointment of a Receiver be made
with the complaint.

A motion for appointment of a Receiver can be filed in
conjunction with the complaint.

B. Time Frame for Appointment:
Depending on whether a motion for expedited hearing is filed,
generally, anywhere from 10 to 30 days.

C. Canyou go in Ex Parte?
A Receiver may be appointed through an Ex Parte motion with
the show of good cause. The applicant'must convey a strong case
of pressing emergency and peril or that giving notice of the
hearing to appoint the Receiver would jeopardize the property.

1. Loans and Advances:
Alabama case law recognizes that a Receiver may borrow money
pursuant to court order.". Though it 4s not'necessary to secure
such advances to aReceivery Alabama law.does recognize the
use Receivership certificates forsuch indebtedness.
Although case. law:. recognizes» that~a Receiver may borrow
money, it is advisable to.include a provision in the order that
states the Receiver is authorized to do so and that it be secured
by-afirstpriority lien on the Receivership property.

V. Sales During the Receivership:

Alabama has no specific statute governing the sale of property
by a receiver. Depending on the specific state court, it is
possible to have a sale provision included in the receivership
order. Another option is to file receivership actions in federal
court and follow the federal procedures governing for public or
private receiver sales. See 28 U.S.C. 88 2001-2002. Pursuant to
these statutory provisions, the receiver would have to petition the
court for approval of the sale and the sale procedures.
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V. Liens Against Receivership Property:
A. General Information:
Under Alabama law, a receiver's sale is in the nature of a judicial
sale, and property sold by such means is generally subject to the
liens of record.

In order to properly be "of record,” the lien must comply with the
statutory requirements provided in Title 35, Chapter 11, Article 5
of the Code of Alabama (1975).

Notwithstanding the foregoing, Alabama Code § 6-6-624
provides, in relevant part, that the appointment of a receiver
works to invalidate liens attaching to the receivership property
within sixty (60) days prior to such appointment. While this
statute has not been the subject of recent litigation, the Alabama
Supreme Court has interpreted and applied this statute literally.

B. Dealing with Liens during Receivership:

Alabama law governing the'impact of a«eceiver's sale on liens is
not entirely clear. While.there is no ‘guarantee that a receiver's
sale would be free and clear-of liens, a‘receiver may move for the
sale to be free and'clear of all liens (altheugh this may result in
objections from,the“junior lien holders).. A receiver may also use
Ala. Code 86-6-624"as a'basis to dissolve liens that attached
within the sixty-day time frame prior to his appointment.

Also, federal courts have held that "one having no lien when a
receiver was appointed cannot acquire one after the appointment
on property in the hands of the receiver, and thus obtain a
preference, and this is the rule, even though the right to acquire
the lien existed before the appointment.”

Thus, provided that federal law applies, a receiver may move to
dissolve liens attaching during the receivership.

VI. Owners Associations:
There is no specific Alabama case law or statute dealing with the
interaction between receiverships and owners’ associations.
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VII.  Construction Related to Receivership
Property:

There is no specific Alabama case law or statute dealing with the
ability of receivers to initiate or continue construction on
receivership property. In moving to have a receiver appointed,
the movant should expressly seek to have the receiver vested
with such power, and should also ensure that the order
appointing the receiver includes a provision governing the terms
of the receiver's construction efforts, including, for example,
considerations for construction budgets and/or ‘performance
goals.

VIIIl. Ending the Receivership:
In our experience, the better practice”is, to,file a motion to close
out the Receivership as opposed to adding.language in the Order
Appointing Receiver allowing it to close‘itself out once the deed
has been filed. This way a court, order will formally end the
Receivership. Also, the court will usually require a final
accounting from the Receiver.

IX. Miscellaneous:

A. ltis advisable'to include a provision that the Receiver is
authorized to.market and sell Receivership property subject to
prior courttapproval. \We alse. generally request indemnity
provisions for the Receiver inithe order.

B. The commencement of proceedings for appointment of a
Receiver of a corporation or partnership dissolves all
uncompleted attachments and levies of execution made within
the proceeding sixty days. (appointment of Receiver for
corporation in federal court within sixty days after levy of
attachment in state court proceeding dissolved attachment).

Relevant Codes, Statutes, and Case Law:
Ala. Code § 6-6-620 through Ala. Code § 6-6-628; Ala. Code § 35-11-210 through Ala.
Code § 35-11-218.

Brooks v. Everett, 124 So. 2d 100, 105 (Ala. 1960); C.E. Dev. Co. v. Kitchens, 264 So. 2d
510 (1972); Carter v. State ex rel. Bullock County, 393 So. 2d 1368 (Ala. 1981);

Ex parte Goodwyn, 149 So. 216 (1933); Grand Lodge, K.P. v. Shorter, 122 So. 36
(1929); Hunter v. Parkman, 34 So. 2d 221 (Ala. 1948); Martin Oil Co., Inc. v. Clokey, 277
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So.2d 343 (Ala. 1973); Preuit v. Wallace, 189 So. 887 (1939); Stallworth v. Andalusia
Hospital, 470 So. 2d 1158 (Ala. 1985); Dependable Ins. Co. v. Kirkpatrick, 514 So.2d
804, 806 (Ala. 1984) (citing Barber v. Beckett, 39 So0.2d 17, 19 (Ala. 1949)); See Pratt v.
Deepwater Coal & Iron Co., 134 So. 854, 855 (Ala. 1931) (appointment of receiver for
corporation in federal court within sixty days after levy of attachment in state court
proceeding dissolved the attachment of the receivership property); Lehman v. Heberle, 9
F. Supp. 100, 101 (D.C. N.Y. 1934); see also U.S. v. Houston, 1977 WL 1295 (E.D. Wis.
1977); Quinn v. Bancroft-Jones Corp., 12 F.2d 958 (W.D.N.Y.1926).
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Alaska

Foreclosure Summary

Security Instrument

Deed of Trust or Mortgage

Judicial

Yes

Non-Judicial

Yes

Initial Public Notice

Notice of Sale

Time Frame

7 Months

Redemption Period

No redemption after a
non-judicial foreclosure of
a deed of trust. After the
confirmation of a judicial
sale the judgment debtor
has aone year redemption
period; junior lienors have
sixty days.

Deficiency

May collect on a
deficiency after judicial
foreclosure through
normal judicial remedies

Receivership Summary

Ancillary Remedy Necessary

Yes

Ex-Parte

Yes

Approximate Time for
Appointment

Depends on the Court

Who or What can act as Receiver

No Restrictions Given

Specific Receiver Requirements No
Is there any approval list for

Receivers No
Out of State Receivers Allowed Yes
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Foreclosure:

I.  Non-Judicial Foreclosure Summary:
Non-judicial foreclosure is available only under a deed of trust
that grants a power of sale to the trustee. A Notice of Default
(NOD) is recorded after the deed of trust is thirty days or more in
default. Within ten days, a copy of the NOD must be sent by
certified mail to all parties with an interest in the property and
posted on the property. All such parties, including junior lienors,
may have the right to cure after the NOD and beneficiary has
duty to seasonably provide a cure amount to such parties. The
trustee has a duty to exercise due diligence to.determine the last
known address of an affected party and failure to'do so can cause
a sale to be set aside. A Notice of Sale must,be posted in three
public places and published once a week.for four consecutive
weeks. Sale is by outcry auction not less.than ninety days after
the NOD was recorded. Noticetof a postponement need only be
given at the place and time of.sale unless the sale is postponed
more than six months. A courtthas the power to set aside a
properly conducted sale on equitable grounds.

Il. Judicial Foreclosure'Summary:
Judicial foreclosure of'a deed of*trust or mortgage proceeds as a
regular civil-lawsuit, beginning with _filing and service of a
summons and complaint.and culminating in a money judgment
and a decree of. foreclosure and order for sale of the property.
Notice ofuthe sale is posted and published as with non-judicial
fareclosures, but the sale must be confirmed by the court.

I11. Deficiencies:

No further “action or proceeding” to collect a deficiency is
allowed after a non-judicial foreclosure except for certain federal
agencies with national loan programs, although other collateral
pledged to secure the same debt may be realized only if this can
be done non-judicially. The foreclosing beneficiary or mortgagee
may collect on a deficiency after a judicial foreclosure through
normal judicial remedies, although no separate deficiency
judgment is entered

Contributed By: Joseph Perkins & Richard Goldfarb Alaska 35
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Receivership:
I General Information:

A receiver may only be appointed in connection with an
underlying action. Alaska Statute § 09.40.240 provides that a
receiver generally may be appointed by a court in connection
with any type of action, except an action for the recovery of
specific personal property. A receiver may not be appointed
where another remedy exists. Note that nearly all Alaska cases
involving receivers predate statehood, in many. cases by a
considerable number of years.

1. Appointing the Receiver:
A. The Basics:
A receiver may be appointed in any actionyexcept in an action
for the recovery of specific personal property:

1. provisionally before judgment when a party’s right
to the property that isithe subject.of the action and is
in the possession, of-an adverse (party.is probable and
where it is,shown that the property or its profits are
in danger of being lost or.materially injured;

2. after judgment, to carry:the judgment into effect;

3. after judgment toudispose of the property according
to the judgment, to preserve it during the pendency
of an appeal, or when an execution has not been
satisfied and the judgment debtor refuses to apply its
property to satisfy the judgment;

4. when a corporation is insolvent or is in imminent
danger of being insolvent, has been dissolved, or has
forfeited its corporate rights;

5. when a debtor has been declared insolvent; and

6. in a partnership, to receive distributions that will
become due to a judgment debtor in respect of the
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partnership and to take all other actions the judgment
debtor may have taken or that may be required.

B. Time Frame for Appointment:
This varies by the practice of the particular court and judge. A
hearing on the appointment of a receiver is on such notice as the
court may prescribe.

C. Canyou go in Ex Parte?
Ex parte orders appear to be authorized; however, they are
limited in use.

1. Loans and Advances:
No statutes or rules govern loans or-advances and the Order of
Appointment will govern the receiver’s authority to obtain loans
or issue advances.

V. Sales During the ,Receivership:
There are no statutes or-case,law relatedtossales during the
receivership.

V. Liens‘Against Receivership Property:
There are no. Statutes or case law-related to liens against
receivership property.

V. Owners Associations:
There are no statutes or case law related to owners associations.

VII.  Construction Related to Receivership
Property:

If completion of construction is contemplated, the terms
should be delineated in the order appointing the receiver.

VIIl. Ending the Receivership:
Pursuant to Alaska’s rules of civil procedure an action where a
receiver has been appointed cannot be terminated except by
order of the court. In addition, prior to the court’s discharge of
the receiver, the receiver will conduct a final accounting of the
receivership property and the court will approve that accounting.
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IX. Miscellaneous:
Orders granting or denying the appointment or discharge of a
receiver are immediately appealable. In  appropriate
circumstances, the party requesting the receiver may be liable for
the receiver’s fees if there is no other source to pay them.

Relevant Codes, Statutes or Case Law:
Statutes: Alaska Statutes §§ 09.35, 09.40.240-09.40.250, 09.45.170-09.45.220, and 34.20

Cases: Farmer v. Alaska USA Title Agency, Inc., 336 P.3d 160 (Alaska 2014);
Young v. Embley, 143 P.3d 936 (Alaska 2006);

Sourdough Dev. Services Inc. v. Riley, 85 P.3d 463 (Alaska,2004);

Bauman v. Day, 892 P.2d 817 (Alaska 1995);

Rosenberg v. Smidt, 727 P.2d 778 (Alaska 1986), Hagberg v. Alaska Nat.
Bank, 585 P.2d 559 (Alaska 1978);

Mathis v. Meyers, 574 P.2d 447 (Alaska 1978);

United States v. Gish, 559 F.2d 572 (9th Cir. 1977);

First Bank Nat’l of Fairbanks v. Dual, 392 P.2d 463 (Alaska 1964)
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Arizona

Foreclosure Summary

Security Instrument

Trust Deed/ Mortgage

Judicial

Yes (Sometimes)

Non-Judicial

Yes

Initial Public Notice

Notice of Sale

Minimum 91 days;

Time Frame typically 120 days

Redemption Period No

Deficiency Varies
Receivership Summary

Ancillary Remedy. Necessary No

Ex-Parte Yes

Approximate Time for
Appointment

2- 4 weeks unless ex parte
relief is warranted

Who or'What can act as Receiver

Corporate/ Individual

Specific Receiver Requirements

Receiver must post bond
prior to commencing Duties

Is there any approval list for

Receivers No
Out of State Receivers Allowed Yes
Arizona 39
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Foreclosure:

I General Information:
Deeds of trust are the primary form of security instrument used
in Arizona. Unlike mortgages, which may only be foreclosed
judicially by civil action (judicial foreclosure), deeds of trust
may be foreclosed judicially or by exercising the trustee’s power
of sale (non-judicial foreclosure). Foreclosure is an available
remedy in the event of a monetary or non-monetary default
regardless of the form of security instrument.
In addition to the applicable statutory foreclosure process, the
loan documents may provide additional notice and cure rights to
the borrower and other parties. In particular, especially with
larger, multi-property portfolio loans,and some multi-family
loans, mezzanine lenders, ground lessors.and limited partners
may be afforded special notice.and cure rights under the loan
documents.

1. JudicialsForeclosure Basics:

A judicial foreclosuresisia civil suit to obtain‘a court order to
foreclose on the «collateral.  Despite ‘several advantages
associated with_judicial foreclosures, including the ability to
enforce acceleration of the indebtedness, establishing the validity
of the security instrumentfand the underlying indebtedness, and
establishing lien priorities, judicial foreclosures are rarely used
because ‘they are expensive, time consuming (typically 9-11
months), and lack finality since the mortgagor or trustor and
junior-lien holders have the right to redeem the property during a
period of up to six months after the sheriff’s sale.

1. Non-Judicial Foreclosure Basics:
A non-judicial foreclosure is conducted by the trustee and may
be held as early as 91 days after recording the notice of sale.
Non-judicial foreclosure is relatively inexpensive, eliminates
liens junior to the security instrument being foreclosed, and the
trustee’s sale is not followed by a statutory redemption period.
Some of the disadvantages of a non-judicial foreclosure are that
there is no judicial determination of lien priority and the secured

Arizona 40 Contributed By: Jeffrey Pitcher
©2018 Trigild and Lorna Banister of Ballard Sphar



www. Trigild.com

indebtedness cannot truly be accelerated since a deed of trust
may be reinstated by the trustor and junior lien holders at any
time up to 5 p.m. mountain standard time on the last business
day before the trustee’s sale. Reinstatement does not require the
payment of principal amounts that would not have been due had
no default occurred even though the loan was accelerated.

V. Power of Power of Sale Foreclosure
Guidelines:

A trustee’s sale guaranty (TSG) is obtained from(a title insurance
company prior to recording the notice of sale.,, The TSG provides
a schedule of title exceptions as well as theinformation that is
needed for the trustee to prepare the notice of sale and otherwise
comply with the statutory notice requirements (e.g. the names
and addresses of the parties that are entitled to receive notice of
the sale and the names of newspapers-of general circulation).
The TSG is not a title insurance policy and is meant merely for
purposes of the trustee’s sale. “The premium for the TSG is
based upon the unpaid principal balance of'the loan and is due
when the TSG is issued.

The notice of sale sets the sale.date, time and location of the
sale and identifies«the property to%be“sold by the trustee by its
legal description; tax parcel'number and street address. The sale
shall besnovsooner than“91 ‘calendar days after the notice was
recorded;.excluding weekends and holidays. The notice of sale
must include the following: (1) the date, time, and place of the
saley(2) the legal description of the trust property, (3) the street
address or identifiable location of the trust property, (4) the
county assessor’s tax parcel number of the trust property, (5) the
original principal balance of the obligation as shown in the deed
of trust, and (6) names and addresses of the beneficiary, trustee
and original trustor. The notice of sale must also be signed by
the trustee and include the basis for trustee’s qualification and
the telephone number of trustee.
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The notice of sale is recorded in each county where the real
property is located and mailed, along with a statement of
breach, to the trustor, beneficiary, and other parties with an
interest in the property or who have requested notice. The
notice of sale is also published in a newspaper of general
circulation and posted on the property and at the courthouse.
The sale may be postponed for successive periods of up to 90
days without the need to record a new notice of sale or repeat
the pre-sale notice requirements.

The property is sold at public auction for cash to the highest
bidder. The beneficiary may credit bid up to the full amount
due under the loan documents. Payment in‘full is due from the
winning bidder by 5:00 p.m. mountain'standard time on the next
day other than a Saturday or legal ‘holiday. After the sale and
payment of bid, the trustee will deliver‘a trustee’s deed upon
sale to the winning bidder within 7 business days. If the
trustee’s deed is properly recorded within 15,days after the date
of the sale, the trustee’s\sale is deemed perfected at the
appointed date and time of the.sale. Any action for a deficiency
judgment must be brought within 90 days.of'the sale.

In many cases,. title coverage under an’existing lender’s policy
continues in favor of the dender, or a subsidiary of the lender,
who acquires the property by:foreclosure. The coverage is as of
the”date of /the ‘lender’s title policy and is usually limited to
actual losses or damages not exceeding the lesser of the stated
coverage amount and the balance of the secured debt plus
interest, foreclosure expenses and protective advances. The
lender’s policy continues to be subject to the loss rules of the
policy, which essentially require the lender to establish an
impairment of its security as a result of the claimed title defect.

A lender may elect to purchase a new owner’s policy following a
trustee’s sale if (1) the lender wishes to update the effective date
of the coverage, (2) the foreclosure is complicated and/or
bankruptcy filings or other events raise questions as to whether a
particular title issue affects the property, (3) the issuer of the
lender’s policy no longer exists or is not sufficiently
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creditworthy to handle a claim in the amount of the lender’s
exposure to the property, or (4) the lender takes title to the
property in an affiliate that does not fall within the affiliate
coverage provisions of the lender’s policy. Forty percent of the
cost of the TSG is applied as a discount to the premium charged
for the issuance of an owner’s policy if the owner’s policy is
issued within one year of the trustee’s sale. If the lender sells the
property within five years of the issuance of the owner’s policy a
reduced premium is charged for the owner’s policy issued in
connection with that transfer. Currently the(reissue rate in
Arizona is 25% of the premium charged for the first owner’s

policy.

While the trustee or beneficiary may-file'and maintain an action
to foreclose the deed of trust at any time before the property has
been sold under the power of sale, a sale of the property under
the power of sale may not be heldiafter an action to foreclose the
deed of trust has been filed unless the foreclosure action has
been dismissed.

V. Power of Sale Constitutes Part of Security:
A power of sale is\conferred upon the trustee of a deed of trust
by virtue of_thewtrustee’s position~and that power may be
exercised by the trustee without\expressly detailing such power
in the deed of trust.

Regardless of any language in a mortgage permitting foreclosure
by power of sale, a mortgage must be foreclosed judicially.

VI. No Power of Sale Foreclosure Guidelines:
All mortgages must be foreclosed judicially by civil action that is
subject to the Rules of Civil Procedure as well as the statutory
foreclosure requirements. Competing liens should be identified
before preparing the foreclosure complaint. This is
accomplished by purchasing a foreclosure title report from a title
company. Before filing a foreclosure action, the lender must
first comply with all notice and cure requirements under the loan
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documents and then provide written notice to the debtor that the
debt has been accelerated. Although a written acceleration
notice may not be required under the loan documents, it is good
practice to provide such a notice to the debtor before filing the
complaint.

At the time the complaint is filed with the court, a lis pendens is
filed in the county where the property is located to give notice to
subsequent encumbrancers and purchasers of the pending
foreclosure action. The foreclosure action should be brought in
the county where the real property is located and include all
necessary and proper parties (e.g. any person with an interest that
was recorded before the notice of lis pendens was recorded and
that is junior to the security instrument:to be foreclosed).

When a security instrument ,is foreclosed, the court gives
judgment for the entire amount due, and directs the mortgaged
property, or as much thereof ‘as is necessary to satisfy the
judgment, to be sold. A writ of special execution is issued to the
sheriff ordering the sale of the\property. The.sheriff delivers and
posts notices of sale identifying the time.and place of the sale.
The property is sold at the sale. for cash to the highest bidder.
The lender may credit bid up to the full amount due under the
loan documents. , Payment<of the bid price plus statutory fees is
due fromthe winning bidder.within five working days after the
sale:™ The judgment debtor (i.e. the mortgagor or trustor) and
junior lien holders have the right to redeem the property during a
period<of up to six months after the sheriff’s sale. The
redemption period for the judgment debtor and its successors in
interest may be reduced to 30 days if the court determined, as
part of its judgment under which the sale was made, that the
property was both abandoned and not used primarily for
agricultural or grazing purposes. If the judgment debtor or its
successor does not redeem the property then, within five days
after the expiration of such redemption period, the senior creditor
having a lien upon the property may redeem the property, and,
failing such, each subsequent lien holder, in the order of its lien
priority, may redeem the property within five days after the
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expiration of the redemption period of the immediately
preceding lien holder. If the property is not redeemed, the
sheriff will deliver to the purchaser a deed to the property after
the expiration of applicable redemption periods.

VII.  Foreclosure when Instrument Contains No
Power of Sale:
A power of sale is conferred upon the trustee of a deed of trust
by virtue of the trustee’s position and that power may be
exercised by the trustee without expressly detailing.such power
in the deed of trust.

VIII. Sale Under Power where Instrument Silent as
to Place or Terms of'Sale:

By statute, the sale must be held between 9:00 a.m. and 5:00
p.m. mountain standard time at a specified placed on the trust
property, at a specified place atwany building that serves as a
location of the superior court or'at a specified place of business
of the trustee, in any county in,which part of the property to be
sold is situated.

IX. Notice,of Sale and How Notice is Given:
The notice of sale-is recordedsinyeach county where the real
property is located and mailed, along with a statement of breach,
to the trastor, beneficiary, and other parties with an interest in
the“property.or who have requested notice. The notice of sale is
also published in a newspaper of general circulation and posted
on the-property and at the courthouse.

X. Place and Time for Conducting Foreclosure
by Power of Sale:

By statute, the sale must be held between 9:00 a.m. and 5:00
p.m. mountain standard time at a specified placed on the trust
property, at a specified place at any building that serves as a
location of the superior court or at a specified place of business
of the trustee, in any county in which part of the property to be
sold is situated.
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Relevant Codes, Statutes or Case Law:
AR.S. §1-301; AR.S. §12-1281 et seq.; A.R.S. § 12-1621 et seq.; A.R.S. 33-721 et
seg.; A.R.S. 33-801, A.R.S. 33-807 et seq.;

Receivership Section:
. General Information:

Arizona Revised Statutes (A.R.S.) 8 33-702(B) provides that a
security instrument may include an assignment of rents. After a
default under the security instrument or any centract secured
thereby, the assignment of rents may be enforced.without regard
to the adequacy of the security or the solvency,of thesmortgagor
or trustor by the appointment of a receiver,, A.R:S. 8 33-807(C)
provides that the trustee may file an action for the appointment
of a receiver. The right to appointment” of a receiver is
independent of, and may precede, the exercise of any other right
or remedy. The superior court may appoint a receiver to protect
and preserve property or therights.of parties even if the action
includes no other claim for.relief (A.R.S. 12-1241).

1. Appointment Process:
A. The Basics:

Appointment of.a receiver is statutorily authorized, but the loan
documents maysadd to (or lessen) the authorization and scope of
permitted_powers and duties of'the receiver. A receivership
action is independent of foreclosure and is commenced by filing
a/ verified=complaint and an application for appointment of
receiver with the superior court. An order to show cause hearing
is usually set for a date that is two to four weeks after the
complaint is filed, unless emergency or ex parte relief is
requested.

There are no express statutory qualification requirements for
receivers. A receiver may be an individual or a corporate entity.
Except in cases where a court finds that the property has been
abandoned, a receiver may not be an officer or employee of the
lender or borrower, an attorney for the lender or borrower, or a
person interested in the action.
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B. Time Frame for Appointment:
An order to show cause is usually entered within two to three
days after the complaint is filed and the date of the hearing is
typically scheduled for a date that is two to four weeks after the
complaint is filed.

A receiver can typically be appointed within two to four weeks if
the appointment is uncontested. If the appointment is contested,
the time period may be two to three months or more, depending
on the need for discovery and the court’s trial calendar.

A certificate of appointment is not issued by“the clerk of the
court until both an oath and bond are filed with the court. The
receiver’s bond protects interesteds, parties from receiver
mismanagement and/or malfeasance. | There is no required
formula for calculation of the bond amount, but courts generally
require a bond in an amount approximately equal to one month’s
rent or one month’s debt service.

C. Canyou go in Ex Parte?
In extraordinary situations a.receiver anay be appointed without
notice to the borrower, This typically requires some form of
irreparable harm.

D. Receiver’s Action and Reporting:
The receiver may, subject to the control of the court, commence
and defend actions. The order may also require that the receiver
obtain<lender approval prior to commencing and defending
actions.

A receivership may be terminated upon motion served with at
least ten days’ notice upon all parties who have appeared in the
proceedings. The court in the notice of hearing may require that
a final account and report be filed and served, and may require
the filing of written objections.
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1. Order Appointing Receiver:
There is no standard court form and the form order is proposed
by lender’s counsel. The order should be broad to address
common and property specific issues, but should be balanced
with court and/or lender approval rights for major actions.

Arizona Revised Statutes and Rules of Civil Procedure
authorizing appointment of a receiver do not limit the range of
powers a court may grant a receiver.

V. Loans and Advances:

The Arizona Revised Statutes, Arizona Rules,of Civil Procedure,
and Arizona case law provide only-a,basic framework for the
appointment and powers of a receiver. ' In general, these sources
do not deal with specific powers such”as incurring debt and
obtaining advances. However, courts routinely approve orders
that empower receivers toy'incur debt and/or obtain secured
advances from the lender-seeking appointment; subject to court
and lender approval. .As,a result, if the need. to obtain credit is
anticipated, the party seeking appointment should include such
powers in the order.appointing the receiver.

The local practice for obtaining secured advances from the
lender is'for. the receiver to issue receivership certificates to the
lender reflecting the amount and priority of the receivership
advances. These advances can be added to the lender’s secured
debt.

V. Sales During the Receivership:
The appointment may permit the receiver to market and sell the
property. The right to market and sell the property should be
subject to the lender’s approval. Any sale of the property
should be conditioned on Court approval by motion served upon
the borrower and other interested parties. Borrower consent is
preferable, but not always required by the court or title
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underwriter. There are no express statutes or reported Arizona
case law' permitting or prohibiting receivership sales, and title
insurance has generally been available after expiration of the
appeal period applicable to the order approving the sale.

Currently there are no appellate cases in Arizona that expressly
allow or prohibit a sale of the property by the receiver.

Presently, title underwriting standards are fluid with respect to
sales by receivers. It is important to involve underwriting in the
sales process to approve the proposed sale order and to confirm
underwriting requirements. Certain title companies request that
the borrower’s members (in addition “the borrower, the
borrower’s counsel and the borrower’ssstatutory agent) be served
with a copy of the motion to approve the sale. Obtaining written
consent from the borrower, and, its members, where possible,
will accelerate the underwriting process and likely remove any
requirements by the title company.for appealperiods to expire.

VI. Liens.Against Receivership.Property:
The order may permit the receiver tossatisfy. or contest liens on
the property. Absentisuch authority, the receiver may ask the
court for permission to satisfy or.contest liens.

If constructionthas been ‘perfarmed on the property a title report
should be purchased. If there are any recorded or anticipated
mechanics’ liens, the order can be drafted to include authority
forthereceiver to satisfy or contest those liens.

VII.  Owners Associations:
A receiver is permitted to collect rents and pay the expenses of
operating the property including ongoing association fees. The

! There are unreported superior court cases upholding a receiver’s power to sell the
property of the estate.
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order may provide that payment of association fees that accrued
prior to the appointment of the receiver is discretionary.

VIIIl. Construction Related to Receivership
Property:
The order may include the rights necessary for a receiver to
authorize, oversee and supervise any ongoing or future
construction, maintenance or repair of the property. Absent such
authority, the receiver may ask the court for permission to
engage in such activities.

IX. Ending the Receivership:
Upon the foreclosure or other dispositiontof the property, or
satisfaction of the underlying loans~the receiver must request
discharge and may be required to file a final report and
accounting.

The receiver must request discharge and may be required to file
a final report and accounting.

Relevant codes, Statutes orsCase Law:
Arizona Rules of Civil Procedure,41(a) and 66;-A:R.Sy 8§12-1241; AR.S. § 33-702;
AR.S. §33-807
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Arkansas

Foreclosure Summary

Security Instrument

Deed of Trust, Mortgage

Judicial Yes
Non-Judicial Yes
Initial Public Notice Complaint
Time Frame Typically 120 Days
Redemption Period Varies
Deficiency Varies
Receivership'Summary
Ancillary Remedy Necessary Yes
Ex-Parte Rare

Approximate Time for
Appointment

48 hours — multiple weeks

Who or What can act.as Receiver

No Restrictions Given

Specific Receiver Requirements

No Restrictions Given

Is there'any approval list for

Receivers No
Out. of State Receivers Allowed Yes
Arkansas 51
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Foreclosure:

I General Information:
Arkansas has both judicial and non-judicial foreclosure available
to foreclose mortgages and deeds of trust, though non-judicial
foreclosure is not widely used. After a default under the security
instrument, the mortgagee or trustee may either seek judicial
foreclosure or non-judicial foreclosure, but not both.

1. Judicial Foreclosure Basics:
In the judicial foreclosure process, the mortgagee brings a suit,
and all interested persons must be made parties.”, If the court
issues a decree of foreclosure of the maortgage or deed of trust,
the property must be sold under Arkansas law:

Before the sale, notice must be “published in a newspaper
generally circulated in the county inswhich the property is
situated at least ten days before the,sale.

There is no minimumy, bid for a judicial foreclosure.
Traditionally, if the bid *shocks the canscious of the court,” it is
too low.

Arkansas has a“statutory right of«redemption for one year after
for judicial foreclosures, but'that is rarely‘an issue, as the right of
redemption, can’ be waived in“the security instrument, so
essentially every mortgage and,deed of trust signed in the state
of Arkansas contains a clause wherein the mortgagor waives his
right to.redemption.

1. Non-Judicial Foreclosure Basics:
The non-judicial foreclosure statutes are strictly construed, so the
statutes should be carefully reviewed and followed.
Additionally, several of the Arkansas laws governing non-
judicial foreclosures were amended in 2011, so some pre-2011
sources outlining non-judicial foreclosure requirements could be
out of date.

Non-judicial foreclosure is only available when the mortgagee is
a mortgage company, bank, or savings and loan.
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V. Power of Sale Foreclosure Guidelines:

Before the mortgagee can sell the property, the mortgage must
be filed in the county where the trust property is situated, and
there has to be a default under the security instrument. At least
ten days before initiating the foreclosure, the mortgagee must
mail to the mortgagor at the property address a copy of the note
and mortgage, the name of the holder and location of the original
note, information about the availability of loan modification or
assistance programs, and, if the default is because of a missed
payment, a payment history showing the date .of default.
Guidelines related to notice required and place and time of sale
are listed below.

V. Power of Sale Constitutes Part of Security:
Under Ark. Code Ann. § 18-50-115; asllong as the instrument is
recorded, a power of sale is implied. Arkansas statutes provide
the guidelines for conducting” a, non-judicial foreclosure, as
indicated below.

VI. No Power of Sale Foreclesure Guidelines:
Under Ark. Code Ann. §,18-50-115, as longeas the instrument is
recorded, a power of sale is implied. Arkansas statutes provide
the guidelines, for. conductingawnon=judicial foreclosure, as
indicated below.

VIl Foreclosure when Instrument Contains No
Power of Sale:
Under-Ark. Code Ann. § 18-50-115, as long as the instrument is
recorded, a power of sale is implied. Arkansas statutes provide
the guidelines for conducting a non-judicial foreclosure, as
indicated below.

VIII. Additional Satisfaction Permitted Under
Continuing Power of Sale:
Under Ark. Code Ann. § 18-50-115, as long as the instrument is
recorded, a power of sale is implied. Arkansas statutes provide
the guidelines for conducting a non-judicial foreclosure, as
indicated below.
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IX. Sale Under Power where Instrument Silent as
to Place or Terms of Sale:
Under Ark. Code Ann. § 18-50-115, as long as the instrument is
recorded, a power of sale is implied. Arkansas statutes provide
the guidelines for conducting a non-judicial foreclosure, as
indicated below.

X. Notice of Sale and How Sale is Given:

Ark. Code Ann. § 18-50-104 describes the contents of the notice
and who must receive notice. The mortgagee must file notice of
default and intent to sell in the county where the property is
located. After recording the notice, the trusteesmust wait sixty
days before selling the property. If applicable, the mortgagee
has to certify that the mortgagors, who 'applied for loan
modification or forbearance does not qualify under any program
offered by the mortgagee or,a government agency (if the
mortgagee participates in such a'program).

At least ten days before the,sale, the notice/of 'default and intent
to sell must be sent to.the property address or.mailing address of
the mortgagor by certified and‘first class mail.

The notice of default and intention=to sell must include the
names of the parties to the mortgage or deed of trust, the legal
description‘and:Street address,of the trust property, the recording
information for the mortgage ‘or deed of trust, the default, a
statement that the mortgagee intends to sell the property, the
time,~date and place of sale, and the name and contact
information of the party initiating the foreclosure. The notice
must also include a conspicuous warning as follows: “YOU
MAY LOSE YOUR PROPERTY IF YOU DO NOT TAKE
IMMEDIATE ACTION.”

Within thirty days of recording the notice of default and intent to
sell, the mortgagee must mail the notice to the mortgagor, any
successor in interest if the successor’s interest is recorded or if
the mortgagee has actual notice, any lienholder subsequent to the
interest of the mortgagee, when recorded or when the mortgagee
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has actual notice, and anyone who has properly requested notice
under Arkansas law.

The notice must be posted in the newspaper (once a week for
four consecutive weeks, but the final publication cannot be more
than ten days before the sale), at the county courthouse, and on
the internet.

XI. Place and Time for Conducting Foreclosure
by Power of Sale:
Ark. Code Ann. § 18-50-107 governs the manner, of sale. The
sale has to take place on the same date and at the same time and
place indicated on the notice of default andyintent to sell. The
sale must be between 9:00 a.m. and 4:00 p.m. on a weekday and
non-holiday. The sale can take place either at the trust property
or the front door of the county courthouse of the county in which
the trust party is situated.

Any person may bid at the'sale., The sale has to,be conducted by
a third party licensed ‘to sell real <estatevand to act as an
auctioneer under Arkansas law. Theminimum bid has to be at
least 2/3 of the indebtedness.

Relevant Codes,(Statutes or Case Law:
Ark. Code Ann. §8 18-49-101 et seq. govern judicial foreclosure.
Ark. Code Ann. 88 18-50-101 et seq. govern statutory foreclosure.

Receivership:

I General Information:
Arkansas receivership law is governed by Arkansas Rule of Civil
Procedure 66.

1. Appointing the Receiver:
A. The Basics:
Under Arkansas law, a receiver is appointed for traditional
equitable purposes, and a receiver can be appointed for any
lawful purpose. Traditional equitable grounds include appointing
a receiver when necessary to save property or money from being
lost, removed, or materially damaged. The court has broad
discretion in deciding whether a receiver should be appointed.
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B. Time Frame for Appointment:

In the circumstance of appointing a receiver when foreclosing a
mortgage, the request for receiver is often filed with the
complaint, but a separate motion to appoint a receiver can be
filed as well. The appointment of a receiver is rarely a means in
itself, but it is not a requirement that the appointment of a
receiver be ancillary to another cause of action. The request to
appoint a receiver must include grounds for appointment. There
has to be a prima facie showing that a receiver is required
because of a danger that the property will be lost or. materially
injured, but the court does not have to held an evidentiary
hearing.

The time it takes for a receiver towbe,appointed varies and
depends on the court’s schedule. In‘an emergency situation, it is
possible to file an emergency motion tosappoint a receiver, and
there can be a turnaround as quickly as 24-48 hours.

C. Canyou go in ExParte?
In rare circumstances,. a court.may appoint a receiver ex parte.
The party asking the court.to do so inust demonstrate that the
circumstances are “exeeptional.”

D. Receiver’s Actionand Reporting:
The powers,ofithe receiver de not begin until the receiver takes
ansoath to. faithfully perform his duties and posts the bond.

A“receiver may bring and defend actions, take and keep
possession of property, receive rents, collect debts, and other
actions as authorized by the court.

Under Rule 66(b), the receiver must make a report of his
proceedings and actions and make an accounting for receivership
money and property every six (6) months or at such other times
as directed by the court. Any money or property collected by the
receiver must be accounted for and deposited into court or
otherwise be subject to the orders of the court. In Arkansas, a
receiver is a fiduciary representing the court and all parties in
interest.
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1. Loans and Advances:
There aren’t specific statutes dealing with these issues, but the
order appointing the receivers can outline a receiver’s ability to
do these things.

V. Sales During the Receivership:
There aren’t specific statutes dealing with these issues, but the
order appointing the receivers can outline a receiver’s ability to
do these things.

V. Liens Against Receivership‘Property:
A receiver takes property subject the “owner’s liabilities.
Appointment of a receiver does not, destroy a judgment or
execution lien.

VI. Owners Associations:
No information provided.

VII.  Construction Related to:Receivership
Property:
There aren’t specific statutes dealing with,these issues, but the
order appointing the receivers can outline a receiver’s ability to
do these things.

VIII. “Ending the Receivership:
A receiver may be removed for good cause, and the court may
appoint/a substitute receiver in that case. A receivership may be
terminated at the court’s discretion when the factual situation
that necessitated the creation of a receivership no longer exists.

To end the receivership, the party should file a motion to
discharge the receiver and the court can issue and order
discharging a receiver.

Relevant Codes, Statutes or Case Law:

Relevant codes: Receivership is covered by Arkansas Rule of Civil Procedure 66. Ark.
Code Ann. § 16-117-201 et seq. covers receivers but has been superseded by Rule 66.
There are many Arkansas cases addressing receivers. The list below is a selection of
these cases:

Chapin v. Stuckey, 286 Ark. 359, 692 S.W.2d 609 (1985) (Rule 66 superseded statutes;
appointment does not have to be ancillary to another cause of action).
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California

Foreclosure Summary

Security Instrument Trust Deed
Judicial Yes
Non-Judicial Yes

Initial Public Notice

Judicial — complaint;
Non-judicial = statutory notice
of default

Time Frame

Judicial =1 year or more;
Non-judicial — 3 months and
20 days (minimum)

Redemption Period

Judicial— unless deficiency is
waived, up to 1 year;
Non-judicial — none

Deficiency

Judicial — yes;
Non-judigial — no against
borrower/trustor, but yes

against guarantor

Receivership Summary

Ancillary Remedy Necessary

Yes

Ex-Parte

Yes

Approximate Time for
Appointment

At least 16 court days for
noticed hearing; at least 1
court day for ex parte

Who or What can Act as
Receiver

Individuals

Specific Receiver
Requirements

Oath and bond must be
filed before receiver
commences duties

Is there any Approval List for
Receivers

Generally no

Out of State Receivers
Allowed

Not prohibited
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Foreclosure:
I General Information:

In California, a defaulted real estate loan may be enforced by
two types of foreclosure proceedings: (1) a judicial foreclosure
action; and (2) a non-judicial foreclosure sale (also called a
“trustee’s sale”). For purposes of this discussion, we will
assume that the borrower under the loan is also the trustor (the
grantor) under the deed of trust securing the loan and that the
property covered by the deed of trust is a commercial property.

A judicial foreclosure action, as the name implies, is a lawsuit
that the lender files against the borrower.in order to enforce its
loan. A non-judicial foreclosure sale, which'is authorized by the
“power of sale” clause typically contained'in the lender’s deed of
trust, is a mechanism that the lender uses to enforce its loan
outside of court.

In California, non-judicial foreclosure is pursued to completion
much more often than judicial foreclosure because, among other
things, (i) a non-judicial foreclosure is generally quicker and less
expensive to complete than a“judicial.fereclosure and (ii) there is
no post-sale right. of redemption following a non-judicial
foreclosure as=there usually.is.following/a judicial foreclosure.
That said, it'is not uncommon for. a lender to launch both types
of foreclosure simultaneously:(known as “dual tracking”), using
the judicial-foreclosure action as a vehicle to obtain a receiver
and/or proceed against the guarantor while relying on the non-
judicial foreclosure process as the means by which the property
is ultimately sold.

1. Judicial Foreclosure Basics:
A judicial foreclosure action is a lawsuit that the lender files
against the borrower in order to enforce a defaulted real estate
loan. Under California’s one-action rule, a judicial foreclosure
action is generally the only type of “action” (i.e., court
proceeding) that a lender may bring to recover on its secured
loan. Unless one of several statutory exceptions applies, a
lender’s failure to observe this rule may subject the lender to
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very serious consequences, including in the worst case the loss
of the lender’s real property security.

A judicial foreclosure action is commenced by the filing and
serving of a complaint against the borrower. In many cases,
other persons (e.g., certain junior lienholders) will also need to
be named in the complaint and served if their interests in the
property are to be extinguished or otherwise affected by the
action. Failure to do so may result in these persons’ interests
being unaffected by the judicial foreclosure action.

In a judicial foreclosure action, the lender seeksto have the court
determine that the loan is in default and order that the property
be sold to satisfy the loan balance. In*most cases, the lender will
also seek to have the court (i) declare that the borrower is liable
for any deficiency resulting from,the fareclosure sale, (ii) hold a
“fair value” hearing to determine,the amount of the deficiency
and (iii) enter a deficiency judgment againstithe borrower. Once
a deficiency judgment has been entered, the"lender may proceed
against the borrower’s other assets in accordance with the law
governing enforcement of judgments generally.

Unless a deficieney: judgment againstthe borrower is waived or
prohibited, following the judicial foreclosure sale the borrower
will generally ‘have a periodef one year in which to redeem the
property for.a redemption price equal to the purchase price at the
sale subject to certain adjustments specified by statute. In the
unusual circumstance that the proceeds of the judicial
foreclosure sale are sufficient to satisfy the loan (including
interest thereon) and certain other costs, the applicable
redemption period is reduced from one year to three months.

Although judicial foreclosure actions are frequently commenced
in California, they are rarely prosecuted to completion. One
reason is that such foreclosures are time-consuming (often
lasting one year or more) and expensive (at least when compared
to non-judicial foreclosures).  Another reason is that the
borrower’s post-sale redemption right makes the property less
attractive to third-party purchasers, resulting in lower sale prices.
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On the other hand, sometimes there are compelling reasons to
pursue a judicial foreclosure action to completion. If the
borrower has significant other assets that are not security for the
loan, the only way for the lender to reach these assets is through
a judicial foreclosure action. In other cases, loan document
defects (e.g., a guaranty that might be deemed a “sham guaranty”
under California case law) may make foreclosing through a
judicial foreclosure action mandatory if the lender wishes to
pursue the guarantor afterwards. Whether any of these special
situations applies in a particular case is something that the lender
should discuss with experienced local counsels

1. Non-Judicial Foreclosure Basics:

In California, a non-judicial foreclosure, which is done under a
“power of sale” in the deed of trust, is.a two-stage process.
Stage 1 begins with the recording of a statutory notice of default
and continues for approximatelysthree months. Stage 2 starts
with the recording and otherdispasition (e.gs.posting, publishing
and mailing) of the statutery.netice of sale and continues through
completion of the sale (which; by law; cannet take place earlier
than three months .and ‘twenty days after the recording of the
statutory notice of default) and delivery of the trustee’s deed to
the purchaser.

Most non-judicial foreclosure,sales in California are handled by
trustee companies (including, in some cases, units within title
companies) that specialize in providing non-judicial foreclosure
services. As a general rule, the company selected to handle the
non-judicial foreclosure should be substituted as trustee under
the deed of trust prior to commencing the non-judicial
foreclosure.

V. Guidelines for Power of Sale:
In California, a non-judicial foreclosure starts when the trustee
records a statutory notice of default (NOD) in the office of the
recorder of the county in which the property is situated. To be
effective, the NOD must contain certain information specified by
law. If the loan has been accelerated by reason of one or more
payment defaults and not by reason of one or more other defaults
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(e.g., a prohibited transfer), the NOD must also contain a rather
lengthy statement in a particular form and format. After
recording the NOD, the trustee must mail copies of the NOD
(with the recording date shown) to the borrower and various
other persons specified by law (e.g., certain junior lienholders)
within 10 business days for some persons and one month for
other persons. In unusual cases, the trustee must also publish or
post the NOD.

To continue the non-judicial foreclosure, approximately three
months after recording the NOD, the trustee will record a
statutory notice of sale (NOS) in the same county recorder’s
office where it recorded the NOD. Among other things, the
NOS must specify the time and placeof the foreclosure sale and
describe the property to be sold.® If the foreclosure sale is
intended to be a “unified sale”. in which some or all of the
personal property and fixtures that constitute security for the
loan are to be sold together with the land;, improvements and
other real property security, the NOS must also describe such
personal property and.fixtures,in the manner. prescribed by law.
The trustee must record the NOS at least'20 days prior to the sale
date. In addition, thetrustee must publish, post and mail copies
of the NOS in,_the.manner and/or.to“the persons prescribed by
law at least20 days prior to'the sale date.

InsCalifornia, a non-judicial foreclosure sale is deemed final
when the sale is held and the last and highest bid is accepted.
Provided that the successful bidder pays the full amount bid for
the property and a trustee’s deed is delivered, the sale is deemed
perfected as of 8:00 a.m. on the sale date if the trustee’s deed is
recorded in a timely fashion (generally within 15 days after the
sale).

V. Power of Sale Guidelines for Mixed and
Multiple Security:

Generally, if a loan is secured both by real property and by

personal property or fixtures, the lender may use the non-judicial

foreclosure process to conduct a “unified sale” of both the real

property and some or all of the personal property or fixtures.
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Alternatively, the lender may foreclose on some or all of the
personal property or fixtures by following the rules set forth in
the California Commercial Code (California’s version of the
Uniform Commercial Code). If the lender wishes to pursue the
latter approach, the lender should discuss with experienced local
counsel the impact of California’s one-action and antideficiency
rules on that approach.

If the loan is secured by two or more deeds of trust and the
lender initially forecloses on one of the deeds of trust by means
of non-judicial foreclosure, the lender may foreclose on the other
deeds of trust by means of non-judicial foreclosure until the
lender’s loan (including, for this purpose, the lender’s attorneys’
fees and other recoverable costs) are fully repaid.

V1. Foreclosure when Instrument Contains No
Power of Sale:
In the unusual event that the' deed of trust securing a real estate
loan does not contain a.power, of sale clause; the lender must
foreclose judicially.

VII.  Additional Satisfaction = Permitted Under
Continuing Power,of-Sale:

Under California law, the‘lender may not obtain a deficiency
judgment™ “against the “ borrower following a non-judicial
foreclosure sale of the real property security for the loan. The
lender may, however, obtain a deficiency judgment against the
guarantor if the guaranty is not a “sham” guaranty and the
guaranty contains appropriate waivers. (As noted below, there is
extensive — and complicated — California case law applicable to
these issues.) In addition, as discussed in part V above, the
lender may realize on other security for the loan following a non-
judicial foreclosure sale of the property securing the loan, albeit
subject to certain limitations.

VIIIl. Sale under Power of Sale where Instrument

Silent as to Place or Terms of Sale:
In California, a deed of trust typically does not specify the place
or the terms of any non-judicial foreclosure sale involving the
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encumbered property. Instead, that information will be set forth
in the NOS.

IX. Notice of Sale and How Notice is Given:

In a non-judicial foreclosure, the NOS must specify the time and
place of the foreclosure sale and describe the property to be sold.
The NOS must also contain, among other items of information, a
statement of the entire unpaid balance of the loan and the
lender’s reasonably estimated costs, expenses and advances at
the time of initial publication of the NOS. Insaddition, if the
foreclosure sale is intended to be a “unified sale™in which some
or all of the personal property and fixtures that™ constitute
security for the loan are to be sold together with the land,
improvements and other real property. security, the NOS must
also describe such personal property and fixtures in the manner
prescribed by law (which manner will vary depending on
whether some or all of the personal property or fixtures will be
included in the sale).

The trustee must record the NOS at least'20'days prior to the sale
date. In addition, the trustee must publish, post and mail copies
of the NOS in the manner and/or to the persons prescribed by
law at least 20 days prior to the sale date.

X Place and Time for Conducting Foreclosure
by Power of Sale:
By law,a non-judicial foreclosure sale must be held between the
hours of 9:00 a.m. and 5:00 p.m. on any business day, Monday
through Friday, in the county where the property is situated. As
noted above, this information will be set forth in the NOS.

Relevant Codes, Statutes or Case Law:
California Civil Code 8§ 2924-2924k; California Civil Procedure Code 88§ 580a, 580b,
580d, 726 & 729.010-729.090; California Commercial Code § 9604.

Receivership:

. General Information:
To obtain appointment of a receiver under California law, a
lender seeking to enforce a defaulted real estate loan must do
several things. First, the lender must commence a civil action.
Unless a civil action is pending, a receiver cannot be appointed.
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Second, the civil action must be one of the types of cases in
which a court is permitted by law to appoint a receiver. Under
Section 564 of the California Civil Procedure Code, these types
of cases include (1) a judicial foreclosure action and (2) an
action by the lender for specific performance of an assignment of
rents provision in a deed of trust or a separate assignment
document.  Finally, the lender must satisfy any additional
conditions imposed by law. For example, in a judicial
foreclosure action the lender must also establish either (a) that
the property is in danger of being lost, removed or. materially
injured or (b) that the condition of the deed of trust has not been
performed and the property is probably insufficient to discharge
the debt secured by the deed of trust. Significantly, any action
by a lender to appoint a receiver pursuant.to Section 564 of the
California Civil Procedure Code does not constitute an “action”
within the meaning of California’s one-action rule.

1. Appointing.the Receiver:
A. The Basics:
Historically, the most. common proceduralivehicle used by a
lender to secure appointment<of a receiveriis a noticed motion
brought within an‘action for judicial foreclosure or for specific
performance of ansassignment of rents=“In some cases, however,
appointment of a receiver4may be secured on an ex parte basis
within suchrantaction. In those cases, a showing of “irreparable
injury” (among other things) is typically required.

B« Time Frame for Appointment:

As noted above, a lender may apply for appointment of a
receiver on either a noticed motion basis or an ex parte basis.
For an application made by noticed motion, generally at least 16
court days’ notice is required. For an application made on an ex
parte basis, courts generally require that the borrower and any
other parties be given notice not later than 10:00 a.m. at least one
court day before the ex parte appearance. In addition, the lender
must serve the ex parte application on all other appearing parties
at the first reasonable opportunity.  Absent exceptional
circumstances, no hearing may be held unless such service has
been made.
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C. Can you Appoint Ex Parte?
In California, a lender may secure appointment of a receiver on
an ex parte basis. To do so, the lender must show in detail, by
verified complaint or declaration, (1) the nature of the
emergency requiring appointment of a receiver and (2) the
reasons why irreparable injury would be suffered by the lender
during the time necessary for a hearing on regular notice.
Additional showings are also required. If the application for
appointment of a receiver ex parte is granted, a hearing must be
held within 15 (or, in some cases, 22) days to determine why the
appointment should not be confirmed.

D. Are There Specific Requirements for Receivers?
By law, the receiver must take an oath-and,post a bond before the
receiver commences his or her duties. 'The amount of the bond
will be set by the court.

E. Is There an Approval List for Receivers?

In California, there is no *panel” of approved receivers from
which a court selects a receiver in any-given.case. Instead, each
party appearing at the hearing of an application for appointment
of a receiver is entitled to suggest one or more persons for
appointment as reeeiver. Any such, suggestion must be made in
writing andsstate the reasons why.the person suggested should be
appointed. wAs a practical matter, courts are more inclined to
consider. for appointment as ‘receiver persons with relevant
experience.

F. Is California Friendly to Outside Receivers?
There is no legal prohibition against citizens or residents of other
states being appointed as receivers.

I1. Order Appointing Receiver:
A. Specific Language for Order Appointing Receiver:
A well-drafted appointment order should contain provisions that
specify the receiver’s fees, costs and other compensation and that
address practical considerations, such as bank accounts, mail,
utilities, insurance and other matters affecting the day-to-day
operation of the property. In addition, if the lender desires that
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the receiver have the power to market and sell the property, the
appointment order should so provide and should also address
important related issues, such as the treatment of liens upon a
sale of the property and the distribution of sale proceeds.

B. Do Any Courts Have Specific Requirements for
Orders Appointing Receiver?

Some courts prefer that the forms of order submitted to the court
be on judicial council forms. In those cases, it will generally be
advisable to supplement the provisions of those forms with
attachments that address issues which are not.fully addressed by
the forms. The specific content of these attachments will vary
from case to case and from asset type to @sset.type.

C. Other Information of Interest Regarding Orders
Appointing Receiver:

Although the provisions of the California Civil Procedure Code
governing a receiver’s powers and duties appear to be broadly
phrased, these provisions-alsoimake it clear that the receiver is
operating under the court’s ultimates supervision and control.
Accordingly, it makes sense.for the appeintment order to be as
specific as reasonably, practicable (in describing the receiver’s
power and authority over the property and any rents or other
revenues derived therefrom.

VA Receiver’s Action and Reporting:
A. "Are There Any Specific Rules Imposed by California
Governing a Receiver’s Actions or Reporting?
In California, there are a number of specific rules that govern a
receiver’s actions or reporting. These rules include, for example,
(i) rules that limit the types of agreements, understandings or
arrangements that a receiver and a lender nominating the receiver
for appointment may enter into, (ii) rules that require a receiver
to obtain court approval before hiring counsel and (iii) rules that
require the receiver to provide monthly reports to the parties in
the case.
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B. Are There Any Local Court Rules that a Receiver
Should Understand?

In California, civil trial courts are called “superior courts” and
are organized on a county-by-county basis. The local rules
adopted by California’s superior courts vary considerably from
one court to another. For example, under the Los Angeles
Superior Court Local Rules, an application for appointment of a
receiver in a case filed in the central district of that court will be
heard by certain “writs and receivers” judges who deal with
these sorts of matters on a daily basis, while an application for
appointment of a receiver in a case filed in anether district of that
court will typically be heard by the same judge:who is assigned
to the case generally. Before commencing an action to enforce
its loan and applying for the appointment of a receiver, the
lender should consult with counsel regarding the impact, if any,
of the local rules on its litigation strategy (including, in certain
instances, the decision of where to\file the case).

V. Additionaklnstructions and Orders:
Because the receiveris an agent of thescourtand not of any party
and operates underthe supervision and control of the court, the
receiver should reguest furthersinstructions and, if necessary,
orders from the court before taking ‘any action not reasonably
within the scope of the receiver’siappointment order.

VI, Loans and Advances:

If the property covered by the receivership does not generate
sufficient rents or other revenues to preserve and manage the
property, with the court’s approval the receiver may borrow
money for those purposes. With the court’s approval, the
receiver may also issue receivership certificates as security for
the borrowing. These certificates are secured by liens on the
receivership estate and may, to the extent a court order so
provides, have priority over other liens. As a practical matter, it
would be very unusual for a receiver to borrow money from
anyone other than the lender.
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VII.  Sales During the Receivership:
Although California’s case law in this area is not yet fully
developed and is subject to change, Section 568.5 of the
California Civil Procedure Code generally allows a receiver to
sell property that is collateral for a loan, provided that
appropriate court orders are first obtained. Courts frequently
approve such sales if the borrower and guarantor agree.

If they do not agree, however, the court should still have the
ability to order such a sale. But the law is not quite settled:
there is a possible conflict between California’s one-action and
antideficiency rules and its receivership laws., Although the
California receivership statute expressly provides that an action
to appoint a receiver is an exceptionytosthel state’s one-action
rule, it does not expressly state that'the receiver has the right to
sell mortgaged real property belonging to'the current owner to an
assuming buyer, while leaving ‘the existing loan and its lien in
place.

In the case of the loan is secured bysreal property, the authors
believe that so long as the lender waives,any deficiency against
the borrower and follows certain other technical steps, including
getting appropriate.orders fromsthe court, a receiver should be
able to sell the real property securing a loan subject to the
existing ien, This would allow the existing loan to be modified
and“assumed by the new buyer of the real property. In the past,
the authors have persuaded certain national title insurers to
insure-the resulting buyer’s, and the lenders, respective titles for
such transactions. This theory, its risks and the technical legal
requirements for accomplishing such a sale and assumption
through receivership are discussed in detail in M. O’Connor and
J. Cochran, “Enforcing Defaulted CMBS Loans through
Receivership Sales: Risks and Rewards of the Modification,
Sale and Assumption Transaction under California’s ‘One
Action’ Rule,” CRE Finance World (January 2011). That said,
the policies of national title insurers in this area change from
time to time. Accordingly, whether such insurers would be
willing to cover future receivership sales is uncertain at best.
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VIII. Liens Against Receivership Property:
Under the California Commercial Code, a receiver is treated as a
lien creditor for purposes of determining lien priority in any
personal property or fixtures included in the receivership estate.
As for the real property included in the receivership estate, the
extent to which a receiver has a lien superior to that of any
subsequent lienholder is governed by court order.

IX. Owners Associations:
The receiver’s power and authority with respect to any
homeowners’ or property owners’ association of which the
property may be a part is something that shouldibe delineated in
the appointment order.

X. Construction Related to Receivership
Property:
If the receiver takes possession“of an unfinished construction
project, the receiver’s power ‘andiauthority te. finish construction
of the project is likewise.something that should. be delineated in
the appointment order.

XI. Ending the Receivership:
To wind up_the“receivership, sthe receiver must present, by
noticed motion or stipulation ofiall parties, the following items
for court"approval: (a) a final account and report; (b) a request
for~a discharge; and (c) a request for exoneration of the
receiver’s surety. If any further compensation for the receiver or
its counsel is claimed, additional information must be provided.

XIl.  Miscellaneous:
California law has two statutes not previously discussed that may
impact the lender’s decision of whether to pursue appointment of
a receiver in a case or how long the receivership might last.
These statutes, Sections 2924c¢ and 2856 of the California Civil
Code, are briefly discussed below.

Right to reinstate the loan. Provided that the default for which
the loan has been accelerated is curable, a borrower who has
defaulted under a loan repaid in installments secured by
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California real property has the right to “reinstate” the
accelerated loan. (For example, a borrower has no right to
reinstate a loan that has reached its maturity date.)

To reinstate the loan, the borrower must pay to the beneficiary
all missed installments, allowable costs and attorneys’ fees (both
of which are limited by statute), and must cure all other defaults
required under the deed of trust and allowed by statute
(including, for example, recurring tax and insurance payments).
Reinstatement does not require payoff of the entire loan. Once a
loan is reinstated, it is “de-accelerated” and returns to its original
installment payment status. A borrower (or @ junior lienholder)
may reinstate the borrower’s loan until 5 business days before
the date of sale stated in the NOS, or, if the sale date is
postponed, until 5 business days before the rescheduled date of
sale.

Enforcement of guaranties.s Thewextent to which guarantors are
protected, as borrowers~are;, by the procedural protections
detailed in California’s ‘one-action and antideficiency rules has
been hotly debated.in the courts forsyearss The enactment of
Section 2856 of the California Civil(Code, which codified the so-
called “Gradsky™ waivers, brought,some clarity to the issue. It
generally allows lenders to‘pursue guarantors after a nonjudicial
foreclosuretof the real property securing the borrower’s loan if
their'guaranties contain certain waivers described in the statute.
(In the absence of such waivers, the lender's rights against the
guarantor would be eliminated after a nonjudicial foreclosure,
though they could be enforced instead through the longer and
more expensive judicial foreclosure action.)

Although Section 2856 provides “safe harbor” language for
some of the waivers it allows, it does not provide “safe harbor”
language for all of the waivers it allows. Moreover, under
certain factual scenarios, the guarantor may be deemed to benefit
from the same antideficiency and one-action protections afforded
the borrower under California law. Because the application of
the one-action and antideficiency rules is based not only on the
language of the relevant statutes, but also on the extensive case

Contributed By: Jim Cochran and Maura California 71
O’Connor of O’Connor Cochran LLP ©2018 Trigild



www. Trigild.com

law in which California courts have heavily interpreted the one-
action and antideficiency rules, it is prudent to have experienced
California real estate counsel review any and all guaranties prior
to initiating foreclosure. A misstep in applying these highly
technical laws could result in sanctions, including loss of the lien
on the real property collateral for the loan or losing the ability to
pursue solvent guarantors.

Relevant Codes, Statutes or Case Law:
California Civil Procedure Code 88 564-570; California Rules of €ourt 3.1175-3.1184,
3.1200-3.1207 & 3.1300-3.1312; California Civil Code 88 2924¢ & 2856
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Colorado

Foreclosure Summary

Security Instrument

Trust Deed/Mortgage

Judicial Yes
Non-Judicial Yes
Initial Public Notice Notice-of Default
Time Frame 1.5 t0 10 months

Redemption Period

110 to 230 days'to cure; 8 days
post-sale‘to redeem, more if
multiple lienors

Deficiency Yes
Receivership Summary

Ancillary Remedy

Necessary No

Ex-Parte Yes

Specific,Requirements

Must file Oath & Bond prior to
commencing duties

Approximate Time for
Appointment

1 day to several weeks

Who or What can act as
Receiver

No Restrictions Given

Is there any approval list

for Receivers No

Out of State Receivers

Allowed Yes
Colorado 73
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Foreclosure:
I General Information:

Colorado law provides for both judicial and non-judicial
foreclosure. The Colorado General Assembly significantly
revised Colorado’s foreclosure statutes between 2007 and 2016.
In general, the revisions have eased certain aspects of the
foreclosure process for the borrower by combining the owner’s
pre-sale cure period and post-sale redemption period, increasing
regulation of investors who purchase residential property during
foreclosure, adding notice requirements for mortgage servicers
and others, increasing borrowers’ access to educational materials
regarding the foreclosure process, and declining. to extend the
state’s four-year-old program allowing for the expedited sale of
residential property within as few as forty-five days. The
revisions also repealed the state’s foreclosure deferment program
and added provisions for the sale of foreclosed properties via
electronic media, thereby streamlining the process.

1. Judicial/Foreclosure Basics:
Judicial foreclosure is,conducted as “any-other civil litigation,
following the ColoradowRules of Civil, Procedure. Judicial
foreclosure is governed by Colo. Rev. Stat. 8§ 38-38-100.3 to -
705 (2016) andby Colo. R. Civ.(P. 105.

M. Non-Judicial'Foreclosure Basics:
Non-judicial” foreclosure may be commenced with the Public
Trustee 'in the county where the property being foreclosed is
located. Non-judicial foreclosures are governed by Colo. Rev.
Stat. 88 38-38-100.3 to -705 (2016) and by Colo. R. Civ. P. 120.

V. Guidelines for Power of Sale:
A power of sale foreclosure is commenced by filing:
A. a Notice of Election and Demand (“NED”);

B. the original evidence of debt, a certified copy of the
evidence of debt from a qualified holder, a certified copy of a
court judgment, or a lost instrument bond,;
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C. the original, or a certified or verified copy, of the
recorded deed of trust, and all modifications, amendments, or
partial releases thereto;

D. a combined Notice of Sale and Notice of Cure and
Redemption Rights (“Combined Notice”), unless provided by the
Office of the Public Trustee;

E. amailing list for notification;

F. the affidavit of the holder regardingfthe identity of the
current owner of the property at issue; and

G. the applicable fee.

Those entitled to cure during foreclosure include the property
owner; the owner’s heirs, guardian, or personal representative if
the owner is deceased or incapacitated; certain transferees of the
property; any person liable‘en‘the evidence of debt; a surety or
guarantor of the evidence: of debt; .or, junior lien holders.
Colorado has a single pre-sale cure_period of between 110 and
125 calendar days after the date“of recording the NED (for non-
agricultural property) or between 215 _and 230 calendar days
after the date of recording the NED (for agricultural property).
A party/entitled,to cure must'file a notice of intent to cure with
the Public.Trustee no later than fifteen calendar days prior to the
date of sale.

The Public Trustee cannot sell real property without an Order
Authorizing Sale from the District Court. The foreclosing party
must file with the appropriate District Court, mail, and post at
the Clerk’s office a copy of the deed of trust containing the
power of sale, together with a verified motion and notice that
describes (1) the instrument containing the power of sale, (2) the
property to be sold, and (3) the default or facts giving rise to the
invocation of the power of sale clause. The court clerk sets a
hearing date not less than twenty-one nor more than thirty-five
days after filing. A notice of such hearing must be posted on the
subject property no later than fourteen days before the hearing.
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The motion for Order Authorizing Sale must be filed with the
court to allow sufficient time for the court to hold a hearing or
enter the Order Authorizing Sale no later than sixteen days prior
to the date of sale—i.e., one day prior to the last day a notice of
intent to cure can be filed. As a guideline, the statutory
timeframe requires filing the motion for Order Authorizing Sale
no less than fifty-one days prior to the date of sale, although
allowing additional time is advisable.

The court will hold a hearing if a response is filed no later than
seven days before the date set for the hearing. Qtherwise, the
court will examine the motion, and, if satisfied that venue is
proper and that the moving party is entitled to the requested
relief, the court will enter an Order-Authorizing Sale without a
hearing. A copy of the Order Authorizing Sale must be provided
to the Public Trustee no later,than 12:00 noon on the second
business day prior to the date of'sale. Following sale, a Return
of Sale must be filed with the court, and the court will enter an
Order Approving Sale to_elose the action.

V. Power of Sale Guidelinesias Represented in
the Security:
Colorado law.defines “deed of trust™-as “a security instrument
containing a grant to a public trustee together with a power of
sale.”

VI. Guidelines for Foreclosure when there is No
Power of Sale:

A judicial foreclosure action is commenced by filing a civil
complaint naming all parties with an interest in the property,
those in actual possession of the property, and those entitled to
notice of foreclosure. The complaint should be filed in the
District Court situated in the county where the property, or a
substantial part of the property, is located. The collateral
(including real property, water rights, mineral rights, or personal
property) should be fully described in the complaint by legal
description. A Notice of Lis Pendens containing the full case
caption, nature of the claim, and legal description of the property
should be recorded in each county in which any part of the
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property is located. The court must authorize service by
publication on verified motion; service is completed by
publishing the summons in a local newspaper, pursuant to Colo.
Rev. Stat. 8§ 24-70-103 and -109. The foreclosing party may
move for entry of default judgment and entry of a Decree of
Foreclosure if no response is filed after thirty-five days of
completion of service by publication. Most courts do not require
a hearing on a motion for default judgment. If summary
judgment motions or trial are required, the Colorado Rules of
Civil Procedure will apply to the action. Once a Decree of
Foreclosure is obtained, execution is stayedsfor fourteen days,
after which the foreclosing party may deliver, the Decree of
Foreclosure and a mailing list to the sheriff to begin the sale
process.

VII.  Foreclosure when Instrument Contains No
Power of Sale:
When an instrument containssno powersof sale provision,
Colorado provides only-fory foreclosurethrough a judicial
foreclosure action described in.the precedingsection.

VIII. Any Additional Satisfaction Permitted Under
Continuing Power,of-Sale:
Deficiency judgments are permitted. “A party may foreclose on a
portion of the property without affecting the lien or power of sale
as/tothe remaining property only if the portion is encumbered as
a'separate and distinct parcel or lot. A partial release of a deed
of trust‘may occur while foreclosure is in progress.

IX. Sale by Power of Sale when the Instrument is
Silent as to the Place or Terms of Sale:
Colorado law provides that a deed of trust containing a power of
sale, but lacking provisions regarding the manner in which the
power of sale is to be exercised, is neither void nor voidable, and
that the deed of trust may be foreclosed either as a public trustee
sale or through judicial foreclosure.
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X. Notice of Sale and How Notice is Given:
For residential property, at least thirty days after default, and at
least thirty days before filing the NED, a holder of the evidence
of debt must notify the debtor of the telephone numbers for the
Colorado Foreclosure Hotline and the holder’s loss mitigation
representative.

The Combined Notice must contain the information listed in the
state statutes, including all information required by the state
statutes, statutory advisements regarding cure and redemption,
contact information for every attorney representing the
foreclosing party, place and date of sale, and'complete copies of
the statutes listed in the state statutes.

The Public Trustee must record the NED within ten business
days after receiving it, and the NED must be made available for
public inspection. Within twenty:days after recording the NED,
the Public Trustee must mail the Combined Notice to those
persons and addresses identified by the foreclosing party in the
mailing list. The Combined:Notice «must ‘be.mailed again no
more than sixty days, and no.fewer thanforty-five days, prior to
the actual sale date. ", The forecloSing party must provide an
updated mailing list as needed. (For-judicial foreclosures, the
Sheriff must mail a Combined Netice to the mailing list no more
than thirty days, and no fewer.than sixteen days, after the Sheriff
receives the/mailing list and a"decree of foreclosure or writ of
execution.) The Combined Notice must also be published for
four..weeks (once each week for five consecutive weeks)
beginning no greater than sixty days, and no fewer than forty-
five days prior to the sale date.

XI. Place and Time for Conducting Foreclosure
by Power of Sale:

The place of sale must be the location designated in the
Combined Notice, which must be the entrance to, or any room
within, the courthouse, or the office of the county Clerk and
Recorder, Public Trustee, or Sheriff, unless the sale is conducted
by means of the Internet or other electronic media pursuant to all
notice requirements outlined in Colo. Rev. Stat. § 38-38-
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103(4)(@)(VII). The time of sale depends upon whether the
property is agricultural or non-agricultural. If non-agricultural:
(1) pursuant to a power of sale, between 110 and 125 days after
the date of recording the NED; (2) judicial foreclosure, no less
than 110 days after the date of recording the Notice of Lis
Pendens. If agricultural: (1) pursuant to a power of sale,
between 215 and 230 days after the date of recording the NED;
(2) judicial foreclosure, no less than 215 days after the date of
recording the Notice of Lis Pendens.

Relevant Codes, Statutes or Case Law:

Colo. Rev. Stat. §§ 24-70-103, 24-70-109, 38-35-110, 38-38-100.3 to'-705/(2016); Colo.
R. Civ. P. 12, 62, 98(a), 105, 120; 2014 Colo. Sess. Laws 552 (House Bill 14-1312);
2012 Colo. Sess. Laws 314 (Senate Bill 12-030); 2010 ColoxSess. Laws 649 (House Bill
10-1249); 2007 Colo. Sess. Laws 1830 (House Bill 07-1157); 2006 Colo. Sess. Laws
1330 (Senate Bill 06-071); 2006 Colo. Sess. Laws1434 (House Bill 06-1387).

Receivership:
I General Information:

In Colorado, there are three grounds for the appointment of a
Receiver. Colorado law-provides for_court appointment of a
Receiver before, by, or after ajjudgment to,proetect property, both
real and personal. <The receivership_may. be the sole claim for
relief. In addition, a, Receiver may be appointed to protect
property during the foreclosure® process, Lastly, parties may
provide for receiverships by contract.

1. Appointing the Receiver:
A. The Basics:

Any-party that can establish a prima facie right or interest in the
subject property may apply to the court for appointment of a
Receiver when an adverse party possesses the property, and (1)
danger exists that the property or its rents or profits (a) may be
lost, (b) removed from the court’s jurisdiction, or (c) materially
injured; (2) when the court seeks to dispose of the property at or
after judgment or preserve it during appellate proceedings; or (3)
as other circumstances require under principles of equity. Prior
to assuming its duties, the Receiver must swear an oath to
execute faithfully its duties, and the Receiver must post a bond.
The Receiver’s powers are defined and limited by the court’s
Order of Appointment.
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Additionally, if an owner abandons property prior to a
foreclosure sale, and the circumstances would warrant
appointment of a Receiver but none is petitioned for, the
foreclosing party may take possession of the property until the
sale, subject to all of the duties and liabilities of a Receiver.

B. Time Frame for Appointment:
Time periods for appointment vary, depending upon the judge,
from as little as one day to several weeks.

C. Canyou go in Ex Parte?
A court may appoint a Receiver ex parte only if: (a) an express
clause in the instrument upon which the action is based allows ex
parte appointment; or (b) the moving party demonstrates the
existence of exigent circumstances.

1. Loans and Advances:
No statutes or rules governyloans or advances, and the Order of
Appointment will govern.the Receiver's autherity to obtain loans
or to issue advances.

V. Sales During the Receivership:
A. General Process:

No Coloradoe statutes set forth a general procedure for receiver
property.sales. In Colorado, a receiver has only those powers
specifically conferred upon it by statute or by the court’s order or
decrees” Thus, the Order of Appointment will determine any
applicable process for receiver sales. Such sale must be
conducted fairly and impartially by the receiver as an officer and
representative of the court, and because there are no statutory
restrictions as to time, manner, terms, or notice of sale, such
matters are determined in the court’s discretion.

While the foreclosure process is generally appropriate to sell
property, Colorado statutes specifically authorize receivers
appointed in certain types of proceedings, such as those brought
to dissolve an entity, to dispose of all or part of the entity’s
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property at a public or private sale upon authorization from the
court.

V. Liens Against Receivership Property:
In the context of receiver sales, a purchaser acquires no better
title than the receiver possesses. In the context of foreclosure,
lienors possess statutory redemption rights.

VI. Owners Associations:
There is no reported Colorado case law specifically. addressing
special considerations applied to owners associations.

VII.  Construction Related to Receivership
Property:

No Colorado statute or case law Specifies a process for
completion of construction in, the context of a receivership.
Colorado courts do routinely“grant receivers the power to
manage the property and,/ toshire management and other
professionals as necessarys, Thus, in an appropriate case, the
Order of Appointment will determineany.applicable process for
construction activity:

VI, Ending the Receivership:

An action in which the court has appointed a Receiver may not
be dismissed “except by court order. Thus, the Receiver or
another party files a motion to terminate. The movant must send
natice to all parties, attorneys of record, and any third parties that
might.be harmed by the termination. Upon termination, the
Receiver should file a final accounting and a motion to discharge
the Receiver and the Receiver’s bond. The Receiver must give
notice to the same parties who received notice of the motion for
termination. All receivership monies must be paid out prior to
discharge.

IX. Miscellaneous:
A.
Nearly all Colorado District Courts require that proposed orders
be electronically filed in an editable format.
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B.

Orders granting or denying the appointment or discharge of a
Receiver are immediately appealable. However, trial courts are
given broad discretion over appointment of a Receiver, and the
trial court’s decision will not be reversed absent a clear abuse of
discretion. If a party obtaining appointment of a Receiver is
found on appeal not to have been entitled to the appointment of a
Receiver, the debtor is entitled to an award of the costs and fees
associated with the receivership.

Relevant Codes, Statutes or Case Law:

Colo. Rev. Stat. §§ 38-38-301 to -306, -601 to -602, 7-56-716, 7-80-812, 7-114-303, 7-
134-303 (2016) (outlining the duties and responsibilities of a receiver in the dissolution
of a cooperative, limited liability company, corporation/ and nenprofit corporation,
respectively); Colo. R. Civ. P. 66; Colo. R. App. P. 1(a)(4); Rossi v. Colo. Pulp & Paper
Co., 299 P. 19, 22 (Colo. 1931) (finding authority for receiver:to borrow money as well
as manage the time, manner, terms, and notice of sale for any sale of receivership
property); Hendrie & Bolthoff Mfg. Co. v. Rarry, 86 P. 113, 116 (1906) (describing an
order of appointment as “the measure and the limit of [a receiver’s] power”); GE Life &
Annuity Assurance Co. v. Fort Collins,Assemblage, Ltd., 53 P.3d 703, 705-06 (Colo.
App. 2001); Bank of Am. Nat’l Trust.& Sav. Assoc. v. Denver Hotel Assoc., 830 P.2d
1138, 1139 (Colo. App. 1992) (finding authority for receiver to manage the property in
question); Four Strong Winds, dnc..Lynghelm, 826 P:2d 414, 417 (Colo. App. 1992)
(setting forth requirements for receiver discharge—decided under former Colo. Rev. Stat.
§ 38-39-112); Zeligman v Juergens, 762 P.2d 783;785,(Colo. App. 1988) (ascribing to a
receiver only that power that is articulated in the order of appointment and finding therein
authority for receiverto advance money); Albertson Ranches, Inc. v. Cuddy, 525 P.2d
1190, 1192 (Colo. App. 1974) (holding that the purchaser of land at a judicial sale
acquires no better title‘than that the receiver possessed); 13 Debra Knapp, Colorado Civil
Procedure Forms & Commentary, §§ 66.7te 66.16 (2d ed. 2017).
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Connecticut

Foreclosure Summary

Security Instrument Mortgage
Judicial Yes
Non-Judicial No
Initial Public Notice Complaint

Typically 60 days; 60-150
Time Frame days

Dependent.upon whether
case\proceeds as Strict
Foreclosure or Foreclosure

Redemption Period by Sale
Deficiency Yes
Receivership Summary.

Ancillary Remedy. Necessary Yes
Ex-Parte Yes

Approximate Time for
Appointment

Upon motion at any time
during the action

Who or. What can act as
Receiver

Individual or Company

Specific Receiver

Receiver must file bond with
court before carrying out

Requirements duties
Is there any approval list for

Receivers No
Out of State Receivers

Allowed Yes
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Foreclosure:
I General Information:

Connecticut law does not provide for any form of non-judicial
foreclosure procedure. The Superior Court exercises exclusive
jurisdiction over foreclosure actions, as it does for all causes of
action, except for those actions over which probate courts are
given statutory jurisdiction. The common plaintiff is the party
named as holder of the mortgage note and grantee on the
mortgage deed, or, in the case of a lien, the named.creditor. The
owner of the equity is usually the first defendant.. ~Guarantors,
co-obligors, mortgagees, collateral assignees, creditors, lien
holders, lessees, trustees in bankruptcy,.life tenants, and the
original maker of the note when the present owner assumed, but
the original owner had not been released, should also be listed as
defendants.

1. Judicial Foreelosure Basics:

Foreclosure can be either strict“foreclosure,or foreclosure by
sale. Connecticut law grants,the court discretion,as to entering a
judgment of foreclosure by sale or through, strict foreclosure. In
all foreclosure actions, @ motion for,judgment must be filed
thirty (30) days, after the returndate (a return date, or the date
when a motien, IS “returnable,” refers_to the date the moving
party designates’ the“motion to be heard by the court). Strict
foreclosure “is typically the preferred judgment in proceedings
where the.subject premises contains equity. In proceedings
where the value of the lien by the mortgagee or creditor upon the
subjeet premises is greater than, or close to, the value of the
mortgaged property, a judgment of foreclosure by sale is
generally ordered by the court. There is also a tertiary judgment
the court can decide to enter, if agreed to by both parties,
namely, a foreclosure by market sale. Instead of a committee
being marshalled to sell the mortgaged premises, as is the case
with foreclosures by sale, a licensed broker can be listed to sell
the property and procure buyers that are willing and able to
compete within current market conditions and submit a contract
for sale to the court.
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1. Strict Foreclosure Guidelines:
In Connecticut the plaintiff must complete a Foreclosure
Worksheet (also known as Form JD-CV-77) to obtain a final
judgment of foreclosure, whether it be by strict foreclosure or
foreclosure by sale. The Worksheet requires the plaintiff to
provide the following information at the judgment hearing: fair
market value of the premises based on an appraisal report, along
with an oath and affidavit of appraiser, dated within 120 days of
the judgment; updated debt; total encumbrances prior to the
plaintiff’s lien; equity in the property; whether the U.S. is a
party; whether the owner of the equity is in possession of the
property; and whether the owner of the equity iS\a non-appearing

party.

If the court decides that strict foreclosure is appropriate, it only
needs to set the Law Day. Generally, the Law Date is proposed
in the motion for judgment of strict foreclosure, and a list of
subsequent Law Dates are assighed to other, creditors/parties to
the action. The Law Day. establishes asdate by which the
borrower can satisfy the ‘outstanding debt'and.‘redeem’ his rights
of equity. Subsequent Law.Days, if.«applicable, are designated
for subordinate lien helders or«creditors, by manner of priority
(the oldest lien recorded until the:latest recorded lien). If the
debt is not satisfied by the last, or only, Law Day, the plaintiff
receives full,legal title to'the property.

The elements of a judgment of foreclosure by sale are directed
by ‘statute which requires that a person be appointed to have
complete responsibility for the implementation of the judgment
(known as the Committee). The court sets the date and time for
the sale, and also directs whether the property will be sold in
parcels or as a whole.

V. Foreclosure by Sale:
The sale is made by public auction at the subject premises. The
court typically orders the high bidder to put down a deposit at the
time of the auction (usually set at about 10% of the appraised
value). The deposit should be endorsed over to the Clerk of
Superior Court and delivered to the clerk’s office as soon as
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possible. The court appoints a committee to implement the
judgment of foreclosure and acts as an arm of the court. The
Committee is required to file a motion to approve the sale by the
Wednesday following the sale at auction.

The Committee is responsible for: reviewing the appraisal,
ordering a title search, filing an appearance, reviewing the land
records, advertising the sale, obtaining liability insurance for the
date of sale, procuring the foreclosure sign, responding to
inquiries, preparing all documents, managing.. expenses,
conducting the sale, and obtaining timely approval of the sale by
the court. A Bar Date is generally set as 45 days.prior to the date
of sale ordered by the court. The Bar Date initiates the time
when the Committee must fulfill certain duties, e.g., paying fees,
advertising and posting a foreclosure sign. . The Committee must
also file a committee report to the court prior to seeking approval
of the sale. The Committee alsowexecutes the Committee Deed
before asking for the court’s/approval. If the court approves the
sale, the Committee schedules a closing with. the buyers and
must take place within,30.days.of the sale.

If the sale is not approved, the court may.either order a new sale
or order a strict foreclosure. If the sale«is approved, the Bond for
Deed requires that a transfer of title takes place within #0 days of
the datesofvapproval of ‘the ‘sale by the court. The committee
must~adhere to the guidelines in the Uniform Procedures for
Foreclosure by Sale Matters (also known as Form JD-CV-81)
andwmust use court approved forms where applicable. The
Committee must pay into the court all proceeds from the sale,
and the Committee’s function officially ends when all proceeds
have been paid into court.

V. Non-Judicial Foreclosure Basics:
Non-Judicial Foreclosures are not available in Connecticut.

VI. Guidelines for Power of Sale:
Power of Sale is not available in Connecticut.
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VII.  Notice of Sale and How Notice is Given:

The sale is uniformly conducted by public auction, although this
is not required by any law. The advertising varies depending on
the size and substance of the property. Residential properties
usually receive two to three notices in a newspaper of general
circulation, from an approved list of the court, in the area of the
subject property. The newspaper advertisement must be on 2
separate dates and should only specify: the docket number, case
number, property address and type, date of sale, and the
Committee’s name and contact information. The.Committee
must also post an ad on the Judicial Websiteafter the Bar Date,
and run the ad until the day after the sale. The'‘Committee must
also post a sign, as notification of the' foreclosure sale, at the
subject premises, not less than 20 days nor more than 30 days
before the sale.

In general, in order to foreclose,on an interest in the subject
property, the party must beyjoined as a defendant in the judicial
foreclosure and thereby receives notice of every development in
the foreclosure action, ‘including date, time_and place of the
foreclosure sale.

VIII. . Deficiency:
If the proceeds of the sale are,not sufficient to pay the full
amount of the'mortgage or lien, thereby foreclosed, a motion for
Deficiency Judgment can be heard by the court if filed within 30
days of the redemption period (the Law Day in a strict
foreclosure, or the ordered date of sale in a foreclosure by sale),
and any deficiency will be determined. In a foreclosure by sale,
recovery of money owed after the sale, proves difficult, if there
is shortage from the proceeds. If a deficiency is estimated before
the sale, based upon a subsequent appraisal, say, a motion for
Deficiency Judgment could aid in recovering additional money.
By Connecticut Statute, if the property sells for an amount below
the appraised value, one-half of the difference between the
appraised value and the selling price can be credited to the debt
as of the date of sale. For example, if a mortgage is owed in the
amount of $300,000, and the appraised value of the mortgaged
property is $280,000, but the property sold for $250,000 at the
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auction, there is a $30,000 difference between the amounts of the
property appraised and sold. One-half of the difference between
the appraised value, and the sale amount ($15,000), is then
credited to the original deficiency claim ($300,000 - $280,000 =
$20,000 deficiency) thereby allowing for a total $35,000
deficiency judgment, if awarded.

Relevant Codes, Statutes or Case Law:
C.G.S. § 49-24 through § 49-30
CT P.B. § 17-33; and § 23-16 through §23-19

Receivership:
. General Information:

The most recent Connecticut Practice Baok establishes the extent
to which the Court may exercise controlover and supervise a
Receiver’s actions. A mortgagee usually seeks the appointment
of a Receiver when there is certain or threatened deficiency. The
Receiver holds rents as an_ arm.ofithe court, and not as an agent
for the plaintiff.

Plaintiff is not entitled to_a Receiver aswa matter of right and
usually has to shew that«there issa ‘great likelihood of a
deficiency resulting as'well as threatened\waste being committed
at the property:

. Appointing the Receiver:
A. The'Basics:

In.order to get a Receiver appointed, an application is made to
the judge before whom the foreclosure action is pending. If the
court before which the action is pending is not in session, the
application may be made to a judge in chambers after notice to
the parties in interest, unless exigencies of the situation dictate
otherwise. With the exception of rent Receivers, all
appointments not made after notice to interested parties are
temporary appointments. No Receiver, temporary or permanent,
is qualified to act until it files with either the clerk of the court or
the appointing judge, a bond in an amount set by the court.
Banks and trust companies, however, are exempt from this bond
filing requirement.
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B. Time Frame for Appointment:
This is dependent upon the length of time the motion to appoint
the Receiver is placed on the court’s calendar by the clerk of the
court and a hearing is held on the motion. All appointments are
temporary unless made after the return day of the action.
Assuming the motion is granted, the Receiver would be notified
by the court and then would have to qualify to act in its capacity.

C. Canyou go in Ex Parte?

Yes. If the exigencies of the situation so require, the court may
appoint a Receiver on an ex parte basis.,. With respect to
Receivers other than rent Receivers, notice of ‘not less than six
days of hearing for confirmation of the appointment must be
given be mail to all interested parties. “Upon the hearing, the
court may confirm the appointed, temparary Receiver, or appoint
a new Receiver. The appointment of a temporary receiver
continues until a permanent Receiver is appointed.

1. Loans andAdvances:
There are no pre-set laws ‘on loans or “advances during a
receivership.

V. Sales During the Receivership:
No information provided.

V. Liens Against Receivership Property:
No information provided.

VI. Owners Associations:
No information provided.

VII.  Construction Related to Receivership
Property:
No information provided.

VIIIl. Ending the Receivership:
In general, any party may move at any time for the removal of a
Receiver. The court may also remove the Receiver at its
pleasure. Usually the receiver moves itself for discharge after
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filing the final report. Included in the motion for discharge, is
the request for an allowance for the Receiver’s Fee, an order
directing the Receiver to pay the money he is holding over to
creditors and may also ask the court to release the Receiver from
his bond.

IX. Miscellaneous:

A. Each order appointing a permanent Receiver (except for
rent Receivers) must contain a limitation on the time for the
presentation of claims against the estate and(direct that the
Receiver forthwith give notice thereof, to all.creditors, that any
claims not presented within such time will be‘barred.

B. Each such receiver shall, during the first week in April
and in October in each year, sign, swear_to, and file, with the
clerk of the court, a full and detailed account of his actions as
receiver for the preceding six months, together with a statement
of all orders of court passed during the six months and the
present condition and prospects of the property in his charge.
The Receiver must place a motion to approve the report filed,
and to be placed on the,short calendarto be heard before the
court.

C. Unless the plaintiff can establish that the amount of its
debt is greaterthan the amount which plaintiff will realize from a
sale™of ‘the. property, rent collected be a rent Receiver will
ultimately be disbursed by the Receiver to subsequent lien
holders’and encumbrances. On the other hand, rents collected by
a plaintiff pursuant to the terms of loan documents which give
the mortgagee the right to collect rents are applied by the
plaintiff to the debt.

Relevant Codes, Statutes or Case Law:
Connecticut’s General Statutes § 52-504 through § 52-514; Chapter 21 to Connecticut’s
Practice Book

There are hundreds of Connecticut cases dealing with all aspects of receiverships and
foreclosures. See, e.g., Barclays Bank of New York v. lvler 20 Conn. App. 163, 166, 565
A.2d 252, JP Morgan Chase Bank v. Gianopoulos et al., 131 Conn. App. 15, 21-22, 30
A.3d 697, 701 (2011), Hartford Federal Savings & Loan Assn. v. Tucker, 196 Conn. 172
(1985)

Webster Bank, N.A. v. Belinda Company, 2006 WL 538155 (Conn. Super. 2006)
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Delaware

Foreclosure Summary

Security Instrument Mortgage
Judicial Yes
Non-Judicial No
Initial Public Notice Complaint

Time Frame

Approximately. six‘months plus
30 days for court,confirmation;
longer if contested

Redemption Period

IO statutory authority, but a
borrawer likely possesses an
equity.of redemption until the
foreclosure sale rather than the
end of the 30-day confirmation
period

Deficiency

Receivership Summary

Ancillary. Remedy
Necessary

No Restriction Given

Ex-Parte

No Rule or Law

Approximate Time for
Appointment

Varies

Who or What can act as
Receiver

No Restrictions Given

Specific Receiver
Requirements

No Restrictions Given

Is there any approval list for
Receivers

No

Out of State Receivers
Allowed

Can be appointed but there is a
rule that states Receiver must be
Delaware Citizens

Contributed By: Henry J. Jaffe of
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Foreclosure:
I.  Description of Procedure:

Typically the method of foreclosure is a suit at law. A writ of
scire facias sur mortgage is filed in the county in which the
mortgaged property is located, which commences upon the filing
of a praecipe and complaint with the Prothonotary of the
Superior Court. The issuance of the writ is then served and
returned just as an original summons is, and the case proceeds
like any other civil action. Once judgment is obtained, a writ is
directed to the appropriate officer, who subjects, thesmortgaged
property to public sale. Uncontested actions will take
approximately six months, plus an additional thirty days after the
sale for Superior Court confirmation, upon which the purchaser
may take title.

Il.  Redemption:
There is no statutory authority-under. Delaware law. However, a
borrower is considered as_having a right of.redemption during
which the property cane“redeemed by payment of principal,
interests, and costs due.under the mortgage:

I11.  Deficiencies:

Again, there are,no applicable statutes regarding deficiencies, but
one may be recovered by.an independent proceeding on the debt
instrument that was secured by.the mortgage.

V. Leases:

Leases prior to the recording of the mortgage are not affected by
foreclosure sale (absent subordination). Leases subsequent to the
recording of the mortgage (or otherwise subordinated) are
discharged by a foreclosure sale.

Receivership:

I General Information:
As a general rule, under Delaware law, receivers may be
appointed by statute for a dissolved corporation, pursuant to
Section 279 of the Delaware General Corporation Law (the
“DGCL™), or for an insolvent corporation, pursuant to Section
291 of the DGCL. In addition, Delaware courts have the
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inherent equitable power to appoint receivers for solvent entities
in certain, limited, situations. In this summary, we will focus on
insolvency receiverships and, to a lesser extent, equity
receiverships.

Court rules provide that a Receiver cannot be appointed unless
he or she is a resident of the State of Delaware. However the
Court rules also provide that the Court has enormous flexibility
and may relieve the Receivers from complying with all or any of
the duties and procedures set in specified rules.

Court Rules require all monies in the Receiver’s hands to be
deposited into a banking institution in the State of Delaware

A. Receivers for Insolvent Entities — When Authorized:
In order to be placed into receivership in.Delaware under Section
291 of the DGCL, an entity must be insolvent. Insolvency in this
context means “either:

1. 'a deficiency. of vassets below liabilities with no
reasonable “prospect that “thes business can be
successfully continued in the.face thereof," or

2. <an inability to.meet maturing obligations as they fall
due’in the ordinary course of business." Even where
the debtor is insolvent, however, the appointment of
a Receiver is only granted where urgent
circumstances are present other than the mere
collection of a debt and where some truly beneficial
purpose will be served by the Receivership
proceeding. Insolvency must be shown by clear and
convincing evidence.

B. Receivers for Solvent Entities — When Authorized:
When the relevant entity is solvent, the standard for appointing a
receiver is a very strict. Particularly, in such instances, the
“Court may order the dissolution of a solvent company and the
appointment of a custodian or receiver ‘only upon a showing of
gross mismanagement, positive misconduct by corporate
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officers, breach of trust, or extreme circumstances showing
imminent danger of great loss to the corporation which,
otherwise, cannot be prevented.

Courts show great restraint in appointing receivers for solvent
entities and only do so under the most extreme circumstances
and the appointment of a receiver for a solvent entity is
“normally a remedy of an auxiliary nature incidental to primary
relief bottomed upon fraud or inequitable conduct under the
given circumstances, and the appointment of a‘receiver should
not be the sole object of a suit.

Finally, DGCL 226(a) permits the appointment of a custodian or
receiver where the corporation is suffering or threatened with
irreparable injury because the directors lare, so divided respecting
the management of the corporation thatarequired vote for action
cannot be obtained.

C. Receivers for Entities that Refuse'to Obey Court
Orders:
In addition the Delaware Court of Chancery has the power to
appoint a receiver. under section (322)0f the DGCL, which
provides:

Whenever any corporation shall refuse, fail or neglect to
obey any order or decree of any court of this State within
the time fixed by the court for its observance, such
refusal, failure or neglect shall be sufficient ground for
the appointment of a receiver of the corporation by the
Court of Chancery. . ..

When a court appoints a receiver under DGCL section 322, that
receiver can be granted powers that are co-extensive with the
powers that can be granted to and exercised by a receiver
appointed for an insolvent corporation. In order to appoint a
receiver under section 322 gross mismanagement and fraud
standards may also have to be shown.
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1. Appointing the Receiver:
A. The Basics:
The procedural aspects of a Receivership proceeding are
governed primarily by Rules 148 through 168 of the Delaware
Court of Chancery Rules (the “Court of Chancery Rules™).

B. Time Frame for Appointment:
This would depend greatly on whether the debtor entity contests
the relief sought in the complaint and whether it can interpose a
reasonable defense to the complaint. One benefit of proceeding
in Delaware’s Court of Chancery, however, is that the court will
often hear these matters on an expedited basis.

If a court believes the corporation isssuffering, or is in danger of
suffering irreparable harm, it will consider conducting an
expedited hearing on the appointment of a receiver.

C. Canyou go in Ex Parte?

The Delaware Receivership.rules are silent.on this point. If you
are unable to obtain the ‘appointment of a,Receiver ex parte, the
plaintiff may be able to ebtain an expedited:hearing on whether
the court should appoint a Receiver pendent lite (pending the
outcome of the litigation to_appoint a“Receiver) or enter other
injunctive relief) to /prevent the. debtor from participating in
certain «allegedly wrongfuly,or harmful conduct while the
Receivership proceeding is adjudicated. In addition, the court
can, at any time, issue an order for the defendant entity to show
cause.as to why a Receiver pendent lite should not be appointed.

1. Loans and Advances:
There do not appear to be any such laws prohibiting loans or
advances. Nonetheless, a Receiver should be very careful to
obtain court approval to obtain the same. In addition, the
Receiver must make it very clear that the Receiver is not
personally liable for any loan that he or she receives on behalf of
the entity in Receivership.
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V. Reporting:
As noted above, the Delaware Court of Chancery has the power
to narrow or expand the scope of its rules depending upon the
nature of the case — in other words, it can tailor the procedural
rules to the realities of the case. That having been said, absent a
modification of the rules, the court will generally require a
certain level of reporting, including the following:

1. Under Court of Chancery Rule 161,
within three months of appointment,_.the receiver
must report to the court the state of affairs of the
company and must submit a similar report at the
end of each year of the receivership.

2. Under Court of Chancery Rule 151, the
receiver has to,file inventories of assets, lists of
creditors (and” ‘the debts owed and their
addresses) “/and, ~shareholders (and their
addresses).

3. Under Rule 162, \thesreceiver is required
to ‘file, reports, wunder oath, that are similar to
monthly operating reports in bankruptcy. These
reports shew monies received, gains or losses on
sales, and “information on payments made
(including information on to whom and for what
purpose they were made).

4, Court of Chancery Rules 153 through
157 describe the claims filing and claims
objection processes. Generally speaking, the
clerk’s office provides notice to creditors within
fifteen (15) days after the list of creditors is
filed. Creditors typically have sixty (60) days to
file their claims. Exceptions (objections) to
claims are generally filed within thirty (30) days
after the claims filing deadline and are heard on
a schedule determined by the Court. Several of
these deadlines may be extended by the Court.
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V. Sales During the Receivership/Liens Against
Receivership Property:

Receiver May Have an Expanded Power to Sell Assets Free and
Clear of Liens - It is clear that, where a property is encumbered
by a lien that is subject to dispute and the property subject to the
lien is of the type that will deteriorate in value, the Receiver has
the power to sell property free and clear of all liens and pay the
proceeds to the court. (Apparently, the net proceeds of sale are
then paid to the lien holder if its underlying lien and claim are
deemed to be valid). Although the Receivership laws do not
address whether the Receiver generally has the right to sell
property free and clear of liens, statutes arguably seem to imply
as much.

VI. Owners Associations:
No information provided.

VII.  Construction Related to Receivership
Property:
No information provided.

VIII. Ending the Receivership:

Generally speaking, under Courtwof+=Chancery Rule 165-168,
there is a procedure for filing final accounts and obtaining a
discharge of the Receiver in‘the case. Under this procedure, the
Register-in Chancery sends outa notice to creditors giving them
an opportunity to object to the final accounting within a time
period-fixed by the Court. While, theoretically, it is possible to
obtain a waiver of these requirements, it is sound practice for the
receiver to obtain approval of some type of final accounting and
a formal discharge.

It is also noteworthy that the termination of the receivership
should occur when, in the discretion of the court, the purpose of
the receivership has been fulfilled and courts are reluctant to
terminate receivership at the request of interested parties who
may have ulterior motives. Furthermore, can either be appointed
long after the corporation has completed its mandatory three-
year wind-down period under section 278 of the DGCL. Court
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directs appointment of a receiver for dissolved Delaware
corporation to defend liability suit and, if liable, access
contingent asset in the form of insurance policy proceeds arising
from such liability.

IX. Miscellaneous:

A. The Delaware statute, on its face, generally gives the
Receiver broad power to take charge of the company and its
business, collect and defend claims and otherwise take various
actions. However, certain case law suggests that the Receiver
should be careful in not exercising such powers broadly absent
approval from the Court. Furthermore, Court of Chancery Rule
158 requires that fifteen (15) days’ notice is needed before
corporate assets may be sold — it is a*good idea to provide such
notice and also obtain court approval for such sales (particularly
those sales that are not in the ordinary course of business).

B. The level of formalitysof the proceeding may vary
depending upon which Chancellor (judge) hears.the case. In any
event, one can be assured that, if a difficult, time-sensitive or
nuanced issue arises, the,Chancellor appoeinted will likely be an
experienced and ‘sophisticateds jurist “and will generally be
amenable to hearing and deciding the*matter quickly. Delaware
courts tendto take .care_of business quickly and in a highly
competent manner.

C. Delaware Receivership law and practice does have a
number of attractive features, including the following:

1. Flexibility — Delaware’s rules and procedures are
extremely flexible, allowing the parties and the court
to tailor the procedural requirements of the law to
the realities of the case.

2. Outstanding Judiciary and Ready Venue -
Delaware’s Court of Chancery is the premier venue
in the country for resolving corporate disputes and
these disputes are generally adjudicated quickly and
in an expert manner. Furthermore, the Court of
Chancery will have jurisdiction over any entity that
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is incorporated in Delaware, as so many entities are.
Thus, Delaware likely has jurisdiction over a broad
array of cases (note that the court has jurisdiction
over all personal property of the entity in
Receivership and all real property located in
Delaware — if real property is located elsewhere, it
must be administered in some other jurisdiction
and/or proceeding).

3. Receiver’s Ability to Reject/Disavow.. Executory
Contracts - It appears that a Receiver has the power
to disavow (or, in bankruptcy “parlance, “reject”)
executory contracts. This is@n important power that,
typically, may only besexercised in a bankruptcy
proceeding. It is good practice to seek an order of
the Court allowing,such a rejection (or approving a
procedure by _which rejections shall be
accomplished) “/on%, notice «to the contract
counterparty.

Relevant Codes, Statutes or Case'lL.aw:

Production Resources Group, L.L.C. v. NCT Group, Inc., 863 A.2d 772, 782 (Del. Ch.
2004)

Production Resources; 863 A.2d at 784

Carlson v. Hallinah, 925 A.2d 506, 543 (Del. Ch. 2006)

Dupont v. Standard'/Arms Co., 81 A. 1089 (Del. Ch. 1912); Conover v. Sterling Stores
Co.,.220 A. 740 (Del. Ch. 1923); 8 Del. C.'§279; 8 Del. C. § 291-303
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Washington D.C.

Foreclosure Summary

Security Instrument

Deed of Trust

Judicial Yes, but rare
Non-Judicial Yes

Publication Notice
Initial Public Notice Required
Time Frame Est. Minimum of 90 days
Redemption Period No
Deficiency Yes

Receivership Summary

Ancillary Remedy Necessary Yes

Ex-Parte

Possible, but not preferred

Approximate Time for
Appointment

2 days - 6 weeks

Who or What.can-act as Receiver

No Restrictions Given

Specific Receiver Requirements

Must post bond to prior to
commencing duties

Is'there any approval list for
Receivers

No

Out-of State Receivers Allowed

Yes, Case by Case Basis
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Foreclosure:

l. General Information:
Judicial foreclosures are allowed in D.C. but are rare. The more
common way to foreclose is through the non-judicial foreclosure
process.

1. Judicial Foreclosure Basics:
Yes, but more commonly by power of sale granted in deed of
trust. If sold by judicial foreclosure, the court may also enter a
judgment in the same action for a deficiency.

1. Non-Judicial Foreclosure Basics:

In order to foreclose, a lien instrument must'have been properly
recorded and there must be uncureddefaults existing beyond any
grace period to cure default. Every deed of trust or mortgage
encumbering residential real property must be recorded with an
information form attached to it; unless note owner has elected to
foreclose by judicial foreclosure rather than power of sale
foreclosure, and attaches certification to that effect. Notice of
Commencement of Foreclosure under Power of Sale shall be on
form promulgated. by Mayor, recorded within appropriate time
limits (30 days), mailed to every ‘borrower and owner within
same time limits, ‘mailed te every,subordinate interest holder
within same‘time limits, and served upon owner at least 30 days
in advance of foreclosure sale-auction.

V. Guidelines for Power of Sale:
There“are no official guidelines, but the following is a checklist
which covers common practice in D.C.:
A. Review loan documents carefully to determine the
following:

1. Notice requirements (including method notice is to
be given);

2. Applicable notice and cure periods; and

3. Other special requirements with respect to
FNMA/FHLMC, FHA, or VA loans.
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B. Prepare and send notice of default to borrower and any
guarantors.

C. Prepare and send notice of acceleration to borrower and
any guarantors.

D. Appoint substitute trustee(s).
E. Order title report/commitment for the property.
F. Arrange date of sale with lender, auctioneer, and trustee.

G. Prepare 30-day notice of sale (on eurrent Recorder of
Deeds form):

1. Send to borrower (and any.guarantors) by certified
mail and first-class mail.

2. File with the%D.Cy Recorder, of Deeds (retain
recordation receipt).

3. Send to all other persons with,a record interest in the
property by certified mail and,first-class mail.

H. If necessary; provide notice ‘of the sale to the Internal
Revenue Service of foreclosure sale in accordance with the
instructionsy contained in IRS Publication 796 (notice to be
providedino later than 25 days prior to sale date for liens filed 30
days before the sale).

I. Prepare foreclosure advertisement (to be published in a
newspaper of general circulation at least five times within the 10
business days prior to the sale).

J.  Proof foreclosure advertisement prior to publication.
Obtain all issues to ensure that the advertisement actually
appears on the dates requested.

K. Order title bring-down to be performed immediately
prior to the sale.
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L. Check Bankruptcy Court for filing by property owner.
M. Ensure that trustee will attend the sale.
N. Attend auction sale:

1. Qualify and register all bidders.

2. Trustee makes any announcements regarding the
property or the sale. Ask whether anyone has
guestions.

3. Auctioneer reads foreclosure advertisement.

4. Property is sold to the highest bidder.

5. Trustee executes contract-with,purchaser.

O. At settlement, prepare itrustee’s«deed and, if necessary,
seek the release of the IRS’s right to redeem.

V. Power ofSale, Guidelines as,Represented in
the Security:

Courts have said: The mortgagee has no. title or estate in land,
but only a lien for the,security of the debt. Under D.C. law, a
mortgagor’s equity.is considered to ‘be the real and beneficial
estate.  Deed of Trust on realty. was equivalent of a mortgage
and conyeyed legal title to trustees with equitable title remaining
inthe grantors. Trustee under a deed of trust owes duties both to
the note holder and to the borrower. Where mortgage provides
thatwupon default trustees are empowered to sell premises,
default gives rise to right in holder to demand sale.

VI. Guidelines for Foreclosure when there is No
Power of Sale:
Must commence an action in D.C. courts, which is rarely done.

VII. Foreclosure when Instrument Contains No
Power of Sale:
Available, but rarely done.
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VIIl. Any Additional Satisfaction Permitted Under
Continuing Power of Sale:

No case law directly on point. But see Looney v. Quill, 14 D.C.
51 (D.C. Sup. 1883) it discusses different parcels of land subject
to a common encumbrance are conveyed to successive
purchasers at different dates, the proceeds of the land must be
applied in the inverse order of alienation to satisfy the common
encumbrance.

IX. Sale by Power of Sale when the Instrument is
Silent as to the Place or Terms of Sale:
Must apply to Court for direction.

X. Notice of Sale and How Notice is Given:
See above. Form available on the website of the Recorder of
Deeds in PDF format.

Typically notice is handled by auctioneer, although a copy must
also be given to Mayor or'designee. Copies must be served on
owner at current as Well.as property address. .Neither statutory
law nor court decisions require notice en‘junior lienholders.

XI. Place and Time for~Conducting Foreclosure
by Power.of Sale:
Sale governed: by provisions of deed of trust, custom and
practice in the District of Columbia codes.

Relevant Codes, Statutes or Case Law:

D.C. Code § 42-815 through 42-818; 2 D.C. Practice Manual Ch. 23 Real Property, at p.
23-84 (16th ed. 2007).

Vowell v. Thompson, 3 D.C. 428 (1829); In re 5028 Wisconsin Ave. Associates L. P.,
167 B.R. 699 (Bankr. D.D.C. 1994); Barbour v. Baltz, 146 A.2d 905 (D.C. Mun. App.
1958); S&G Inv. Inc. v. Home Fed. Sav. & Loan Ass’n, 505 F.2d 370 (D.C. Cir. 1974).
Maynard v. Sutherland, 313 F.2d 560 (D.C. Cir. 1962); Jackson v. Finance Corp. of
Washington, 41 F.2d 103 (App. D.C. 1930); Pappas v. Eastern Sav. Bank, 911 A.2d 1230
(D.C. Cir. 2006)
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Receivership:

I General Information:
Receiverships in DC are governed by statutory and general
equitable principals. Pursuant to the DC Statute, a Receiver may
be appointed to take possession of:

A. property which has been attached;

B. assets of a bank that has discontinued operations for 60
days or is in liquidation;

C. assets on dissolution of corporations; and

D. rents for master metered /apartment buildings when
utility payments are delinquent. 'A 'Receiver may also be
appointed under certain conditions to operate a nursing home or
other similar facility in order to safeguard rights of its residents.
Until a Receiver has given a'bondwas required.by the terms of his
appointment, he cannot dispessess a party in possession.

1. Appointing‘the Receiver:
A. The Basics:
The Receiverscan be sought after a default. The process is similar
to Federal Rule of CivilProcedure 66. Courts have equitable
power to appoint Receiver for.good cause. Appointments made
in‘a commercial context on a case by case basis.

B Time Frame for Appointment:
Absent a genuine emergency, a hearing can vary from a few days
to a few weeks.

C. Canyougoin Ex Parte?
Although possible, most judges refuse ex parte appointment of a
Receiver unless a genuine emergency exists and there is a good
reason for not providing notice. Ex parte orders are subject to
swift review and reversal.
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1. Loans and Advances:
Generally, loans should be approved by the Court. Any order on
funding should include protections similar to those available to
Section 364 of the Bankruptcy Code. The use of future advance
provisions in loan documents may provide additional protection.

V. Sales During the Receivership:
The process is to seek the court’s permission, which can be
sought in connection with the petition to appoint the receiver or
by a separate motion. Applications and orders (to sell property
should be modeled on those typically submitted pursuant to
Section 363 of the Bankruptcy Code. Counsel should be
consulted to determine whether an exercise of a power of sale or
other foreclosure would be a better strategic joption than a sale
out of the receivership estate, particularly for commercial

property.

There is no statutory authority. Courts will consider applications
to sell property on a case by.case basis.

V. Liens Against Receivership.Property:
Lien issues and priorities can bescomplicated and counsel should
be consulted... A«lien search should=be’ conducted early in a
matter to help determine/priorities ‘and identify any potential
issues. Appointment of a receiver does not modify liens or
change lien priorities.

VI. Owners Associations:
The receivership does not alter the liens or rights
established/obtained by an owners association. Such rights are
handled in accordance with applicable state law.

VII.  Construction Related to Receivership
Property:
In either the original petition for appointment of a receiver or a
subsequent application, the party(ies) should seek approval from
the court. Such a request would likely include relief modeled
after Sections 363 and 364 of the Bankruptcy Code. The use of
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future advance or other provisions in loan documents may
provide additional authority and/or protection.

VIIIl. Ending the Receivership:
There is no set procedure, but the Receiver shall not be
dismissed except by order of the court.

IX. Miscellaneous:
A. D.C. Courts may look to surrounding jurisdictions for
authority when none exists in D.C.

B. A Receiver may sue to set aside fraudulent transactions.

Relevant Codes, Statutes or Case Law:

D.C. Code §§ 16-518, 26-103, 28:3-103 through 3-107, 423303, 44-1002.02 through
44-1002.10;

Federal Rule of Civil Procedure 66; Sup. Ct. Civ. R. 66.

Phillips v. Smoot, 12 D.C. 478 (1882); Grant . Phoenix Mut. Life Ins. Co., 121 U.S. 105
(1887); Cake v. Woodbury, 3 App4D.C60 (1894); Wood v. Grayson, 16 App. D.C.
174 (1900); Barley v. Gittings, 15 App. D.C.427 (1899); Camp v. Canelacos, 131 F.2d
236 (D.C. Cir. 1942).
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Foreclosure Summary

Security Instrument Mortgage
Judicial Yes
Non-Judicial No
Initial Public Notice Complaint
Time Frame 180-360

Redemption Period

Yes-brief and subject
to court procedure

Yes — no one action

Deficiency rule
ReceivershipsSummary

Ancillary Remedy Necessary Yes

Ex-Parte Yes

Approximate Time for
Appointment

2 days to 4 weeks

Who or What can act as Receiver

An Individual or non-
corporation business
entity

Specific Receiver Requirements

No restrictions — except
must be neutral,
impartial, and cannot
be a corporation

Is there any approval list for
Receivers

Generally no, but yes
with some particular
judges

Out of State Receivers Allowed

Depends on the Judge
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Foreclosure:
I General Information:

Florida law does not provide for any form of non-judicial
foreclosure procedure. All mortgage foreclosures in Florida
must be filed and prosecuted as civil law suits, usually in
Florida's circuit courts, which are the state trial courts with
general jurisdiction in disputes where the amount in controversy
exceeds $15,000.00. However, if diversity of citizenship is
present and the amount in controversy is .in excess of
$75,000.00, the action can be prosecuted in federal district court.
In general, a mortgage foreclosure suit is treated ‘no_differently
than any other type of civil suit, and is subject to,the same rules
governing discovery, including depositions, motion practice,
affirmative defenses, counterclaimstrial, and'rights of appeal as
any other civil action. A hotly contested mortgage foreclosure in
Florida can conceivably take more than a year to resolve, not
including any subsequent appeal.

1. Judicial(Foreclosure Basics:

All foreclosures in Florida.are judicial” The plaintiff in a Florida
mortgage foreclosure. is either'the holder of the mortgage and the
underlying promissory+note or other debt obligation secured by
the mortgageyor. a nonholder infpossession who has the rights of
a holder, or'someone not.in,possession of the note and mortgage
who is authorized to enforce the note pursuant to Article 3 of the
Uniform €emmercial Code. The defendants to the foreclosure
suit must include the owner(s) of the property, and usually also
include the borrower(s), if different from the owner(s), any
guarantors, all junior lienholders, and those tenants with
leasehold or possessory interests arising after perfection of the
mortgage lien whose interests the plaintiff wishes to eliminate.

The identities of the parties-defendant to the suit are determined
by a title search, typically called a foreclosure title commitment,
obtained from a title insurance agency. The commitment
identifies all of the parties to be named as defendants in the
foreclosure suit. If the identified defendants are named and
served, and the foreclosure is prosecuted to judgment in
accordance with Florida law, the title insurance company
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providing the commitment will then issue a title policy in
accordance with the commitment to the plaintiff, or the plaintiff's
assignee, if the plaintiff is the winning bidder at the foreclosure
sale.

A notice of lis pendens is recorded at the outset of the suit in the
public records of the county or counties in which the real
property is located. Any interest arising after the recording of
the notice of lis pendens, whether an ownership interest, a
possessory interest, or a lien interest, and any unrecorded, non-
possessory interest arising at any timep. is (automatically
foreclosed unless the party asserting the interest affirmatively
intervenes in the pending foreclosure suit within thirty (30) days
of the recording of the notice of lis pendens.

I, Non-Judicial Foreclosure Basics:
Non-Judicial Foreclosures are notiavailable in Florida.

V. Guidelines:for.Power of Sale:
Power of Sale is not availablein Florida.

V. Notice,of Sale and How Notice is Given:

A typical judicial foreclosure ssale “in Florida state court is
governed by Section 45.031, Florida Statutes. Per that statute,
the date;time ‘and place ‘of the foreclosure sale are generally set
inthe’ Final \Judgment of Foreclosure. Thereafter, a Notice of
Sale is published once a week for two consecutive weeks in a
general circulation periodical in the county in which the subject
real property is located. The last publication of the Notice of
Sale must be at least five days before the foreclosure sale. The
foreclosure sales are generally public auctions, usually held at
the county courthouse, and conducted by a Clerk of the Circuit
Court.

Section 45.031 provides that the winning bidder must deposit 5%
of the winning bid immediately upon closing of the bidding.
Most Clerks require by local administrative order that the
remaining 95% of the bid amount be paid in cash or cashier's
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check later that same day, usually at either 2:00 p.m., 4:00 p.m.,
or 5:00 p.m., depending on the county involved.

The foreclosure sale is automatically confirmed, and the
Certificate of Title, the operative deed instrument, is issued by
the Clerk to the winning bidder on the eleventh day after the
foreclosure sale if no objections to the sale have been filed. If
objections are filed within ten (10) days after the foreclosure
sale, the Certificate of Title is not issued until the objections are
considered and overruled by the Court.

If the foreclosure action is prosecuted ©iny federal court,
consultation with a title company is recommended so that the
foreclosure sale procedure is such thatwa title company is willing
to insure title upon conclusion of the process. Foreclosure sales
in federal court in Florida are usuallyconducted by the U.S.
Marshal, or by a special master.or receiver appointed by the
court, and not by the Clerk:of the Court. A, federal foreclosure
judgment in Florida probablysneeds to address in great detail
how and where the sale will be advertised, who will conduct the
foreclosure sale, where and when the sale will be held, what the
bidding and payment procedureswill be;,how objections will be
dealt with, how the title will bestransferred, and how and when
the sale will'be confirmed by the'court.

Insgeneral, .in order to foreclose an interest of a party in the
subject property, the party must be joined as a defendant in the
judicial” foreclosure, and thereby receives notice of every
development in the foreclosure action, including the date, time
and place of the foreclosure sale. The primary exception to this
requirement that a party be joined in order to eliminate their
interest is for parties whose interests are automatically
eliminated by operation of the notice of lis pendens, as discussed
above.

Receivership:

. General Information:
Perhaps the most important thing to understand about Florida
receivership law is that the creditor has NO absolute right to the
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appointment of a receiver, NO right to select the receiver in the
event the court determines that a receiver should be appointed,
and NO right to determine the powers and duties of the receiver
once appointed. The appointment of a receiver, the selection of
the receiver, and the powers and duties of the receiver are all
within the sound discretion of the court. There is no list in
statute or in case law of a Florida receiver's customary powers,
duties and obligations. The receiver's powers, duties and
obligations must be specified in the order appointing the receiver
on a case-by-case basis.

Other than the provisions of Rule 1.620 of the Florida Rules of
Civil Procedure — providing that the (receiver is required to
conduct an initial inventory of thesreceivership property, and
subsequent inventories every 3 months unless the court orders
otherwise, and Section 660.41, Florida’ Statutes, which provides
in part that a corporation cannot,act as a receiver, unless the
corporation isa  banky' or ~ association and  trust
company incorporated undery, the laws< of Florida, the
appointment of receivers.in Florida is a creature.of common law.

1. Appointing the«Receiver:
A. The Basics:
The appointment of a receiver s, typically sought via a motion
for appointment filed with the court and heard by the judge to
whom the_underlying foreclosure or other case is assigned. The
motion ‘spells out the grounds for appointment. The primary
focus.of the court is on whether the appointment of the receiver
will prevent the subject property from being wasted or subjected
to a serious risk of loss. The court has great discretion over
whether to appoint a receiver, but the case law generally holds
that the mortgagee must show that the secured property is being
wasted or subjected to a serious risk of loss, or that rents or
revenues from the property are being diverted and the value of
the property is less than the mortgage debt. Two grounds for
appointment of a receiver often used in other states - (a) the
contract / loan / mortgage contains a clause giving the creditor an
absolute, unfettered right to appointment of a receiver, and (b)
the loan is in default, or matured - carry little with Florida courts.
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Instead, the focus in Florida is on whether the appointment of the
receiver will prevent the subject property from being wasted or
subjected to a serious risk of loss.

If appointed, the receiver's powers and duties, beyond those
specified in Rule 1.620 above, are spelled out in the court's order
of appointment.

Not only does the court have vast discretion over the
appointment of a receiver, but also over the specific.receiver to
be appointed. The court is under no obligation( to 'select the
receiver nominated by the moving plaintiff.

The receiver is required to post a cash, or. surety bond to insure
performance of his / her duties. The amount of the bond is
discretionary with the court. \While not a hard and fast rule,
many courts will tie the amountof.the bond to the monthly gross
cash flow of the propertysin receivership, or some multiple
thereof.

While not common; thewcourt also has discretion to require the
plaintiff seeking the“receiver to post a cash or surety bond
conditioned on. the-payment of damages to the defendant if the
appointment_ of ‘the Jreceiver istultimately determined to have
been improper.=The amount of this bond, when required at all, is
discretionary with the court.

B« Time Frame for Appointment:
In general, the time to obtain the hearing on a motion for
appointment of receiver is dependent on the schedule of the
judge assigned to the underlying foreclosure case. In true
emergencies, an expedited hearing can usually be obtained
within 24 to 48 hours. Absent a true emergency, the time to
obtain a hearing may vary from a few days to a few weeks.

C. Canyougo in Ex Parte?
Yes, ex parte appointment is possible. But most judges refuse ex
parte appointment of a receiver unless a genuine emergency
exists and there is good reason for not providing the other parties
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to the suit with reasonable notice. Ex parte appointments are
subject to swift review and reversal, and may also occasion the
court to order a larger bond than would be required with an
appointment with notice.

1. Loans and Advances:
There are no preset laws or codes so it is important to include
such language in the Order Appointing the Receiver. It is
common for an order appointing a receiver to allow the receiver
to raise money by either issuing receiver (certificates, or
borrowing directly from the plaintiff or others:

V. Sales During the Receivership:

In Florida, sales by receivers in real property foreclosures are not
the norm. However, because of the'degree.of discretion afforded
courts in appointing receivers,.a Florida court can authorize a
receiver to sell property duringsa receivership. There is no
specified statutory or commen law process for sales of property
by receivers. Thus, the process to be followediis determined on
a case-by-case basis and.is typically spelled.out in detail in the
order authorizing the receiver.sale.

In a real estate foreclosure, as agpractical matter, a court is much
more likely<o allow a saledy the,receiver if there are no actively
objecting defendants. Thus,uif the borrower is agreeable to the
process, it is'probably more likely to be permitted by the court.

There<is some case law, but no real statutory authority,
permitting receivers to sell property during the receivership. The
court has virtually unlimited discretion in determining whether,
and how, to permit the receiver to sell the property. In
particular, there is no Florida state law version of a sale free and
clear of liens of the type permitted under Section 363 of the
Bankruptcy Code.

Within the last 5 years, several title insurance companies in
Florida have disseminated bulletins expressing a general
reluctance to insure titles obtained via state court receiver sales
in lieu of more traditional foreclosure sales. However, it is still
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possible in some instances to conduct foreclosure sales via
receiver, particularly if the borrower consents.

V. Liens Against Receivership Property:

Because Florida does not have a state statutory version of
Section 363 of the Bankruptcy Code, an order authorizing a sale
of property, especially real property, by a receiver should
specifically address how the sale will affect liens. It is a good
practice to run a proposed order authorizing a sale of real
property by a receiver past the appropriate( title_ insurance
company to make sure that the contemplatedsale procedure will
pass muster with the title company, i.e., that the resulting sale
will pass clean and insurable title to the/purchaser. Typically, in
considering the insurability of a receiver sale of real property in
lieu of a more traditional foreclosure sale, the title insurance
company will consider, among ether things:

A. Whether and how the sale process provides for notice of
the sale to junior lienholders, borrowers andguarantors;

B. Whether and how the’sale process provides the various
defendants an opportunity to object to the sale;

C. Whether;and how._the sale process provides for the rights
of redemption:of juniorienholders, the owner and the borrower
to'be preserved;

DHow the sale process provides for the passage of title to
the property to be documented and evidenced in the public
records;

E. Whether the order for sale provides for an acceptable
confirmation procedure by which the court will enter a post-sale
order confirming that the sale was valid and passed good title to
the purchaser; and

F. Whether the owner has consented to the sale.
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VI. Owners Associations:
A. General Information about Associations and
Receivership:
There are no particular statutes regarding the interaction of the
receiver with condominium or homeowners' associations.
However, in the sub-section below are described a few statutes
which are implicated when a receiver is appointed in certain
circumstances there enumerated.

B. Dealing with Owners Associations during the
Receivership:

It is dealt with on a case-by-case, property-by-property basis.
The order appointing the receiver should spell out in detail how
the associations are to be dealt with. » If the association is
developer-controlled, the receiver is typically given more power
over the association than if it is controlled by owners of
individual units.

Section 718.127, Floridas, Statutes provides, that upon the
appointment of a receiver by a court for any.reason relating to a
condominium association, the court shall direct the receiver to
provide to all unit“wowners awritten 'notice of his or her
appointment _as ‘receiver. _Suchwnotice shall be mailed or
delivered within' 10 days after the appointment. Notice by mail
to a unit"owner shall be"sent,to the address used by the county
property-appraiser for notice to the unit owner.

Section” 718.301(1), Florida Statutes provides that when unit
owners other than the developer own 15 percent or more of the
units in a condominium that will be operated ultimately by an
association, the unit owners other than the developer shall be
entitled to elect no less than one-third of the members of the
board of administration of the association. Unit owners other
than the developer are entitled to elect not less than a majority of
the members of the board of administration of an association
when a receiver for the developer is appointed by a circuit court
and is not discharged within 30 days after such appointment.
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Section 720.313, Florida Statutes provides that upon the
appointment of a receiver by a court for any reason relating to a
homeowners' association, the court shall direct the receiver to
provide to all members written notice of his or her appointment
as receiver. Such notice shall be mailed or delivered within 10
days after the appointment. Notice by mail to a member shall be
sent to the address used by the county property appraiser for
notice to the owner of the property.

VII.  Construction Related to Receivership
Property:
This is dealt with on a case-by-case, property-by-property basis.
The order appointing the receiver should spell out in detail the
procedure, protocol and logistics forsthe, receiver to complete
construction.

VIII. Ending the Receivership:
It depends on the order ‘appointing Receiver. Typically an
order terminating the Receivership and providing for the
dissolution of the Receiver's bond is entered.

Relevant Codes, Statutesor Case Law:

Rule 1.620, Florida Rules of Civil Procedure; Section 660.41, Florida Statutes

Florida has hundredswef cases governing virtually every facet of receivership law. That is
because the appointment, maintenance and.dissolution of receiverships are largely a
creature of commonslaw. This is‘ne of the reasons that receivers often employ counsel
in Florida.
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Georgia

Foreclosure Summary

Security Instrument Security Deed/ Mortgage
Judicial Yes
Non-Judicial Yes
Initial Public Notice Publication
Time Frame 90 days
Redemption Period No
Deficiency Yes

Receivership Summary

Ancillary Remedy Necessary Yes
Ex-Parte Yes
Approximate Time for

Appointment 10 days

Who or What can'act'as
Receiver

Individual or Entity

Specific Receiver

Requirements None
Is'there any approval list for

Receivers No
Out-of State Receivers

Allowed Yes
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Foreclosure:

I General Information:
The laws of the State of Georgia provide for both judicial
foreclosure and non-judicial foreclosure (by a power of sale).
Non-judicial foreclosures by power of sale are the most common
form of foreclosure in Georgia.

1. Judicial Foreclosure Basics:
The basic forms of judicial foreclosure available in.Georgia are:
A. foreclosure in equity (for mortgages, deeds,to secure
debt or mortgage substitutes deemed to be *equitable
mortgages”),

B. statutory foreclosure of a mortgage,.and

C. foreclosure of a deed torsecure” debt by execution and
levy of a judgment.

Il. Non-Judicial Foreclosure Basics:
Non-judicial foreclosure is available in Georgia, provided that a
power of sale is granted by the debtor:to the creditor in the
subject security_instrument. Judicial cenfirmation of a non-
judicial foreclosure by power of sale is_not required unless the
creditor seeks a deficiencyjudgment against the debtor.

VA Guidelines for Power of Sale:

Subject to any contractual agreements between the creditor and
debtor'to the contrary (except for anything to the contrary with
respect to the requirements for the notice of sale to the debtor,
the advertisement of the sale, the time, place and manner of the
sale and the method of transferring title), creditors must comply
with the rules governing the following subjects in a foreclosure
by power of sale:

A. The timing, form, content and method of delivery of the
notice of the sale to be provided to the debtor,

B. The manner of advertising the sale and the content of

such advertisement,
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C. The date, time and place of the sale,

D. That the sale must be conducted fairly and in good faith,
and

E. The method of transferring title to the property. There is
no post-foreclosure statutory right of redemption provided to the
debtor.

V. Power of Sale Guidelines as Represented in

the Security Instrument:

A power of sale is a power that the creditor has to help it
exercise rights and remedies against the security,for the loan. It
is not security for the loan, though. Foreclosure by power of sale
is conducted largely pursuant to thewterms of the underlying
security instrument and is primarily governed by contract law.
Courts give strong judicial deference to the parties’ intentions so
long as the power is fairly exercised. The parties have great
latitude to structure the foreclesure sale,sbut the sale must
comply with statutory conditions that reguire the sale to be
conducted in the same,time, place, and manner as sherriff’s sales
and that proper notice be.given to the ewner of the property.

VI. Guidelines for #~oreclosure when there is No
Power of Sale:

A creditor may:petition a court in the county in which the debtor
resides for the foreclosure in equity of the property pursuant to
the court’s inherent equitable powers. The holder of any
mortgage may foreclose the mortgage in equity or at law. A
personal judgment may be awarded against the debtor as part of
a foreclosure in equity.

A creditor may file a petition in the superior court of the county
in which the property is located in order to foreclose a mortgage
at law. The court grants a rule nisi requiring that principal,
interest and costs be paid. The rule can either be published twice
a month for two (2) months or be served on the debtor thirty (30)
days or more before the date payment is to be made. The court
may not grant a personal judgment against the debtor unless the
debtor receives personal service. The debtor may respond to the
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rule by raising defenses at law or in equity, after which time a
jury trial will be available. When the court grants a judgment in
favor of the creditor, the creditor will enforce the judgment
through execution and levy.

Judicial foreclosure of a deed to secure debt involves obtaining a
judgment from a court of a suit on the note, followed by sheriff’s
execution and levy of the judgment.

All foreclosure sales conducted by judicially.. appointed
Receivers are subject to confirmation. Theydebtor and junior
lienholders must be made parties to all judicial foreclosure
proceedings.

VII.  Foreclosure when" Instrument Contains No
Power of Sale:
The creditor could pursue a judicial foreclosure.

VIII. Any Additional Satisfaction Permitted Under
Continuing Power of:Sale:

A creditor can pursue a,deficiency judgment against a debtor
after having conducted,a power«of sale foreclosure to obtain the
difference between.the outstanding,indebtedness under the loan
and the amount of thehighest and successful bid at the
foreclosure'sale: This requires filing a confirmation proceeding
following. a. non-judicial foreclosure in which proceeding the
creditor'must establish that the price realized at the foreclosure
salevis-at least equal to the fair market value of the property at the
time of the sale and that the notice, advertisement, and regularity
of the sale satisfy the legal standards.

IX. Sale by Power of Sale when the Instrument is
Silent as to the Place or Terms of Sale:
In any foreclosure by power of sale, the creditor must conduct
the sale fairly and in good faith. This obligation to conduct the
sale fairly is owed to the debtor as well as junior lienholders that
have an interest at stake.
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To satisfy the fairness and good faith requirement, the creditor
must ensure that nothing is done to chill the bidding, which is
ultimately a question of fact for a jury to determine based on
many considerations. Additionally, there is no requirement that
the sale price be at least equal to the fair market value of the
property, unless the creditor pursues a deficiency judgment
against the debtor. Breaching the duty to conduct the sale fairly
and in good faith creates a basis to set aside the foreclosure sale
as well as a cause of action for the debtor for damages.

There is no inherent prohibition preventing. the creditor from
purchasing the property at the foreclosure sale. The creditor may
purchase the property at the foreclosure sale as long as the
security instrument provides such authorization. Permitting the
creditor to purchase the property does not violate the creditor’s
obligation to conduct the sale fairly and.in good faith. Similarly,
nothing prevents the current owner. from purchasing the property
at the foreclosure sale.

The security instrument governs how, the. power of sale
foreclosure proceeds arewdistributed. If the security instrument is
silent as to the application of surplus funds, then equity requires
that such funds bepaid to the debtor.

The place of the sale, whether or not specified in the security
instrument, is required to be the courthouse of the county where
the property is located.

X. Notice of Sale and How Notice is Given:
The advertisement of the sale must state the date, time and place
of the sale, and a full and complete description of the property to
be sold, including a legal description for the real property and a
description of any personal property that is collateral pursuant to
the security instrument. It is advisable to identify the grantor of
the security deed and the current owner of the property. Any
person who may be in possession of the property must be
identified. If the creditor consents to an assumption of the
property, then the new owner must also be identified in the
advertisement. Any liens that will continue to encumber the
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property after the foreclosure sale must also be identified in the
notice of sale.

In addition to any contractual requirements between the creditor
and debtor regarding the notice of sale, in order to foreclose on
either a residential or non-residential loan, the foreclosing
creditor must publish an advertisement in the official publication
of the county where the subject property is located at least once a
week for four (4) consecutive weeks immediately prior to the
sale. The Secretary of State of Georgia maintains a_list of the
official publication for each county in Georgia where the
advertisement must be published.

The foreclosing creditor must also provide written notice of the
foreclosure to the debtor at least thirty (30) days prior to the
foreclosure sale, subject to the, waiver of notice by the debtor,
which waiver cannot be set forth'in the security instrument or be
executed contemporaneously with the security instrument. Such
notice must include the name,saddress and telephone number of
the person or entity, that has the authority to negotiate an
amendment to or modification of the,security instrument, must
contain a copy of the advertisement(of sale, and must be sent by
registered or certified mail or statutory-overnight delivery, return
receipt requested to either the property address or to the
address(es)wdesignated by “the debtor. Actual notice is not
required., For “high-cost” residential loans, a creditor must
provide notice to the debtor of its intent to foreclose at least
fourteen (14) days prior to the publication of the foreclosure
advertisement. Also, for such “high-cost” residential loans, an
additional notice of default with a thirty (30) day right to cure
period is also required to be provided at least thirty (30) days
prior to the date on which the creditor intends to accelerate and
initiate foreclosure proceedings or other actions to seize the
residence.

Notice must also be provided to a guarantor if the creditor seeks
to recover attorney’s fees in either residential or non-residential
circumstances.
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XI. Place and Time for Conducting Foreclosure
by Power of Sale:
A foreclosure by power of sale must occur between 10:00 a.m.
and 4:00 p.m. on the first Tuesday of the month at the county
courthouse in which the property is located.

Relevant Codes, Statutes or Case Law:

0O.C.G.A. § 7-6A-5(11) and (13); O.C.G.A. § 9-13-140; O.C.G.A. § 9-13-142; O.C.G.A. §
23-2-114; O.C.G.A. § 23-4-35; O.C.G.A. § 44-14-49; O.C.G.A. § 44-14-161; O.C.G.A. §
44-14-162; O.C.G.A. § 44-14-162.1; O.C.G.A. § 44-14-162.2; O.C.G.A. § 44-14-162.3;
O.C.G.A. § 44-14-180(1); O.C.G.A. § 44-14-187.

Cadwell v. Swift & Co., 174 Ga. 313, 162 S.E. 814 (Ga. 1932); You v. JP Morgan Chase
Bank, 293 Ga. 67, 743 S.E.2d 428 (Ga. 2013); CML-GA Smyrna, LLC v. Atlanta Real
Estate Investments, LLC, 294 Ga. 787, 756 S.E.2d 504 (Ga. 2014).

Receivership:

l. General Information:
The Official Code of Georgia. Sections 9-8-1 through 9-8-14
provide for the appointment of. a Receiver in a variety of
circumstances, and those ofymost interest to a lender or servicer
can be summarized asfollows:

A. A Receiver.may be appointed tostake possession of and
hold any assetsicharged with,the payment/of debts where there is
manifest danger of loss, destruction, or material injury to those
interested.

B. /A Receiver may be appointed when there is a fund or
property with no effective management.

1. Appointing the Receiver:
A. The Basics:

A verified complaint and motion would be filed after the default
or action requiring the appointment of a Receiver has occurred.
Usually, this process is done with notice to the borrower having
charge of the assets, and the other party is able to respond. All
persons that seek equitable remedies against receivership
property must become parties to the proceedings through
intervention.
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The terms on which a receiver is appointed are in the discretion
of the court, and large discretion is vested in the trial judge in
granting interlocutory injunctions and appointing Receivers to
maintain the status until final hearing. A bond may be required in
the discretion of the court. The appointment of a Receiver will
prevent a creditor from unilaterally exercising its power of sale.

Receivers may be appointed only in clear and urgent cases. For
example, insolvency of the debtor combined with inadequacy of
the security to cover the debt will warrant appointment of a
Receiver.

A Receiver is an officer of the court @andymust discharge his
duties according to the orders and decrees:of the appointing court
at all times.

B. Time Frame for Appointment:
A Receiver’s appointmentiis subject to the court’s schedule.
Generally, a Receiver is appointed within 10 days of the hearing
on the motion to appoint.

C. Canyou go inEx Parte?
Yes. Under extraordinary circumstances, the court may appoint
a Receiver hefore and without notice to the borrower if there is a
showing that the collateral is'in jeopardy.

1. Loans and Advances:
There.are no pre-set laws, codes or case law on such matters.

v. Sales During the Receivership:
The Receiver can sell property if authorized by a court order. A
sale during a receivership must be confirmed by the trial court.
Unless otherwise provided in the sale order, liens held by parties
to the proceeding will be eliminated by a Receiver’s sale and
transferred to the funds received by the sale.

V. Liens Against Receivership Property:
There are no specific statutes that deal with liens during the
receivership and liens are dealt with on a case by case basis.
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VI. Owners Associations:
There are no specific statutes that deal with Owners Associations
during the receivership and issues involving Owners
Associations are dealt with on a case by case basis.

VII.  Construction Related to Receivership
Property:
The Receiver would need a court order to permit construction
and financing of construction.

VIIIl. Ending the Receivership:
The order of the court will determine the process to close the
receivership. The Receiver is at all.times, subject to the court’s
orders and may be brought to account and removed at its
pleasure. The Receiver needs to presentsa final report and there
must be an order discharging the Receiver from his duties, unless
the court’s order allows otherwise,

Relevant Codes, Statutes or Case Law:

Adams v. Blalock, 136 S.E: 146 (Ga. 1926) (affirming appointment of Receiver to
manage real estate and collect rents,where maker of note'was in default of obligations to
make payments and was insolvent.) See also Ramey v. . McCoy, 189 S.E. 44 (Ga. 1936)
(“it is proper to appoint:a. Receiver to protect property-sold on installment payments, the
installments not paid, the interest and taxesaccumulating:”).

Sheffield v. Sheffield, 170 S¢E. 83, 84 (Ga. 1933).

Blumenfeldw. Citizens' Bank & Trust Co., 168 Ga. 327, 147 S.E. 581 (Ga. 1929).
Wicksv. Cmty. Loan & Inv. Corp., 189 Gay620, 7 S.E.2d 385 (Ga. 1940).

Richardson v.:Roland, 267 Ga. 34, 472 S.E.2d 301 (Ga. 1996).

O.C.G.A. §9-8-6 and § 23-4-25.
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Hawali’i

Foreclosure Summary

Security Instrument Mortgage
Judicial Yes
Non-Judicial Yes
Initial Public Notice Judicial Compl
Initial Public Notice Non-Judicial Recorded notice of
Time Frame Judicial 1 - 3 years

Time Frame Non-Judicial

6 months - 2 years

Redemption Period Judicial

Prior to.foreclosure decree

Redemption Period Non-Judicial

3 business days before

Deficiency Judgment Judicial Yes

Deficiency Judgment Non-Judicial No
Receivership Summary

Ancillary Remedy Necessary Yes

Ex-Parte Allowed Yes

Approximate Time for
Appointment

7-35 days, depending on
whether court shortens time
for hearing

Who or What can act as Receiver

Individual or Company

Specific Receiver Requirements

No required credentials or
bond payment necessary

Approval List for Receivers

No

Out of State Receivers Allowed

Yes; but out of state entities
should register to transact
business in Hawai'i

Absolute Immunity for Receivers

Yes
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Foreclosure:

l. General Information:

Hawai'i is a lien theory mortgage state. While both judicial and
non-judicial foreclosure remedies are available, lenders have
relied solely on the judicial process since 2012. This shift is due
to 2012 amendments to the non-judicial foreclosure statute and
more recently, to a string of negative decisions by the Hawai'i
Supreme Court arising from past non-judicial foreclosure
practices.

Until recently, Hawai'i Homeowners Associations ("HOA's") and
Associations of Apartment Owners ("AOAQ's") had been
primarily utilizing the non-judicial foreclosure statute. They,
however, have also recently changed course due largely to recent
class action suits challenging HOA or. AOAO non-judicial
foreclosure practices.

Hawai’i is unique in that it.employs the Torrens system of land
titles (Land Court) in addition to the modern abstract system
(Bureau of Conveyances) s for recording / of conveyance
documents.

1. Judicial Foreclosure:Basics:

After default of mare than 120, days, the of-record mortgagee
must notify,the“mortgagor(s), of the default in writing, typically
by.certified mail. 12 CFR Part 1024.41(f)(1). The notice must
disclose the amount necessary to cure the default and explain
theuright of the defaulting borrower(s) to cure. Hawai'i follows
the lien theory of mortgages (HRS 8§ 506-1) and, as such, the
equitable right of redemption is terminated upon the entry of the
decree of foreclosure.

To initiate the foreclosure action, the mortgagee files a complaint
seeking foreclosure of the lien and appointment of a
commissioner to market and sell the property. The mortgagee
may consider bringing other derivative claims including, but not
limited to, enforcement of guaranties, assignment of rents, and
appointment of a receiver. The complaint is typically filed in the
same judicial circuit in which the property is located.
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While Hawai'i is a notice pleading state (HRCP 8(a); In re
Genesys Data Techs., Inc., 95 Hawai'i 33, 41, 18 P.3d 895, 903-
04 (2001)), a foreclosing mortgagee seeking a decree of
foreclosure is now required to establish that it was entitled to
enforce the promissory note at the time the complaint was filed.
Bank of Am., N.A. v. Reyes-Toledo, 139 Hawai'i 361, 390 P.3d
1248 (2017).

The complaint must name the borrower(s) and all parties with any
interest in the property, such as second mortgages and other
junior lienholders. A title search should be completed prior to
filing the complaint in order to properly name“all interested
parties. Where appropriate, the complaint should assert that
the mortgage to be foreclosed is superiar to the rights of all such
junior lienholders. The complaint will- typically seek not
only an in rem judgment against the property in the foreclosure
action, but also a personal judgment ‘against the mortgagor(s)
and/or guarantor(s) for any.deficiency.

Pursuant to HRS § 667<5.5, the complaint must be served on
the mortgagor(s) and. any. prior or junior-Creditors with a
recorded lien. There are<additional, netice requirements for
properties within ‘planned communities, condominiums, and
cooperative .housing projects,evenif,a lien has not been
recorded against the property.». The foreclosing party must
serve the complaint by personal service on the board of
directors.of the relevant association at the time proceedings are
initiated. HRS § 634-21.5

Hawai'i also requires the attorney initiating the foreclosure to
affirm, to the best of his or her knowledge and information, that
the allegations in the complaint are supported by evidence and
warranted by existing law. HRS § 667-18.

Most residential mortgage foreclosures are disposed of by
summary judgment motion, resulting in the entry of findings of
fact, conclusions of law, an order granting the motion, and a
decree of foreclosure. The order will also identify the court-
appointed commissioner tasked with inspection of the property,
holding open houses, and noticing and conducting the
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foreclosure auction. A decree of foreclosure is an appealable
order. HRS 8 667-51. A notice of appeal does not stay a
foreclosure action, however, unless a bond, the amount of which
is determined by the court, is posted. HRCP 62(d).

Recently, in U.S. Bank N.A. v. Mattos, No. SCWC-14-0001134,
2017 WL 2439437 (Haw. June 6, 2017), the Hawai'i Supreme
Court raised the bar for declarations authenticating records of
another entity (e.g., a loan servicer authenticating records of a
bank/trustee). To establish a declarant as a "qualified witness"
under the hearsay exception, the declarant/“must now:
(1) indicate that the other entity's business ‘records were
received and incorporated into the deelarant's records, and
(2) establish the declarant is familiar ‘with the other business'
record-keeping system.

Upon completion of the foreclesure auction, the commissioner
files his/her report with the court.« The attorney representing the
mortgagee then moves for confirmation of the foreclosure sale.
Following entry of the order confirming the sale of the property
to the winning bidder;, ascommissioner'sideed transferring title
of the property to the party eonfirmed:by'the court is drafted and
recorded. The order confirming sale is also a separately
appealable order.“Again, however, a notice of appeal of the
Order does“not stay the foreclosure action absent posting of a
bond.

Ii. Non-Judicial Foreclosure Basics:
Thewpower of sale foreclosure process is available as an
alternative to foreclosure by action only when a mortgage
contract includes a power of sale clause.  Non-judicial
foreclosures are governed by HRS §8 667-21 through 41.

In a non-judicial proceeding, a notice of default and the
intention to foreclose must be served on the borrower(s) and
mortgagor(s), any prior or junior creditors with a recorded lien,
and all other entities as required by HRS 8§ 667-22. The
mortgagor may also elect to convert the foreclosure to judicial
action.
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The default notice must state: the requirements to cure the
default, the date by which the default must be cured (which
must be at least 60 days after the date of the notice of default),
that the mortgagee may publish public notice of the public sale
if default is not cured, and contact information for a Hawai’i
licensed attorney representing the mortgagee, a copy of the
recorded mortgage, any subsequent mortgage agreements or
assignments, a copy of the promissory note signed by the
borrower, any endorsements and/or allonges on the note, and
any documents that change the terms of the original mortgage
agreement that were signed by the original parties/orisuccessors
in interest.

The power of sale clause in a mortgage ‘allows the foreclosure to
be completed through public sale,/however there remain strict
requirements on the date and place of the sale, the publication of
notice, and in a manner which isfair, reasonably diligent, and in
good faith to obtain an adequate price. Before the deadline set
in the notice, it must be recorded (in asmanner similar to
recording notices of pendency of action under HRS 8§ 501-151
or 634-51). After «recordation, anyw, later purchaser or
encumbrance of the property is deemed to have constructive
notice of the foreclosure and is bound bysits effects.

Publication“must be<made‘once each week for three consecutive
weeks in the classified seetion of a newspaper of general
circulation_in the county in which the property is located. The
sale can then take place no sooner than fourteen days after the
datewwof the third publication of the Notice of Intent.
Alternatively, publication can be made on a state website no less
than twenty-nine days before the date of the public sale.

The borrower may cure the default no later than three business
days before the published date of the public sale by paying the
entire amount which would be owed to the foreclosing
mortgagee if the payments under the mortgage agreement had
not been accelerated. In addition, the borrower must pay the
foreclosing mortgagee's attorney's fees and costs and all other
fees and costs incurred by the foreclosing mortgagee related to
the default, unless otherwise agreed to between the foreclosing
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mortgagee and the borrower(s). There is no right to cure the
default or any right of redemption after that time. If the default
is timely cured, the public sale must be canceled.

V. Power of Sale Foreclosure Guidelines:
See non-judicial foreclosure basics above. Non-judicial
foreclosures are no longer being utilized by any party seeking to
foreclose in Hawai'i.

V. Power of Sale Constitutes Part of Security:
Same as § IV above.

VI. No Power Foreclosure Guidelines:
Same as 88 IV and V above.

VII. Foreclosure when Instrument Contains No
Power of Sale:
See § I, Judicial Foreclosure above.

VIII. Additional-Satisfaction,Permitted Under
Continuing Power of Sale:
Same as 88 IV =VVIabove.

X Sale Under\Power where Instrument Silent
as to Place orTerms of Sale:

HRS § 667-25 regulates the time and place of the public sale of
property. The sale must take place at the later of (1) at least
sixty days after the public notice of the public sale is distributed
under HRS 8 667-27; or (2) at least fourteen days after the date
of the publication of the third public notice advertisement under
HRS § 667-27. The time periods are calculated by excluding the
first date and including the last.

The sale must be held in the county where the property is
located, on grounds or at facilities under the administration of
the State. HRS § 667-25 lists the specific locations which are
acceptable in each county. The sale must take place during
business hours and on a business day at the time and place
described in the public notice.
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X. Notice of Sale and How Notice is Given:
See also § IX above as to timing and methods of publication. At
least fourteen days before the date of public sale, a copy of the
public notice must be posted on the property or on other real
property which the mortgaged property is a part, and it must be
mailed or delivered to the mortgagor, or any other person entitled
to receive notice.

If the date of sale is postponed, the mortgagee is required to
publish a notice of sale for each postponed dates«This requires
announcing the new date, time, and place at the 'scheduled public
sale, providing notice to any person who is entitled:to/receive the
notice of default under section 667-22,~posting, notice on the
property, and republishing the new public sale information. The
new published notice must be made ‘once.in the same format
(HRS 8 667-27), and state that it is notice of a postponed sale.
The new public sale date mustibe no sooner than fourteen days
after the date of the publication. lf the sale is postponed four
times, and every fourth time,. thexfull publicinotices requirement
of HRS § 667-27 must be“followed.

XI. Place and Time for-Conducting Foreclosure
by Power of Sale:
See § IX above:

XII, “Foreclosure and Owners’ Associations:
A‘condominium association’s lien for a unit owner’s unpaid share
of.common assessments has priority over other liens, except for
real property tax liens and sums due under a mortgage recorded
before the recordation of the association’s lien. Haw.Rev. Stat.
§ 514B-146(a). An association foreclosing on a lien for unpaid
common expenses is entitled to obtain a reasonable rental
payment for the unit from the unit owner.

In the mortgage foreclosure context, whether judicial or
nonjudicial, the association board may specially assess up to six
months of unpaid monthly common assessments against a
mortgagee or other purchaser of a delinquent unit. The
mortgagee or other purchaser has the right to require the
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association to provide a notice of the association’s intent to claim
a lien against the delinquent unit for the amount of the special
assessment before acquisition of title to the delinquent unit. The
notice must state the amount of the special assessment, how it
was calculated and a legal description of the unit. 1d., § 514B-

146(g), (h).

Relevant Codes, Statutes or Case Law:

HRS 8§ 501-151; 506-1; 514B-146, 634-51; 667-1.5- 667-41; U.S. Bank N.A. v. Mattos,
No. SCWC-14-0001134, 2017 WL 2439437 (Haw. June 6, 2017); Bank of Am., N.A. v.
Reyes-Toledo, 139 Haw. 361, 390 P.3d 1248 (2017); Hungate v. Law;Office of David B.
Rosen, 139 Haw. 394, 391 P.3d 1 (2017); Kondaur Capital Corp. v.-Matsuyoshi, 136
Haw. 227, 361 P.3d 454 (2015); Bank of New York Mellon vi Lemay, 137 Haw. 30, 31,
364 P.3d 928, 929 (Ct. App. 2015); Bank of Honolulu N.A. v. Anderson;3"Haw. App. 545,
551, 654 P.2d 1370, 1375 (1982).

Receivership:

I General Information:

A receiver may be appointed to preventinjury and to preserve the
property, income or business nterests in controversy where such
appointment would serve a useful purpose during the course of
litigation. The receiver represents the interests of all parties, not
merely the party seeking..appointment of a-receiver, and the
receiver’s powers are granted by order of the court, which has
broad discretion under principles of equity.

1. Appointing'the Receiver:
A« The Basics:

The power of the court to appoint a receiver is not dependent
upen any statute, but is instead a branch of a court’s equity
jurisdiction. Hawai'i Ventures, LLC v. Otaka, Inc., 114 Hawai’i
438, 456, 164 P.3d 696, 714 (2007). "A receivership is equitable
in nature and the court's extraordinary broad remedial powers and
wide discretion to appoint receivers derive from its inherent
powers of equity to fashion relief." 1d. The authority of a
receiver is entirely derivative from the court, and orders can be
molded based on the circumstances of the case “to conserve the
equities of the parties”, id., but are generally broad in nature.

Appointment of a receiver is appropriate in circumstances in
which there is a pending court action involving business or
property, income being generated from such assets and danger
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that the assets will be insufficient security for the debt, or the
assets are depreciating in value, or waste is occurring. 1d., 114
Hawai'i, at 458. The appointment of a receiver pending a
foreclosure action is a well-recognized and well established
remedy in Hawai'i. A party seeking to appoint a receiver must
file a motion, which should detail (a) the estimated value of the
property or business, or the amount at risk with respect to
income-generating properties, and (b) evidence that the business
or property is at risk of neglect, waste or mismanagement. While
ex parte motions may be filed in an emergency situation, Hawai'i
courts normally hold a hearing to consider appointment of a
receiver. While not mandatory, courts may also,require a bond to
be posted in an amount determined by the court.

The costs and expenses of a. receivership incurred in
preserving receivership assets. are treated as administrative
expenses, chargeable to the“assets of the receivership.
Miller v. Leadership Housing\Systems, ‘Inc., 57 Haw. 321,
555 P.2d 864 (1976).

B. Time Frame for Appointment:

There is no statute in Hawai'i" governing the time period for
appointing asreceiver. While.a court.may decide to appoint a
receiver on an ex parte motion (see 8 I1(C) below), generally a
party is given-a reasonable ‘time to oppose a motion for the
appointment of a receiver based on usual court practices. In state
court, where most foreclosure suits are filed, a hearing must be
set at"least 18 days after a motion is filed but the court will
entertain an ex parte motion to shorten time. Cir. CtR. 7.1, Rules
of the Circuit Courts of the State of Hawai'i. In federal court for
the District of Hawai’i, a hearing must be set at least 35 days after
a motion is filed and served, but the court will entertain an
ex parte motion to shorten time. LR 7.2, Rules of the United
States District Court for the District of Hawai'i.

C. Canyou go in Ex Parte?
A party may file an ex parte motion for the appointment of a
receiver, and under appropriate circumstances, a court may grant
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such a motion. The court will take into consideration whether the
other party has previously consented to the appointment of a
receiver as well as other factors such as the immediacy of the
harm and whether the movant has attempted to notify other
parties to the proceeding.

1. Loans and Advances:

Receivership orders are drafted broadly, and allow for a receiver
to do what is necessary in the interest of preservation, including
making loans if necessary, to be paid back fram the available
assets. A typical receivership order expressly allows for a
receiver to manage contractual obligations, including terminating
existing contracts or entering into new ones; and to obtain loans
with the consent of the lender.

V. Sales During the Receivership:

A typical receivership order will‘grant the receiver the power to
liquidate the assets being managed, or selloff the property in
receivership, although withulimitation. A receiver will normally
seek court authority 4omarket and “sell, specific assets under
receivership. ~ Under "HRS" 8 414D-254(1)(A), a receiver
appointed to dissolve aicorporation, for example, may “dispose of
all or any part-of the assets of the corporation . . . if authorized by
the court.” “Courts in Hawai i have also used their equity powers
to appoint aispecial master for.various purposes in a receivership,
such as reviewing the final report of a Receiver where it has been
challenged or conducting specific projects, such as performing an
accounting.

V. Receiver's Immunity:

A receiver is an officer of the court, and in most receivership
orders, language is included which protects the Receiver from
liability. The Hawai'i Supreme Court has held that a receiver
cannot be personally liable for a negligent violation of
receivership duties imposed by court order. Hawaii Ventures,
LLC v. Otaka, Inc., 114 Hawai'i at 485, 164 P.3d 696. Like
court-appointed psychiatrists, receivers are entitled to absolute
judicial immunity based on their status as an officer of the court.
Id., at 486.
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A receiver may expose himself or herself to personal liability,
however, where he or she steps outside the scope of the court-
ordered responsibilities of the receivership and engages, for
instance, in bad faith or fraud. Even under such circumstances,
receivers are granted a broad scope of discretionary powers, and
acts of the receiver that may fall under the general nature of
conduct authorized by the court will be protected by judicial
immunity.

VI. Liens Against Receivership Property:
The receivership order in a mortgage foreclosure case should
provide that the receiver is not required to paysany liens which
are junior or subordinate to the senior martgage.

VILI. Owners Associations:
A condominium owners’ association fareclosing on a lien for a
unit owner’s unpaid share ofwcommon expenses is entitled to
appointment of a receiver to collect rents from the unit owner or
his/her tenant. If the association is thesplaintiff.in a foreclosure
suit, it may request«appointment of_its ‘managing agent as
receiver. Haw.Rev.‘Stat.'§ 514B-146(a).

Typically, a receiver will pay the association dues on a going-
forward basis after the receiver isiappointed.

VIII. Construction Related to Receivership Property:
Receivership orders may contain a provision granting authority to
the receiver to incur construction and other improvement-related
expenses, so long as the work is necessary to preserve
receivership assets. It is within the court’s discretion to authorize
the receiver to complete construction projects that were initiated
before the receivership. Miller v. Leadership Housing Systems,
Inc., 57 Haw. 321, 555 P.2d 864 (1976). The cost of such
improvements would ordinarily be treated as administrative
expenses of the receivership, chargeable against all the assets of
the receivership. Id. However, if the improvements benefit only
a particular piece of property, the court has discretion to charge
the expenses against only that particular property. Id.
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IX. Ending the Receivership:
HRCP Rule 66 provides that a receiver “shall not be dismissed
except by order of the court.” The termination process is initiated
by a motion seeking termination of the receivership and dismissal
of the receiver. The receiver usually files a final report in support
of the termination request.

Relevant Codes, Statutes or Case Law:

H.R.S. §§ 414D-254; 514B-146; 651-14; Haw. R. Civ. P. Rule 66; Cir. Ct. R. 7.2; LR 7.2;
Hawaii Ventures, LLC v. Otaka, Inc., 114 Hawai'i 438, 164 P.3d-696 (2007); Miller v.
Leadership Housing Systems, Inc., 57 Haw. 321, 555 P.2d 864 (1976).

Hawaii 138 Contributed By: Louise K.Y.Ing, Blaine Rogers & Kristin Holland
©2018 Trigild of Alston Hunt Floyd & Ing, in affiliation with Dentons US LLP



www. Trigild.com

Idaho

Foreclosure Summary

Security Instrument Trust Deed
Judicial Yes
Non-Judicial Yes
Initial Public Notice Notice of Default
Time Frame Typically,120=180 days

If 20vacres.or less, six
months. If.more than 20
Redemption Period acres, one year

Yes, but limited to
difference between
mortgaged debt and
reasonable value of
Deficiency property
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Receivership Summary

Ancillary Remedy Necessary Yes
Yes, but required to post
bond in an amount
determined by the court
to cover all damages
defendant may suffer

Ex-Parte (Idahe*Code 8-603)
Approximate Time for
Appointment 14-45days

No_party, attorney or
person interested in an
action, except with
written consent of the

parties (Idaho Code 8-
Who or What can act as Receiver 603)
Specific Receiver Requirements No
Is there any approval list for
receivers No
Depends on the type of
Out of State Reeceivers Allowed property
Idaho 140
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Foreclosure:
I General Information:

Under Idaho law, both judicial and non-judicial foreclosures are
available. ldaho Code § 6-101 et seq. is generally applicable to
the judicial foreclosure process and Idaho § 45-1502 et seq. is
generally applicable to the non-judicial foreclosure of trust
deeds. Under Idaho law, a mortgage may only be foreclosed
judicially. A land sale contract may be foreclosed judicially or
enforced as a contract.

1. Judicial Foreclosure Basics:

The judicial foreclosure process under ldaho law is relatively
quick and streamlined in comparison to'many. states. All parties
with an interest in the property and all issues involved therein
may be dealt with in one action. This may include appointing a
receiver, resolving boundarys.disputes, conflicting priority
claims, deficiencies and other.factual or legal matters that make
non-judicial foreclosure inadvisable. Although Idaho’s state
court system is friendly 10 the process of judicial foreclosure, it
is certainly more expensive and time_consuming than a non-
judicial approach_ if that is“available. % As a result, judicial
foreclosure is _still typically ‘only utilized when no other
alternative exists orwhere there@reiegal or factual disputes such
as priority issues. Another‘reason,that non-judicial foreclosure is
preferred is that the right of redemption exists after the sale of
the property/in a judicial foreclosure

Idaho="Code governs jurisdiction in state court and governs
venue. Venue is proper in any county in which a portion of the
at-issue property is located. In the instance in which the property
spans multiple counties or the property is cross-collateralized
and part of the same loan package, the foreclosing party may
choose the preferred county for venue.

Idaho law adheres to the common one action rule. (Idaho Code
6-101.) As such, all parties with an interest in the property must
be joined as parties to the foreclosure action. Senior lien
holders, including governmental entities with liens for taxes and
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assessments are not necessary parties, however, we recommend
joining senior lien holders.

Idaho adheres to notice pleadings, however, with regard to
foreclosure complaints, the courts do, as a matter of application,
require a certain level of formality, including the assertion of a
note and mortgage, property description, the alleged default, the
total amounts due, and that no other suit is pending for collection
of the debt. If there is a prepayment premium at issue, this
element should be pleaded separately and citation to_the specific
agreement clause is advisable. The complaint should always
request attorney fees and costs, including thecost of the title
report.

Deficiency judgments are available‘under Idaho law following a
judicial foreclosure. (ldaho Code 6-108.) State statute limits
this remedy to “the difference between the mortgage
indebtedness, as determined by the deeree, plus costs of
foreclosure and sale, and.the reasonable value of the mortgaged
property, to be determined by. the courtiin the /decree upon the
taking of evidence( ofy such” value.” ., (ldaho Code 6-108.)
Following the sale.if'the amount of thejindebtedness plus costs
exceeds the greater. of (1) the fairemarket value or (2) the
proceeds of the)sale, at_.that time“the lender should seek a
deficiengy by motion to the court.

Following a judicial foreclosure, the redemption period for
property of more than twenty acres is one year. For smaller
tracts, the applicable period is six months. (Idaho Code 11-402.)

1. Non-Judicial Foreclosure Basics:
A deed of trust may be foreclosed non-judicially by
advertisement and sale following compliance with certain
requirements contained with the Idaho statutes. Generally, this
is a cost effective and timely approach if it is available. In Idaho
we can typically complete the non-judicial sale within 150 days.
However, reinstatement may be accomplished if the borrower
cures an unaccelerated default within 115 days. (Idaho Code 45-
1506(2).) Delay is significantly limited in this process since no
right of redemption exists following a nonjudicial foreclosure.
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(Idaho Code 45-1508.) Further, legal defenses to this process are
presented via an injunction which is rarely instituted and even
more rarely granted. However, if multiple lien holders are
involved, the non-judicial process becomes cumbersome and
subject to delay.

It is our practice to utilize the judicial process if priority issues
are uncovered via the title report. Some of the common mistakes
in the process include failure to assure that the deed of trust is
properly recorded, failure to have a default that properly
correlates to a power of sale provision, non-compliant notice of
default and violations of the one action rule (i.exan action on the
debt is pending).

V. Foreclosure When Instrument Contains No
Power of Sale:
Idaho law will require use of the judicial process when no power
of sale is available.

V. Notice of Sale and How'Notice is Given:
A notice of sale must include.the namesiofithe grantor, name of
the beneficiary, name of the, trustee; property description,
citation to the mertgage records\for.the county recorder (i.e
book, pageinstrument number), the'default, the amounts owed,
and the date, time, and place of sale. (Idaho Code 45-1506(4).)

The sale must comply with the information on the notice and
must_occur between 9:00 a.m. and 4:00 p.m. (ldaho Code 45-
1506(4)(f).) The sale must be conducted at a designated place in
the county in which the property is located (ldaho Code 45-
1506(4)(f), and is almost always conducted at the county
courthouse or at a title company office.

Notice of the sale must be given 120 days prior to the sale at the
last known address of the grantor, any person that formally
requested notice, the grantor’s successor in interest and any
lienholder. (ldaho Code 45-1506(2).) State law allows service
of the notice on any adult occupant at the property. Three
attempts must be made of service on the occupant and a copy of
the notice must be posted each time. The attempted service must
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also take place at least thirty days prior to the sale date. (Idaho
Code 45-1506(5).)

Relevant Codes, Statutes or Case Law:

I.C. 11-410 et seq; Idaho Code § 1-705; Idaho Code § 5-401; Idaho Code § 5-505 is
applicable to lis pendens; Idaho Code § 6-108; Idaho Code § 11-401 et seq; Idaho Code §
45-1506

Receivership:
I General Information:

In practice, ldaho courts do not favor the appointment of a
receiver. It is viewed as a remedy similar to @ preliminary
injunction and requires the presentation of significant evidence
justifying the need. The Idaho benchgenerally sees the
receivership process as being invasive,of,private property rights
that should not be allowed until the‘proper conditions or proof is
met to allow foreclosure.

A receiver may be appointedby:the“court in,which an action for
foreclosure is pending ‘“where it appearsthat the mortgaged
property is in danger‘of beingilost, removed or materially injured
....” (Idaho Code 8-601),.and may be appointed pending a
nonjudicial foreclosure (Idaho code 8-601A).

1. Appointing the Receiver:
A. The Basics:

The=appointment of a receiver varies from court to court.
Typically with the filing of a motion for the appointment of a
receiver we recommend a particular person that has the
appropriate qualifications for the particular case at issue. We
typically file an affidavit of the proposed receiver with a CV or
resume and discuss why the individual is appropriate for the
matter. The selection of receiver, once one is determined to be
needed, is very much discretionary with the court and often
comes via agreement of the parties.

B. Time Frame for Appointment:
Under normal circumstances and depending on the court’s
calendar, a motion can be filed and heard within fourteen days.
However, the judges tend to take receiver motions under
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advisement. If that occurs, it could be 30 to 45 days between
filing the motion and obtaining an order.

C. Canyougoin Ex Parte?
It is possible to seek appointment of a receiver on an expedited
basis. However, this process will have an even higher burden in
practice. The waste or injury must be very significant and there
must be moving evidence along the same lines. We do not
suggest this approach except in the most compelling
circumstances.

1. Loans and Advances:
No statutes or rules govern loans or advances, and the Order of
Appointment will govern the receiver's,authority to obtain loans
or to issue advances. (Cf. Idaho Code 8-605.)

V. Sales During the'Receivership:

The court may grant a receiver, authoritysto sell receivership
property. (ldaho Code 8<601,:8-601A, and8-605.) See Cox V.
Snow, 47 Idaho 229,273 P 933 (1929)....See also, In re
Receivership of Great Western Beet Sugar:Co., 22 Idaho 328,
125 P. 799 (1912);. Wright v. Spencer, 38 Idaho 447, 221 P 846
(1923); and Idaho-Trust Bank v: Christian, 154 Idaho 657, 301
P3d 1275 (2013).

\'A Liens Against Receivership Property:

The court has authority to decree that the costs of the
receivership are secured by a lien against the property of the
receivership. Hewitt v. Great Western Beet Sugar Co., 1911, 20
Idaho 235, 118 P. 296.

VI. Owners Associations:
No information provided.

VIIl.  Construction Related to Receivership
Property:
A receiver may be appointed to take over and complete an
unfinished construction project. In re San Vicente Medical
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Partners LTD v. American Principals Holding, Inc., 962 F2d
1402 (9th Cir 2016);

VIIIl. Ending the Receivership:
A simple motion and order from the court is the appropriate
mechanism. It is usually a stipulated motion and no hearing is
needed.

IX. Miscellaneous:
Receivership orders in Idaho are somewhat rare and tend to be
specifically tailored to the case at issue. It issrecommended that
the order specifically discuss the fees and“wmechanism for
payment for the receiver.

Relevant Codes, Statutes or Case Law:
Idaho Code § 8-601 et seq. There is very limited and.rather unhelpful case law on
receivership under Idaho law.

Kelly v. Steele, 9 Idaho 141, 72 P. 887, 888:(1903)s See also Idaho Code 8§ 8-601 and 8-
601A (appointment of receiver is appropriate:where mortgaged property is in danger of
injury; or where corporation is insolvent or is in danger of insolvency; or where income
from property is in danger ofibeing lost)

Jones v. Quayle, 3 Idaho 640, 32, P. 4134, 1134 (1893). (Where a party has under his
control property in which another party has_an interest,.and he allows it to depreciate in
value, or wrongfully disposes of the same, it isqproper for the court to appoint a receiver).
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llinois

Foreclosure Summary

Security Instrument Mortgage
Judicial Yes
Non-Judicial No
Initial Public Notice Complaint
Time Frame 210 days
Redemption Period Yes, limited
Deficiency Varies

Receivership'Summary

Ancillary Remedy Necessary Yes
Ex-Parte Rare
Approximate Time for

Appointment 1 day — few weeks
Who or What canmact as Receiver Individual
Specific Receiver-Requirements Bond
Is there any approval list for

Receivers No
Outof State Receivers Allowed Generally Yes
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Foreclosure:

I General Information:
The remedy of foreclosure is available in Illinois to enforce the
obligations secured by a mortgage upon maturity or default. All
foreclosure in lllinois is judicial.

1. Judicial Foreclosure Basics:

A. General:
The interest in the mortgaged real estate of all persons made a
party in such foreclosure and all non-record claimants given
proper notice is terminated by the judicial sale.of the property.

B. Reinstatement:

In any foreclosure of a mortgage executed,after July 21, 1959, a
mortgagor may reinstate the mortgage within 90 days of service
of the foreclosure action by icuring fall defaults, other than
payment of the principal amount which was accelerated,
including costs and expenses. Upon “reinstatement, the
foreclosure action shall*“bey, dismissed fand. the mortgage
documents shall remain.in full effect as,if.no acceleration or
default had occurred. ™, Hthe courty expressly finds that
reinstatement has' occurred, the (mortgagor cannot attempt
another reinstatement for fiver years” after dismissal of the
foreclosure*The court may enteria judgment of foreclosure prior
to the expiration of this period, subject to the right of the
mortgagor to reinstate the mortgage.

C. Redemption:
Only an owner of redemption may redeem from the foreclosure
and only during the redemption period and only if the right of
redemption has not been validly waived. In that regard, an owner
of non-residential real property can validly waive its right to
redeem expressly in the mortgage or by other written, recorded
agreement.

The redemption period for residential real property, ends on the
later of 7 months after the mortgagor has been served with the
summons or otherwise submitted to jurisdiction of the court and
3 months after the judgment of foreclosure is entered. For all
other foreclosures, the redemption period ends on the later of 6
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months after the mortgagor has been served with the summons or
otherwise submitted to jurisdiction of the court and 3 months
after the judgment of foreclosure is entered.

The amount required to redeem is the amount specified in the
judgment of foreclosure and the amount of other expenses
authorized by the court which the mortgagee reasonably incurs
between the date of judgment and the date of redemption.

Notice of a party's intent to redeem must be given at least 15
days before the redemption period ends and by written notice to
the mortgagee's attorney of record. Proof of such netice must be
filed with the court.

1. Judicial Foreclosure Guidelines:

A Notice of Foreclosure:
At least 30 days prior to the entry of a‘judgment of foreclosure,
any person identified in the complaint as a defendant must be
given notice of the foreclosure.

A notice of foreclosure,issconstructive notice of the pendency of
the foreclosure to“every person claiming an interest in the
property if it is _recorded in the .county where the property is
located and it‘includes:

the names ofall plaintiffs and the case number
the court in which the action was brought

the names of title holders of record

a legal description of the real estate

a common address or description of the location
of real estate, and

identification of the mortgage sought to be
foreclosed

o1~ w R

©

B. Pleadings and Service:
A foreclosure complaint must contain the statements and
allegations called for by the form set forth in Illinois code.

C. Real Estate Subject to Senior Liens:
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During a foreclosure, and any time prior to sale, a mortgagee or
any other lienor may pay obligations on any senior mortgage
when due, including real estate taxes. With court approval, a
mortgagee or any other lienor may pay any other amounts in
connection with other liens, encumbers or interests reasonably
necessary to preserve the status of title and may add such
amounts to the debt secured by the mortgage.

D. Judgment:
Upon the entry of a judgment of foreclosure, all rights of a party
in the foreclosure against the mortgagor are secured by a lien on
the property, which has the same priority as/the claim to which
the judgment relates. The lien is terminated upon confirmation of
a judicial sale.

V. Judicial Sale:
Upon entry of a judgment of* foreclosure, the property shall
be sold at a judicial salenin accordance with the statute and
on such terms and conditions as specifiedsby the court in
the judgment of foreclosure., The purchaser at the sale will
receive a receipt of saley, Upon paymentuin full of the sale price,
the purchaser willreceive a certificate of sale. Such certification
will be subject toxthe court’s confirmation of the sale. After the
sale is confirmed, the purchaser will“receive a deed to the

property;

V. No Power of Sale Foreclosure Guidelines:
Noureal estate in Illinois may be sold by virtue of any power of
sale contained in a mortgage or any other agreement, and
mortgages may only be foreclosed in accordance with the
Illinois Foreclosure Act.

VI. Notice of Sale and How Notice is Given:
The mortgagee or other party designated by the court shall give
public notice of the sale as follows. The notice of sale shall
include:

a. the name, address and phone number of the person to
contact for information regarding the property;
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b. the common address and other common description of
the property;

c. a legal description of the property sufficient to identify it
with reasonable certainty;

d. adescription of the improvements on the property;

e. the times specified in the judgment, if any, when the
real estate may be inspected prior to sale;

f. the time and place of the sale;

. the terms of the sale;

h. the case title, case number and the court in.which the
foreclosure was filed; and

i. such other information ordered by the court.

The notice of sale must be published “at least 3 consecutive
calendar weeks, once in each week; the first such notice to be
published not more than 45 days prior to the sale, the last such
notice to be published not less than 7 days prior to the sale. It
must be published by advertisements in a newspaper of general
circulation in the county-where the propertyis located in the
section where public notices are listed and in.any section where
real estate sales are listed. Notice of sale,must also be provided
to parties that have appeared insthe foreclosure case. Notice of
any sale adjourned-for more than60.days must also be given.

V11, “=Other Types.of Foreclosure:

A. Deed in Lieu of Foreclosure:
Rather than foreclosing on the property, the mortgagor and
mortgagee may agree to terminate the mortgagor's interest in
the property after a default in exchange for a deed from the
mortgagor. Acceptance of a deed in lieu of foreclosure
relieves all personal liability of persons who would otherwise
owe payment or performance of other obligations secured by
the mortgage unless they agree otherwise at the same time the
deed in lieu of foreclosure is given.

B. Consent Foreclosure:
In a foreclosure, the court will enter a judgment satisfying the
mortgage indebtedness by vesting absolute title to the property
in the mortgagee free and clear of all claims and liens, except
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liens of the US government that cannot be foreclosed without
judicial sale, if, before the sale:

1.

the mortgagee offers to waive any and all rights to a
personal judgment for deficiency against mortgagor and
any other persons liable on the debt;

the offer is made either in the foreclosure complaint or
by motion upon notice to all parties not in default;

all mortgagors who then have an interest in the property,
by response to the complaint or stipulation filed with the
court, expressly consent to the entry of such judgment;
no other party objects to the entry’ of such judgment
within the proper time for objection;and

upon notice to all partiessnetuin default for failure
to appear, answer or otherwise plead.

If a party other than mortgagor who has interest in the mortgaged
property objects to the entry.of the consentsjudgment, the court,
after a hearing, must enter-an order providing either:

1.

2.

that for good cause shown, the judgment by consent will
not be allowed;

that good“eause not having,been shown by the objecting
party, title to the.mortgaged” property is vested in the
mortgagee as requested by the mortgagee and consented
to by the mortgagor; or

that the objecting party has agreed to pay the amount
owed on the mortgaged property and will pay that
amount within 30 days after entry of the order and upon
payment, title to the property will vest in the objecting

party.

VIIl. Place and Time for Conducting Foreclosure
by Power of Sale:

The judgment will provide the terms for conducting the sale. It
may be conducted by any judge or sheriff.

Relevant Codes, Statutes or Case Law:
ILP, p. 238.; 7351LCS 5/15-140Ith rough 1402; 7351LCS 5/15-1404 through 1405;
735 ILCS 5/1 5-1502 through 1507; 735 JLCS 51151602 through 1603
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Receivership:
I General Information:

In general, a receivership in Illinois is not governed by statute
but rather by equity practice, as Illinois still has separate courts
of law and equity (chancery). Receivership is a remedy to
protect, preserve and administer property pending some other
form of relief. Accordingly, courts in Illinois will not hear an
action solely to appoint a Receiver.

Ordinarily, a party seeking appointment of a Receiversmust have
some right, claim or interest in the specific jproperty.for which
receivership is sought.

1. Appointing the Receiver:
A. The Basics:

To request a Receiver, the movant must file an application or
motion for relief. It should.set forth the particular facts and
circumstances that constitute the'ground for'the appointment of
the Receiver and contain‘a clear statement that the defendant has
some particular property or_thing in his_passession. The request
for an appointment of a ReCeiver doesinot have as stringent
pleading requirementstas the requirements for the pleading to
commence thessuit, but the requestor_still must provide facts
either in the pleading sor at'the hearing to warrant the
appointment)of,a Receiver. The motion for appointment of a
Receiver'should be verified and, if an application for a Receiver
is.based on allegations of a complaint, the complaint should be
sworn“to. A receiver shall be appointed for good cause, which
means that the mortgagee’s loan documents provide for
appointment of a receiver upon a default and a default has
occurred.

B. Time Frame for Appointment:
Once a complaint is filed, a motion to appoint a Receiver can be
filed anytime thereafter. Ordinarily a motion can be heard on at
least 4 days’ notice by mail and 1 day notice by facsimile. A
Receiver may be appointed temporarily pending a final
determination of the motion. The court has discretion to set the
hearing date, which is requested from the court. Requests for
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emergency hearings usually result in hearings within one
business day.

C. Canyougoin Ex Parte?
Ordinarily, the court should not appoint a Receiver on an ex
parte application, but under exceptional circumstances, it may do
so even though no notice has been given to the adverse party.
Appointment of a Receiver on an ex parte application is only
proper where there is real danger that the property will be wasted
or removed from the jurisdiction, or in other exceptional cases.

D. Designation of Receiver
The Mortgagee has the right to designate the receiver. The court
may disallow the mortgagee’s selection for good cause; in which
case the mortgagee can designate a differentreceiver.

1. Loans and Advances:
A Receiver has no power to pledge‘the trust estate for borrowed
money in the absence of leaveof court, and all'persons extending
credit to a Receiver do so at their peril.

V. Sales\During the Receivership:
Real estate may=not be sold by. virtue of a power of sale
contained in"a mortgage or other agreement. Some judges will
allow receivers:to sell property if the mortgagor does not object.

V. Liens Against Receivership Property:
Novinformation provided.

VI. Construction Related to Receivership
Property:
No information provided.

VII.  Ending the Receivership:
When the Receiver has disposed of the property in receivership
according to the court order, his liability and responsibility as
Receiver to that property ceases, and the receivership is
terminated.
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VIIl. Miscellaneous:
A Receiver is entitled to compensation for his services up to the
time of his discharge. The amount of compensation is at the
discretion of the court. The receivership property bears primary
liability for the compensation and expenses of the Receiver.

Relevant Codes, Statutes or Case Law:

Receivership is generally a matter of common law in lllinois. The relevant statutes
include 735 | LCS 5/2-41 5 (Appointment of and actions against Receivers); 65 ILCS 511
1-31-2; 205 1 LCS 10511 Q-1.
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Indiana

Foreclosure Summary

Security Instrument Mortgage
Judicial Yes
Non-Judicial No
Initial Public Notice Complaint
Time Frame 5=6 months
Redemption Period Up.to Sheriff’s Sale
Deficiency Yes
Receivership Summary
Ancillary Remedy Necessary Yes
Ex-Parte Typically No
Approximate Time for Varies depending on the
Appointment judge

Who or What can act as Réeceiver

Disinterested Party; May
Be Person or Corporate
Entity

Specific Receiver Requirements

Before commencing
duties Receiver must file
Oath & Bond

Is there any approval list for

Typically no, but judges
have discretion on whom

Receivers? to appoint
No Statute Prohibits, But
Out of State Receivers Allowed Depends on the Judge
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Foreclosure:
I General Information:
A. All foreclosure sales in Indiana are done by judicial
action, as there is no power of sale provision in the Indiana
Code.

B. Indiana has a right to pre-sale redemption. Pre-sale
redemption occurs between the time the complaint is filed and
the date the real estate is sold at sheriff’s sale.

C. Indiana recognizes and enforces assignments of rents
and leases.

1. Judicial Foreclosure Basies:
A. The foreclosure complaint is filed where the real estate is
located.

1. For non-commercialforeclosures, the lender must
first send a/“presuit notice’. to the borrower not less
than 30 «days_before filing.the~Ccomplaint. The
presuit'. notice*"must _contain - certain statutorily
required information.

2. /The foreclosure complaint must name parties with
an interest in.the real estate as necessary parties,
including holders,or junior liens and other interests.

3w A request for appointment of a receiver can be
made in connection with the foreclosure complaint,
or by separate motion.

4. A count for foreclosure may be combined with
counts for enforcement of a note and guaranties.

5. A count for foreclosure of real estate can be
combined with a count for foreclosure of personal
property.

6. A notice of lis pendens may be filed with the clerk
at the same time as filing the complaint. If one is
filing a foreclosure complaint on a lien other than a
first mortgage, the plaintiff must file a notice of lis
pendens with the clerk.
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B. After service of process and dispositive motion (default
or summary judgment), the court will issue a judgment and
decree of foreclosure.

C. After entry of a judgment and decree of foreclosure, the
sheriff’s sale process is initiated by filing a praecipe with the
clerk, and the clerk certifying the judgment and decree of
foreclosure to the sheriff. However, this process may not issue
until at least three (3) months after filing of a foreclosure
complaint. The owner of the real estate may, at its option, waive
this time, which will result in a waiver and release of the
deficiency judgment by the judgment holder.

D. The plaintiff must pay all delinquent real estate taxes
prior to the date of the sheriff’s sale.

E. The will sheriff schedule and conduct the sale.

1. The sheriff’s sale must be scheduled within 120 days
after the judgment and decree of foreclosure is
certified ta the sheriff.

2. If the lender, desires to postpone the sale, another
praecipe must be filed, and, notices re-served and
republished.

3. <The sheriff must publish the notice of sale once a
week for three (3) weeks in a local newspaper. The
first notice must be published at least 30 days before
the date of the sale.

4. The sheriff must also post written notice of the sale
at the county courthouse.

5. The owner of the property must be served with the
notice of the sheriff’s sale by the sheriff at the time
the first notice is published.

6. There is no minimum bid. The sheriff need only sell
property, “in a manner that is reasonably likely to
bring the highest net proceeds after deducting the
expenses of the offer and sale.”
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F. The owner of the real estate retains all possessory rights
to the real estate, rent free, until the sheriff’s sale, unless
displaced by a receiver.

G. The successful purchaser at the sheriff’s sale is entitled
to a sheriff’s deed and immediate possession of the real estate
following the sheriff’s sale. The completion of the sheriff’s sale
extinguishes the mortgagor’s redemption rights.

H. State statute permits, under certain limited
circumstances, the sheriff’s sale to be conducted by a private
auctioneer on the civil sheriff’s behalf.

I. Indiana law requires all expensesiof sale to be paid first
from sale proceeds.

1. Non-Judicial Foreclosure Basics:
Non-Judicial Foreclosures aré not.available in Indiana.

V. Guidelines for Power-ofSale:

The Indiana Code does not contain a power of sale provision.
All sales are by judicial action.

Relevant Codes, Statutes or Case'Law:
I.C. 32-29+7 ; 1.C..32-30-10-4

Receivership:

I General Information:
Indiana’s receivership statute governs the appointment of a
receiver.

A receiver may be appointed in the following cases:
A. To vacate a fraudulent purchase of property.

B. In actions between partners or persons jointly interested
in any property or fund.
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C. Inall actions in which property, fund or rent and profits
in controversy are in danger of being lost, removed, or materially
injured.

D. In actions in which a mortgagee seeks to foreclose a
mortgage. However, the court shall appoint a receiver if, at the
time the motion is filed, the property is not occupied as the
owner’s principal residence and:

1. it appears the property is in danger of being lost,
removed, or materially injured;

2. it appears the property may not be_ sufficient to
discharge the mortgaged debt;

3. either the mortgagor or the awner of the property has
agreed in the mortgage .orinysome other writing to
the appointment of a receiver;

4. aperson not personally liable'for the debt secured by
the mortgage has, oris entitled to, possession of all
or a portion of the property;

5. the owner of.the property is not'personally liable for
the debt Secured by the martgage;.or

6. the propertyuis being, or is intended to be, leased for
any purpose.

E. When a corporation hasibeen dissolved, is insolvent, is
in imminent, danger of insolvency or has forfeited its corporate
rights.

F-To protect or preserve the property during the time
allowed for redemption and to secure rents and profits.

G. In other cases as may be provided by law or where, in
the discretion of the court, it may be necessary to secure ample
justice to the parties.

1. Appointing the Receiver:
A. The Basics:
Receivers are appointed by motion, supported by affidavit and
other relevant documents. Receivers may not be appointed in
any case until the adverse party has appeared or has had
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reasonable notice of the application for the appointment, except
upon sufficient cause show by affidavit.

B. Time Frame for Appointment:
This varies greatly by the practice of the particular court and
judge.

C. Canyougoin Ex Parte?
Typically not, but you may if exigent circumstances are shown
by affidavit.

. Loans and Advances:
There are no set laws or procedures for Indiana.

V. Sales During the Receivership:

IC 32-30-5-7(5) specifically permits a receiver to sell property in
his own name. However, a receiver may not sell real estate free
and clear of a mortgagor’s right of redemption without the
mortgagor’s consent. \Wells ‘Fargo Bank,/N.A. v. Tippecanoe
Associates, LLC, 923,N.E.2d\ (Ind.App.*2010). Draft a broad
order for appointment of receiver which.permits the receiver to
sell, lease, or otherwise dispose of property. A sale may be
either private.orpublic, and it ‘is ‘necessary to obtain court
confirmation of the sale after itihas occurred for the receiver’s
protection.

V. Liens Against Receivership Property:
There.are no specific statutes relating to the effect of liens upon a
receiver. Generally, a receiver will take any property subject to
existing liens.

VI. Owners’ Associations:
There are no specific provisions relating to owners’ associations
and a receiver.
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VII.  Construction Related to Receivership
Property:
The order appointing receiver should be broad enough to permit
the receiver to commence or complete construction, and direct
third persons to deliver all plans and specifications to the
receiver. The order should also provide for the receiver ‘s ability
to borrow any amounts necessary to complete construction.

VIIl. Reporting:
Reporting requirements are fixed by the court. The statute gives
creditors, shareholders, and interested parties 30 days within
which to file written objections or exceptions te a report. Any
objections or exceptions not filed within the 30-day period are
forever barred.

IX. Ending the Receivership:
The appointing court may end ‘asreceivership at any time. The
receiver must file the final“report before discharge. The court’s
approval of the receiver’syreport releasesand discharges the
receiver and its surety.

X. Miscellaneous:

A. The receiver’s powers are defined by statute, and include
bringing and defending actions; taking and keeping possession of
property; receiving rents; collecting debts; selling property; and
generally, doing other acts respecting the property as the court
may authorize.

B. Indiana permits an appeal of an order appointing, or
refusing the appointment of a receiver within ten (10) days after
the court’s decision, without awaiting the final determination of
the case.

Relevant Codes, Statutes or Case Law:
I.C. 32-29-7-11; I.C. 30-32-5-1 through 32-30-5-22; Wells Fargo Bank, N.A. v.
Tippecanoe Associates, LLC, 923 N.E.2d (Ind.App. 2010)
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lowa

Foreclosure Summary

Security Instrument Mortgage
Judicial Yes

Yes (under certain
Non-Judicial circumstances)
Initial Public Notice Petition
Time Frame 160 days

Yes; subject to
foreclosure without

Redemption Period redemption procedure
Yes (with certain
Deficiency exceptions)

Receivership Summary

Ancillary Remedy. Necessary Yes

Yes (in emergency

Ex-Parte only)

Approximate Time for

Appointment 10-30 days

No Restrictions

Wheo.or What can act as Receiver Given

Need to File oath and

Specific Receiver Requirements post a bond
Is there any approval list for

Receivers No

Out of State Receivers Allowed Yes
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Foreclosure:
I General Information:

There are numerous procedures for the foreclosure of mortgages
in lowa. The procedures vary depending on the type of
borrower, the type of property encumbered by a mortgage and
whether the lender is willing to waive a deficiency. If the
borrower is cooperative, there is a procedure for foreclosing out
junior lienholders pursuant to a deed in lieu of foreclosure.

1. Judicial Foreclosure Basics:

In general, mortgages must be foreclosed judicially:in lowa. The
foreclosure action must be commenced in.the county where the
subject real property is situated. Separate actions on a note and
mortgage may not be prosecuted inthe same.county at the same
time. If separate actions are brought .on the note and the
mortgage, the lender must electiwhich to prosecute and the other
must be discontinued at lender’s cost. The foreclosure petition
and an original notice must be served ‘personally on the
defendants. Copies of the leantdocuments should be attached to
the foreclosure petition.

A. Residential:

If the subjectreal property is.the residence of the borrower and is
a one-family, or 'two-family dwelling (“Residential Property”),
the creditor must provide the borrower with a notice of the right
to’ cure “the existing default at least thirty days prior to
cammencing a foreclosure action or otherwise seeking to enforce
the debt. A borrower has a right to cure the default unless the
lender has already provided the borrower with a cure notice with
respect to a prior default within the preceding three hundred
sixty-five days. The lender can, however, accept a voluntary
surrender of the subject real property during the cure period.

The borrower has a right to cure the default within thirty days
from the date the creditor gives the cure notice by tendering
either the amount of all unpaid installments due at the time of
tender, without acceleration, or the amount stated in the cure
notice, whichever is less, or by tendering the performance
necessary to cure a default as described in the cure notice.
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B. Agricultural:

If the property encumbered by the mortgage is agricultural land
used in a farming operation (“Agricultural Property”) and the
debt is $20,000 or more, the lender must not only provide the
borrower with a cure notice, but must also obtain a “mediation
release” signed by a mediator selected by the farm mediation
service. The requirement of a “mediation release” can be waived
if a court determines, after notice and hearing, that the time delay
required for the mediation would cause the lender to suffer
irreparable harm. The “mediation release™ (or its waiver by
court order) is a jurisdictional requirement to, commencing a
juridical foreclosure action.

The borrower under a mortgage of Agricultural Property has a
right to cure a default unless .(a) the”lender has given the
borrower a cure notice with respect to two prior defaults on the
same obligation, (b) the borrower has surrendered the subject
real property and the lender has accepted thessurrender in full
payment of the debt, or'(c) the lender has given the borrower a
cure notice with respectito a.prior default within twelve months
prior to the existing default. The cure notice should be sent to
such a borrower by-certified mail

If the borrower of an obligation secured by a mortgage
Agricultural” Property has a right to cure the default, the
Borrower may tender a cure within forty-five days after the cure
notice-iS given. The time period for requesting a mediation runs
concurrently with the cure period. The borrower can cure the
default by paying (a) the amount of all unpaid installments due at
the time of payment, without acceleration, plus a delinquency
charge of the annual interest rate plus five percent per annum
between the giving of the cure notice and the payment; (b)
paying the amount set forth in the Cure Notice, whichever is
less; or (c) tendering the performance described in the cure
notice.

In order to secure a meditation release, the lender must file a
request for mediation with the farm mediation service. The farm
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mediation service is required to send an initial mediation notice
within twenty-one days after it receives a mediation request and
the initial mediation is required to be held within twenty-one
days after the initial mediation notice is sent. If the borrower
fails to attend the mediation, waives mediation or the parties fail
to reach an agreement at the initial mediation, the mediator must
provide the lender with a mediation release. However, if the
lender fails to attend the initial mediation or participate in all
mediation meetings, a mediation release may not be given.

C. Non-Agricultural Foreclosure—Redemption/Sale:

If the subject real property is not Agricultural Property, the
lender can choose to foreclose without redemption rights. In
order to elect foreclosure without redemption, the lender must
include a notice on the first page of the foreclosure petition, the
form of which is set forth in,the lowa Code. If foreclosure
without redemption is elected, the borrower may file a demand
to delay the foreclosure sale at any time prior to entry of
judgment. If such a demandis filed, the saleigenerally is held
promptly after the ‘expiration of twe months from entry of
judgment. However, ifithe.subject real property is Residential
Property (and the Petition does not waive,a deficiency judgment)
the sale shall_be held after the expiration of twelve months. The
sale shall be held after six months if the petition includes a
waiver of aideficiency judgment. 1f no demand is filed, the sale
may“beheld promptly after judgment. If the lender elects
fareclosure without redemption and does not include a waiver of
a deficiency judgment, the subject real property is Residential
Property and the borrower does not file a demand for the delay
of the sale, then the lender is not permitted to seek a deficiency
judgment. After the sale where a lender has elected foreclosure
without redemption, neither the borrower nor any junior
lienholder may redeem the property.

Upon entry of judgment, a special execution issues directing the
sale of the property by the county sheriff.
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D. Redemption Rights:

If the lender does not elect foreclosure without redemption and
the property is Agricultural Property or Residential Property,
then the borrower may redeem the property at any time within
one year from the date of sale and is entitled to possession during
the redemption period. The borrower has the exclusive right to
redeem the property for the first six months of the twelve month
redemption period. Other creditors may redeem the property
within nine months of the sale. However, a party that has stayed
execution on the judgment is not entitled to redeem.

If the lender does not elect foreclosure without.redemption, the
lender has not waived a deficiency judgment,and the property is
not Agricultural Property or Residential, Property, the redemption
period is one hundred eighty days after the sale. In that situation,
the borrower has an exclusive, right of redemption for ninety
days and creditors may redeem ‘within one hundred thirty-five
days.

If the lender has not elected fareclosure without redemption, the
lender has waived a/deficiency judgmentiand the property is not
Agricultural Propertywor Residential Property, the redemption
period is ninety“days after the ‘sale:” 'In that situation, the
borrower has an exclusive redemption of thirty days after the
sale and.creditars may redeem within sixty days after the sale.

If the subject real property is less than ten acres in size, the
borrewer and lender may agree in the mortgage to reduce the
redemption period to six months after the sale if the lender
waives a deficiency judgment in the foreclosure proceeding. In
that situation, the borrower may remain in possession of the
property during the redemption period and the borrower has an
exclusive redemption period of three months after the sale.
Creditors may redeem the property for a period of four months
after the sale.

If the subject real property is less than ten acres in size, the
borrower and lender may also agree in the mortgage that if the
lender waives a deficiency judgment in the foreclosure
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proceedings and if the court finds in the foreclosure decree that
the owner of the subject real property and those parties
personally liable for the debt have abandoned the subject real
property at the time of the foreclosure, then the redemption
period is reduced to sixty days. In that situation, the borrower
has an exclusive period to redeem for the first thirty days after
the sale and creditors may redeem for a period of forty days after
the sale. If the borrower enters an appearance in the foreclosure,
however, there is a presumption that the property is not
abandoned.

1. Non-Judicial Foreclosure Basics:
There are two separate methods for the nonsjudicial foreclosure
of a mortgage in lowa.

A. Non Judicial Foreclosure:

The first method is only available.if the subject real property is
not Agricultural Property. “Theulender initiates the process by
personally serving a netice(the “Non-Judicial Foreclosure
Notice”) on the borrower, any parties in pessession of the subject
real property and <all ‘junior lienholders.> The Non-Judicial
Foreclosure Notice must (a) identify the mortgage, including
recording information, and provide ‘a~legal description of the
subject realeproperty, (b) specify.the terms of the mortgage with
which the horrower has failed to comply, (c) indicate that the
mortgage, will be foreclosed unless within thirty days of service
of the notice the borrower cures the default or files a rejection of
the“Non-Judicial Foreclosure Notice (the “Rejection”) with the
county recorder where the subject property is situated and serves
a copy of the rejection upon the mortgagee. The Non-Judicial
Foreclosure Notice must also contain certain language set forth
in the lowa Code.

If the borrower files a Rejection with the county recorder
together with proofs of service that the rejection has been served
on the mortgagee, then the Non-Judicial Foreclosure Notice is of
no force or effect and the lender must foreclose the mortgage
judicially. If the borrower does not file a Rejection, then the
lender automatically succeeds to all interest of the borrower in
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the subject real property, all junior liens are foreclosed and the
debt is extinguished, i.e. there is no possibility for a deficiency.

B. Deed in Lieu:

A mortgage may also be foreclosed by deed in lieu of
foreclosure. In this procedure, the borrower conveys to the
lender all interest in the subject real property and the lender must
accept the conveyance and waive any deficiency. The borrower
and lender must also record a jointly executed agreement (the
“Deed in Lieu Agreement”) with the county (recorder of the
county in which the subject real property is situated. 'The Deed
in Lieu Agreement must indicate that the borrewer and lender
have elected to follow the alternative veluntary foreclosure
procedures of the lowa Code. At.the time the Deed in Lieu
Agreement is executed, the lender must provide the borrower
with the form set forth in the lowa Codes” The form provides the
borrower with an opportunity to cancel the Deed in Lieu
Agreement within five business days from the date of the
agreement.

A lender that agrees,to aforeclosure pursuantto these procedures
cannot report to a‘credit bureausthat the borrower is delinquent
on the mortgage,“but may report that-the foreclosure procedure
was used.

I\V. . Notice:
The lender must also send by certified mail notice of the election
to follow such procedures to all junior lienholders, which notice
must advise the junior lienholders that they have thirty days from
the date of mailing of the notice to exercise any rights of
redemption. If a junior lienholder does not redeem, its lien is
automatically removed from the property.

Receivership:

I General Information:
A receivership is ancillary to the main action in lowa and
therefore must be combined with another cause of action
involving the property that the Receiver is to take possession.
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1. Appointing the Receiver:
A. The Basics:

The appointment of a Receiver can be sought either in a petition
or through a motion. The party seeking the appointment must
show () a probable right to, or interest in, the property that is the
subject of the controversy, (b) that the property, or its rents or
profits, is in danger of being lost or materially injured or
impaired, (c) that the appointment will promote the interests of
one or more parties to the action, and (d) that the appointment
will not unduly infringe upon the rights of any of the parties. In
order to qualify, the Receiver must take an, oath to’ faithfully
discharge the Receiver’s trust and must file a‘bond with the clerk
of court in an amount fixed by the court.

B. Time Frame for Appointment:
A hearing on the appointment is_set on.such notice to the other
parties as the court may prescribes, Thus, it is entirely within the
discretion of the court as toswhen a hearing.on the appointment
will be held. Generally,sitshould takesten. to thirty days,
depending on the court’s calendar.

C. Canyou go inEx Parte?
State law provides-that the hearing,on-appointment will be held
on such notice to the other parties as the court shall prescribe.
However, the court may exercise discretion to appoint a Receiver
without notice in an emergency or unusual circumstance.

1. Loans and Advances:

Under lowa law, a Receiver has the power to bring and defend
actions, to take and keep possession of property, to collect debts,
to receive the rents and profits of real property, and, generally, to
do such acts in respect to the property committed to the Receiver
as may be authorized by law or ordered by the court. The lowa
statutes, however, do not speak directly to the Receiver’s
authority to obtain loans or issue advances. This may be
addressed within the Order of Appointment.

V. Sales During the Receivership:
No statutory or caselaw precedent exists.
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V. Liens Against Receivership Property:
If there is a contest as to the priority of liens upon the property
placed in the hands of a Receiver, the matter should be submitted
to the court to determine their priority.

VI. Owners Associations:
No statutory or caselaw precedent exists.

VII.  Construction Related to Receivership
Property:
No statutory or caselaw precedent exists.

VIIl. Ending the Receivership;
There are no specific requirements‘regarding the closing of the
receivership.  The closing of. the [receivership should be
addressed in the Order of Appointment.

Relevant Codes, Statutes or Case.LLaw:

lowa Code 88 628.1-628.29.(redemption); Towa Code8§ 654.1-654.17B (foreclosure of
real estate mortgages); lowa Code 88 654.18-654.26 = (alternative foreclosure
procedures); lowa Code §§655A:1-655A.9 (non-judicial,foreclosure of non-agricultural
mortgages); and lowa Code §§,680.1-680.11(receivership)

Wolf v. Murrane;199 N.W.2d 90 (lowa 1972);. Citizens State Bank v. Beucher, 294
N.W. 717 (lowai1940); Jarl v. Pritchett, 179'N.W. 945 (lowa 1920)
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Kansas

Foreclosure Summary

Security Instrument Mortgage
Judicial Yes
Non-Judicial No
Initial Public Notice Complaint
Time Frame 120 Days
Redemption Period Yes, 3-12 months
Deficiency Yes
Receivership Summary

Ancillary Remedy Necessary Yes
Ex-Parte Yes
Approximate Time for

Appointment 10 days

Who or What €anvact as Receiver

Individual or Company

The receiver must comply
with the oath and bond
requirements of K.S.A.

Specific Receiver Requirements 60-1302
Is there any approval list for

Receivers No
Out of State Receivers Allowed Yes
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Foreclosure:

I General Information:
Kansas is a mortgage state that requires judicial foreclosure.
Non-judicial foreclosure is not available in Kansas.

1. Judicial Foreclosure Basics:

Upon default under the note, mortgage or other loan documents,
the lender may foreclose its real estate mortgaged interest
judicially. Most commonly, the lender file a lawsuit and assert
claims for breach of note and foreclosure of..itsy,mortgage
interest. The lender must also include any other claims against
the borrower, including any tort claimsy.and any claims for
specific performance under the mortgage and assignment of
rents, including collection of rents and appointment of a receiver.
All parties with an interest in the real estate to be foreclosed
upon must be named as parties to the lawsuit, including the
borrower/mortgagor, junior. lienholders, mechanic's lienholders,
judgment lienholders and other non-consensual lienholders (IRS
tax lien). A title searchprior.to filing the petition is essential to
properly name all of the parties. If the teal\estate is occupied by
tenants, the lender should ‘review if any, non-disturbance and
attornment agreements exist and ‘if lender has the right to
foreclose tenantiinterests that may negatively impact the value of
the real estate. /The lender,may also include money judgment
claims against nen-borrower parties, including a claim for breach
of guaranty; but these claims may also be pursued by a separate
lawsuit,

A mortgage foreclosure lawsuit must be filed the county in
which the real estate to be foreclosed is located and is
commenced by filing a petition asserting all claims. Recitals in
the petition normally include identification of the parties and the
basis for jurisdiction and venue, identification of the loan
documents, including attaching the loan documents as exhibits,
identification of the borrower's defaults, acceleration of the loan
(if applicable) and amounts currently owed and unpaid, as well
as stating each claim asserted. Most Kansas mortgages include a
security interest not only in the real estate, but also in personal
property. Kansas has a statute that specifically relates to
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foreclosure of personal property security interests, K.S.A. 60-
1006, and the best practice is to include a separate claim for
foreclosure of the personal property security interests stated in
the mortgage. Most commonly, a mortgage foreclosure lawsuit
will include claims for breach of note, real estate mortgage
foreclosure, personal property security interest foreclosure,
breach of guaranty (if applicable) and appointment of a receiver
(if desired).

Kansas allows service by personal service, residential service
and certified mail. The best practice is to also serve any
unknown parties with an interest in the‘real estate to be
foreclosed by publication. Once all parties‘are served and have
answered or defaulted, the lender will, proceed to judgment by
default, summary judgment or adjudication after trial. The
lender must wait 14 days after obtaining‘a foreclosure judgment
to proceed to a sheriff's sale, which requires the court issuing an
order of sale upon lender's motion. After proper publication and
personal notice of sale, the,sheriff will announce and complete
the foreclosure sale at the county courthouse... The lender may
credit bid, and all other interested buyerssmust pay cash or other
readily available funds. The lender's credit bill will typically be
influenced by. the. judgment ameunt”and the value of the
mortgaged «real’ estate. .« Other considerations include the
likelihood of callection against the borrower and/or guarantors of
any “deficiency  amount and” whether there is a creditor
redemption period, as well as the likelihood of any junior lien
holders'to redeem the property). Following the sheriff’s sale, the
sheriff will file a return on the foreclosure sale with the court,
which will identify the purchaser and the purchase price. Upon
request, the sheriff will typically provide a certificate of purchase
to the purchase identifying that a Sheriff's Deed will be issued
upon confirmation of the sale by the court and expiration of any
redemption period without redemption.

All sheriff's sales must be confirmed by the court, which occurs
upon lender's motion. If the court finds the proceedings to be
“regular and in conformity with law and equity, it shall confirm
the same, direct the clerk to make such entry upon the journal
and order the sheriff to make to the purchase the certificate of
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sale or deed and provided for in this article” . The court also has
discretion to determine the bid is substantially inadequate and to
order a resale, including if the purchase price at the sale does not
approximate the fair value of the property. If a deficiency
remains after crediting the purchase price at the sale, a deficiency
judgment will be entered by the court.

Both the borrower/mortgagor and junior lienholders have a
statutory right of redemption.  The Kansas statute is fairly
detailed as to the time period for redemption, which varies based
upon certain circumstances. The general, rule is that the
borrower’s redemption period is 12 months, but the period is
reduced to 3 months if less than 1/3 of the original indebtedness
secured by the mortgage has been repaid toithe lender. The
redemption period may be waived or shortened in the mortgage.
K.S.A. 60-2414(a) provides that “‘(e)xcept or mortgages covering
agricultural lands or single or two=family dwellings owned by or
held in trust for natural persons, the mortgagor may agree in the
mortgage instrument to a-shorter period of‘redemption than 12
months or may wholly. waive the period of redemption.” Nearly
all commercial mortgages include awaiver of the redemption
right, which is enforceable as noted above. Junior lienholder's
generally have.a“3.month rightsof,redemption, which typically
will not have been waived. The sheriff will issue a Sheriff's
Deed torthe purchaser afterthe redemption period has expired
without “redemption and the sale has been confirmed by the
court. The purchaser should obtain an owner’s policy of title
insurance upon issuance of the sheriff’s deed.

1. Non-Judicial Foreclosure Basics:
Not available in Kansas.

V. Power of Sale Foreclosure Guidelines:
As noted above, Kansas is a judicial foreclosure state, so there is
no separate “power of sale” under Kansas law.

V. Power of Sale Constitutes Part of Security:
Same as above.
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VI. No Power of Sale Foreclosure Guidelines:
Same as above - Kansas is a judicial foreclosure state.

VIl. Foreclosure when Instrument Contains no
Power of Sale:
Same as above- Kansas is a judicial foreclosure state.

VIIl. Additional Satisfaction Permitted Under
Continuing Power of Sale:
Same as above- Kansas is a judicial foreclosure state.

IX. Sale Under Power where Instrument Silent as
to Place or Terms of Sale:
Same as above - Kansas is a judicial foreclosure state.

X. Notice of Sale and How/Notice is Given:

The foreclosure judgment typically sets forth lien priorities and
redemption rights (if any). “A foreclosure judgment is stayed for
a period of 14 days to.allow the borrower/mortgagor an
opportunity to pay the indebtedness owed as adjudicated in the
judgment.  If the.borrewer-fails to,pay the judgment in full
within such 14-day period, then the lender will obtain an order of
sale from the. court, which order “will direct the sheriff to
advertise and sell the property pursuant to a sheriff’s sale. The
sheriff must,advertise a notice of sale for 3 consecutive weeks,
and personal notice must be provided to all parties in the lawsuit
(which must be delivered to the borrower within 5 days after the
initial-publication).

Once the court confirms the sheriff’s sale, the sheriff will issue a
certificate of purchase to the successful bidder. After the
expiration of the redemption period, if any, the sheriff will issue
a sheriff’s deed to the successful bidder and title will then vest in
the purchaser.

Relevant Codes, Statutes or Case Law:
K.S.A. 60-2401; K.S.A. 2406; K.S.A. 60-2410; K.S.A. 60-2414; K.S.A. 60-2415; K.S.A.
60-2416; K.S.A. 60-206; K.S.A. 60-208; K.S.A. 60-303; K.S.A. 60-262; K.S.A. 60-1006.
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Receivership:
I General Information:

Kansas has a generally applicable receivership statute, but not a
comprehensive statutory receivership scheme. Receiverships in
Kansas are most guided by K.S.A. 60-1301, which provides that
a receiver may be appointed when deemed necessary by the
court, which receiver's "duty it shall be to keep, preserve, and
manage all property and protect any business or business interest
entrusted to the receiver pending the determination of any
proceeding in which such property or interest may be-affected by
the final judgment.”

1. Appointing the Receiver:
A. The Basics:
K.S.A. 60-1304 provides that a receiver shall not be appointed
unless (a) the petition or application for appointment specifies
the general character and prebable value of the property or
business (and, if real estate, estimated income generated) and (b)
notice and an opportunity to ‘be heard, (except. as to ex parte
appointments referenced below).

Most loan documents, (typically in the mortgage or in the
assignment of.leases.and rents) provide for the appointment of a
receiver. ‘A comprehensive review of the loan documents
regarding the“contractual provisions for appointment of a
receiver is_important. However, even absent such provisions, a
lender can still point to the Kansas statutes in seeking such
appointment if in the best interest of the asset.

A party in interest may seek the appointment of a receiver by
motion to the court. Receivers are appointed by order issued by
the court.

B. Time Frame for Appointment:
The notice period for a receivership varies based upon local rules
and availability of the assigned judge, but the typical notice
period is 10 days. As is further noted below, it is possible to
obtain the appointment of a receiver without notice.
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Typically judges will rule on motions seeking the appointment of
a receiver from the bench, especially if the lender has provided a
form order appointing receiver with its motion seeking
appointment of a receiver. Therefore, the typical time period is
dependent upon the notice period required, which is addressed in
the previous and next sub-sections.

C. Canyougoin Ex Parte?
Yes. Kansas statute provides that the judge may “after the
introduction of evidence and a record of the proceeding is made,
make a finding that immediate and irreparable injury is likely to
result, and shall set forth in the order the probably nature of such
immediate and irreparable injury.”

Most loan documents provide for the appointment of an ex parte
receiver upon default. Our experiencesis that courts will put
some weight to the borrower’s. consent to such ex parte
appointment of a receiver in, the loan, documents when
determining whether or netito hold a receivership hearing. The
best argument is to shew waste and otheriirreparable harm to the
property in seeking' ex“parte” appointments(which is typically
supported by an affidavit by the lender. and with a structural
condition report or.other evidence,of-waste). Courts will also
consider financial harm to.the preperty (misappropriation, fraud,
mistreatment of tenants, etc:) as a means to appointment the
receiver-en an ex parte basis. We have found that the courts are
more apt to appoint a receiver on an ex parte basis now than they
were.a‘few years ago. Of course, this varies on a case-by-case
basis, not only on the facts and circumstances surrounding the
property and the debt, but also on the individual judge’s
preferences (as such determination is completely discretionary).

D. Specific Requirements for the Receiver:
The receiver must comply with the oath and bond requirements
of K.S.A. 60-1302. As noted by statute, the amount of the bond
is somewhat discretionary - “on such conditions and in such sum
as the judge shall direct.” The receiver need only be impartial,
and need not be a resident of Kansas. A property such as a
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nursing home or assisted living facility may have separate
licensure requirements

E. Use of Outside Receivers:

Our general experience is that the courts have been receptive to
outside receivers and have not provided extra burdens or
requirements on outside receivers. Individual receivers have
differing preferences. For example, have seen receiverships
where the judge appointed co-receivers on a hotel project (one of
which was local), where the national hotel receiver managed the
asset and the local receiver oversaw the aecounting. This is
atypical, however.

1. Loans and Advances:
Kansas typically includes language in the receivership order
which allows receivers to borrow funds.on a non-recourse basis
if in the best interest of the assetiand used for the management
and operation of the asset.

V. Sales Duringthe Receivership:
The Kansas statutes' do“not.specificallyprovide for the sale of
property by a receiver. As mentioned above, K.S.A. 60-1303
provides that.a receiver may “performsuch acts...as the judge
may authorize.” ' Because.of that,language, we typically include
the receiver’s power of Sale in the receivership order. At times,
werhave been able to get this language approved. Other times,
we have had the court strike the language as enforceable and
overreaching under Kansas law or have had borrowers object to
this language. Even when we have included this language in a
receivership order, we have not had a receiver try to sell property
within the receivership period. We have had receivers market
the property for sale (to get an indication of the market), but to
not try and sell the property until after foreclosure. The ability
for a receiver to sell property under Kansas law is still an open
issue. Our position has been to continue to seek to include this
language in the order and wait for the right circumstance to try
and enforce it. As mentioned above, some judges have already
said that this was enforceable and overreaching, but there has
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been no case law or statutory law to support this position
adopted in Kansas yet.

Kansas also has the practical issue of whether a title company
would insure over a sale by a receiver under Kansas law, even if
that right is in the receivership order. The title company may try
to require the borrower to consent to the sale by a receiver in
order to insure “clean” title.

V. Liens Against Receivership Property:
As noted in the foreclosure section above, the rights jof second
mortgage holder and junior lien creditors are,wiped out and
extinguished upon foreclosure (after the applicable creditor’s
redemption period).

The receivership order should,provide that the receiver is not
required to pay any liens which are junior or subordinate to the
senior mortgage.

VI. Owners Associations:

No separate statutory or‘casedaw authority in Kansas. A review
of the title work should determine whether or not the liens
created under.the“declaration for the ewners association is prior
to or subordinate to/the senior ‘mortgage. If prior to, then the
receiverswould” have the ability to pay out of the income
generated_at the property. If subordinate, then the receiver
would not need to pay them, as they will be wiped out and
extinguished at the foreclosure sale.

Typically, the receiver will pay the association dues on a go-
forward basis after the receiver is appointed and the prior unpaid
association dues are wiped out at foreclosure.

VII.  Construction Related to Receivership
Property:
The receivership order should address whether or not the
receiver is entitled to complete construction, which may include
securing funds to do so. There is no separate Kansas statutory
law addressing this issue.
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VIIIl. Ending the Receivership:

The Kansas case law provides that a receivership should be
discharged when the sale is confirmed. Despite the Howard
case, we have had some courts keep the receiver in place until
the redemption period has expired. The receiver will then
submit a final accounting for approval by the court and an order
discharging the receiver. Again, the Kansas statute is not
specific as to how a receiver gets discharged, but we typically
notice up the court, provide the final accounting for approval by
the court, ask for an order terminating the receivership and
returning the receivership bond. This hearingand order is
completed as soon as possible after the receiver prepares its final
accounting.

As noted above, a final accounting is provided and a hearing
with the court to approve the terminationsof the receivership (and
return of the receivership bond). The receiver recovers its
compensation out of the income generated atithe property.

Relevant Codes, Statutes or,Case Law:
K.S.A. 60-1301-1305, et seq.; ‘K.S.A. 60-711 (appointment.of receiver for attachments);
K.S.A. 58-2343 (assignment of rents of.real property; lien; action upon default).
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Kentucky
Foreclosure Summary
Security Instrument Mortgage
Judicial Yes
Non-Judicial NA
Initial Public Notice Unknown
Time Frame 6-Months
Redemption Period 6_Months
Deficiency Yes, but with'Restrictions

Receivership Summary

Ancillary Remedy
Necessary

Yes

Ex-Parte

Yes

Approximate Time for
Appointment

One day to Three weeks

Who or What can-act as
Receiver

Parties or interested persons
may not serve

Specific'Receiver

Requirements None
Is there any approval list for

Receivers No
Out of State Receivers

Allowed Yes
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Foreclosure:
I General Information:

Foreclosure actions in Kentucky are in effect suits in equity to
enforce a lien against property to satisfy a debt. A lien
enforcement action, therefore, is in the nature of a quiet title
action resulting in a judicial sale, usually conducted by the
master commissioner of the circuit court of the county in which
the action is brought.

1. Judicial Foreclosure Basics:
Any party with a right to, title to, an interest/in, a ‘claim against,
or a lien on the property should be named a defendant in the
complaint because the interests of any such parties not named in
the complaint will not be affected”by the judgment and will
remain attached to the property after the judicial sale.

The circuit courts have jurisdiction.over lien enforcement actions
against real property, and the suitimust be brought in the circuit
court of the county in whichitherreal property is located.

When the mortgage covers”both real property and personal
property, secured partysmay foreclose its interest in both real and
personal property under state real property law, or separately, as
to the personal property<undertArticle 9, and as to the real
property under state real property law.

A notice of Lis Pendens must be filed in the county clerk’s office
uponrthe filing of the complaint.

The master commissioner of the circuit court conducts hearings
when necessary in a disputed foreclosure, reviews motions for
judgments and orders of sale, and makes recommendations to the
circuit judge regarding judgments and orders of sale. The master
commissioner also conducts the judicial sales, and may be
appointed by the court to act as a receiver. A licensed auctioneer
may also be employed at the request of the mortgage holder to
conduct the judicial sale under supervision of the Master
Commissioner's office.
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1. Non-Judicial Foreclosure Basics:
Non-judicial foreclosure is not available in Kentucky.

Relevant Codes, Statutes or Case Law:

KRS 134.420; KRS 360.040; KRS 382.330; KRS 424.130; KRS 24.140; KRS 424.150;
KRS 425.600; KRS 426.006; KRS 426.520; KRS 426.522; KRS_426.525; KRS 426.530;
KRS 426.540; KRS 426.571; KRS 426.574; KRS 426.575; KRS 426.576; KRS 426.685;
KRS 426.690; KRS 426.700; KRS 426.705; KRS 541.170; KRS 451.180; KRS 451.190

Receivership:
I.  Appointing the Receiver:
A. The Basics:

The circuit court, on the request of the, plaintiff or other
appropriate party supported by affidavit,xmay enter an order in
the case appointing a receiver to ‘preserve the property. The
plaintiff’s right to request the appointment is based in each of
“two separate and distinct” sources: the equitable right now
codified in KRS 425.600, and hy virtue of,a provision to that
effect in the loan documents,

The order appointing receiver-should be drafted broadly to allow
the receiver maximum,flexibility to/preserve, manage, lease and
operate the property, including: provision for the receiver to
borrow from the plaintiff when necessary to sustain operations.
The order should also contain,a prohibition against anyone filing
suit~against. the receiver without a prior order of the court
granting permission to do so. The order should also limit
personal claims against the receiver and professionals to those
stemming from misappropriation of funds coming into the hands
of the receiver, gross negligence, gross or willful misconduct,
malicious acts, or the failure to comply with the court’s orders.

An order granting or denying the appointment of a receiver is a
final order for purposes of appeal, but may not be superseded.

B. Time Frame for Appointment:
The appointment is effective as of the date specified in the order
appointing the receiver — usually immediately upon entry of the
order.
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C. Canyou go in Ex Parte?
Yes, (a) where the lender is contractually entitled to appointment
of a receiver without notice, or (b) even without the contractual
right, where there is threat of irreparable injury to the property or
fund at issue.

I1.  Loans and Advances:
There are no specific statutes regarding loans and advances to
the receiver, but provision for the receiver to borrow from the
plaintiff when necessary to sustain operationssmay be included in
the order appointing the receiver, including receivership
certificates to evidence and establish the security and priority for
repayment of such loans.

I1l.  Sales During the Receivership:
In certain circumstances, responsibility for the facilitation of the
foreclosure sale, usually conducted by the Master Commissioner
after the entry by the Courtof a final judgment'and order of sale,
may be delegated to a.receiver. It is not clear under current law
whether the power of sale can‘be delegated to a receiver without
a final judgment.

V. Liens Against Receivership Property:
There are no ‘specific statutes regarding liens against property
held™in ‘receivership. Receivers take possession subject to the
liens outstanding against the property.

V. Owners Associations:
There are no specific statutes regarding owners
associations in connection with property held in
receivership.

VI. Construction Related to Receivership
Property:
By provisions in the order appointing the receiver and defining
the duties of the receiver during the receivership.
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VII.  Ending the Receivership:

The receivership is terminated according to the terms of the
order appointing the receiver. Typically such a provision
includes terminations (a) automatically (unless the court rules
otherwise) thirty (30) days after the filing with the court and the
receiver of a written demand for removal by plaintiff’s counsel;
or (b) in the court’s discretion upon a motion for cause or upon
the courts own motion.

VIIl. Miscellaneous:
No party to the action or his attorney or any person with an
interest in the action may be appointed receiver. The receiver
must take an oath to perform his duties faithfully and must post a
bond or present proof of acceptable insurance in lieu of a bond.

Relevant Codes, Statutes or Case Law:

KRS 425.600; KRS 31A.080; KRS 381.420;

Elkhorn Hazard Coal Co. v. Fairchild, et.ak, 191 Ky. 276; 230 S.W. 61 (1921);
G.B. Brassfield & Son v. Northwestern Mutual Life Insurance Co., 233 Ky. 94; 25
S.W.2d 72 (1930);  Louisville Joint.Stock Land Bank v. Radford, 295 U.S. 555 (1935);
Monin v. Monin, 156 S.W.3d 309 (Ky. Ct. App. 2004);"National Bank of Kentucky v.
Kentucky River Coal Corporation, 20 S:W.2d 724 (Ky..1929); Rosenbalm A
Commercial Bank of Middlesboro;838,S:W.2d 423 (Ky. Ct. App. 1992); Wakenva
Coal Co., Inc. v. Johnson, 234 Ky. 558; 28 S.W.2d 737 (Ky. 1930); Wilson v. Jonas, 8
Ky. L. Rptr. 510 (Ky:,1886);. See National Bank,of Kentucky v. Kentucky River Coal
Corporation, 20 S:W.2d 724 (Ky. 1929); Wakenva Coal Co., Inc. v. Johnson, 234 Ky.
558, 565 (Ky. 1930); see also, Wilson'v. Jonas, 8 Ky. L. Rptr. 510, 512 (Ky. 1886).

In Wakenva.Coal Company v. Johnson;28 S.W:2d 737 (Ky. 1930):; Thompson v. BB&T
(unpublished) 2009 Ky. App. Unpub LEXIS 369.
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Louisiana

Foreclosure Summary

Security Instrument Mortgage

Judicial Yes

Non-Judicial By Executory Process

Initial Public Notice Petition

4-12 months but it varies

Time Frame by parish

Redemption Period No

Deficiency Yes

Receivership.Summary

Ancillary Remedy Necessary. Yes

Yes, if mortgage

Ex-Parte provides
Approximate Time for

Appointment 1-30 days

Who or*What:ican act as'Receiver

See La. 9:5136 et seq.

Specific,Receiver Requirements

A bond may be required

Is there any approval list for
Receivers

No

Out of State Receivers Allowed

Yes
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Foreclosure:

I General Information:
There are essentially two methods to enforce the security rights
of a seizing creditor under Louisiana law — ordinary process with
pre-judgment sequestration, and executory process.

1. Judicial Foreclosure Basics:

To enforce a mortgage by ordinary process, the seizing creditor
would file a petition in the parish where the mortgaged property
is located seeking a personal judgment _against the
borrower/mortgagor, and recognition of the lien of the'mortgage.
The seizing creditor may also ask that the property affected by
the mortgage be seized immediately under a writ of sequestration
and that a keeper be appointed, if it is\within the power of the
borrower/mortgagor to waste the property or the revenue
therefrom. The creditor would have to farnish security for a writ
of sequestration in an amount te be.determined by the court.

There are the usual legal ‘delays for the(filing of responsive
pleadings.  Assuming wno requests, forinjunctive relief,
exceptions or bankruptcy= proceedings. are filed by the
borrower/mortgagor, generally @a_periodyof thirty to forty-five
days will elapse,before the answer is,filed:

The borrower/mortgagor would be entitled to a trial on the merits
which, under present docket conditions, may not be fixed for a
year or so after the answer is filed. It might be possible to obtain
a summary judgment without much delay, if there were no
genuine issues as to material facts. In addition, judgment by
default may be obtained quickly against the borrower/mortgagor,
if service has been obtained and the borrower/mortgagor fails to
file an answer.

Upon obtaining a judgment against the borrower/mortgagor and
waiting the necessary delays for application for a new trial, the
seizing creditor would proceed to have the mortgaged property
seized and sold at public auction by the civil sheriff pursuant to a
writ of fieri facias. At this stage, the writ of sequestration is
dissolved and seizure of the collateral is continued under the writ
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of fieri facias. The keeper (the Louisiana equivalent of a
receiver) would remain in place pending the judicial sale.
Written notice of seizure of the mortgaged property under the
new writ for a judicial sale to satisfy the judgment must be
served on the borrower/mortgagor to give him the opportunity to
enjoin the sale if he can show that the seizure or judgment is
defective, or to reduce the seizure if the borrower/mortgagor can
show that the value of the collateral exceeds what is reasonably
necessary to satisfy the judgment. Third parties may also
intervene in the proceeding at this time to claim a privilege or
lien superior to that of the mortgage.

Following seizure, the sheriff publishes two notices of the sale in
a local newspaper, the first notice being, 30 days prior to the sale,
and the second notice being 7 days before the sale. The
mortgaged property must be appraised prior to the sale, and the
borrower/mortgagor and the seizing creditor each have the right
to appoint an appraiser.

The seizing creditor must be careful to give natice of the judicial
sale to any partiesiat interest of record, under the Mennonite
decision.

At the sale,the mortgaged.property will not be sold if the highest
bid does'not exceed two-thirds of the appraised value. In such
case, "the.sheriff must re-advertise for a second sale, at which
time the mortgaged property will be sold for cash for whatever
price.it'will bring. The judicial sale of the mortgaged property is
subject to superior liens, encumbrances and leases; all inferior
liens, encumbrances and leases are cancelled.

The sheriff’s commission for the judicial sale is 3% of the
adjudication price for real property and 6% of the adjudication
price for personal property unless otherwise negotiated by and
between the sheriff and the seizing creditor, with court approval.
The policy of sheriffs concerning the negotiation of commissions
varies from parish to parish and can change in each parish from
time to time depending on politics and economics.

Contributed By: Susan M. Tyler of Jones Walker LLP Louisiana 189
©2018 Trigild



www. Trigild.com

There is no right of redemption of mortgaged property
adjudicated at a judicial sale.

1. Non-Judicial Foreclosure Basics:
In executory process, the mortgaged property can be seized and
sold through an ex parte proceeding without a personal judgment
against the borrower/mortgagor.

A prerequisite to executory process is that the mortgage be in
proper form and contain a confession of judgment by the
borrower/mortgagor for the full amount of, the (indebtedness,
including attorney’s fees.

To enforce a mortgage by executory.process, assuming all of the
technical requirements for executory process are satisfied, the
seizing creditor would file a  verified petition naming the
borrower/mortgagor as debtor, “alleging the default on the
mortgage or note secured thereby; and requesting the seizure and
sale of the mortgaged property.and the appointment of a keeper
pending such sale. The'customary form of Louisiana mortgage
contains provisions«for the appointment of a keeper pursuant to
the keeper act discussed more fully below. Certain of the loan
documents must be filed with the“petition for inspection by the
court to verify that the documents are in proper form and satisfy
the technical requirements with respect thereto.

After the verified petition and documents are presented to and
approved by the court, the court will order the issuance of a writ
of seizure and sale. A keeper will be appointed in the order,
without the requirement of a bond, if the mortgage contains the
appropriate provisions for the appointment of a keeper pending
the judicial sale of the collateral. Otherwise, an application must
be filed with the court for the appointment of a keeper and a
bond will be required in an amount determined by the court.

Upon seizure of the mortgaged property by the sheriff, but prior
to the sale thereof, a written notice of the seizure must be served
on the borrower/mortgagor. The notice of seizure, which cannot
be waived by the borrower/mortgagor, gives the
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borrower/mortgagor an opportunity to assert certain defenses to
the seizure, such as the extinguishment of the mortgage, the legal
enforceability of the mortgage, or the lack of sufficient authentic
evidence to entitle the seizing creditor to executory process.
Defenses to the seizure can be asserted only in an injunction
proceeding to arrest the seizure and sale or by a suspensive
appeal from the order directing issuance of the seizure and sale.

Following a seizure of the mortgaged property, the sheriff
proceeds to advertise and sell the collateral following the same
procedure as discussed above in connection with ordinary
process, except that an appraisal is not necessary if it has been
waived by the borrower/mortgagor in the mortgage. If, however,
the seizing creditor intends to pursuesthe borrower/mortgagor for
a deficiency judgment to collect any deficiency, the sale must be
made with the benefit of appraisals” The rules for the
appointment of a keeper, the sheriff’s commission and the sale of
the property with the benefit,of appraisal areialso the same as for
ordinary process. Likewise, the seizing creditor must be careful
to give notice of the judicial,sale torany parties at interest of
record under the Mennonite decision.

If the judicial sale*does not yield-sufficient revenue to satisfy the
seizing creditor’s claims, the seizing creditor may, by converting
the executoryproceeding to an ordinary proceeding or by
separate,_suit, obtain a “deficiency judgment against
borrower/mortgagor for the balance owed, but, as indicated
above;only if the mortgaged property has been sold with benefit
of appraisal. It should be noted that while the
borrower/mortgagor may defend against the action for deficiency
judgment on the ground that the appraisal procedure was not
followed closely, the borrower/mortgagor is estopped from
bringing an action to set aside the judicial sale of the mortgaged
property for defects in the executory proceedings once the
sheriff’s deed is filed for registry.

As in a judicial sale under ordinary process, there is no right of
redemption of the mortgaged property adjudicated at the judicial
sale under executory process.
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V. Notice of Sale and How Notice is Given:
The sheriff must advertise the sale of the seized property at least
twice: the first advertisement must be published 30 days before
the sale and the second no earlier than 7 days and no later than
one day before the sale.

After the filing of the petition with appropriate exhibits (original
note, certified copy of the mortgage and certified copy of
borrower's authorization to execute the mortgage) in the proper
jurisdiction, the court will issue a writ of seizure and sale
ordering the sheriff to seize the mortgaged property. A notice of
seizure will contain the legal description of theproperty as well
as the sale date and must be served upon horrower as well as
filed in the mortgage records.

A certified mortgage certificate will provide the lender with all
interested parties to whom noticesimust be served after seizure of
the property at least 10 days\priorto the judicial sale. If a federal
tax lien has been filed against the property, notice must be given
to the IRS at least 25 days before judicial sale.

Receivership:
I General Information:

State law dictates that when property is seized pursuant to
executory or, ordinary process, the parties to a mortgage may
designateraskeeper (the Louisiana equivalent of a Receiver) of
the property. The keeper may be the seizing creditor or its agent,
and the parties shall also specify the method by which a keeper is
to be selected.

1. Appointing the Receiver:
A. The Basics:
A keeper will be appointed in the order, without the requirement
of a bond, if the mortgage contains the appropriate provisions for
the appointment of a keeper pending the judicial sale of the
collateral. Otherwise, an application must be filed with the court
for the appointment of a keeper, and a bond will be required in
an amount determined by the court.
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B. Time Frame for Appointment:
Appointments occur typically within two weeks, if the keeper is
designated in the mortgage, but time periods vary if the keeper is
appointed in a summary proceeding.

C. Canyou go in Ex Parte?
Yes, if so authorized in the mortgage.

1. Loans and Advances:
No statutes or rules govern loans or advances, and the Order of
Appointment will govern the receiver's authority to obtain loans
or to issue advances.

V. Sales During the Receivership:

La. R. S. 9:5138(A) provides that the keeper shall perform his
duties as a prudent administrator «with full powers of
management and administration of the property and may operate
the property sized in the ordinary,course of business. Typically,
the keeper would not .engage in sales of ‘the property. If,
however, at any time during its administration, the keeper is of
the opinion that some action.beyond the,ordinary course of the
administration or ‘management <of (the ‘property is required to
preserve or protect the property, the=keeper may apply to the
court before:'whom proceedings are pending for instructions as to
the proper course that should'be taken by the keeper.

V. Liens Against Receivership Property:
No‘information provided.

VI. Owners Associations:
See IV above.
VII.  Construction Related to Receivership
Property:
See IV above.
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VIIIl. Ending the Receivership:
The keeper renders a final accounting and no further action is
needed.

IX. Miscellaneous:
The sheriff or other officer seizing property shall have no
responsibility for the property seized or the actions of the keeper
after custody of the property has been delivered to the keeper
and shall not be entitled to receive any commission on the rents,
revenues, or other fruits of the property delivered to the keeper.

Relevant Codes, Statutes or Case Law:
La. R. S. 9:5136 et seq.
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Maine

Foreclosure Summary

Security Instrument Mortgage
Judicial Yes
Non-Judicial Yes
Notice of Sale/Clerk’s
Initial Public Notice Certificate
Time Frame 75 days/18 months
Redemption Period None/90 days
Deficiency Yes
Receivership'Summary
Ancillary Remedy Necessary Yes
Ex-Parte No
Approximate Time for
Appointment 21 to 30 days

Whe or What can Act as
Receiver

Individual or Corporation

Specific Receiver
Requirements

Receiver must be authorized to
transact business in Maine

Is there any Approval List for
Receivers

No

Out of State Receivers
Allowed

Yes, but must be authorized to
transact business in Maine
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Foreclosure:

. General Information:
14 M.R.S. 8§88 6101 — 6325 address both judicial and non-judicial
foreclosure proceedings.

1. Judicial Foreclosure Basics:
Mortgages securing a loan for personal, family or household use
may only be foreclosed by using the judicial foreclosure process.
Sections 6111 and 6321-6324 of Title 14 of the Maine Revised
Statutes are the specific relevant statutory provisions.

After the mortgagor’s default and prior to commeneement of a
judicial foreclosure action, the mortgagee must provide the
mortgagor with notice of the mortgagee’s right to cure the
default by payment of all amounts’ then due; including interest
and late charges as well as reasonable attorney fees, within 35
days of the notice. 14 M.R.S{§ 6111(1). The notice must
include, among other things;“an“itemization of all past due
amounts causing the loan.to be in default and the total amount
due to cure the default, @nd an itemization‘of any other charges
that must be paid in erderto‘cure the default. 1d. at 8 6111(1-A),
(B), (C). During the,35-day cure periad, the amount necessary
for the mortgagor.to reinstate the loan. is.essentially frozen, and if
the mortgagor pays that amount, the mertgagor is reinstated to
all rights.under_the mortgage as if the default had not occurred,
even. if ladditional amounts due have accrued in the meantime.
See id. at §6111(1); Bank of America v. Greenleaf, 96 A.3d 700,
713 (Me. 2014); JPMorgan Chase Bank, N.A. v. Lowell, 156
A.3d 727, 731-32 (Me. 2017). Section 6111 sets out additional
specific items to be included in the notice of right to cure and the
precise procedure for mailing the notice, including how to
calculate the running of the 35-day period. 14 M.R.S. § 6111(1-
A), (3). Within three days of providing the § 6111 written
notice, the mortgagee must file certain information with the
Maine Department of Professional and Financial Regulation,
Bureau of Consumer Credit Protection. Id. at 8§ 6111(3-A).
Mortgagees must strictly comply with the Section 6111 notice
provisions or a judgment of foreclosure may be denied. See
Greenleaf, supra, 96 A.3d at 713; Lowell, 156 A.3d at 734. Only
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after the mortgagee fails to cure the default after the statutory
notice period has run may the mortgagee accelerate the loan and
commence foreclosure proceedings. 14 M.R.S. § 6111(1).

The mortgagee commences a judicial foreclosure by filing a
complaint in the Superior or District Court in the division in
which the mortgaged premises are located. 14 M.R.S. § 6321.
In the complaint, the mortgagee must certify proof of ownership
of the mortgage note and produce evidence of the mortgage note,
mortgage, and any and all assignments and endarsements of the
note and mortgage. Id. The Maine Supreme Judicial Court
sitting as the Law Court has held that to “certify proof of
ownership” requires the plaintiff to (identify the owner or
economic beneficiary of the note, and; ifithe plaintiff is not the
owner, to indicate the basis for the plaintiff’s authority to enforce
the note pursuant to Article 3-A sof Maine’s Uniform
Commercial Code. Bank of America, N.A. v. Cloutier, 61 A.3d
1242, 1246 (Me. 2013); see 11 MkR.S. 8 3A<1301.

In addition to the ‘defendant, the complaint. must name all
“parties in interest’’(reflected/in the registry of deeds affecting
the mortgaged premises at the, commencement of the action,
including other mertgagees, lessees pursuant to recorded leases,
lienors, and.attaching creditors. .14 M.R.S. § 6321. The failure
to include parties in interestidoes ‘not invalidate the foreclosure
action, but the foreclosing mortgagee (or buyer at the foreclosure
sale) takes title subject to the interests of such parties in interest.
Seenid.

Municipal tax liens and sewer liens have priority over all other
recorded liens, including mortgages. See 36 M.R.S. § 943
(municipal tax liens); 38 M.R.S. § 1258(2), 3(D) (sewer liens).
Foreclosing mortgagees must pay these liens or they are not
eliminated by the completion of the foreclosure action. These
liens automatically foreclose within eighteen months of
recording, vesting title in the relevant lienholder. See id.
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The foreclosure action must be commenced in accordance with
the Maine Rules of Civil Procedure, and within 60 days of
commencing the action, the mortgagee must record a copy of the
complaint or a clerk’s certificate of foreclosure in the registry of
deeds in the county in which the mortgage is recorded. 14
M.R.S. § 6321. Any party having a claim to the mortgaged
premises that has not recorded notice of the claim with the
registry of deeds as of the time of recording of the complaint or
the clerk’s certificate need not be joined in the foreclosure
action, and any such party has no claim against the«real estate
after completion of the foreclosure sale, unless that party moves
to intervene in the foreclosure action. Id...The interests of parties
with senior liens are not affected by the foreclosure, but the
mortgagee must notify priority parties in interest of the action by
sending a copy of the complaint to such parties by certified mail.
Id.

The acceptance, before the expiration of thewright of redemption
and after the commencement of the foreclosure action, by the
mortgagee of any payment by the mortgagor-constitutes a waiver
of the foreclosure wnless there is aswritten agreement to the
contrary or unless,the mortgagee ‘returns the payment to the
mortgagor within ten days of receipt. “Id.

A defendant ‘in“an action foreclosing a mortgage on owner-
occupied, residential property “with no more than four units,
which property is the primary residence of the owner-occupant,
is entitled to mediation. 14 M.R.S. § 6321-A(3); see M.R. Civ.
P. 93(a)(3). Plaintiffs in residential mortgage foreclosure actions
must attach to the complaint a one-page form notice to the
defendant, developed by the Department of Professional and
Financial Regulation, Bureau of Consumer Credit Protection,
which explains, among other things, that the defendant may be
entitled to mediation. 14 M.R.S. 8§ 6321-A(2). The court will
schedule mediation whenever the defendant returns the form
response to complaint, otherwise requests mediation or makes an
appearance in a foreclosure action. 14 M.R.S. § 6321-A(6); see
M.R. Civ. P. 93(c)().
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When mediation has been scheduled, the plaintiff may not file
dispositive motions or requests for admissions until after
mediation has been completed and the mediator has filed a final
report with the court. M.R. Civ. P. 93(d)(1). Parties to the
mediation session include the mediator, a representative of the
mortgagee who has authority to agree to a proposed settlement,
loan modification or dismissal, who may appear by telephone,
the defendant and the defendant’s counsel, if any, and counsel
for the plaintiff. 14 M.R.S. § 6321-A(11).

Mediation is intended to address all issues of foreclosure,
including without limitation reinstatement” of, the mortgage,
modification of the loan, and restructuring of.the mortgage debt.
14 M.R.S. 8 6321-A(3). Rule 93(g)-ofi.the Maine Rules of Civil
Procedure also sets forth issues ‘that must be addressed at
mediation, including calculation of the 'sums due on the note for
principal, interest, and any costs or fees; reinstatement; and
restructuring of the debt. M.R."Civ. P. 93(g). The court may
impose sanctions for failure to attend_.and make a good faith
effort to mediate. 14 M'R.S. § 6321-A(12).The mediator must
file a report of each session,-Stating whether an agreement was
reached. Id.; M.R."Civi,P. 93(n)(4).

After mediation)has been<completed, or if no mediation has
occurred;the mortgagee ‘may.wish'to file a motion for summary
judgment. In order to obtain summary judgment in a foreclosure
action in Maine, the mortgagee must strictly comply with all
provisions of the foreclosure statute and rules See Camden
National Bank v. Peterson, 948 A.2d 1251, 1257 (Me. 2008);
M.R. Civ. P. 56(j). Rule 56 of the Maine Rules of Civil
Procedure states:

Foreclosure Actions. No summary judgment
shall be entered in a foreclosure action filed
pursuant to Title 14, Chapter 713 of the Maine
Revised Statutes except after review by the court
and determination that (i) the service and notice
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requirements of 14 M.R.S. § 6111 and these
rules have been strictly performed; (ii) the
plaintiff has properly certified proof of
ownership of the mortgage note and produced
evidence of the mortgage note, the mortgage,
and all assignments and endorsements of the
mortgage note and the mortgage; and (iii)
mediation, when required, has been completed
or has been waived ort eh defendant,. after
property service and notice, has failed to appear
or respond and has been defaulted onis subject
to default.

In a plaintiff’s statement of material‘facts in support of a motion
for summary judgment, the plaintiff must, at a minimum,
establish the following facts supported'by evidence of a quality
that could be admissible at trial:

* the existence .of\the, mortgage, dncluding the
book and page number of the mortgage, and an
adequate description-of the mortgaged premises,
including the street address, if any;

* properly presented proof of ‘ownership of the
mortgage note and the mortgage, including any
and all assignments and endorsements of the note
and the mortgage;

« a breach of condition in the mortgage;

» the amount due on the mortgage note, including
any reasonable attorney fees and court costs;

« the order of priority and any amounts that may
be due to other parties in interest, including any
public utility easements;

« evidence of properly served notice of default
and mortgagor’s right to cure in compliance with
statutory requirements;
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« after January 1, 2010, proof of completed
mediation (or waiver or default of mediation),
when required, pursuant to the statewide
foreclosure mediation program rules; and

 if the homeowner has not appeared in the
proceeding, a statement, with a supporting
affidavit, as to whether or not the defendant is in
military service in accordance with the
Servicemembers Civil Relief Act, [ see=.50
U.S.C.S. app. § 521.

Chase Home Finance LLC v. Higgins; 985, A.2d 508, 510-11
(Me. 2009).

The mortgagee in a foreclosure action must also show that it was
either the original mortgage holder or had been assigned the
mortgage, contrary to the“general rule in other states that the
right to enforce the mortgage, follows the right to enforce the
note. See Bank of America, N:A. v. Greenleaf, 96 A.3d 700 (Me.
2014). In Greenleaf, the mortgage .atvissue named Mortgage
Electronic Registrations Systems, Inc. (“MERS”) as the nominee
for the lender, and stated that,.for purposes of recording the
mortgage, MERS was thesmortgagee of record. Greenleaf, 96
A.3d at-706-07. The ‘Maine Law Court found that MERS
therefore did not have the power to assign the mortgage, so the
plaintiff, Bank of America, as the purported ultimate assignee of
thenmortgage, did not have standing to foreclose the mortgage.
Id. at 708."

Plaintiffs in a foreclosure action may request an expedited final
hearing in cases in which mediation was conducted but did not

! The Maine leg