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Preamble

Earlier in 2022, I had a decision to make. The very robust insurance product I’d purchased over the years
to provide me with liability coverage as a firearms instructor was no longer being offered.

I called Jeff Tormey, a personal injury attorney and fellow firearms enthusiast in Amarillo, to get his
opinions on the best self defense liability protection products currently on the market. I quickly surmised
he was like me — he really didn’t have an answer to the various questions I raised about the current



marketplace and how these products really worked. He suggested I reach out to Sean Healy in Tyler, a
seasoned attorney who regularly speaks at the annual State Bar of Texas Firearms Law Seminar.

Sean told me the most common question he gets from his clients pertaining to firearms centers around
guidance on the type of self defense liability product to purchase. He then suggested I write a paper for this
CLE event on what I learned in my efforts to figure out what works best for me.

What follows is that paper. I share this with the hope you find something here helpful as well.
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SELF DEFENSE LIABILITY PRODUCTS -
WHAT ARE THEY, HOW DO THEY WORK,
AND HOW DO I KNOW WHICH PROGRAM IS
BEST FOR ME?

INTRODUCTION!

Using force — especially deadly force — to protect
yourself from an imminent threat of serious bodily
injury is a last resort. There are significant legal and
financial ramifications for doing so, creating a market
for products to help preserve a consumer’s finances and
freedom after a self defense incident.

Prudent consumers may wish to consider obtaining
some sort of financial protection to help pay for legal
expenses and civil judgments against them in this
situation. As the market for these products grows, there
are more options from which to choose. Consumers
should spend some time researching the various options
and have a full understanding of what each one offers
before making a purchasing decision.

CAVEATS AND DISCLAIMERS

I’'m writing this paper to further our understanding
of these products and to give us tools to make better
purchasing decisions. It’s inherently difficult to provide
an in-depth analysis of these products in a comparison
chart or even in a CLE paper.

What follows is not meant to be a criticism of any
type of product or proprietor. I do make suggestions for
possible changes to enhance the utility of these products.

I fully support the existence of these products in the
marketplace — both insurance and non-insurance
options. I encourage armed citizens to purchase them.
I also believe public policy should be fashioned to
encourage their development and improvement.

The market for these products changes regularly.
Types of coverages, benefits offered, sources of capital,
states in which they operate and a plethora of other
factors may vary from year to year. I attribute this to the
relatively nascent market for such products. Consumers
must regularly review the terms and conditions of any
product they purchase to ensure it provides them with
the benefits they need.

These products have their critics. Gun control
advocates refer to them as “murder insurance.” One gun
control advocacy group claims companies selling these
products “are perpetuating fear of minorities and
immigrants, and by offering special protections to gun
owners who shoot first and ask questions later, these
insurance companies are promoting gun violence.”?

' T°d like to thank Sean Healy of the Healy Law Office, Karl
Rehn of KR Training and Jeff Tormey of Tormey &
McConnell for their input into the content of this paper.

References to certain proprietors and their products
are neither criticisms nor endorsements. Nor are my
decisions to purchase certain products and stop using
others.

In short: the market is still learning the best way to
create effective products. More changes will likely be
forthcoming in the years ahead as part of that process.
As aresult, portions of this paper may very well become
stale shortly after it is published. Please do your own
research when exploring this topic.

IT’S INSURANCE...ORIS IT?

Before we delve into the particulars of how these
products work, we need a very short primer on insurance
law. There’s a temptation to just gloss over this part,
but please bear with me as what follows is critical for
consumers to understand.

Insurance Law 101

Insurance in the United States is regulated
primarily at the state level. The Texas Department of
Insurance (TDI) has statutory authority to oversee the
business of insurance in the state.’

Insurers must submit financial documents and
policy forms to the regulator for review. The regulator
reviews the insurer’s financial position to determine if
the insurer has sufficient funds to pay claims. It also
reviews data to ensure the insurer consistently engages
in fair claims practices when doing business.

Consumer  protections from  unscrupulous
insurance trade practices can be found throughout the
Texas Insurance Code as well as in the Texas
Administrative Code. Policyholders have additional
rights in case law to protect them from any unfair
practices by the insurance company.

The liability insurance market can be segregated
into two pieces: the admitted market and the non-
admitted (or surplus lines) market. The admitted market
provides most of the insurance products we use daily —
our auto and homeowner’s insurance are typical
examples of this market.

The non-admitted or surplus market exists,
according to TDI, “[d]ue to market availability issues,
unique risks or limits which exceed what is available in
the admitted market.”* Insurance products from the
surplus lines market generally have less solvency and
regulatory oversight and protections than those from the
admitted market.

A final point to make in our very short Insurance
Law 101 discussion: when an insurer in the admitted
market becomes insolvent, its policyholders have

%https://www.gunsdownamerica.org/campaigns/stop-murder-
insurance/

3 Texas Insurance Code section 31.002.

4 TDI website, June 23, 2022.
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certain protections provided by the Texas Property and
Casualty Insurance Guaranty Fund (“guaranty fund”).
Policyholders of companies in the surplus lines market
do not have access to the guaranty fund protections
should their insurer become insolvent.

So why do we need a primer on insurance law?

Insurers face inherent and substantial compliance
costs when doing business in a state, and those
compliance costs grow as insurers expand their business
into multiple states. To provide consumers a more
affordable option, or options that have features which
insurance products might not be able to offer due to
regulatory concerns, other market entrants have
developed non-insurance products that provide benefits
to their customers in the event of a self defense incident.

Moreover, these non-insurance products and their
proprietors often have little to no regulatory oversight
beyond existing consumer protection laws. The specific
consumer protection provisions in the Texas Insurance
Code do not apply to these non-insurance products. The
proprietors in the non-insurance products space also
have more flexibility to innovate and create products
with a broader spectrum of benefits.

WHAT KINDS OF PRODUCTS ARE
CURRENTLY IN THE MARKETPLACE?

The best way I've developed to understand the
marketplace is to place existing products into one of
three categories:

e  Pure Insurance Products
e  Legal Services Programs
e  Membership Benefits Products

Collectively, 1 will refer to these categories as the
“facility.”

Pure Insurance Products

As the name implies, the consumer purchases an
insurance policy that provides benefits according to its
terms and conditions. The policy could be written in the
admitted or non-admitted insurance market. The insurer
is required to comply with various statutory provisions
protecting policyholders, including prohibitions on
unfair or deceptive practices.’

Because this is an insurance product, the insurer
has submitted to the regulatory oversight of the state’s
insurance regulator (in Texas, that would be TDI). The
regulator has significant statutory authority to monitor
the business practices, as well as the solvency, of the
insurer.

5 Texas Insurance Code Section 541.
¢ Occupations Code Sections 951 and 952, respectively.

These policies can provide a plethora of benefits
including coverage for legal fees for both civil and
criminal defense, liability insurance for any civil
judgment rendered in a self defense incident, as well as
liability coverage for hunting accidents and negligent
discharges.

Consumers purchasing these products may be
listed as the “named insured” on the policy, or they may
be added onto a larger liability policy with other
consumers as an “additional insured” under the policy.
Because there can be different rights for named insureds
and additional insureds, consumers purchasing these
products should fully review the terms and conditions of
such policies to determine what rights and benefits they
have as additional insureds.

Legal Services Programs

A second option is the legal services program.
Unlike insurance or membership benefits products,
these programs only pay for attorney’s fees and do not
provide financial protection for any civil judgments
rendered against the program member. They may also
pay for bail bonds and other court related expenses.

These programs explicitly state in their marketing
materials they are not insurance products. There is little
to no regulation of these programs outside of traditional
consumer protection laws.

In Texas, “prepaid legal services programs” and
“lawyer referral services” are regulated by the State Bar
of Texas.® “For profit legal service contract companies”
are regulated in statute by the Occupations Code as
well.” Some legal services programs in the self defense
liability space have taken the position they are none of
these. One proprietor in the facility operates in Texas
under the auspices of the “for profit legal service
contract companies” provision of the Occupations
Code.

Membership Benefits Products

The third option is the “membership benefits”
approach. Products purchased as memberships which
provide financial protection from acts of self defense are
not insurance policies, according to those proprietors
that sell them. These programs can offer a range of
benefits, including the payment of attorney’s fees for
both criminal and civil cases, as well as payment of any
civil judgment rendered against the member. Instead of
being a pure insurance product, the proprietors selling
the memberships may obtain their own insurance
policies (and even reinsurance) to pay proceeds to the
proprietor to fund benefits to the consumer.

The proprietors selling these memberships claim
their product is not an insurance policy. Much of that is

7 Occupations Code Section 953.
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likely driven by a desire not to be subject to insurance
regulation — such as contract form approval, solvency
regulation and market conduct examinations. It also
frees up the proprietor to offer services within their
agreements outside of the traditional range of insurance
benefits.

Some of the companies selling these memberships
use terms like “claims,” “coverage” and “liability
limits” which make them sound like insurance policies,
however. Consumers should be very aware they do not
have the same legal rights and protections for
membership type products than they do with true
insurance policies. Nor are the financial documents of
the membership program subject to regulator review,
meaning there’s no government oversight of the
program’s financial fitness to pay member claims.

WHY SO MANY OPTIONS?

With a few notable exceptions, insurance policies
do not cover intentional acts, such as acts of self
defense. Many insurance companies are reluctant to
write such policies due to the unique nature of the peril
they are insuring against, as well as the possibility of
reputational harm of the insurance company for offering
what many think is a controversial product. Further,
among a few state regulators, there is a concern such
insurance products on the grounds they are bad public
policy.

These challenges have led to the growth of
innovative ways to provide consumers with financial
and legal protection; the program options above are the
free market’s attempt to meet the needs of armed
citizens after a self defense situation.

It’s important to note some proprietors offer
different types of products, depending on the state in
which they are doing business. It may offer a legal
services program in one state while offering a pure
insurance product in another.

HOW DO THEY WORK?

The process varies among the different programs
within the facility, but as a general rule, a consumer who
has a policy or membership with the proprietor will
contact the proprietor to report a self defense incident
and seek assistance. The proprietor will make a
determination of whether the act constituted lawful self
defense. If it determines the act was in fact illegal, it
will refuse to provide benefits to the armed citizen.

WHAT ISSUES SHOULD CONSUMERS KEEP IN
MIND WHEN MAKING A PURCHASING
DECISION?

In researching this topic, I’ve uncovered several
subtopics and questions people should ask and research
before deciding to rely upon a particular product sold by
the facility. Below are a few the more common ones.

Please note this isn’t an exhaustive list, but it does
capture the more important ones.

Why does the product exclude illegal activities?

Consumers should note many agreements have
exclusions for illegal activities. This may seem
contradictory: the consumer is purchasing a product for
the express purpose of financial assistance in the event
they are facing criminal charges stemming from a self
defense event. The “colorable claim of self defense”
provision, however it is worded in the agreement,
restores benefits for those individuals who can articulate
(most likely done by their attorney) that the consumer
engaged in a legitimate self defense act.

Such provisions are necessary to keep the facility
from having to fund cases where there is no viable self
defense claims. This helps ensure there are funds
available for legitimate self defense cases.

Is coverage for domestic violence incidents
excluded?

The details of the exclusion varies between
products offered by the facility, but we can see a
common theme among many of them: self defense
incidents between current or former romantic partners
are not covered by many of the products on the market.
There are generally no limits to the scope of these
exclusions. Consumers seeking coverage or benefits
from a self defense liability product concerned about
this situation should spend extra time determining if a
particular product is right for them.

What are the qualifications of the individual(s)
deciding whether there are sufficient facts to support
a colorable claim of self defense?

When an insured or member makes a call to the
facility seeking assistance, someone will have to make
the determination of whether there is a colorable claim
of self defense. Note well the term “colorable claim of
self defense” generally doesn’t appear in the terms of
the various agreements within the facility. The
agreements instead represent the counterparty will
provide the consumer with certain benefits in the event
of a “lawful” or “justified” act of self defense.

With that background, consumers should have
some understanding regarding the qualifications of the
individual(s) applying the facts of a particular situation
to the agreement terms and then making that decision.
The consumer should also have an idea of the internal
policy of the facility proprietor in determining whether
to extend benefits. Is the individual a claims adjuster?
Do they have a legal background or law enforcement
background? If the merits of the self defense claim are
less than clear, what is the proprietor’s default position
on providing benefits (at least initially)?
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In short, who is making the critical decision and
what internal policies are they following to guide their
analysis?

Who chooses the attorney to represent the
consumer?

This will vary between proprietors within the
facility. Most programs allow the consumer to choose
the attorney, with some in the facility reporting certain
limitations. If a consumer has a particular defense
attorney in mind, they should do their research to
determine whether the proprietor will allow that
attorney to represent them.

Bear in mind the facility has a reputational risk as
well. It has a vested interest in seeing the attorney
defending the consumer is experienced and capable of
doing so.

Is there coverage for church security team activities?

This can vary between products offered by the
facility. Consumers who volunteer for such details - as
well as paid or volunteer law enforcement and other first
responders who are permitted to carry a firearm - should
carefully review benefits and limitations for consumers
who engage in such opportunities.

Does the product pay fees up front? Or does it only
reimburse a consumer only if they are successtul in
their legal defense?

This is a big one, and it’s one consumers really
need to understand. Some products — particularly pure
insurance ones — provide benefits to the consumer only
if the consumer prevails at trial or if the criminal
charges are dropped. This means the consumer must
front the money for their defense, and if successful, seek
reimbursement from the product.

Other products pay those fees up front, as they are
incurred, alleviating the need for the consumer to front
the money.

Does the consumer ever have to pay legal fees back
to the facility?

Some products — mainly pure insurance products,
but also some legal services programs — have a
reimbursement requirement (also called a “recoupment”
provision.) The public policy behind such requirements
stems from the adage that someone should not be able
to profit (or at least receive a benefit) for their criminal
actions.

I would submit an implied agreement exists
between consumers and proprietors — that funds paid by
consumers to fund only legitimate claims of self
defense. Money spent on frivolous self defense claims

8 Texas Penal Code Section 49.08.

won’t be available to those who truly need it in the
future.

The Washington State Office of the Insurance
Commissioner recently approved a pre-paid legal
service agreement — offered by an insurance company -
which provides “legal services to [policyholders] who
legal possess a weapon....in defense of themselves” -
contains the following requirement:

Furthermore, in the event that a [policyholder]
is found liable and/or guilty for intentional
infliction of harm on another, upon written
demand by [the insurer], the [policyholder]
shall fully reimburse [the insurer] for all legal
fees, expenses and costs associated with the
Legal Services & Benefits provided in
connection with the matter. Additionally, [the
insurer] will have no continued responsibility
to provide Legal Services & Benefits from the
date of the finding of liability and/or guilt.

I foresee significant public policy concerns with such
provisions which require reimbursement in the event of
a conviction or judicial determination of civil liability.
Consider the situation where a drunk driver, insured by
an auto insurance policy, is convicted of intoxication
manslaughter as defined in the Texas Penal Code.®
Despite the conviction, the auto insurer is still required
to provide a legal defense to the civil suit and, if the
driver is found to be legally liable, pay the judgement up
to the limits of the insurance policy. There is no parallel
requirement in the standard auto insurance policy for the
driver to refund their auto insurer in this situation.

Note well in the Washington example above, the
commissioner approved a policy form that permits the
insurer to recover when the policyholder “is found liable
and/or guilty for intentional infliction of harm on
another.” Arguably, this would not include convictions
for involuntary manslaughter.

The Texas Penal Code does not differentiate
between voluntary and involuntary manslaughter,
unlike other states. Voluntary manslaughter is part of
the murder statute, found in Penal Code Section 19.02.

In defining manslaughter, Section 19.04(a) simply
states “A person commits an offense if he recklessly
causes the death of an individual.” Section 19.05
defines criminally negligent homicide as an act
“caus[ing] the death of an individual by criminal
negligence.”

Note there is no element of intent in either the
Texas manslaughter or criminally negligent homicide
statutes. =~ What impact would this have on a
policyholder?
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In the U.S. Concealed Carry Association (USCCA)
insurance policy (as of the date of this paper, issued by
Universal Fire and Casualty Insurance Company on
behalf of Delta Defense) for its members, the
reimbursement  language reads as  follows:

Recovery or Recoupment

We shall have the right to seek recovery or
recoupment from an “insured” the amount of any
payments made to, for, or on behalf of the “insured”,
including payments made to third parties, if it is
determined that any such payments were made for
matters not covered by this Policy or are otherwise
prohibited by applicable law.

The policy provides coverage for “acts of self
defense” defined as:

“Act of self-defense” means the act of
defending one’s person or others against an
unlawful, unprovoked, and imminent threat of
death or serious bodily harm by an aggressor,
but only if:

1. any force used is both reasonable under the
circumstances and proportionate to the threat;
and

2. the act is permitted by applicable law.

Read together, a plea to or conviction of a charge of
manslaughter or criminally negligent homicide under
Texas law would be a judicial determination that the
purported self defense act was not “an act...permitted
by applicable law.” This would then trigger the
“Recovery or Recoupment” clause of the contract, even
though there was no judicial admission of an intentional
act in this scenario.

Put another way: the lack of language limiting the
reimbursement clause to intentional acts (like the
language in the Washington example) would mean any
plea pertaining to the self defense act would trigger the
reimbursement clause in the USCCA policy.

Would USCCA/Universal Fire and Casualty
Insurance Company, under a given fact pattern, elect to
pursue reimbursement? I asked the company about this.
They responded that coverage ends when a plea

 Email exchange with author and USCCA between August
19-23,2022. Email is possession of the author.

10 Besteman v. Pitcock, 272 S.W.3d 777 (Tex. App. 2008)
“Although Merriam Webster's Collegiate Dictionary defines
the term ‘unconscionable’ to mean "shockingly unfair or
unjust," MERRIAM WEBSTER'S COLLEGIATE
DICTIONARY 1362 (11th ed. 2006), Texas courts have
determined that the term carries no precise legal definition. In
re Marriage of Smith, 115 S.W.3d 126, 135 (Tex.App.-

agreement is entered and that the insurer would make a
decision as to whether to seek recoupment. While it
does not appear recoupment efforts would be
automatically initiated after a plea is entered, it is
certainly a possibility.’

The predictable net result of this in the self defense
situation: the consumer may be forced to choose
between pleading to a lesser crime (perhaps one not
requiring intent as an element) and being liable for the
attorney’s fees paid on their behalf, or going to trial and
hoping for an outright acquittal where they would not be
responsible for refunding the legal fees incurred as a
result of the charge.

Would such a clause be unconscionable? Texas
courts have long supported the right to freedom to
contract.'” Given the existence of products in the
marketplace that don’t contain reimbursement clauses,
insurers could argue consumers have a choice in
products, many of which do not have such clauses.

The better public policy, I would argue, is to refrain
from enacting laws and regulations which impede
access to justice. That’s especially true when other
insurance products pay benefits on behalf of their
consumers in similar legal situations.

As an aside, some insurance policies do in fact
provide coverage for intentional torts, such as libel and
slander. These policies generally do not require the
policyholder to refund expenses paid on their behalf if
the policyholder does not prevail at trial.

Consumers of products from the facility must be
crystal clear on the reimbursement issue. Does the
product pay up front or on a reimbursement basis? And
if the consumer is found guilty of a crime, do they have
to reimburse the proprietor back?

Can a proprietor provide significant benefits to
multiple consumers simultaneously?

In the defense of those regulators who mandate
reimbursement clauses in pure insurance products, we
should remember solvency of the proprietor is one of the
reasons they cite in that decision. It’s a legitimate
concern.

Proprietors not offering pure insurance products
are reluctant to disclose any information about their
financial position, often claiming it is proprietary.
While that may be true, consumers looking to buy these

Texarkana 2003, pet. denied); Arthur's Garage, Inc. v. Racal-
Chubb Sec. Sys., 997 S.W.2d 803, 815 (Tex.App.-Dallas
1999, no pet.). Unconscionability must be determined on a
case-by-case basis in light of a variety of factors. See Sw. Bell
Tel. Co. v. DeLanney, 809 S.W.2d 493, 498 (Tex. 1991)
(Gonzalez, J., concurring); Lee v. Daniels Daniels, 264
S.W.3d 273 (Tex.App.-San Antonio 2008, pet. filed).”
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products cannot meaningfully discern a proprietor’s
ability to pay benefits in situations where the program is
having to pay several large legal bills from various
members simultaneously.

Consumers purchasing pure insurance products
have an advantage here. The insurer’s financials have
been reviewed by a regulator to determine if the
proprietor meets solvency requirements. As indicated
earlier, consumers purchasing pure insurance products
written in the admitted market have the additional
benefit of the financial backing of the state guaranty
fund in the event the insurer becomes insolvent.

Some proprietors in the facility have purchased
insurance that inures to the benefit of the proprietor to
provide sufficient funds to pay member benefits. In
these situations, the consumer is not a policyholder; the
proprietor is. Presumably, the consumer makes a
request for benefits to the proprietor, who then in turn
makes a claim on the policy to have the funds necessary
to pay the benefits to the consumer.

So is a pure insurance product better than the other
products in the facility?

I hasten to add that choosing a pure insurance
product over another type of product offered by the
facility is not a guarantee your product of choice will be
solvent. Insurance companies can and do become
insolvent from time to time. Consumers should spend
the time necessary determining how much confidence
they have in the solvency of their proprietor of choice;
for non-insurance entities, this is nearly an impossible
task.

Earlier we discussed the differences between an
admitted and non-admitted (surplus lines) carrier.
Consumers preferring an insurance product should
determine whether the product being offered is in the
admitted or non-admitted market. If it’s written as a
surplus lines product, the insurer is subject to less
regulation for both solvency and consumer protection.

Another consideration is determining the identity
of the actual insurer. The proprietor offering the product
may only be the broker and not the actual insurer. It’s
conceivable a consumer could purchase a product
several years in a row with the same broker, but that the
actual policy they are buying is placed with a different
insurer from time to time. This will be disclosed to the
consumer, but that doesn’t absolve the consumer from
doing their due diligence.

Once a consumer has identified the insurer in
question, some simple internet searches can reveal a lot
about the company. Things consumers should ask the

' Demand for Hearing, OIC Order no. 19-0575, citing
Heckart v. A-1 Self-Storage, Inc., 415 P.3d 286, 295 (Cal.
2018).

internet about the insurer in question include:

e  How are they rated by the rating agencies, such as
A.M. Best, Moody’s, Demotech or Standard and
Poor’s?

e  What kind of reviews do they have?

What complaints have been filed against them?
And were they deemed justified?

e  What articles have been written about them,

especially in the insurance trade press?

Are “membership benefits products” acting as

liability insurers?
Stated another way, does saying “we’re not
insurance” make you “not insurance?”

The arguments raised by CCW Safe in administrative
proceedings with the Washington State Insurance
Commissioner in 2020 provide some insights into the
arguments such products are not insurance. In its
demand for hearing on the subject, CCW Safe argued:

e  “[a]n incidental contract provision that, for a fee,
shifts a risk of loss from the consumer to the
provider of the goods or services does not make the
agreement an insurance contract subject to
regulation under the Insurance Code.”"!

e CCW Safe’s Terms of Service does not insure
members “in a specified amount upon a
determinable contingency” as defined in section
48.01.040 of the Washington Revised Code.'?

e CCW Safe does not engage in underwriting or the
use of any rating factors in determining the
membership price, unlike an insurance company
calculating a premium. '

Reasonable minds can differ as to whether such
products constitute insurance. I would submit the more
a product goes beyond offering legal services and into
the role of paying third parties for damages on behalf of
a consumer, the more apt a regulator would be to
consider that business model a form of insurance.

Are any legally possessed weapons covered by
products offered by the facility?

Consumers will find this varies by product. Some
do provide broad coverage for weapons beyond
firearms, while others strictly limit benefits to those
situations in which the consumer used a legally
possessed firearm.  Some products limit “other
weapons” to situations where the self defense incident
occurs in the residence.

121d.
B1d.
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Do products offered by the facility cover use of

weapons in places where firearms are prohibited?

This also varies from product to product. Some
have an absolute policy against providing benefits for
such situations. Others have indicated they have a
policy against providing benefits, but that they look at
all the factors and make a decision based upon the
totality of the circumstances.

One notable example for Texas residents: CCW
Safe has a long explanation of when it provides benefits
for situations occurring in a gun free zone. One aspect
of their terms and conditions on this point reads as
follows from the “FAQ” section of their website:

If you are in a state which allows the business
(restaurant, etc.) to place a sign at the entrance
yet a representative has to tell you to leave the
premises or be arrested for trespassing (if
someone identifies you have a concealed
firearm) you will be covered if there is the
need to respond in self defense for you or
another in defense of a life threating injury
ONLY if you are not told to leave or if you
agree to leave and have the worst-case
scenario and have to defend your life or that
of another, as you are leaving, you would be
covered. If you are told to leave and refuse
then you are accepting the trespassing
charge and you will not be covered if an
incident occurs following your refusal to
leave and acceptance of the misdemeanor
charge of trespassing.'*

(emphasis original)

Texas Penal Code section 30.06(g) provides “it is a
defense to prosecution under this section that the license
holder was personally given notice by oral
communication described by Subsection (b) and
promptly departed from the property.” It would appear
CCW Safe would provide benefits in a situation where
a license to carry holder entered a premises with a
posted 30.06 sign, provided the license holder a) had not
been told to leave or b) had been told to leave and was
in the process of doing so when the self defense incident
occurred.

Consumers concerned about this particular
scenario should carefully review the agreement to
determine whether incidents occurring in gun free zones
are covered.

Is there coverage for accidental/negligent discharges?
Consumers will find this varies by product. Some
do provide broad coverage for such events.

14 https://ccwsafe.com/faq

What are some of the other benefits the facility
provides?

It varies by proprietor and level of service the
consumer purchases, but products currently provide
such things as:

e  Funds for bail

e  Expert witness fees

e  Wage reimbursement for days missed while in
court

e  Legal defense against “red flag” actions

WHAT SHOULD WE TELL OUR LEGISLATORS
ABOUT THESE PRODUCTS?

From time to time, attorneys find themselves in
positions to affect policy change as they have
discussions with state legislators or regulators. Perhaps
you are a state regulator or legislator. (If you are, and
you’d like to discuss this in more detail, please feel free
to reach out.)

If you’re a proponent of such products, what might
we urge them to do in furtherance of the market?

e First, do no harm. Don’t pass legislation or
promulgate regulations which would reduce access
to or the utility of such products.

e  Consider passing legislation prohibiting regulators
from imposing reimbursement requirements, so
consumers can take full advantage of the product
they purchased and maximize their access to
justice.

e If you're in a state that doesn’t permit these
programs, pass the laws necessary to allow them to
come to market.

e Consider passing something akin to Tennessee
Code Annotated 39-11-611(c) to protect the rights
of law-abiding citizens forced to defend themselves
in their homes, workplaces and vehicles. That
statute provides:

(c) Any person using force intended or likely
to cause death or serious bodily injury within
a residence, business, dwelling or vehicle is
presumed to have held a reasonable belief
of imminent death or serious bodily injury
to self, family, a member of the household or
a person visiting as an invited guest, when that
force is used against another person, who
unlawfully and forcibly enters or has
unlawfully and forcibly entered the residence,
business, dwelling or vehicle, and the person
using defensive force knew or had reason to
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believe that an unlawful and forcible entry
occurred.

(emphasis added)

e  Consider restricting the admissibility into evidence
of the existence of a facility product. The
admissibility of the existence of a liability
insurance policy is already significantly restricted
under both the Federal and Texas Rule of Evidence
411. Similarly, the existence of a legal services
program or membership benefits program is
irrelevant to prove an element of a crime or
negligence.

BEST PRACTICES FOR CONSUMERS
PURCHASING AND USING THESE PRODUCTS

This bring us to the question most of you are likely
asking at this point: “how do I figure out what’s right
for me?” As more products come to market, there are
more choices — and thus more decisions — to make when
securing one of these products.

Traditionally, a consumer seeking liability
protection for a particular situation would visit with
their insurance agent or broker. The agent or broker,
using their knowledge and experience, would
recommend a product or a suite of products and tailor
them to fit the consumer’s situation.

There is no equivalent of an agent or broker in this
market for all of the products offered by the facility;
only pure insurance products are sold via insurance
agents and brokers. Consumers are on their own in
determining what’s right for them.

For anyone considering purchasing a product (or
products), I think the following steps will help the
process:

Think about your common firearm usage. Do
you carry a handgun regularly and go to the
range on occasion to practice? Are you a
hunter who might benefit from hunting
liability protection? Do you volunteer on your
church’s security team? What are the most
likely scenarios where you would need the
benefits of one of these products?

Do you live in a venue where the prosecutor is
a proponent of self defense? Or in a venue
where armed self defense is viewed
negatively? From a civil liability standpoint,

!5 Email to author, dated August 23, 2022. Email in
possession of the author.

16 Under Texas law the elements of promissory estoppel are:
(1) a promise; (2) foreseeability of reliance thereon by the

how will your fellow citizens view your use of
armed self defense when a lower evidentiary
standard is applied to the facts of your case?
How much quality training in defensive
firearm usage have you had? Karl Rehn, a
nationally recognized firearms trainer and
expert witness in use of force cases, put it like
this:

I've worked many cases as an expert witness.
The most common factor is that someone with
no formal training or only carry permit
training makes a legally questionable use of
deadly force decision. The Texas License to
Carry course teaches the Penal Code, which is
not a guide to good tactics. Students mistake
the words "defense to prosecution" to mean "I
won't be arrested, charged or put on trial",
which is not the case. Armed citizens that seek
out and attend training beyond the carry
permit level, particularly courses that teach
tactics, not just mechanical shooting skills,
tend to make better decisions.

Over the past 30 years, none of my students
that have taken beyond-LTC tactics courses
that have used force or deadly force in actual
situations have had cases go to trial or the plea
deal level. Most were never charged or
arrested, and only those that fired shots had
cases that went to the grand jury and were no-
billed. Having a higher level of training also
provides a stronger foundation for a legal
defense, when the training can be used support
the reasoning behind the use of deadly force
actions that were taken.

Consumers with less training may find they need more
benefits and coverages from their product of choice if
they are less proficient with self defense decision
making skills. They should also seek additional
training.

What is your financial situation? Are you able to pay
out of pocket any fees necessary to go to trial? Is your
net worth insufficient to attract attention from personal
injury attorneys? Or are you somewhere in between?
As you do your research, reach out to the various
programs. Email them your questions. Save their
responses to help make a case for detrimental reliance
should it come to that later  on.'

promisor; and (3) substantial reliance by the promisee to his
detriment. MetroplexCore, L.L.C. v. Parsons Transp., Inc.,
743 F.3d 964, 977 (5th Cir. 2014) (citing English v. Fischer,
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At renewal time, review the details of the program
again. What’s changed? Do they provide the same
benefits they did previously? Do they have the same
terms and conditions?

My “most definitely not hard and fast rules” on
choosing the product best for you looks something like
this:

e High net worth individuals in venues where
prosecutors and juries are “self defense friendly”:
pure insurance product

e No to low net worth individuals who are primarily
concerned with affording access to the criminal
justice system: legal services programs

e  Individuals who are middle net worth and who live
in venues where they anticipate significant scrutiny
by prosecutors, trial lawyers and juries: a product
or combination of products that provide both
significant civil and criminal defense benefits, as
well as liability benefits for any civil judgments.

e Individuals with little to no quality defensive
firearm training in the last year: a product or
combination of products that provide both
significant civil and criminal defense benefits, as
well as liability benefits for any civil judgments.
They should also consider products with generous
expert witness benefits. And more training.

SO WHAT DID I END UP PURCHASING?

In August 2022, after extensive research into
various products and the facility in general, I purchased
memberships with CCW Safe and U.S. Concealed Carry
Association (USCCA), while retaining my long-
standing membership in the Armed Citizens Legal
Defense Network (ACLDN). I had not been a member
of CCW Safe or USCCA before.

I chose this combination of products to create a
wide spectrum of available benefits, given the venue
where I live and my typical firearms usage (frequent
concealed carry in a city and county with an increasing
violent crime rate'”).

I opted for CCW Safe because it offers:

e  Robust benefits; coverage for church security team
work; a stated understanding of 30.06 situations; no
reimbursement clauses; $1M civil liability
coverage; insurance backing (but not marketed as
an insurance product).

660 S.W.2d 521, 524 (Tex. 1983)). To show detrimental
reliance, “a plaintiff must show that he materially changed his
position in reliance on the promise.” Motten v. Chase Home
Fin.,, 831 F. Supp. 2d 988, 1002 (S.D. Tex. 2011).
https://www.gpo.gov/fdsys/pkg/USCOURTS-txnd-3 16-cv-
02296/pdf/lUSCOURTS-txnd-3_16-cv-02296-0.pdf

I also opted for USCCA because it offers:

e  Pure insurance product; $2M liability coverage, but
with a reimbursement clause and the potential for
no coverage in prohibited areas.

I kept my ACLDN membership because it provides a
cost effective benefit, directed by a board of advisors
who are leaders in the defensive firearms community.

I don’t know that I will keep any of these products
long term. I'm paying for CCW Safe and USCCA on a
monthly basis in the event I discover something about
the product that doesn’t work for me. I’ll decide as |
learn more, as the products change over time, and as
new products enter the market. I encourage others to do
their review and adjust their protection plans on a
regular basis. As mentioned earlier, these purchases are
not endorsements of the products.

IN A PERFECT WORLD, WHAT WOULD THESE
PRODUCTS DO/LOOK LIKE?

I stated at the beginning of this paper I am a strong
proponent of these products. I urge concerned citizens
to purchase one (or more) that fits their needs.

Having said that, I do have a wish list — things I
hope the facility will consider and implement as their
efforts to develop their products continue. I hasten to
add these things should not be mandated by the
government; think of this as a blueprint for new entrants
to the market and current ones looking to grow market
share. This list includes:

e Moretransparency about the proprietor’s ability to
pay benefits. Insurance companies routinely boast
of their financial strength, with receipts to back it
up. Non-insurance companies do not provide this
data.  Publishing an audit report from an
independent firm every year would go a long way
in helping consumers understand the product they
need in their time of serious legal crisis will be able
to provide for them. One option would be for non-
insurance facility participants to provide
consumers with an “Agreed Upon Procedure
Engagement,” which is “an attestation engagement
in which a[n accountant] performs specific
procedures on subject matter and reports the
findings without providing an opinion or

17 See, inter alia, “Travis County homicides up 120% outside
of Austin City Limits,” CBS News Austin,
https://bit.ly/3CAsFFK; Austin Police Department Chief’s
Monthly Reports, https://bit.ly/3ThYnO2
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conclusion.”’®  Such an engagement could be

tailored to provide sufficient information to enable
consumers to have a better understanding of the
proprietor’s financial wherewithal.

For insurance products, options in the admitted
market. As best I can tell, all the pure insurance
products are in the surplus lines market. Admitted
market products provide more protections for
consumers. Ideally, as insurers writing in this
market develop rate and loss history sufficient to
justify an admitted market product, they will create
that option for consumers.

Coverage for domestic violence incidents. 1
understand why the facility is hesitant to provide
benefits for someone accused of domestic violence.
Doing so would expose the facility to an increased
frequency of claims/requests for assistance. It also
creates the potential for reputational harm of the
proprietor. At the same time, the accused needs
resources to help defend against allegations in
court. As of August 2022, there seems to be a trend
within the facility to start extending coverage for
incidents between current and former romantic
partners after some proprictors retreated from
doing so. I hope this trend continues and
proprietors make the details of such coverage clear
to consumers.

Safeguards to protect sensitive communications
from consumers to the proprietor. A consumer
calls their proprietor of choice after self defense
incident, which may very well be the worst day of
their lives. The facility should strive to create best
practices by which information conveyed in that
initial contact cannot be used by the proprietor to
take an adverse action against the consumer to deny
or restrict benefits available under the terms of the
agreement. If the proprietor makes a determines
the consumer has not engaged in a legitimate act of
self defense, it should do so with information
derived independently from any information
derived from the first contact the consumer has
with the proprietor after the event.

Clear descriptions and standards of qualifications
for those making decisions about available
benefits. What do you know about the
individual(s) making the decision as to whether
you will be getting the benefits you need at your
moment in need? Are they attorneys? Self defense
experts? Licensed claims adjusters? Proprietors
should tell consumers the qualifications of the
individuals making these critical decisions.

18

https://us.aicpa.org/content/dam/aicpa/research/standards/au
ditattest/downloadabledocuments/at-c-00215.pdf

10

Discounts (assuming they are justified) for those
obtaining additional certifications or meeting
requalification goals on a regular basis. 1f a
consumer agrees to requalify to DPS or a local
police department’s shooting standards on a regular
basis, are they a better risk than someone who has
never taken a handgun class in their lives? If a
consumer successfully completes advanced
training from a certified provider, are they a better
risk for the proprietor? Providing discounts is a
way to encourage consumers to take quality
training on a regular basis, making them better gun
owners in the process.

FINAL THOUGHTS

To sum up:

Pure insurance products are more regulated for
consumer protection and solvency purposes. They
are also more likely to contain reimbursement
clauses.

Facility participants claiming their products are not
insurance do so in part to avoid state insurance
regulation, given the compliance costs and
restrictions that come with that. It also provides
those proprietors with the needed flexibility to
bring products to market with benefits which pure
insurance products might not be able to include.
This is a rapidly changing market. A product sold
today may not have the same features — or even
exist — a year from now.

These products promote access to justice by
creating a mechanism for consumers to help
secure legal counsel in the event they are
charged or sued.

Consumers must do a thorough due diligence when
selecting a product and should do so when the
product comes up for renewal.

Once you’ve chosen your product or products,
create a plan to quickly activate the benefits after a
self defense situation.

We should not lose sight of the fact the facility does
something the State Bar and consumer advocates spend
a lot of time talking about — providing access to justice.
Contrary to the opinions of its critics, the facility

provides significant public policy benefits beyond

access to justice — such as training opportunities and

educational
resources for post-event mental health counseling. The

products, bail bond assistance, and
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private sector is developing these products through free
market principles and not government mandates.

Armed citizens should strongly consider
purchasing a product that fits their needs, after
completing a thorough review of the various options and
considering the questions raised in this paper. The
facility should be encouraged by consumers, attorneys
and other thought leaders to continue to improve its
products to create greater utility and transparency of
them.

11



Self-Defense Protection Programs in Texas
by Sean P. Healy and Paul Martin, Attorneys
to the State Bar of Texas 2022 Firearms Law Seminar, 9/29/22

We receive constant inquiries about the “best” program to provide for armed persons who may have to use force in self-defense, or defense of others. The chart on the next page summarizes the
information we compiled. The underlying information comes from the providers’ agreements and from their answers. The information applies to a Texas resident in August, 2022. You should also review
Paul's paper which accompanies the chart, “Self Defense Liability Products — What Are They, How Do They Work, and How Do | Know Which Program Is Best for Me?”

10.

Disclaimer: This information is being provided as a public service, to be published in a paper provided to lawyers in a continuing legal education seminar. It is not legal advice to anyone. It is
not intended to be relied on by anyone.

Sources: This information came from the providers’ websites, and the relevant agreements. Most of the agreements are available online. We sent questionnaires to the providers, and allowed
those who responded to review their portion of the chart and offer corrections prior to publication.

Actual Terms and Conditions: Read the actual, current agreement before subscribing to any of these services, and before relying on any of them. The “fine print” matters. The actual
agreement will determine whether you are covered, should an incident occur. This chart attempts to summarize coverage, but it is impossible to fully discuss a coverage matter in a small box.

Gun-Free Zones: Most plans exclude coverage for incidents occurring in a gun-free zone. Some plans have exceptions to this exclusion. Others review incidents on a case-by-case basis.

ACLDN: This is a fund, accumulating over time, allowing members to request grants for legal assistance. Grants are discretionary. There is no stated coverage limit.

Law Enforcement/Security Officers/Gun Dealers/Place of Worship Safety Teams: Some plans exclude coverage for persons like these acting in a professional or organized volunteer capacity.
If you need coverage for your services as a professional or volunteer, you should confirm in writing that you are covered before subscribing or relying on any of these services.

Other States: These plans differ in significant ways, depending on the state of residence of the customer. These plans may be unavailable to residents of New Jersey, New York, and Washington.
This may change. Consumers should contact the provider to discuss any questions they have about the terms of the agreement and the states where it may not be effective.

NRA’s Carry Guard: This program terminated in 2019. This was a pure insurance program which reimbursed you for defense costs AFTER you won the court battle. It was succeeded by the
Lockton Affinity program.

Law Shield and Family Violence: Law Shield’s agreement excludes coverage for use of a weapon against current or former family members, household, or dating relationships. Law Shield
sent a letter to its members on 6/17/20 (https://www.triggerpressers.com/wp-content/uploads/2020/06/US-Law-Shield-Letter.pdf) indicating it will they will cover such incidents if the member’s
actions are justified. As of August 29, 2022, the Law Shield agreement for Texas still contained a "Family Violence Exclusion" on its website. Law Shield has advised it does not have a domestic
violence exclusion in Texas. Consumers are urged to contact Law Shield directly regarding any questions pertaining to their agreement.

Educational Benefits: Many plans provide educational resources such as training videos, online courses, magazines, written materials, newsletters, seminars, books, etc.

Sean P. Healy
Healy Law Offices, P.C.
113 E. Houston St.
Tyler, Texas 75702

(903) 592-7566
genghis@healylaw.com
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Factors for self-defense protection programs

Comparison for Texas resident, basic plan
BELIEVED TO BE CURRENT AS OF 8/15/22

stolen firearms

discharge coverage

Good Samaritan if trained

bond coverage

No  Feature PURE INSURANCE LEGAL SERVICE PROGRAMS MEMBER BENEFIT PROGRAMS
Lockton Affinity Right to Bear Insurance USCCA Armed Citizens Firearms Legal Law Shield CCW Safe Second Call
Legal Defense Network Protection
1 Website https://locktonaffinity outd https://protectw ithbear.co https://w ww .usconcealed || https://armedcitizensnetw https://firearmslegal.com/ https://w w w .uslaw shield.c || https://ccw safe.com/ https://w w w .secondcallde
oor.com/personal- m/plans?avad=194130_c carry.com/ ork.org/ om/ fense.org/
firearm-liability/ 27e12849
2 Cost/mo, basic plan $6.25 $10.95 $29.00 $11.25 $16.95 $10.95 $14.92 $9.95
(diff. levels) ($75/$125/$175/$265/yr) ($10.95/$20.95/$33.95/ ($29/$39/$49mo) ($135 first yr, then $95/yr)  ($16.95/$27.95/$44.95/ ($131.40/yr) ($179/$209/$519/yr) ($9.95/$14.95/
$50.95/mo) mo; $19.95 setup) $34.95/mo)
3 Crim. Defense $50k/$100k/$150k/$250k Unlimited Unlimited Unlimited, discretionary* Unlimited Unlimited Unlimited $100k
4 Civil Defense $250k/$500k/ $1M/$1.5M Unlimited Unlimited Unlimited, discretionary* Unlimited Unlimited Unlimited $500k/$1M
5 Civil damages $250k/$500k/ $1M/$1.5M None $2M None None None $0/$500k/$1M $50k/$250k
Combined single limit
6 Upfront or reimb. Reimbursement Upfront Upfront Upfront Upfront Upfront Upfront
7 Financial backing Lyndon Southern Evolution Ins. Brokers, underw ritten by Delta Accumulated fund w ith ? underw ritten by Fortegra Madison First Property & ?
Insurance Company LC dba Xinsurance Defense company periodic deposits (over company in many states Casualty, Ltd.
$3.5M)
8 Family coverage No Optional Optional spouse cov. Optional Only Fam. Premium Plan Optional Optional Optional
9 Cover pros/ Yes As affiliates ? assist off-duty members No Dealers excluded; Mil./Active or Retired Church security covered
volunteers? Church security covered LEO/Church scrty vols*
10 Family/dating/ ? ? Covered ? No See Note 8* No No
Domestic Viol.
11 Other states Yes Yes Yes Yes Only Premium Plans Optional Yes Yes
12 Other w eapons Yes Covered Yes All legal w eapons All legal w eapons All legal w eapons All legal w eapons
13 Expert witnesses ? Yes Covered Yes Up to $10k Optional Yes Yes
14  Bail ? Optional Up to $100k Assistance Up to $250k Optional Up to $500k/$1M Up to $250k
15  Time in court ? Optional $750/day No $300 per day No Yes $500/day
16 Hotline access to ? 24/7 claims hotline 247 Critical Response Yes Yes (attorney answ ers) 24 hour hotline; non- Operator to atty 24/7 Emergency Legal
atty Team Access emergency access Hotline
17 Atty choice Insured’s choice ? Insured’s choice Member’s choice local atty experienced in Independent Program National Trial Counsel Local Attorney Referral in
crimlaw or self-defense Attorney 24 Hours
_7 18 Other benefits Covers accidents, lost or Optional accidental ? Educational package ? ID theft, kids, hunt/fish, Civil liability, upgrade ?
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