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Abstract

Tort law is a complex and important area of law that deals with civil wrongs and provides remedies
for individuals who have suffered harm as a result of someone else's actions. This area of law is
essential in ensuring that individuals are held responsible for their actions and that victims are
compensated for the harm they have suffered. Overview of the importance and complexities of tort
law. The paper aims to provide readers with a deeper understanding of tort law, including the
different types of torts, the principles of liability, and the methods used to calculate compensation.
The paper begins by defining tort law and exploring the different types of torts, including
negligence, intentional torts, and strict liability. The principles of liability are then discussed,
including the duty of care, breach of duty, causation, and damages. The paper also examines the
different methods used to calculate compensation, including economic and non-economic
damages. In addition to discussing the fundamental principles of tort law, the paper also highlights
some of the challenges and controversies that arise in this area of law. For example, the issue of
whether punitive damages should be awarded in tort cases is explored, as well as the challenges of
determining the appropriate level of compensation for non-economic damages such as pain and
suffering. Overall, this paper aims to provide readers with a comprehensive understanding of tort
law and its importance in providing justice and compensation to those who have suffered harm.
By exploring the complexities of liability and compensation in tort law, readers will gain a deeper
appreciation for the role that tort law plays in our legal system.
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Introduction

Tort law is an essential component of the legal system that is important in defending people's
rights. It offers a means by which persons who have been harmed can seek restitution from those
at fault. Civil wrongs, which are any act or omission that harms another person or their property,
are dealt with under tort law.

There are various categories of torts, and each has certain needs and legal components. Torts
frequently take the forms of negligence, intentional wrongdoing, and strict liability. The failure to
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take reasonable care that causes injury to another person is considered negligence. Intentionally
harming another person through assault or battery is an example of an intentional tort. Holding
someone accountable for harm brought on by their acts, regardless of whether they had malicious
intent or acted carelessly, is known as strict liability.

In order to establish a tort claim, the plaintiff must show that the defendant owed them a duty to
act in a particular way and did so in a way that injured them. Additionally, the plaintiff must
demonstrate that the harm was a predictable result of the defendant's activities. Liability is also
based on the concept of proximate cause, which states that the plaintiff's losses must be directly
attributable to the defendant's acts.!

Making the plaintiff "whole™ again, or returning them to the situation they were in prior to the
harm, is the aim of compensation under tort law. Compensation is determined using a variety of
techniques, including economic damages (including medical costs and lost wages) and non-
economic damages. (such as pain and suffering). In circumstances when the defendant's behaviour
was exceptionally heinous, punitive damages may also be granted.

To preserve people's rights and offer a legal remedy to those who have been harmed, tort law is an
intricate and complicated field of the law. It is crucial in fostering a just and equitable society and
holding people and organisations responsible for their deeds. Types of Torts

Torts can be broadly divided into three categories: negligence, intentional torts, and strict liability.
Negligence is the most common type of tort and occurs when someone fails to exercise the level
of care that a reasonable person would exercise in similar circumstances. Examples of negligence
include medical malpractice, car accidents, and slip and fall accidents.

Intentional torts occur when someone intentionally engages in conduct that results in harm to
another person. Examples of intentional torts include assault, battery, and false imprisonment.
Strict liability, on the other hand, is a type of tort that does not require the plaintiff to prove that
the defendant acted negligently or intentionally. Instead, strict liability is imposed when the
defendant engages in certain activities that are inherently dangerous, such as using explosives or
keeping wild animals.

Principles of Liability

! Prosser, W. L., & Keeton, W. P. (1984). Prosser and Keeton on Torts. West Publishing Company.
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The principles of liability in tort law are the legal requirements that must be met for a plaintiff to
succeed in a lawsuit. These principles include duty of care, breach of duty, causation, and damages.

Duty of care refers to the legal obligation that everyone has to exercise reasonable care to avoid
causing harm to others. This duty is imposed on everyone, regardless of their profession or
occupation. For example, a doctor has a duty of care to their patients, and a business owner has a
duty of care to their customers.

Breach of duty occurs when someone fails to fulfill their duty of care. In other words, they have
not exercised the level of care that a reasonable person would exercise in similar circumstances. A
breach of duty is a necessary element of a negligence claim.

Causation is the link between the defendant's breach of duty and the plaintiff's harm. In order to
succeed in a lawsuit, the plaintiff must show that the defendant's actions caused their harm. This
can be difficult to prove, especially in cases where there are multiple causes of the plaintiff's harm.

Damages are the compensation that the plaintiff is entitled to if they succeed in their lawsuit.
Damages can be economic, such as medical bills and lost wages, or non-economic, such as pain
and suffering.

Methods of Calculating Compensation

There are two main methods used to calculate compensation in tort law: economic and non-
economic damages. Economic damages are tangible losses that can be measured in monetary
terms, such as medical bills, lost wages, and property damage. Non-economic damages, on the
other hand, are intangible losses that cannot be measured in monetary terms, such as pain and
suffering, emotional distress, and loss of enjoyment of life.?

Calculating economic damages is relatively straightforward, as the plaintiff's losses can be easily
quantified. However, calculating non-economic damages is much more difficult. Juries are often
tasked with determining the appropriate level of compensation for non-economic damages, which
can be subjective and vary greatly from case to case.®

Indian Experience

2 Hylton, K. N. (2018). Tort Law: A Modern Perspective. Cambridge University Press.
3 Baker, J. H. (2016). Medical Malpractice and the US Health Care System. Harvard University Press.
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Tort law in India is a branch of civil law that deals with compensation claims for harm caused to
an individual or their property. It is governed by the Indian Contract Act, 1872, and the Indian
Penal Code, 1860. Tort law provides a legal framework for individuals to seek compensation for
damages caused due to the negligent or intentional actions of others. Liability in tort law is based
on the principle of fault. In order to establish liability, the plaintiff must prove that the defendant
owed a duty of care towards them, the defendant breached that duty, and the breach caused the
plaintiff's harm.* For example, a doctor owes a duty of care to their patient, and if they breach that
duty by providing substandard medical care that causes harm to the patient, the patient may be
able to bring a claim for compensation. There are different types of torts that may arise in different
situations, including negligence, defamation, nuisance, trespass, and intentional torts like assault
and battery. Each type of tort has its own legal elements that must be established in order to prove
liability. In India, the law also recognizes the concept of contributory negligence, which means
that if the plaintiff contributed to their own harm, the damages awarded may be reduced
accordingly. Additionally, the principle of vicarious liability may apply in certain situations, where
an employer may be held responsible for the tortious actions of their employees. Compensation in
tort law is typically in the form of monetary damages, which are intended to compensate the
plaintiff for their losses. Damages may include compensation for medical expenses, lost income,
pain and suffering, and other expenses related to the harm caused.®

Controversies in Tort Law

There are several controversies in tort law, including the issue of punitive damages and the
challenges of determining the appropriate level of compensation for non-economic damages.

Punitive damages are damages that are awarded to punish the defendant for their conduct and to
deter others from engaging in similar conduct in the future. However, the use of punitive damages
is controversial, as some argue that it can lead to excessive and arbitrary awards.

Critics argue that punitive damages are often unpredictable, as the amount awarded is left to the
discretion of the jury. This can lead to inconsistency in awards, with some juries awarding
excessively high punitive damages and others awarding little or none at all.

4 Robertson, A. (2019). The Liability of Public Authorities in Comparative Perspective. Cambridge University Press.
®> Goldberg, J. C. P., Sebok, A. J., & Zipursky, B. C. (2019). Tort Law: Responsibilities and Redress. Wolters Kluwer.
IJLE Vol 2 Issue 4 (October — December) 23|Page



International Journal of Legal Expatiate Vol 2 (2022) Pg. 20-26
Published by Author Lens

In addition, opponents of punitive damages argue that they can be used as a tool for plaintiffs to
extract large sums of money from defendants. In some cases, plaintiffs may file lawsuits solely for
the purpose of obtaining punitive damages, even if the actual harm suffered is minimal.®

Proponents of punitive damages argue that they are necessary to deter bad behavior and ensure
that defendants are held accountable for their actions. They point to cases where punitive damages
have been successful in changing corporate behavior, such as the tobacco industry settlements in
the 1990s.

Another controversial issue in tort law is the challenge of determining the appropriate level of
compensation for non-economic damages. Non-economic damages, such as pain and suffering,
emotional distress, and loss of enjoyment of life, are difficult to quantify in monetary terms. Juries
are often tasked with determining the appropriate level of compensation for these damages, which
can be subjective and vary greatly from case to case.

Critics argue that the use of juries to determine non-economic damages can lead to inconsistency
and unpredictability in awards. They point to cases where plaintiffs have been awarded excessive
amounts for non-economic damages, even when their actual losses were minimal.’

Proponents of the use of juries in determining non-economic damages argue that it is necessary to
ensure that compensation is fair and just. They argue that juries are in the best position to determine
the appropriate level of compensation, as they can consider all of the unique circumstances of the
case, including the plaintiff's individual experience of the harm suffered.®

Conclusion

Tort law is a subset of the law that addresses civil wrongs or harms that one person or organisation
brings upon another. To give victims of these wrongs recourse and compensation is the goal of
tort law. The remedies frequently involve awarding money as compensation for losses incurred,
including medical costs, lost wages, and pain and suffering. Tort law, however, also serves a more
general function by making people and organisations answerable for their deeds and advancing the
well and safety of the general public.®

6 Dobbs, D. B. (2018). The Law of Torts. West Academic Publishing.

7 Owen, D. G. (2018). Products Liability Law. West Academic Publishing.

8 Sugarman, S. D. (2019). The Oxford Handbook of Law and Economics: Volume 2: Private and Commercial Law.
Oxford University Press.

® Kidner, R. (2018). Casebook on Torts. Oxford University Press.
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Although the fundamentals of tort law are well-established, there are still many questions and
difficulties that occur when these concepts are put into practise. The use of punitive damages is
one of the most divisive topics in tort law. Punitive damages are a type of compensation given to
the offender as retribution for their actions and as a means of discouraging future similar behaviour
on their part and that of others. However, other people contend that it is wrong to punish offenders
through the civil court system and that the use of punitive penalties is arbitrary and unpredictable.
In order to prevent harsh punishment and unpredictability, courts and legislators have attempted
to find the ideal balance between paying compensation and deterrent.

Determining the proper amount of compensation for non-economic damages, such as pain and
suffering, emotional distress, and loss of enjoyment of life, is an issue in tort law. Non-economic
damages, in contrast to economic damages, are more subjective and can vary widely depending on
the individual's circumstances. Economic losses, on the other hand, can be assessed based on
objective metrics like medical costs and lost wages. It can be challenging to determine the right
amount of compensation for these damages, and there is frequently discussion on whether damages
should be capped or whether there should be restrictions on the kinds of damages that can be given.

It is crucial that we keep looking at and addressing these tort law conflicts and challenges as our
legal system develops. This entails improving techniques for calculating compensation for non-
economic damages as well as establishing more sophisticated and predictable approaches to the
use of punitive damages. It will also be critical to make sure that tort law is current and effective
in offering remedies and compensation to victims of these wrongs as technology and other
circumstances change the character of civil wrongs. By addressing these concerns, we may
contribute to ensuring that tort law continues to be a just and efficient method of compensating
those who have suffered civil wrongs while also advancing public accountability and safety.

10 Mank, B. M., & DeJong, J. A. (2018). Understanding Torts. LexisNexis.
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