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I. Statement of Interest 

I am a Pro Se plaintiff in a PA PUC (PUC) administrative court case against 

Metropolitan Edison Company (Met-Ed).1  My case was stayed due to the instant 

case.  I have shared my analysis with many other Pro Se complainants needing 

assistance on what the law means, and many of those cases are currently stayed at 

the Commonwealth Court and PA PUC administrative court, ready to be argued 

and appealed. 

 The term “depreciation” and what it means is key to any analysis seeking to 

define PA C.S. §2807(f)(2)(iii).  I am uniquely qualified to provide this analysis.  I 

am a Special Agent with a federal law enforcement agency.  I investigate criminal 

violations of federal tax laws and other related criminal statutes, such as money 

laundering, wire fraud, mail fraud, bank fraud, conspiracy and more.  Prior to my 

position as a Special Agent, I was a Revenue Agent and Subject Matter Expert 

with the Internal Revenue Service’s Large Business and International Division for 

approximately 8 years.  In those roles, I conducted technical tax examinations of 

large and international businesses that dealt with intricacies of tax law, regulations, 

various rulings, technical advice memorandums, and judicial precedent, as well as 

advising examination teams nationwide.  In these positions, I have analyzed and 

interpreted the meaning of many different statutes, especially those involving 

 
1 V. Wes Zimmerman v. Metropolitan Edison Company, Docket No. C-2019-3007568 
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federal tax law.  Through this experience, I am uniquely qualified to opine on PA 

C.S. §2807(f)(2), especially §2807(f)(2)(iii).  The analysis I provide in this Amicus 

Brief is my own personal analysis and is not the analysis or opinion of my 

employer.  Additionally, no other person or entity paid for the writing of this 

Amicus Brief. 

II. Summary – Act 129 Does NOT Mandate Smart Meters 

The case at hand concerns the appeals of the PUC, PECO Energy Company 

(PECO), and customer complainants Maria Povacz, Laura Sunstein Murphy, and 

Cynthia Randall and  Paul Albrecht (“Complainants”) challenging the 

Commonwealth Court’s decision in Povacz v. Pa. PUC, 241 A.3d 481 (Pa. 

Cmwlth. 2020) (“Povacz”). In Povacz, the Commonwealth Court held, among 

other things, that Act 129 of 2008 (the Act) does not mandate that electric 

distribution companies (EDCs), like PECO, install smart meters, and remanded 

the case back to the PUC for consideration of customers’ requests for 

accommodations, if any are appropriate, given the court’s decision that the Act 

does not mandate smart meters. 

The Commonwealth Court was correct in its finding that the Act does not 

mandate the installation of a smart meter, however, the Court did not base its 

conclusion on a complete analysis of the relevant portion of the Act.  A complete 

analysis is the topic of this brief.  The court also erred in remanding back to the 
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PUC for accommodations.  Because the Act does not mandate smart meters, which 

as you will see, it does not, there is no accommodation or state-wide opt-out 

needed. 

The relevant part of the Act to be analyzed is PA C.S. §2807(f)(2), IN ITS 

ENTIRETY.  PA C.S. §2807(f)(2) states: 

(f)(2) Electric distribution companies shall furnish smart meter technology as 

follows: 

(i) Upon request from a customer that agrees to pay the cost of the 

smart meter at the time of request. 

(ii) In new building construction. 

(iii) In accordance with a depreciation schedule not to exceed 15 years. 

The Commonwealth Court focused its analysis on the word “furnish” at 

§2807(f)(2), and, in summary, and in conjunction with other areas of the Act, 

concluded that the word “furnish” does not require a customer to avail himself of 

every aspect of smart meter technology, thereby concluding that smart meters are 

not mandatory.  The Energy Association of Pennsylvania in its Amicus Brief 

focused its analysis on the word “shall,” stating that it means “must”, or creates a 

mandate.  Notably, neither of these analyses discusses §2807(f)(2)(i), (ii), and (iii) 

in its entirety, or fully analyzes what each means.  Both miss the point entirely.  

My analysis will focus on what the plain language of §2807(f)(2)(i), (ii), and, 
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especially, (iii) means.  As you will see, there is no system-wide mandate. 

 §2807(f)(2)(i) and (ii) require no detailed analysis.  EDCs shall furnish 

smart meter technology upon request from a customer that agrees to pay for the 

cost of the meter at the time of request (§2807(f)(2)(i)), and EDCs shall furnish 

smart meter technology in new building construction (§2807(f)(2)(ii)).  What will 

be shown in this analysis is that §2807(f)(2)(iii) defines the maximum service life 

of smart meter technology and creates a requirement that such technology be 

replaced at least every 15 years. 

III.  Analysis 

A. The PUC Misrepresents the Plain Language of PA C.S. § 2807(f)(2)(iii) 

As can be demonstrated by the PUC’s own Implementation Order of June 

2009,2 Met-Ed’s Smart Meter Deployment Plan,3 Pennsylvania’s legislative 

history and various accounting and tax authorities and definitions, the PUC does 

not interpret the plain language of PA C.S. §2807(f)(2) correctly. 

The PUC Implementation Order of June 20094 on page 14 states, “The 

Commission believes that it was the intent of the General Assembly to require all 

 
2 Docket No. M-2009-2092655 
3 Docket No. M-2013-2341990; Met-Ed’s Smart Meter Deployment Plan is a joint deployment 
plan with Pennsylvania Electric Company (Docket No. M-2013-2341994), Pennsylvania Power 
Company (Docket No. 2013-2341993) and West Penn Power Company (Docket No. 2013-
2341991).  For purposes of this document, it will be referred to as Met-Ed’s Deployment Plan. 
4 Docket No. M-2009-2092655 (see Appendix E) 
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covered EDCs to deploy smart meters system-wide when it included a requirement 

for smart meter deployment in accordance with a depreciation schedule not to 

exceed 15 years.” 

The PUC provided no analysis of how it arrived at the conclusion above.  

This is the equivalent of saying “it means this because I said so.”  The PUC forced 

the plain language of §2807(f)(2)(iii) into a mandatory smart-meter narrative 

which has caused most EDCs to force smart meters on all customers, even over 

customer objections.  The PUC arrives at the incorrect conclusion that Act 129 

creates a state-wide mandate of smart meters by covered EDCs by misrepresenting 

unambiguous legislative intent and misconstruing plain legislative language that 

leaves no room for ambiguity. 

The PUC claims the language of furnishing of smart meters “in accordance 

with a depreciation schedule not to exceed 15 years” to mean covered EDCs must 

force smart meters on all customers within 15 years.  In addition, the PUC 

conflates furnishing smart meters with removal of analog meters, when, in fact, the 

Act is silent on currently deployed analog meters. 

The following discussion focuses on subparagraph (f)(2)(iii) of the Act: 

“Electric distribution companies shall furnish smart meter technology as 

follows …in accordance with a depreciation schedule not to exceed 15 years.” 
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Interpreting this as a mandatory roll-out of smart meters within 15 years 

lacks not only common sense, but also ignores a key term found in the law – 

“depreciation.”  Since “depreciation” is an accounting or tax term, it is necessary to 

consider how applicable authorities define the term “depreciation.” 

B. The PUC Uses the Term “Depreciation” Deceptively 

Internal Revenue Code5 (IRC) §167(a) and Treasury Regulation (Treas. 

Reg.) §1.167(a)-1(a) define depreciation as an allowance (deduction) for the 

exhaustion, wear and tear, and obsolescence of property used in a trade or business 

or property held for the production of income.  Treas. Reg. §1.167(a)-1(a) goes on 

to dictate that depreciation deductions are allocated over an asset’s useful life. 

Black’s Law Dictionary6 mirrors this definition of depreciation as a decrease 

in the potential of an asset over its lifetime.  Various financial accounting 

authorities have the same or similar definitions, such as the Federal Energy 

Regulatory Commission (FERC).7  These definitions show that the terms “wear 

and tear”, “exhaustion”, or “obsolescence” are synonymous with the term 

depreciation.  A depreciation schedule (or wear and tear schedule, exhaustion 

schedule, obsolescence schedule) is a schedule that ultimately defines an asset’s 

 
5 Internal Revenue Code of 1986, as amended; see Appendix B and C 
6 https://thelawdictionary.org/depreciation/; see Appendix A 
7 FERC is an agency that regulates the interstate transmission of electricity, natural gas, and oil. 
FERC also administers accounting and financial reporting regulations of its regulated companies. 
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useful life (typically in terms of years) and for accounting and tax purposes -  

allocates the asset’s cost over its useful life.  In fact, Treas. Reg. §1.167(a)-1(b) 

defines useful life as the period over which an asset may reasonably be expected to 

be useful in a trade or business or for the production of income. 

FERC, when it comes to defining the term “depreciation”, mirrors what has 

already been presented above.  In establishing standards for depreciation for 

accounting purposes, FERC wanted to ensure that electric utilities charge proper 

amounts of depreciation to expense in each financial reporting period for the 

purpose of allocating in a systematic and rational manner the cost of utility 

property to the periods which the property is used in utility operations, i.e. over its 

estimated useful service life.8  The definition of depreciation according to FERC’s 

Uniform System of Accounts for electric utilities is “the loss of an asset’s service 

value not restored by current maintenance.”9  Once again, depreciation means wear 

and tear, obsolescence, or exhaustion of an asset – an asset like a smart meter.  

FERC does not somehow make the term “depreciation” mean deployment, nor 

does any other authority.  “Deprecation” never means “deployment.” 

Based on the definition of “depreciation” and “useful life” as used in legal 

and accounting contexts, the plain statutory language of §2807(f)(2)(iii) must be 

 
8 65 FR 47664 and 65 FR 47666; see Appendix D 
9 18 CFR 101. Definition No. 12; see Appendix D 
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interpreted as follows – using terms synonymous with depreciation to aid in 

interpretation: 

Electric distribution companies shall furnish smart meter technology as 

follows … in accordance with a wear and tear, exhaustion, or 

obsolescence schedule not to exceed 15 years. 

In other words, §2807(f)(2)(iii) establishes the maximum service life of smart 

meters.  This paragraph of the Act makes no reference to a mandatory roll-out of 

smart meters by all EDCs (regardless of their number of customers).  It does not 

say nor can it be inferred in any way, that there is a required system-wide 

deployment of smart meters on a schedule of no longer than 15 years, as stated in 

the PUC’s 2009 Implementation Order.  This section of the Act does not refer to 

replacing analog meters (in fact, no section does). Rather it plainly spells out that 

AMI (smart meters) are to have a service period not to exceed 15 years, and Met-

Ed’s Smart Meter Deployment Plan (discussed later) confirms this.  

The General Assembly previously enacted laws regarding the term 

“depreciation” as part of the Public Utility Consolidated Statutes. Section 1703 of 

Title 66 states in part: 

§1703. Depreciation accounts; reports. 

(a) Accounts.--Every public utility shall carry on its 

books or records of account, proper and reasonable sums 
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representing the annual depreciation on its property used 

or useful in the public service, which sums shall be based 

upon the average estimated life of each of the several 

units or classes of depreciable property. The commission, 

by appropriate order, after hearing, shall, except where 

found to be inappropriate, establish for each class of 

public utilities, the units of depreciable property, the loss 

upon the retirement of which shall be charged to the 

depreciation reserve. (underlining added) 

66 Pa. C.S. 1703(a). 

66 PA C.S. §1703 (b) states: 

(b) Statements.--Every public utility shall file with the 

commission, at such times and in such form as the 

commission may prescribe, statements setting forth the 

details supporting its computation of annual depreciation, 

as recorded on the books or records of accounts of the 

public utility. If the commission, upon review of such 

statements, is of the opinion that the amount of annual 

depreciation so recorded by any public utility is not 

reasonable and proper, it may, after hearing, require that 
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provision be made for annual depreciation in such sums 

as may be found by it to be reasonable and proper. In 

making its findings, the commission shall give 

consideration to the experience of the public utility, and 

the predecessors of the public utility in accumulating 

depreciation reserves, the retirements actually made, and 

such other factors as may be deemed relevant. 

(underlining added) 

Clearly the General Assembly was familiar with the term “depreciation” 

when it made a policy decision to specify the “useful life” of smart meters.  That 

decision is consistent with Section 1703.  

There is evidence elsewhere in the Act showing that the General Assembly 

knows the meaning of the word “depreciation.” §2807(f)(7) says “an electric 

distribution company may recover reasonable and prudent costs of providing smart 

meter technology under paragraph (2)(ii) and (iii),10 as determined by the 

commission.  §2807(f)(7) says these costs include “annual depreciation and capital 

costs over the life of the smart meter technology and the cost of any system 

upgrades that the electric distribution company may require to enable the use of 

smart meter technology…..” 

 
10 Specifically, this is referring to 2807(f)(2)(ii) and (iii). 
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Yet again – the General Assembly correctly applies the term “depreciation” 

in the context of the Act.  In §2807(f)(7) the General Assembly knew that 

depreciation is a cost allocating the wear and tear of a smart meter over its useful 

life.  Depreciation means the same thing here as it does in §2807(f)(2)(iii).  

Depreciation means depreciation (also known as wear and tear, obsolescence, or 

exhaustion).  Depreciation does not mean deployment. 

§2807(f)(2) in its entirety as written by the General Assembly means that the 

only way homeowners would be furnished their first smart meter was to request 

one and pay for its cost at time of such request (if living in existing construction).  

In new construction, smart meters “shall be furnished.” Thereafter, the smart meter 

that was furnished must be replaced with a new smart meter over a period not to 

exceed 15 years.11 

The PUC incorrectly interprets (f)(2)(iii) as a requirement for system-wide 

smart meter deployment within 15 years with no exceptions.  The PUC has 

substituted “deployment and installation schedule” for “depreciation schedule.”  

Nowhere does any authority define or use the terms “deployment” or “installation” 

as synonymous with the term “depreciation.”    

 
11 It should be noted, there does not appear to be any prohibition from an EDC asking a customer 
if they consent to the installation of a smart meter if a customer would not fall under 
2807(f)(2)(i) or (ii).  Instead, covered EDCs have been forcing smart meters on customers not 
falling under 2807(f)(2)(i) or (ii). 
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§2807(f)(2) of the Act says EDCs shall furnish smart meter technology 

under three conditions only, and none of those conditions means a system-wide 

mandatory deployment. 

§2807(f)(6) of the Act states that subsection (f) does not apply to EDCs with 

100,000 or fewer customers.  This does not mean that customers of all EDCs with 

100,001 or more customers must accept a smart meter, rather it means that 

(f)(2)(i), (f)(2)(ii), and (f)(2)(iii) do not apply to EDCs with 100,000 or fewer 

customers.  Therefore, EDCs with 100,000 or fewer customers do not have to 

furnish a smart meter upon request from a customer and nor do they have to 

furnish a smart meter in new construction.  It does not mandate smart meters on 

customers of EDCs with 100,001 or more customers.   

§2807(g) of Act 129 does include definitions of smart meter technology, 

including that it shall enable time-of-use rates, HOWEVER, the ONLY section of 

Act 129 that discusses how this technology “shall be furnished” is section (f).12 

C. The PUC Actually Knows the Correct Meaning of “Depreciation” 

In its Implementation Order of June 2009, on page 12 (where new 

construction is discussed), the PUC states the following: “As with all equipment, 

meters have a useful life.  EDCs determine how much to invest in meter equipment 

 
12 As smart meters are provided to those who request one, and in new building construction, time 
of use rate requirements are honored. 
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based on its useful life and have an opportunity to depreciate that investment over 

the useful life of the meter.  In addition, EDCs have an opportunity to recover the 

cost of the meter from ratepayers.”13 

As shown above, the PUC used the terms “useful life” and “depreciation” 

when discussing meters (including smart meters) and related those terms to the 

meter’s cost and its useful life.  This example taken from the PUC’s 2009 

Implementation Order illustrates that the PUC appears to know that “depreciation” 

is, in fact, a term that relates to exhaustion, wear and tear, and obsolescence of an 

asset, and knows that for accounting purposes, depreciation refers to allocating the 

cost of an asset over its useful life.  It also shows that the PUC should know that 

depreciation does not mean “mandatory deployment.”  Rather depreciation is a 

result of deployment of an asset. 

After showing an understanding of what depreciation means on page 12, it is 

unclear how only two pages later in the Implementation Order, on page 14, the 

PUC states “The Commission believes that it was the intent of the General 

Assembly to require all covered EDCs to deploy smart meters system-wide when it 

included a requirement for smart meter deployment “in accordance with a 

 
13 See Appendix E 
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depreciation schedule not to exceed 15 years.”14  There is simply no basis for this 

position. 

Further, on page 28 going into page 29 of the Implementation Order where 

recovery of costs of deployment and installation of smart meter technology is 

discussed,15 the PUC states “these costs would include both capital and expense 

items relating to all plan elements, equipment and facilities, as well as an analysis 

of all administrative costs.  More specifically, these costs would include, but not be 

limited to, capital expenditures for any equipment and facilities that may be 

required to implement the smart meter plan, as well as depreciation, operating and 

maintenance expenses.”  Once again – the PUC uses the term “depreciation” 

correctly as an accounting term as a cost resulting from the deployment of smart 

meters.  “Depreciation” is not synonymous with the term “deployment” – rather 

the terms are separate and distinct.   

The PUC’s discussion of the recovery of costs in the paragraph above comes 

from §2807(f)(7) of the Act.  §2807(f)(7) provides that part of the recoverable 

costs include annual depreciation and capital costs over the life of smart meter 

technology.  In §2807(f)(7), depreciation is clearly an expense for the exhaustion, 

wear and tear, and obsolescence of a smart meter.  Based on the PUC’s 2009 

 
14 See Appendix E 
15 See Appendix E 
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Implementation Order references to “depreciation” discussed above, the PUC 

appears to understand the correct meaning and usage of the term.  It is not logical 

that “depreciation” should somehow be defined completely differently by the PUC 

for purposes of §2807(f)(2)(iii).  Nor is it truthful to ascribe to legislators an intent 

which was entirely absent from actual wording and legislative discussion just prior 

to passage of the Act solely for purposes of §2807(f)(2)(iii). 

Additional historical clarity can be seen in the words of the PUC itself – as 

recently as December 19, 2019.  In its Act 129 Total Resource Cost (TRC) Test for 

202116, on page 21, the PUC discusses effective useful life and stated “While 

certain technologies may have an expected useful life greater than 15 years, Act 

129 is clear about the 15-year limit, and any adjustment to the cost ledger would 

circumvent the legislative directive.”17  Here – the PUC correlates useful life with 

the cost of a technology – providing additional evidence that the meaning of 

depreciation is fully understood.  Also of note is the repetitive theme of a 15 year 

useful life seen in the Act. 

 
16 Act 129 discusses the TRC test being a standard test that is met if, over the effective life of 
each plan not to exceed 15 years, the net present value of the avoided monetary cost of supplying 
electricity is greater than the net present value of the monetary cost of energy efficiency 
conservation measures.  Reference to the TRC is only made here to show the PUC’s correlation 
of cost to the useful life of technology. 
17 See Appendix F 
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D. Met-Ed - an EDC - Also Knows the Correct Meaning of 

“Depreciation” 

In Met-Ed’s Smart Meter Deployment Plan18, on page 52, it states “for 

Capex,19 the estimated book lives used for depreciation purposes were 15 year for 

smart meters and communication equipment, 5 years for hardware and 7 years for 

software.  Book lives were determined based on input from external resources and 

internal subject matter experts while tax lives were based on IRS guidelines.” 

Like the PUC, Met-Ed also understands that depreciation is synonymous 

with the wear and tear of an asset over its useful life, and when used solely in an 

accounting context – allocating the cost of an asset over its useful life.  It is also 

noteworthy that the book lives used by Met-Ed for smart meters and related 

communication equipment all coincide with §2807(f)(2)(iii) in that they do not 

exceed 15 years.  Met-Ed even stated that its internal subject matter experts agree.  

Also noteworthy is that §2807(f)(7) states that an EDC may recover the reasonable 

and prudent costs of providing smart meter technology under paragraph (2)(ii) 

(new building construction) and (iii) (in accordance with a depreciation schedule 

not to exceed 15 years).  The Act itself ties the costs of smart meter technology to a 

 
18 Docket No. M-2013-2341990; see Appendix G 
19 This is an abbreviation for capital expenditure. 
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useful life not to exceed 15 years; and Met-Ed has acknowledged that legislative 

directive. 

On page 76 of Met-Ed’s Smart Meter Deployment Plan it states “for meters 

that are removed or become obsolete due to the installation of smart meters 

(“Legacy Meters”), the Companies propose to retire the meters out of stock, 

continue their existing depreciation schedule unaltered over their remaining lives 

as a regulatory asset, and continue cost recovery through base rates.”  The rate base 

equivalent of the regulatory asset for Legacy Meters plus the Cost of removal net 

of Salvage will continue to be included in the respective Company’s base rate. This 

protocol would have no current impact on customer rates.  For accounting 

purposes, the Companies are asking the Commission to approve an accounting 

treatment that would allow them to create a “regulatory asset” for the Legacy 

Meters with a recovery schedule equal to the remaining depreciable lives of the 

assets per the Companies’ depreciation records.” (underlining added for emphasis). 

What the above paragraph from Met-Ed’s Deployment Plan means is that 

Med-Ed (the EDCs) proposed to continue depreciating existing meters using the 

existing meters’ regular depreciation schedules over their remaining lives to 

recover the full costs of those meters through base rates if they were taken out of 

service prior to the end of their useful life after forced deployment of smart meters 

resulting from the PUC’s erroneous interpretation of the Act.  In other words, this 
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is a request by Met-Ed to continue charging customers for meters that are taken out 

of service until their full cost is recovered from the customer.  But once again, and 

more importantly, in the paragraph above Met-Ed shows that depreciation is a term 

tied to the wear and tear of an asset allocated over the asset’s useful life.  In this 

instance depreciation is discussed for purposes of continuing to charge base rates, 

but the meaning of depreciation is again confirmed by Met-Ed to be the same as 

established throughout this analysis. 

The PUC and Met-Ed appear to understand what depreciation means, and that 

§2807(f)(2)(iii) imposes a maximum 15 year limit on the service life of smart 

meters; yet both state repeatedly that §2807(f)(2)(iii) imposes a mandated 

deployment of smart meters to all customers of covered EDCs. The PUC and Met-

Ed thus are clearly capable of understanding and using the correct interpretation of 

the words “depreciation schedule”, but not when they are defending their 

erroneous misinterpretation of legislative intent and the PUC’s Implementation 

Order of June 2009.  

E. The Legislative History Shows That No Mandate Was Intended 

 Additional clarity is afforded by reviewing the third clauses of §2807(f)(2) 

of the PA General Assembly Legislative Journals for Printer’s Numbers (PNs) of 

versions of House Bill 2200 (HB 2200 became the Act) that were NOT passed into 

law to see what language was excluded from the final version passed into law. 
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PNs 3218 and 3233 (February 11 and 12, respectively, 2008) both stated, 

“Electric distribution companies shall furnish smart meter technology to:   …(C) 

One hundred percent of its customers within ten years after the effective date of 

this paragraph.”20 

The House Journal records numerous dissenting comments about the 

mandatory nature of these PNs. 

• House Journal, February 11, 2008, pages 386-403 [p. 390 Mr. Hutchinson; 

390-391 Mr. Godshall; p. 392 Mr McCall; p.393 Rep. Smith and Mr. Saylor; 

p. 395 Mr. Benninghoff; p.397 Mr. Gabig].21 

• House Journal, February 12, 2008, pages 430-432 [p. 431: Mr. 

Hutchinson].22 

PN 4429 (September 23, 2008) stated, “ELECTRIC DISTRIBUTION 

COMPANIES SHALL FURNISH SMART METER TECHNOLOGY AS 

FOLLOWS:  …(III) IN ACCORDANCE WITH A SCHEDULE OF 

REPLACEMENT OF FULL DEPRECIATION OF EXISTING METERS.”23 

Note that PNs 3218 and 3233 which mandated smart meters for all customers, 

and PN 4429 which made reference to retiring from service and replacing existing 

 
20 In both PNs 3218 and PN 3233, the third clause is actually §2807(E)(6)(II)(C). See 
Appendices I and J. 
21 See Appendix M 
22 See Appendix N 
23 In PN 4429, the third clause is now §2807(f)(2)(iii).  See Appendix K. 
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meters were NOT PASSED INTO LAW. It is also worth noting that there would 

be no way to logically think “depreciation” could be synonymous with 

“deployment” in the paragraph above from PN 4429.  It simply makes no sense.  

Also noteworthy is that PN 4429, again – which was NOT passed into law - would 

have required covered EDCs to replace fully depreciated existing meters that had 

exceeded their useful life with smart meters.  However, this language in PN 4429 

was changed, and is in sharp contrast to the language that was passed into law. 

Any interpretation of §2807(f)(2)(iii) of the Act, such as the PUC and EDCs 

espouse, that it mandates smart meters for all customers or that it makes any 

reference at all to existing analog meters is erroneous.  Those interpretations are 

based on language that the PA legislature purposefully modified and are based on 

language that was NOT PASSED INTO LAW.  The prior PNs of the Act that were 

NOT passed into law should not have formed the basis for the PUC’s 

Implementation Order of June 2009, which the PUC and all of its Administrative 

Law Judge’s (ALJs) cite for the purpose of ruling against every smart meter formal 

complaint to date. 

A system-wide mandated deployment of smart meters is not the meaning of 

§2807(f)(2)(iii), and the legislature understood this.  The Senate Journal records of 

PN 4526, the version that WAS signed into law,24 clearly show this.  Discussion of 

 
24 See Appendix L for P.N. 4526 
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PN 4526 in the Senate is recorded in the Senate Journal on October 8, 2008, pages 

2626-2631, from which the following comments pertinent to smart meters and 

concerns about customers are taken.25 

p 2626  

Senator TOMLINSON.  

“It also contains language in there that we will have smart meters. It is not 

mandated, but it allows for the deployment of smart meters through a depreciation 

process, through new home construction process, and through the depreciation of 

15 years, and for anyone who wants to purchase a smart meter which they feel 

will help them manage their electric load better.” 

p. 2627 

Senator BOSCOLA.  

“We also made sure that smart meters would not be mandated for every 

single ratepayer. Not only is that a smarter approach to smart meter deployment, 

but it will also save electric customers hundreds of millions of dollars paying for 

something that will not provide a real benefit in their own households.”  

p. 2629 

Senator FUMO  

 
25 See Appendix O 
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“In addition, we did not mandate smart meters, but we made them optional. 

We did say in new construction, where they really are practical, they will be put 

in.” 

F. The PUC/EDCs Use of the “Opt-Out” Legislative Proposals 

Argument is Illogical in the Absence of a Mandate 

Time and time again in the PUC formal complaint administrative process, 

ALJ and PUC decisions have been rendered against smart meter complainants 

stating that the Act does not allow for opt outs.  This reasoning is misleading.  The 

Act does not provide any legislative opt outs because it was an “opt in” statute, 

other than new construction.26  It was solely and unequivocally the PUC’s 

erroneous misinterpretation of the legislative intent and meaning of the words “in 

accordance with a depreciation schedule not to exceed 15 years” that enabled the 

PUC to turn the Act into a mandatory no opt out smart meter deployment law.  If 

the PUC had not completely misconstrued the legislative intent and meaning of the 

law for its own purposes, there would never have been an urge for a legislative or 

regulatory opt out. 

 
26The absence of a plainly stated opt-out provision does not preclude a utility customer from 
declining a meter based on various unsafe conditions (including medical implications and 
negative health effects) that could be caused or exacerbated by smart meter radiofrequency 
emissions in accordance with 66 Pa. C.S. §1501. 
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The PUC, Met-Ed and other EDCs have either stated or insinuated that the 

existence of various smart meter opt-out bills proposed by the PA state legislature 

proves that the legislative intent of the Act was mandatory system-wide 

deployment.  This is patently false.  The first smart meter Opt-Out bill was 

proposed in 2012 by State Rep. Mike Reese (House Bills 2186 and 2188 most 

recently reintroduced as four bills - House Bills 310, 311, 312 and 313).  The 

initial Bills were introduced approximately three years AFTER the PUC’s 2009 

Implementation Order, and only one year after the PUC started to dismiss all smart 

meter formal complaints filed by Pennsylvania residents.  The introduction of 

smart meter opt out bills was prompted by the urging of constituents who, without 

exception, were denied opt outs and accommodations in formal complaint filings 

in front of the PUC, and not for any other reason. 

It is noteworthy that the first opt out bill was not introduced until years after 

the passing of the Act and the PUC’s June 2009 Implementation Order, when the 

EDCs were starting their smart meter roll outs pursuant to the PUC’s 

implementation orders, but not before then.  Timing is key here and speaks 

volumes.  Timing of the first smart meter opt out bill introduction in 2012 

establishes the fact that opt out proposals were a response to the PUC’s flawed 

Implementation Order and the PUC’s refusal to change its flawed interpretation of 

the Act, and not because of any wording or plain language in the Act itself. 
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See, for example, the long string of formal complaint cases that the PUC had 

dismissed on the pleadings starting in 2011, cited by PECO in Kreider v PECO 

PUC Docket No.: C-2015-2469655, PECO Energy's Petition for 

Reconsideration of the Commission's September 3, 2015 Order, citing Gavin v. 

PECO, Docket No. C-2012-2325258 (Final Order entered, Jan. 24, 2012). 

In PECO’s Interlocutory Petition for Reconsideration in Kreider, 

PECO cited an unbroken string of formal complaint smart meter cases that 

the PUC had dismissed heretofore without a hearing, because the PUC had 

determined that Act 129 did not permit any opt outs: 

“Indeed, no AMI meter cases have proceeded to a hearing on the 

right to opt out; each of PECO's cases has been dismissed on preliminary 

objection. See Francis v. PECO, Docket No. C-2014-2451351 (Final 

Opinion and Ordered entered, August 20, 2015); Van Schoyck v. PECO, 

Docket No. C-2015-2478239 (Initial Decision entered, June 19, 2015); 

Larson v. PECO, Docket No. C-2014-2451754 (Final Opinion and 

Ordered entered, June 11, 2015); Antonio Romeo v. PECO Energy, 

Docket No. C-2015-2479260 (Initial Decision entered, June 4, 2015); 

Gerald H. Smith v. PECO, Docket No. C-2014-2443198 (Final Opinion 

and Order entered April 23, 2015); Vincent Feldman v. PECO, Docket 

No. C-2015-2442308 (Initial Decision entered, April 1, 2015); Margaret 
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Hager, M.D. v. PECO Energy, C-2014-2444961 (Final Order entered, 

March 12, 2015); Ellen Donnelly v. PECO Energy, Docket No. F-2013-

2330663 (Final Order Entered March 18, 2014); Douglas Evans v. PECO 

Energy, Docket No. C-2013-2368477 (Final Order entered, February 6, 

2014); Theresa Gavin v. PECO Energy, Docket No. C-2012-2325258 

(Order entered January 24, 2013); Jeff Morgan v. PECO Energy, Docket 

No. C-2013-2356606 (Final Order entered July 23, 2013); Thomas 

McCarey v. PECO Energy, Docket No. C-2013-2354862 (Final Order 

entered September 26, 2013); Renney Thomas v. PECO Energy, Docket 

No. C-2012-2336225 (Final Order entered December 31, 2013); Maria 

Povacz v. PECO Energy, Docket No. C-2012-2317176 (Order entered 

September 28, 2012).” 

“Moreover, the Commission has ruled consistently on the “no 

right to opt out” issue with respect to other EDCs. Gloria Corbett v. 

Pennsylvania Power Company, Docket No. C-2011-2219898 (Final 

Order entered, May 27, 2011); Richard Negley v. Metropolitan Edison 

Company, Docket No. C-2010-2205305 (Final Order entered, March 3, 

2011); Richard Secrest v. West Penn Power Company, Docket No. C-

2013-2356667 (Final Order entered, Jun. 11, 2013); Corbett v. 

Pennsylvania Power Company, Docket No. C-2011- 2219898 (Order 
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entered May 27, 2011); Jones v. Metropolitan Edison Company, 

Docket No. C-2011- 2224380 (Order entered June 28, 2011); Griffin v. 

Metropolitan Edison Company, Docket No. C-2012- 2300172 (Order 

entered July 31, 2012); Brake v. West Penn Power Company, Docket 

No. C-2013- 2367308 (Order entered November 14, 2013); Drake v. 

Pennsylvania Electric Company, Docket No. C- 2014-2413771 (Order 

entered June 12, 2014); Efaw v West Penn Power Company, Docket 

No. C-2014-2413744 (Order entered June 12, 2014); Sean Loughry v. 

PPL Electric Utilities Corp., Docket No. C- 2014-2445932 (Order 

entered March 2, 2015).” 

Krieder v PECO op cit, PECO Energy's September 18, 2015 

Petition for Reconsideration of the Commission's September 3, 2015 

Order fn 4. 

Legislators clearly remarked as to the non-mandatory intent of PN 4526, and 

any subsequent effort by anyone to reach out to the PUC to remark about such 

intent fell on deaf ears as evidenced by complaint after complaint in the PUC 

administrative law court.  As shown by a letter written by PUC counsel dated 

March 20, 2018 related to PUC administrative case docket number C-2018-

3000222, the PUC has taken the posture that the only way it would change its 

implementation order was if there was a ruling from an appellate court rejecting 
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the PUC’s interpretation of the Act or the Act was amended.27  However, years 

prior, in the PUC’s Public Meeting held April 15, 2010,28 in discussing the 

deployment process of smart meters and related timeframes on page 10, it states 

that the PUC Administrative Law Judge (ALJ) “found that the Implementation 

Order is not a regulation and does not have the full force and effect of law.  

Instead, it acts as a policy to provide guidelines to EDCs regarding the 

Commission’s expectations about smart meter plans.” 

That statement contradicts the need for a ruling from a higher court or an 

amendment to the Act for the PUC to change its Implementation Order.  If its 

Implementation Order does not have the full force and effect of law, then why 

would a law (that has been completely misinterpreted by the PUC) need to be re-

written?  Why would an appellate court need to make a ruling?  The answer is that 

neither actually needs to take place, but the PUC’s actions have put this Honorable 

Court in that position.  The PUC itself states that its Implementation Order is a 

policy not having the full force and effect of law, yet it refuses to re-address its 

erroneous policy in the face of overwhelming evidence (well beyond a 

preponderance of the evidence) that it has misinterpreted the plain language of the 

Act, the legislative intent of the Act and the constitutionality of its Implementation 

 
27 See Appendix P 
28 Docket No. M-2009-2123950; see Appendix Q 
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Order.  The PUC can change its erroneous and illegal policy; and does not need 

any court or the PA state legislature to do so. 

G. PUC’S Ability to Change Its Implementation Order  

In the PA PUC’s Public Meeting held April 15, 201029 (the joint petition of 

Met-Ed and other EDCs), the discussion on page 9 states the following: “In 

Commission proceedings, the proponent of a rule or order bears the burden of 

proof.  66 Pa. C.S. § 332(a).  To satisfy that burden, the proponent of a rule or 

order must prove each element of its case by a preponderance of the evidence.  

Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Comwlth. 1990).  A 

preponderance of the evidence is established by presenting evidence that is more 

convincing, by even the smallest amount, than that presented by the other parties to 

the case.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

Additionally, the Commission’s decision must be supported by substantial 

evidence in the record.  More is required than a mere trace of evidence or a 

suspicion of the existence of a fact sought to be established.  Norfolk & Western 

Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).” 

In this same document, as mentioned above, in discussing the deployment 

process of smart meters and related timeframes on page 10, it states that the PUC 

Administrative Law Judge (ALJ) “found that the Implementation Order is not a 

 
29 Docket No. M-2009-2123950; see Appendix Q 
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regulation and does not have the full force and effect of law.  Instead, it acts as a 

policy to provide guidelines to EDCs regarding the Commission’s expectations 

about smart meter plans.” 

The evidence presented herein is overwhelming that §2807(f)(2)(iii) 

establishes a maximum service life of smart meters and nothing further.  The 

legislative intent is clear.  “Not mandatory” means no forced deployment over a 

customer’s objections.  There is no evidence to support the PUC’s position that 

§2807(f)(2)(iii) mandates deployment of smart meters to all customers not covered 

by §2807(f)(2)(i) and (ii), yet the PUC refuses to provide an actual analysis of 

§2807(f)(2)(iii).  Effectively, it is a mandate because they said so.  This cannot be 

accepted. 

IV. Conclusion – The PUC Must be Directed to Change its 

Erroneous Implementation Order 

Taken in toto, §2807(f)(2)(iii), as per the definition of depreciation based on 

the authorities discussed herein, as used repeatedly in the PA Public Utilities Code, 

and mirrored by the PUC’s Implementation Order and Met-Ed’s Smart Meter 

Deployment Plan, sets a cap on the service period of smart meters, dictating their 

service life not exceed 15 years.  Even Met-Ed’s deployment plan agrees.  The 

final version of §2807 passed into law says nothing about replacing 
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electromechanical analog meters and nothing about universal forced deployment of 

smart meters.  No such inferences as these can be made from the statutory 

language of Act 129, from the “intent” as recorded in the House and Senate 

Journals in the legislative history of HB 2200 that became Act 129, nor in the 

changes to the Bill wording through each Printer’s Number, culminating with the 

final version (PN 4526) passed into law. 

Thus, I have found no basis on which the PUC can justify its mandate of 

universal forced deployment of smart meters in its Implementation Order of June 

2009 and all subsequent PUC formal complaint holdings and Implementation 

Orders.  Consequently, no EDC in the state of Pennsylvania has a legal basis on 

which to force smart meters system-wide on its customers. 

If one did not request a smart meter and agree to pay for it, or did not live in 

new building construction (presumably after implementation of Act 129 of 2008), 

then there is no mandated smart meter.  Period.  It ends there.  §2807(f)(2)(iii) only 

deals with replacing smart meters that have exceeded their useful life (not to 

exceed 15 years).  It is not a system-wide mandated deployment.  Accordingly, 

because the Act does not require smart meter’s system-wide, EDC customers not 

living in new building construction should not need to request an accommodation 

from the PUC for something that is clearly not mandated.  This Honorable Court 

must direct the PUC to change its erroneous Implementation Order to make it 
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agree with the non-mandatory plain language of the law, and allow Pennsylvanians 

to keep their analog/mechanical electric meters. 

 

 

       Respectfully Submitted, 

         

       Wes Zimmerman 
       69 Goat Hill Rd 
       Boyertown, PA 19512 
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Page 486 TITLE 26—INTERNAL REVENUE CODE § 167 

‘‘(a) Except as provided in subsections (b) and (c), the 

amendments made by the first section of this Act 

[amending this section and section 81 of this title] shall 

apply to taxable years ending after October 21, 1965. 

‘‘(b) If— 

‘‘(1) the taxpayer before October 22, 1965, claimed a 

deduction, for a taxable year ending before such date, 

under section 166(c) of the Internal Revenue Code of 

1986 [formerly I.R.C. 1954] for an addition to a reserve 

for bad debts on account of debt obligations described 

in section 166(g)(1)(A) of such Code (as amended by 

the first section of this Act), and 

‘‘(2) the assessment of a deficiency of the tax im-

posed by chapter 1 of such Code for such taxable year 

and each subsequent taxable year ending before Octo-

ber 22, 1965, is not prevented on December 31, 1966, by 

the operation of any law or rule of law, 

then such deduction on account of such debt obliga-

tions shall be allowed for each such taxable year under 

such section 166(c) to the extent that the deduction 

would have been allowable under the provisions of such 

section 166(g)(1)(A) if such provisions applied to such 

taxable years. 

‘‘(c) Section 166(g)(2) of the Internal Revenue Code of 

1986 (as amended by the first section of this Act) shall 

apply to taxable years beginning after December 31, 

1953, and ending after August 16, 1954.’’ 

EFFECTIVE DATE OF 1958 AMENDMENT 

Amendment by Pub. L. 85–866 applicable to taxable 

years beginning after Dec. 31, 1953, and ending after 

Aug. 16, 1954, see section 1(c)(1) of Pub. L. 85–866, set out 

as a note under section 165 of this title. 

ESTABLISHMENT OF RESERVE FOR TAXABLE YEAR END-

ING AFTER OCT. 21, 1965, AND BEGINNING BEFORE 

AUG. 2, 1966 

Section 1(c) of Pub. L. 89–722, as amended by Pub. L. 

99–514, § 2, Oct. 22, 1986, 100 Stat. 2095, provided that: ‘‘If 

the taxpayer establishes a reserve described in section 

166(g)(1) of the Internal Revenue Code of 1986 [formerly 

I.R.C. 1954] (as amended by subsection (a) of this sec-

tion) for a taxable year ending after October 21, 1965, 

and beginning before August 2, 1966, the establishment 

of such reserve shall not be considered as a change in 

method of accounting for purposes of section 446(e) of 

such Code.’’ 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 108, 165, 172, 271, 

582, 585, 593, 1351, 1367, 6227, 6511 of this title. 

§ 167. Depreciation 

(a) General rule 
There shall be allowed as a depreciation de-

duction a reasonable allowance for the exhaus-

tion, wear and tear (including a reasonable al-

lowance for obsolescence)— 

(1) of property used in the trade or business, 

or 

(2) of property held for the production of in-

come. 

(b) Cross reference 
For determination of depreciation deduction in 

case of property to which section 168 applies, see 
section 168. 

(c) Basis for depreciation 
(1) In general 

The basis on which exhaustion, wear and 

tear, and obsolescence are to be allowed in re-

spect of any property shall be the adjusted 

basis provided in section 1011, for the purpose 

of determining the gain on the sale or other 

disposition of such property. 

(2) Special rule for property subject to lease 
If any property is acquired subject to a 

lease— 

(A) no portion of the adjusted basis shall 

be allocated to the leasehold interest, and 

(B) the entire adjusted basis shall be taken 

into account in determining the deprecia-

tion deduction (if any) with respect to the 

property subject to the lease. 

(d) Life tenants and beneficiaries of trusts and 
estates 

In the case of property held by one person for 

life with remainder to another person, the de-

duction shall be computed as if the life tenant 

were the absolute owner of the property and 

shall be allowed to the life tenant. In the case of 

property held in trust, the allowable deduction 

shall be apportioned between the income bene-

ficiaries and the trustee in accordance with the 

pertinent provisions of the instrument creating 

the trust, or, in the absence of such provisions, 

on the basis of the trust income allocable to 

each. In the case of an estate, the allowable de-

duction shall be apportioned between the estate 

and the heirs, legatees, and devisees on the basis 

of the income of the estate allocable to each. 

(e) Certain term interests not depreciable 
(1) In general 

No depreciation deduction shall be allowed 

under this section (and no depreciation or am-

ortization deduction shall be allowed under 

any other provision of this subtitle) to the 

taxpayer for any term interest in property for 

any period during which the remainder inter-

est in such property is held (directly or indi-

rectly) by a related person. 

(2) Coordination with other provisions 
(A) Section 273 

This subsection shall not apply to any 

term interest to which section 273 applies. 

(B) Section 305(e) 
This subsection shall not apply to the 

holder of the dividend rights which were sep-

arated from any stripped preferred stock to 

which section 305(e)(1) applies. 

(3) Basis adjustments 
If, but for this subsection, a depreciation or 

amortization deduction would be allowable to 

the taxpayer with respect to any term interest 

in property— 

(A) the taxpayer’s basis in such property 

shall be reduced by any depreciation or am-

ortization deductions disallowed under this 

subsection, and 

(B) the basis of the remainder interest in 

such property shall be increased by the 

amount of such disallowed deductions (prop-

erly adjusted for any depreciation deduc-

tions allowable under subsection (d) to the 

taxpayer). 

(4) Special rules 
(A) Denial of increase in basis of remain-

derman 
No increase in the basis of the remainder 

interest shall be made under paragraph 

(3)(B) for any disallowed deductions attrib-
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26 CFR Ch. I (4–1–14 Edition) § 1.167(a)–1 

(g) Effective date—(1) In general. This 
section is generally effective for tax-
able years ending after October 21, 1965. 

(2) Transitional rule. Section 2(b) of 
the Act of November 2, 1966 (Pub. L. 89– 
722, 80 Stat. 1151) allows additions to 
section 166(c) bad debt reserves in ear-
lier taxable years on account of section 
166(f)(1)(A) guaranteed debt obligations 
to be deducted for those earlier taxable 
years. Paragraphs (c), (d), (e), and (f) of 
this section do not apply in deter-
mining whether a deduction is allowed 
under section 2(b) of the Act. See Rev. 
Rul. 68–313 (1968–1C.B. 75) for rules re-
lating to that deduction. 

[T.D. 8071, 51 FR 2479, Jan. 17, 1986; 51 FR 

9787, Mar. 21, 1986] 

§ 1.167(a)–1 Depreciation in general. 
(a) Reasonable allowance. Section 

167(a) provides that a reasonable allow-
ance for the exhaustion, wear and tear, 
and obsolescence of property used in 
the trade or business or of property 
held by the taxpayer for the production 
of income shall be allowed as a depre-
ciation deduction. The allowance is 
that amount which should be set aside 
for the taxable year in accordance with 
a reasonably consistent plan (not nec-
essarily at a uniform rate), so that the 
aggregate of the amounts set aside, 
plus the salvage value, will, at the end 
of the estimated useful life of the de-
preciable property, equal the cost or 

other basis of the property as provided 

in section 167(g) and § 1.167(g)–1. An 

asset shall not be depreciated below a 

reasonable salvage value under any 

method of computing depreciation. 

However, see section 167(f) and 

§ 1.167(f)–1 for rules which permit a re-

duction in the amount of salvage value 

to be taken into account for certain 

personal property acquired after Octo-

ber 16, 1962. See also paragraph (c) of 

this section for definition of salvage. 

The allowance shall not reflect 

amounts representing a mere reduction 

in market value. See section 179 and 

§ 1.179–1 for a further description of the 

term ‘‘reasonable allowance.’’ 
(b) Useful life. For the purpose of sec-

tion 167 the estimated useful life of an 

asset is not necessarily the useful life 

inherent in the asset but is the period 

over which the asset may reasonably 

be expected to be useful to the tax-

payer in his trade or business or in the 

production of his income. This period 

shall be determined by reference to his 

experience with similar property tak-

ing into account present conditions 

and probable future developments. 

Some of the factors to be considered in 

determining this period are (1) wear 

and tear and decay or decline from nat-

ural causes, (2) the normal progress of 

the art, economic changes, inventions, 

and current developments within the 

industry and the taxpayer’s trade or 

business, (3) the climatic and other 

local conditions peculiar to the tax-

payer’s trade or business, and (4) the 

taxpayer’s policy as to repairs, renew-

als, and replacements. Salvage value is 

not a factor for the purpose of deter-

mining useful life. If the taxpayer’s ex-

perience is inadequate, the general ex-

perience in the industry may be used 

until such time as the taxpayer’s own 

experience forms an adequate basis for 

making the determination. The esti-

mated remaining useful life may be 

subject to modification by reason of 

conditions known to exist at the end of 

the taxable year and shall be redeter-

mined when necessary regardless of the 

method of computing depreciation. 

However, estimated remaining useful 

life shall be redetermined only when 

the change in the useful life is signifi-

cant and there is a clear and con-

vincing basis for the redetermination. 

For rules covering agreements with re-

spect to useful life, see section 167(d) 

and § 1.167(d)–1. If a taxpayer claims an 

investment credit with respect to an 

asset for a taxable year preceding the 

taxable year in which the asset is con-

sidered as placed in service under 

§ 1.167(a)–10(b) or § 1.167(a)–11(e), the 

useful life of the asset under this para-

graph shall be the same useful life as-

signed to the asset under § 1.46–3(e). 

(c) Salvage. (1) Salvage value is the 

amount (determined at the time of ac-

quisition) which is estimated will be 

realizable upon sale or other disposi-

tion of an asset when it is no longer 

useful in the taxpayer’s trade or busi-

ness or in the production of his income 

and is to be retired from service by the 

taxpayer. Salvage value shall not be 

changed at any time after the deter-

mination made at the time of acquisi-

tion merely because of changes in price 
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1 Depreciation Accounting, 64 FR 42304 (Aug. 4,
1999); FERC Stats. & Regs., Proposed Regulations
¶ 32,544 (July 29, 1999).

2 16 U.S.C. 825.
3 See 18 CFR Part 101.
4 16 U.S.C. 825a.
5 See MidAmerican Energy Company, 79 FERC

¶ 61,169 (1997), reh’g denied, 81 FERC ¶ 61,081
(1997) (MidAmerican).

6 As in the NOPR, henceforth when we use the
word ‘‘utilities’’ in this final rule, we intend to

relinquish the property to the security
representative pending proper
authorization for the possession of the
property or its removal from the
installation. The individual
relinquishing the property will be
provided with a receipt for the property.

§ 1204.1004 Trespass.

Unauthorized entry upon any NASA
real property or installation is
prohibited.

§ 1204.1005 Unauthorized introduction of
firearms or weapons, explosives, or other
dangerous materials.

(a) The unauthorized carrying,
transporting, or otherwise introducing
or causing to be introduced, or using
firearms or other dangerous weapons,
explosives or other incendiary devices,
or other dangerous instrument,
substance, or material likely to produce
substantial injury or damage to persons
or property, into or upon NASA real
property, facility, or installation, is
prohibited.

(b) Paragraph (a) of this section shall
not apply to:

(1) The lawful performance of official
duties by an officer, agent, or employee
of the United States, a State, or a
political subdivision thereof, or NASA
contractor, who is authorized to carry
firearms or other material covered by
paragraph (a) of this section.

(2) The lawful carrying of firearms or
other dangerous weapons at or on a
NASA installation after written prior
approval has been obtained from the
installation Security Office in
connection with sanctioned hunting,
range practice, or other lawful purpose.

§ 1204.1006 Violations.

Please take notice that anyone
violating these regulations may be cited
for violating Title 18 of the United
States Code (U.S.C.) Section 799, which
states that whoever willfully shall
violate, attempt to violate, or conspire to
violate any regulation or order
promulgated by the Administrator of the
National Aeronautics and Space
Administration for the protection or
security of any laboratory, station, base
or other facility, or part thereof, or any
aircraft, missile, spacecraft, or similar
vehicle, or part thereof, or other
property or equipment in the custody of
the Administration [NASA], or any real
or personal property or equipment in
the custody of any contractor under any
contract with the Administration or any
subcontractor of any such contractor,
shall be fined under this title [Title 18],

or imprisoned not more than one year,
or both.

Daniel S. Goldin,
Administrator.
[FR Doc. 00–19622 Filed 8–2–00; 8:45 am]
BILLING CODE 7510–01–U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 101

[Docket No. RM99–7–000; Order No. 618]

Depreciation Accounting

Issued July 27, 2000.
AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
amending the General Instructions of 18
CFR part 101 to establish, for those
public utilities and licensees that are
subject to part 101, standards for
determining depreciation for accounting
purposes. The Commission also
explains how it intends to monitor
depreciation practices. This action is
necessary in order to fulfill the
Commission’s statutory obligation to
ensure that electric utilities charge
proper amounts of depreciation to
expense in each financial reporting
period. The effect of this action will be
to ensure that utilities allocate in a
systematic and rational manner the cost
of utility property to the periods during
which the property is used in utility
operations.

DATES: This rule will be effective
October 2, 2000.
FOR FURTHER INFORMATION CONTACT:
Wayne McDanal (Technical

Information), Office of Finance,
Accounting and Operations, Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, (202) 219–2622

Joseph C. Lynch (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, (202) 208–2128

SUPPLEMENTARY INFORMATION:
Before Commissioners: James J. Hoecker,

Chairman; William L. Massey, Linda
Breathitt, and Curt He

´
bert, Jr.

I. Introduction

The Federal Energy Regulatory
Commission (Commission) is amending
the General Instructions of 18 CFR Part

101 to establish, for those public
utilities and licensees that are subject to
Part 101, standards for determining
depreciation for accounting purposes.
The Commission also explains how it
intends to monitor depreciation
practices.

II. Background

On July 29, 1999, the Commission
issued a Notice of Proposed Rulemaking
(NOPR) proposing to establish the
principles that public utilities and
licensees subject to Part 101 must follow
in determining depreciation rates for
accounting purposes.1 In the NOPR the
Commission noted that it has authority
under Section 301 of the Federal Power
Act (FPA) 2 over the accounting
practices of public utilities and
licensees and that, under this Section, it
has prescribed a Uniform System of
Accounts (USofA) 3 that these
jurisdictional entities must follow.

The Commission further noted in the
NOPR that it also has authority under
Section 302 of the FPA 4 over the
depreciation accounting practices of
public utilities and licensees and that
this authority includes the authority to
determine and fix proper and adequate
depreciation rates for accounting
purposes.

The Commission stated that, in order
to fulfill its statutory obligation to
ensure that electric utilities charge
proper amounts of depreciation to
expense in each financial reporting
period, it had required public utilities
and licensees to obtain Commission
approval before changing their
depreciation rates for accounting
purposes.5 The Commission noted,
however, that a decision of the U.S.
Court of Appeals for the District of
Columbia Circuit, Alabama Power
Company, et al. v. FERC, 160 F.3d 7
(D.C. Cir. 1998) (Alabama Power),
overturned the Commission’s action in
MidAmerican on procedural grounds.

The Commission began this
rulemaking proceeding to respond to the
court’s concern that the Commission
could not exercise its authority with
respect to depreciation accounting
matters without first establishing
standards. The Commission thus
proposed to require utilities 6 to use
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encompass both public utilities and licensees; we
will refer to ‘‘utilities’’ for ease of reading. See 18
CFR Part 101, Definition No. 39.

7 A list of Commenters appears in the Appendix;
we will refer to each Commenter by the short form
listed there next to each name. The Mississippi
Public Service Commission filed a notice of
intervention, but did not comment.

8 FERC Stats. & Regs. ¶ 32,544 at 33,808. See, e.g.,
EEI at 2.

9 Florida Public Service Commission at 3; NARUC
at 5.

10 NARUC at 4.

11 EEI at 2.
12 EEI at 16.
13 GAAP encompasses the conventions, rules and

procedures necessary to define accepted accounting
practices. GAAP incorporates the accounting
profession’s consensus at a particular time as to
which economic resources and obligations
companies should record as assets and liabilities,
which changes in assets and liabilities they should
record, how they should measure assets and
liabilities and changes in them, what information
they should disclose, how they should disclose it,
and what financial statements they should prepare.

14 EEI at 18–19.
15 EEI at 4–6.

16 EEI at 21. In Order No. 2000, the Commission
included as one of the innovative rate treatments
offered to Regional Transmission Organization
(RTO) participants non-traditional depreciation for
ratemaking purposes for new transmission
investments. RTOs would have to support their
proposals with: (a) a detailed explanation of how
the proposed rate treatment would help achieve the
goals of Regional Transmission Organizations; (b) a
cost-benefit analysis, including rate impacts; and (c)
a detailed explanation of why the proposed rate
treatment is appropriate for the RTO requesting it.
See 18 CFR 35.34(e)(1), .34 (2)(iii); Regional
Transmission Organizations, Order No. 2000, FERC
Stats. & Regs. ¶31,089 at 31,194–95, order on reh’g,
Order 2000–A, FERC Stats. & æRegs. ¶31,092 at
31,387–88.

17 Detroit Edison at 2.
18 Id. at 2, 8.
19 Id.
20 Id. at 10.

depreciation rates for accounting
purposes that were based on the
straight-line method of depreciation and
the assets’ estimated useful lives, the
predominant method traditionally used
by utilities. The Commission proposed,
also, to monitor utility depreciation
rates for accounting purposes on a case-
by-case basis, e.g., as a result of or in
conjunction with complaints or audits.
The Commission’s proposal to monitor
depreciation practices and rates was in
lieu of a requirement that utilities make
individual filings and obtain prior
Commission approval to change their
depreciation rates for accounting
purposes.

III. Comments Received

The Commission received 20
comments in response to the NOPR.7
The overwhelming majority of those
comments agreed with the
Commission’s proposal not to require
individual utilities to file their
accounting depreciation rates with us
for our approval.8 However, they
strongly opposed the Commission’s
proposal to adopt the straight-line
method of depreciation to the exclusion
of other methods of depreciation that
also result in systematically and
rationally allocating the cost of utility
property to the periods during which
the utility uses the property in
operations.

Only two Commenters, the Florida
Public Service Commission and
NARUC, supported the exclusive use of
the straight-line method of
depreciation,9 and NARUC asked for
clarification of the inconsistency
between this proposal and the
accelerated cost recovery provisions that
we have agreed to consider with respect
to new transmission investment.10 All of
the other Commenters opposed
exclusive reliance upon the straight-line
method of depreciation as the only
permissible method of accounting for
depreciation in the utility industry.

For example, the Edison Electric
Institute (EEI) argued that the proposal
is ‘‘inconsistent with the Commission’s
adopted policies promoting greater
competition in electric markets * * *

[which require] a flexible approach to
depreciation accounting * * * ’’ 11 EEI
notes that in an era of rapid
technological change an asset’s
productivity may vary greatly over its
service life. EEI suggests that, under
such circumstances, accelerated
depreciation will provide a better match
of expenses to revenues than would
straight-line depreciation. EEI notes that
unregulated companies have the
advantage of using accelerated
depreciation to meet the changing needs
of a free market economy; it asks that
the Commission make the same
advantages available to utilities as they
enter the competitive era. 12

EEI urges the Commission to allow
utilities the flexibility to meet the
constantly changing conditions of the
marketplace by permitting utilities to
change the estimated service lives of
their capital equipment and to adopt
methods of depreciation other than
straight-line, if, in their judgment,
circumstances warrant. EEI points out
that generally accepted accounting
principles (GAAP) 13 allows for methods
of depreciation other than straight-line
that are also systematic and rational
ways of accounting for the depreciable
life of assets.14 According to EEI, this
flexibility would permit companies to
use depreciation schedules that
incorporate service lives of varying
lengths as well as varying rates of
obsolescence. This would allow
management to more carefully track
costs and cost causation.

EEI submits that the proposed
adoption of a straight-line depreciation
method of accounting does not meet the
reporting needs of a changing industry
and runs counter to the Commission’s
efforts to promote efficient competition
by reducing the regulatory and
accounting burden on utilities.15 EEI
also observes that the NOPR’s proposal
for universal straight-line depreciation
is inconsistent with the Commission’s
recent Order No. 2000, in which the
Commission indicated that it would
consider the application of accelerated

depreciation for new transmission
investment.16

Detroit Edison submits that the
Commission ‘‘is being far too
prescriptive for an industry in transition
and subject to competitive pressures.’’ 17

According to Detroit Edison, GAAP
mandates only that companies
determine depreciation in a systematic
and rational manner and recognizes
several different methods of accounting
for depreciation that would accomplish
this.18 Detroit Edison also argues that
straight-line depreciation necessarily
defers the recognition of certain costs to
future years, when, in a competitive
environment, a company charging the
higher prices necessary to recover these
deferred costs could drive away
customers. Detroit Edison submits that
other methods of depreciation, such as
double or 150-percent declining balance
or sum-of-the-years digits depreciation,
better match cost accrual with revenues
and allow companies the flexibility to
survive in a competitive world.19

Detroit Edison observes that the
straight-line method of accounting for
depreciation worked well when there
was an obligation to serve and a
guarantee of future income because
technology changed little and customers
had few options. Today, technology is
changing rapidly, costs are becoming
more differentiated, and choice is
becoming the norm. As a result, the
assumption that assets will produce a
steady stream of revenue throughout
their physical lives is no longer valid.

Rather, Detroit Edison submits, the
assumption in today’s world should be
that each asset will produce a different,
individual income stream, which will
depend on its economic usefulness.
Detroit Edison argues that ‘‘accounting
should reflect that reality[]’’ 20 and help
the industry prepare for competition
rather than re-enforce existing
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21 Id. at 11.
22 See, e.g., American Institute of Certified Public

Accountants at 1, 4; Commonwealth Edison at 1, 3–
4, 7 (competition mandates various types of
accounting for depreciation, including accelerated
depreciation); Consumers Energy at 4–5
(Commission should allow all methods of
accounting for depreciation, including accelerated
depreciation, that result in a rational and systematic
allocation of the cost of a utility’s plant); PSE&G at
1 (under certain conditions methods of accounting
for depreciation, other than straight-line, provide
for a better matching of expenses with revenues);
NRECA at 2 (changes in technology often require
accelerated depreciation because of rapid
obsolescence of assets); Cinergy at 1 (endorses
comments of EEI); Allegheny Energy at 1 (the
changing needs of the market place are affecting the
useful lives of capital equipment and the rate at
which equipment is becoming obsolete); Virginia
Power at 6 (same); Old Dominion at 2 (GAAP
recognizes other methods of accounting for
depreciation that result in systematically and
rationally recording depreciation expense over an
asset’s useful life.); AEP at 4 (proposed rule would
impose more regulation and record keeping on the
utility industry at the very time that it needs far less
regulation in order to meet the demands of
competition.); Arthur Anderson at 3 (depreciation
accounting should be flexible to recognize the
economic effects of regulation during the transition
to a competitive business environment); Price
Waterhouse at 1 (if the expected productivity or
revenue-earning power or maintenance
requirements vary greatly over the life of an asset,
a depreciation method of accounting other than
straight-line may more appropriately allocate costs
to revenues); First Energy at 2 (the Commission
should accept all methods of depreciation,
including accelerated depreciation, that are
consistent with GAAP); Deloitte & Touche at 2
(same); Southern at 13 (proposal runs counter to
Commission’s willingness to consider accelerated
depreciation for new investment in transmission
facilities).

23 18 CFR Part 101, Definition No. 12.
24 See 64 FR 42304 (1999); FERC Stats. & Regs.

¶32,544 at 33,806. See also, e.g., J. Suelflow, Public
Utility Accounting: Theory and Application 96

(1973) (‘‘Straight line is the predominant method
used by utilities and sanctioned by most regulatory
bodies.’’); Deloitte Haskins & Sells, Public Utilities
Manual 23 (1980) (‘‘[T]he straight-line concept is
applied almost universally for both accounting and
rulemaking. * * *’’); C. Phillips, The Regulation of
Public Utilities: Theory and Practice 272 (3d ed.
1993) (The straight line method * * * is the
simplest and most commonly used.’’); L. Hyman,
America’s Electric Utilities: Past, Present and
Future 292 (5th ed. 1994) (‘‘The book depreciation
rate is a straight line rate for most utility
companies.’’); accord Depreciation Subcommittee of
the NARUC Committee on Engineering,
Depreciation, and Valuation of the National
Association of Regulatory Utility Commissioners,
Public Utility Depreciation Practices 12 (1968) (‘‘In
the two decades, since the Report of the Committee
on Depreciation of the NARUC was published in
1943, the use of the straight-line method for
accounting and rate-making purposes has became
almost universal for public utilities.’’).

In addition, the FERC Annual Report Form No.
1’s appeared to indicate the same.

25 Our action today authorizes utilities to change
their method of depreciation for accounting
purposes only; it does not authorize any utility to
change prices charged for power sales or
transmission services (whether determined by
stated rates or formula rates) to reflect a change in
depreciation.

To change prices charged for power sales or
transmission services (whether determined by

stated rates or formula rates) to reflect a change in
depreciation, a utility would first have to make a
filing with us, pursuant to sections 205 or 206, 16
U.S.C. 824d, 824e, as appropriate, to that effect.

26 As we noted in Midwest Power Systems Inc.,
67 FERC ¶ 61,076 at 61,209 (1994), utilities ‘‘most
common[ly]’’ change their depreciation rates in the
context of a rate case. Accord, id. at 61,208, n.7.

We expect that utilities will continue to change
their depreciation accounting predominantly in the
context of rate cases, and that, in fact, changes in
depreciation accounting will rarely occur outside of
a rate case.

27 18 CFR 380.4.
28 18 CFR 380.4(a)(2)(ii).
29 18 CFR 380.4(a)(16).

regulatory practices. 21 Most of the other
Commenters expressed similar views. 22

IV. Discussion
The Commission’s Uniform System of

Accounts for electric utilities defines
depreciation as the loss of an asset’s
service value not restored by current
maintenance.23 Some of the causes for
the loss in service value include wear
and tear, decay, action of the elements,
inadequacy, obsolescence, changes in
the art, changes in demand, and
requirements of public authorities. The
primary objective of recording
depreciation expense is to allocate an
asset’s service value over its remaining
useful life. To accomplish this objective
the Commission has traditionally used a
straight-line depreciation method to
allocate an asset’s service value over its
remaining life.

We thus initially proposed to adopt
for accounting purposes the straight-line
method of depreciation as our standard.
As we noted in the NOPR, straight-line
depreciation was the method typically
used by utilities.24 While, in general, we

expect that that is likely to continue to
be the case for most utility property,
commenters have persuaded us that
requiring its universal use would be
overly prescriptive. The primary
objective of depreciation accounting is
to allocate in a systematic and rational
manner the cost of property to the
periods during which the property is
used in utility operations, i.e., over its
estimated useful service life. As
Commenters correctly observe, there are
methods of depreciation other than the
straight-line method that also meet this
objective.

Therefore, we will modify our
proposed rule and simply require
utilities to use for accounting purposes
methods of depreciation that allocate
the cost of utility property over its
useful service life in a systematic and
rational manner. Such methods include
not only a straight-line method of
depreciation, but other methods of
depreciation. The broader systematic
and rational standard will ensure that
depreciation for accounting purposes is
done properly while at the same time
allowing flexibility in a changing
business environment.

We are not unmindful that this
additional flexibility could create a
potential for abuse. However, we believe
that our monitoring of utility
depreciation practices will mitigate that
potential. Consequently, as noted in the
NOPR, we will not require utilities to
make a separate filing to obtain
Commission approval before
implementing changes in depreciation
rates for accounting purposes.25 Instead,

we will monitor utility depreciation
practices on a case-by-case basis.26

V. Environmental Statement

The Commission excludes certain
actions not having a significant effect on
the human environment from the
requirement to prepare an
environmental assessment or an
environmental impact statement.27 The
promulgation of a rule that is procedural
or that does not substantially change the
effect of legislation or regulations being
amended raises no environmental
considerations.28 This final rule amends
Part 101 of the Commission’s
regulations and does not substantially
change the effect of the underlying
legislation or the regulations being
revised.

Further, approval of actions under
Section 301 of the FPA, relating to
accounting orders, also raises no
environmental considerations.29 The
instant rule fundamentally involves
accounting matters, establishing
standardized depreciation accounting
practices. Accordingly, no
environmental consideration is
necessary.

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601–612, requires rulemakings
to contain either a description and
analysis of the effect that the final rule
will have on small entities or a
certification that the rule will not have
a significant economic impact on a
substantial number of small entities.

In Mid-Tex Elec. Coop. v. FERC, 773
F.2d 327 (D.C. Cir. 1985), the court
found that Congress, in passing the
RFA, intended agencies to limit their
consideration ‘‘to small entities that
would be directly regulated’’ by
proposed rules. Id. at 342. The court
further concluded that ‘‘the relevant
‘economic impact’ was the impact of
compliance with the proposed rule on
regulated small entities.’’ Id. at 342.

Most public utilities to which this
final rule would apply do not fall within
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30 See 5 U.S.C. 601(3), citing to section 3 of the
Small Business Act, 15 U.S.C. 632, which defines
‘‘small business concern’’ as a business that is

independently owned and operated and that is not
dominant in its field of operation.

31 5 U.S.C. 804(2).
32 5 U.S.C. 801(a)(1)(A).

the definition of small entity.30

Consequently, the Commission certifies
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

VII. Public Reporting Burden and
Information Collection Statement

The Commission is amending 18 CFR
part 101 to establish the principles for
determining depreciation rates for
accounting purposes. While we are
adding an instruction to an information
requirement, the instruction is not
adding to the information reporting
burden because the Commission is not
requiring public utilities to do anything
more or less than they are already doing
to account for depreciation.
Accordingly, this final rule does not
impose any additional public reporting
burden. We are forwarding a copy of
this to the Office of Management and
Budget for their information.

Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426 [Attention:
Michael Miller, Capital Planning and
Policy Group, Phone: (202) 208–1415,
Fax: (202) 208–2425, E-mail:
mike.miller@ferc.fed.us].

To submit comments concerning
collections of information and
associated burden estimate(s), please
send your comments to the contact
listed above and to the Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Washington, DC 20503, [Attention: Desk
Officer for the Federal Energy
Regulatory Commission, Phone: (202)
395–3087, Fax: (202) 395–7285].

VIII. Document Availability
In addition to publishing the full text

of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://
www.ferc.fed.us) and in the
Commission’s Public Reference Room
during regular business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First

Street, NE., Room 2A, Washington, DC
20426.

From FERC’s Home Page on the
Internet, this information is available in
both the Commission Issuance Posting
System (CIPS) and the Records and
Information Management System
(RIMS).
—CIPS provides access to the texts of

formal documents issued by the
Commission since November 14,
1994.

—CIPS can be accessed using the CIPS
link or the Energy Information Online
icon. The full text of this document is
available on CIPS in ASCII and
WordPerfect 8.0 format for viewing,
printing, and/or downloading.

—RIMS contains images of documents
submitted to and issued by the
Commission after November 16, 1981.
Documents from November 1995 to
the present can be viewed and printed
from FERC’s Home Page using the
RIMS link or the Energy Information
Online icon. Descriptions of
documents back to November 16,
1981, are also available from RIMS-
on-the-Web; requests for copies of
these and other older documents
should be submitted to the Public
Reference Room.
User assistance is available for RIMS,

CIPS, and the Website during normal
business hours from our Help line at
(202) 208–2222, or by E-Mail (to
WebMaster@ferc.fed.us) or the Public
Reference Room at (202) 208–1371 (E-
Mail to
public.referenceroom@ferc.fed.us).

During normal business hours,
documents can also be viewed and/or
printed in FERC’s Public Reference
Room, where RIMS, CIPS, and the FERC
Website are available. User assistance is
also available.

IX. Effective Date
This final rule will take effect October

2, 2000. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
the Office of Management and Budget,
that this rule is not a ‘‘major rule’’
within the meaning of Section 251 of
the Small Business Regulatory Fairness
Act of 1996.31 The Commission will

submit the Final Rule to both houses of
Congress and to the General Accounting
Office.32

List of Subjects in 18 CFR Part 101

Electric power, Electric utilities,
Reporting and recordkeeping
requirements, Uniform System of
Accounts.

By the Commission.
David P. Boergers,
Secretary.

In consideration of the foregoing, the
Commission amends Part 101, Title 18
of the Code of Federal Regulations, as
follows.

PART 101—UNIFORM SYSTEM OF
ACCOUNTS PRESCRIBED FOR
PUBLIC UTILITIES AND LICENSEES
SUBJECT TO THE PROVISIONS OF
THE FEDERAL POWER ACT

1. The authority citation for Part 101
continues to read as follows:

Authority: 16 U.S.C. 791a–825r, 2601–
2645; 31 U.S.C. 9701; 42 U.S.C. 7102–7352,
7651–7651o.

2. In Part 101, General Instructions,
paragraph 22 is added to read as
follows:

General Instructions

* * * * *
22. Depreciation Accounting.
A. Method. Utilities must use a method of

depreciation that allocates in a systematic
and rational manner the service value of
depreciable property over the service life of
the property.

B. Service lives. Estimated useful service
lives of depreciable property must be
supported by engineering, economic, or other
depreciation studies.

C. Rate. Utilities must use percentage rates
of depreciation that are based on a method
of depreciation that allocates in a systematic
and rational manner the service value of
depreciable property to the service life of the
property. Where composite depreciation rates
are used, they should be based on the
weighted average estimated useful service
lives of the depreciable property comprising
the composite group.

Note: This appendix will not be published
in the Code of Federal Regulations.

Appendix—Commenters

Name As styled in order

Allegheny Energy, Inc ..................................................................................................................................................... Allegheny Energy.
American Electric Power Service Corporation (filing on behalf of itself and on behalf of its operating public utility af-

filiates: Appalachian Power Company, Columbus Southern Power Company, Indiana Michigan Power Company,
Kentucky Power Company, Kingsport Power Company, Ohio Power Company and Wheeling Power Company).
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American Institute of Certified Public Accountants ........................................................................................................ American Institute of Cer-
tified Public Accountants.

Arthur Andersen, LLP ..................................................................................................................................................... Arthur Andersen.
Cinergy Services, Inc. ..................................................................................................................................................... Cinergy.
Cleco Corporation ........................................................................................................................................................... Cleco.
Commonwealth Edison Company .................................................................................................................................. Commonwealth Edison.
Consumers Energy Company ........................................................................................................................................ Consumers Energy.
Deloitte & Touche LLP ................................................................................................................................................... Deloitte & Touche.
Detroit Edison Company ................................................................................................................................................. Detroit Edison.
Edison Electric Institute .................................................................................................................................................. EEI.
FirstEnergy Corp ............................................................................................................................................................. FirstEnergy.
Florida Public Service Commission ................................................................................................................................ Florida Commission.
Mississippi Public Service Commission ......................................................................................................................... Mississippi Commission.
National Association of Regulatory Utility Commissioners ............................................................................................ NARUC.
National Rural Electric Cooperative Association ............................................................................................................ NRECA.
Old Dominion Electric Cooperative ................................................................................................................................ Old Dominion.
PricewaterhouseCoopers, LLP ....................................................................................................................................... Price Waterhouse.
Public Service Electric & Gas Company of New Jersey ................................................................................................ PSE&G.
Southern Company Services, Inc. (acting as agent for Alabama Power Company, Georgia Power Company, Gulf

Power Company Mississippi Power Company and Savannah Electric and Power Company (collectively, South-
ern Company).

Southern.

Virginia Electric and Power Company ............................................................................................................................ Virginia Power.

[FR Doc. 00–19507 Filed 8–2–00; 8:45 am]
BILLING CODE 6560–50–P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 514

[Docket No. 99N–2151]

New Animal Drug Applications; Sheep
as a Minor Species

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to reclassify sheep as a
minor species for all data collection
purposes. This reclassification will
allow sponsors of new animal drug
applications (NADA’s) to extrapolate
human food safety data from a major
species such as cattle to sheep. In
particular, this will enable the
extrapolation of the tolerances for
residues of new animal drugs in cattle
to sheep.

DATES: This rule is effective September
5, 2000.

FOR FURTHER INFORMATION CONTACT: Meg
Oeller, Center For Veterinary Medicine
(HFV–130), Food and Drug
Administration, 7500 Standish Pl.,
Rockville, MD 20855, 301–827–7581, e-
mail: moeller@cvm.fda.gov.

SUPPLEMENTARY INFORMATION:

I. Background
In the Federal Register of July 26,

1999 (64 FR 40321), FDA published a
proposed rule to revise the definition of
minor species in § 514.1(d)(1)(ii) (21
CFR 514.1(d)(1)(ii)) by deleting the
following language: ‘‘Sheep are a minor
species with respect to effectiveness and
animal safety data collection
requirements; sheep are a major species
with respect to human safety data
collection requirements arising from the
possible presence of drug residues in
food.’’ This change makes sheep a minor
species for all data collection purposes
in support of NADA’s.

As stated in the preamble to the
proposed rule (64 FR 40321), new data
that have become available since
publication of the minor species final
rule (48 FR 1922, January 14, 1983)
allow the agency to conclude that sheep
should be a minor species with respect
to all data requirements. The new data
concern the similarity of drug
metabolism between sheep and cattle
rather than consumption levels. While
consumption levels can be a factor in
determining whether a species should
be classified as major or minor, the
agency believes that the body of
evidence concerning drug metabolism is
more significant in determining the
major/minor status of sheep than
consumption data because it
demonstrates the reliability of data
extrapolated from cattle, a major
species, to sheep.

II. Comments
FDA received seven comments on the

proposed rule, six comments from
organizations, and one from an
individual. All the comments supported

the proposed rule. The following is a
summary of the comments:

(Comment 1) Six comments expressed
the opinion that this change would
lower research and development costs
for sponsors seeking approval of new
animal drugs for sheep.

(Comment 2) Six comments noted that
the sheep industry suffers from a lack of
animal drug availability to the detriment
of the industry and animal health.

(Comment 3) Four of the comments
praised the agency for its science-based
approach to this issue.

Thus, FDA is adopting the rule as
proposed.

III. Analysis of Impacts
FDA has examined the impacts of the

final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601–612) (as amended by subtitle
D of the Small Business Regulatory
Fairness Act of 1996 (Public Law 104–
121)), and the Unfunded Mandates
Reform Act of 1995 (Public Law 104–4).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this final rule is
consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, the
final rule is not a significant regulatory
action as defined by the Executive Order
and so is not subject to review under the
Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
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Smart Meter Procurement and Installation Docket No.  M-2009-2092655 

 
 
 

IMPLEMENTATION ORDER 
 

 

BY THE COMMISSION: 

 

 The Pennsylvania General Assembly (“General Assembly”) has directed that 

electric distribution companies with more than 100,000 customers file smart meter 

technology procurement and installation plans with the Commission for approval. 66 

Pa.C.S. § 2807(f).  This Implementation Order will establish the standards each plan must 

meet and provide guidance on the procedures to be followed for submittal, review and 

approval of all aspects of each smart meter plan.  This Implementation Order will also 

establish minimum smart meter capability and guidance on the Commission’s 

expectations for deployment of smart meters. 
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BACKGROUND AND HISTORY OF THIS PROCEEDING 

 

 Governor Edward Rendell signed Act 129 of 2008 (“the Act” or “Act 129”) into 

law on October 15, 2008. The Act took effect 30 days thereafter on November 14, 2008.  

Among other things, the Act specifically directed that within nine months of its effective 

date, electric distribution companies (“EDCs”) are to file, with the Commission for 

approval, a smart meter technology procurement and installation plan. 66 Pa.C.S. 

§ 2807(f)(1).  Each EDC smart meter plan must describe the smart meter technologies the 

EDC proposes to install, upon request from a customer at the customer’s expense, in new 

construction and in accordance with a depreciation schedule not to exceed 15 years.  66 

Pa.C.S. §§ 2807(f)(1) and (2).  The Act also establishes a requirement for EDCs to make 

available to third parties direct meter access and electronic access to meter data by third 

parties, upon customer consent.  66 Pa.C.S. § 2807(f)(3).  The Act further defines 

minimum smart meter technology capabilities.  66 Pa.C.S. § 2807(g).  Finally, the Act 

establishes acceptable cost recovery methods.  66 Pa.C.S. § 2807(7). 

 

 On March 30, 2009, the Commission issued a Secretarial Letter seeking comments 

on a draft staff proposal and additional questions regarding EDC smart meter 

procurement and installation.  Comments were due by April 15, 2009, with reply 

comments due April 27, 2009.  On April 9, 2009, the Commission, at the request of 

several interested parties, issued a Secretarial Letter extending the comment period to 

April 20, 2009 and the reply comment period to April 29, 2009. 

 

 The following parties filed comments:  West Penn Power Company d/b/a 

Allegheny Power (“Allegheny”); Citizen Power (“Citizen”); Constellation NewEnergy, 

Inc. (“Constellation”); Duquesne Light Company (“Duquesne”); Elster Integrated 

Solutions (“Elster”); The Energy Association of Pennsylvania (“EA”), Exelon Energy 

(“Exelon”); Metropolitan Edison Company, Pennsylvania Electric Company, 

Pennsylvania Power Company (collectively “FirstEnergy”); the Industrial Energy 
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Consumers of Pennsylvania (“IECPA”); Office of Consumer Advocate (“OCA”); PECO 

Energy Company (“PECO”); PPL Electric Utilities Corporation (“PPL”); Sensus 

Metering Systems (“Sensus”); Tendril Networks, Inc. (“Trendril”); and Trilliant, Inc. 

(“Trilliant”).  The following parties filed reply comments:  Duquesne; EA; FirstEnergy; 

IECPA; PECO; and PPL.1  

 

DISCUSSION 

 

In this section the Commission will outline the standards each plan must meet and 

provide guidance on the procedures to be followed for submittal, review and approval of 

all aspects of each smart meter plan.  This section will also establish guidance on the 

Commission’s expectations for the deployment of smart meters, as well as minimum 

smart meter capabilities.  This section will also describe requirements regarding access to 

smart meters and data.  Finally, in this section the Commission will provide guidance on 

EDC smart meter technology cost recovery. 

 

A. Plan Approval Process 

  

 Within nine months after the effective date of Act 129, each EDC with more than 

100,000 customers is to file a smart meter technology procurement and installation plan 

with the Commission for approval.  66 Pa.C.S. §§ 2807(f)(1) and (6).  As Act 129 

became effective on November 14, 2008, the smart meter plans must be submitted on or 

before August 14, 2009.  Each smart meter plan shall include: a summary of the EDC’s 

current deployment of smart meter technology, if any; a plan for future deployment, 

complete with dates for key milestones and measurable goals; and such other information 

as is required by this Order.  The plans shall be served on the Office of Consumer 

 
1 Wal-Mart Stores East, LP and Sam’s East Inc. filed a Petition for Extension of Time to file reply 
comments, which this Commission denied in a letter dated May 6, 2009.  While we rejected Wal-Mart’s 
and Sam’s petition, we did receive and consider their reply comments submitted on May 1, 2009. 
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meters that are being replaced with smart meters in accordance with an approved plan.  

The Commission believes it would add unreasonable and unnecessary costs to require the 

EDCs to test every meter removed for the purposes of upgrading to a smart meter. 

 

3. New Construction 

 

As with all equipment, meters have a useful life.  EDCs determine how much to 

invest in meter equipment based on its useful life and have an opportunity to depreciate 

that investment over the useful life of the meter.  In addition, EDCs have an opportunity 

to recover the cost of the meter from ratepayers.  Therefore, if a meter is replaced prior to 

the end of its useful life, the EDC will not be able to take advantage of the full 

depreciation of that meter or the ratepayers will pay an increased rate to cover the cost of 

both meters.  The Commission believes that the intent of the Act’s provision for installing 

smart meters in new construction was to avoid this waste and added expense.   

 

Again, the Commission will not require deployment of smart meters in new 

construction during an EDC’s approved network grace period.  However, the 

Commission will direct all covered EDCs to develop a plan to install smart meters in new 

construction that is begun after the network grace period.  Therefore, the Commission 

directs each covered EDC to include in its smart meter plan a proposal for deployment of 

smart meters in new construction.  Such a proposal should include a plan to identify new 

developments and construction early enough to incorporate it into the system-wide 

deployment proposal. 

 

Several parties commented on the proposed rollout of smart meters in new 

construction.  OCA posits that smart meters should be installed on new construction from 

the beginning, even during the network installation grace period.  OCA asserts that while 

the smart meters will not be fully functional, the smart meters should still be able to 

provide the necessary billing data.  FirstEnergy, PECO and PPL disagree, noting that 
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4. System-Wide Deployment 

 

 The Commission believes that it was the intent of the General Assembly to require 

all covered EDCs to deploy smart meters system-wide when it included a requirement for 

smart meter deployment “in accordance with a depreciation schedule not to exceed 15 

years.”  It is this system-wide deployment that will provide the foundation for the EDCs’ 

smart meter installation plans.  Therefore, it is crucial for the EDCs to develop a plan that 

will best meet the needs of their service territory, while at the same time operating in a 

manner that is both cost and time effective.   

 

 The EDCs shall detail their system-wide deployment plans to the Commission, 

including any type of tiered rollout the company proposes, as well as the associated costs 

and benefits incurred from such a rollout.  This system-wide plan should also incorporate 

a coordination element with the new construction deployment component.  Furthermore, 

the Commission will require all EDCs to file a “Smart Meter Progress” report on an 

annual basis that will update the status of their installation plans, including the number of 

customers who received meters in the prior year, the estimated number of customers 

scheduled to receive meters in the coming year, and all costs associated with the meter 

plan incurred during the previous year.   

 

It should also be noted that Act 129 uses the language “not to exceed 15 years.”  

An EDC is encouraged to expedite the deployment process if it will provide increased 

customer benefits in a cost-effective manner.  Again, the primary goal of the EDC 

deployment plan should be to implement a deployment and installation schedule that best 

balances the overall efficiency and timeliness of the smart meter installations with the 

costs incurred. 

 

OCA commented that the Commission needs to clarify whether the 15 year 

depreciation schedule outlined in Act 129 commences upon plan approval or following 
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  Act 129 allows an EDC to recover reasonable and prudent costs of providing 

smart meter technology, to include annual depreciation and capital costs over the life of 

the smart meter technology and the cost of any system upgrades required to enable the 

use of the smart meter technology, incurred after November 14, 2008, less operating and 

capital cost savings realized by the electric distribution company from the installation and 

use of the technology.  Smart meter technology is deemed to be a new service offered for 

the first time under Section 2804(4)(vi). 

 

 1.  Cost Recovery Mechanism 

 

 An EDC may recover smart meter technology costs through (1) base rates, 

including a deferral for future base rate recovery of current basis with carrying charge as 

determined by the Commission; or (2) on a full and current basis through a reconcilable 

automatic adjustment clause under Section 1307.  66 Pa.C.S. § 2807(f)(7).  However, in 

no event shall lost or decreased revenues by an EDC due to reduced electricity 

consumption or shifting energy demand be considered a cost of the smart meter 

technology recoverable under a reconcilable automatic adjustment clause under Section 

1307(b), except that decreased revenues and reduced energy consumption may be 

reflected in the revenue and sales data used to calculate rates in a subsequent distribution 

rate base rate proceeding filed under Section 1308 (relating to voluntary change in rates), 

or a recoverable cost.  66 Pa.C.S. § 2807(f)(4). 

 

Act 129 allows an EDC to recover “all reasonable and prudent costs of providing 

smart meter technology.”  In order to determine what these costs are, each EDC will 

document all costs relating to its smart meter deployment and installation plan.  These 

costs will include both capital and expense items relating to all plan elements, equipment 

and facilities, as well as an analysis of all related administrative costs.  More specifically, 

these costs would include, but not be limited to, capital expenditures for any equipment 

and facilities that may be required to implement the smart meter plan, as well as 
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depreciation, operating and maintenance expenses, a return component based on the 

EDC’s weighted cost of capital, and taxes.  Administrative costs would include, but not 

be limited to, incremental costs relating to plan development, cost analysis, measurement 

and verification, and reporting.  In addition, the plan should include cost estimates for 

testing, upgrades, maintenance and personnel training.  The EDC must also provide 

sufficient support to demonstrate that all such costs are reasonable and prudent with 

respect to its smart meter plan.  Consistent with Section 315(a), the burden of proof shall 

be on the EDC.  66 Pa.C.S. § 315(a). 

 

The Commission recognizes that some of the requirements for smart meters 

outlined in Section C of this Order go beyond the minimum requirements set forth in Act 

129.  In order to ensure that these additional smart meter functions are cost-effective, we 

direct that each smart meter plan filing include cost data that quantifies the costs to meet 

the minimum requirements set forth in Act 129, the costs to meet all of the requirements 

set forth in Section C above, and the individual incremental costs of each added function, 

less any operating and capital cost savings.  Specifically, we direct that the plan filing 

shall quantify the costs to deploy and operate smart meter technology that is capable of 

the following minimum requirements set forth in 66 Pa.C.S. § 2807(g): 

• Bidirectional data communications. 

• Recording usage data on at least an hourly basis once per day. 

• Providing customers with direct access to and use of price and consumption 

information. 

• Providing customers with information on their hourly consumption. 

• Enabling time-of-use rates and real-time price programs. 

• Supporting the automatic control of the customer’s electric consumption. 

 

In addition, each plan filing shall include the individual incremental costs for 

deploying and operating the following smart meter technology capabilities: 
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2021 Total Resource Cost (TRC) Test M-2019-3006868  

 
FINAL ORDER 

 
BY THE COMMISSION: 

 Act 129 of 2008, 66 Pa. C.S. § 2806.1, directs the Pennsylvania Public Utility 

Commission (Commission) to analyze the benefits and costs of the energy efficiency and 

conservation (EE&C) plans that certain electric distribution companies (EDCs) are 

required to file.  Our September 19, 2019 2021 TRC Test Tentative Order at this docket 

proposed methodology and requested comments on a 2021 TRC Test for use in planning 

for and during a potential Phase IV of Act 129.  This Order finalizes the specific 

refinements to the 2021 TRC Test for use in Phase IV of Act 129, that, if approved, 

would begin June 1, 2021.1 

 
 

                                              
1  The currently assigned docket for matters relating to the Commission’s consideration of a potential 
Phase IV is Release of the Act 129 [Phase III SWE] Energy Efficiency Baseline Studies, Docket 
No. M-2019-3006866.  The 2021 Technical Reference Manual (TRM) is at Docket No. M-2019-3006867. 
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b. Disposition 

Stakeholders were generally supportive of our proposal to disassociate the Act 129 

discount rate from an EDC’s WACC.  Our proposal of a 3% real discount rate (5% 

nominal discount rate) is lower than EDC WACC values used in prior phases of Act 129.  

PA-EEFA and KEEA supported the direction and rationale for the change.  Although 

neither the Industrials nor OSBA recommend a specific Act 129 discount rate, they aver 

that a rate higher than an EDC’s WACC would be appropriate.   

 

Contrary to OSBA’s suggestion, Act 129 programs are, in fact, a government 

policy designed to encourage investments in energy efficiency that would not happen 

absent policy intervention.  Accordingly, the 3% real discount rate will be used for 

Phase IV of Act 129.   

 

5. Effective Useful Life  

As established in Act 129 and as discussed in prior TRC Test Orders, any given 

measure is limited to a maximum of 15 years of savings benefits.  66 Pa. C.S. 

§ 2806.1(m).  Measures with recurring costs, such as increased natural gas consumption 

for CHP projects, are also limited to 15 years of negative benefits.  Typically, the costs of 

energy efficiency are front-loaded, and the benefits accrue over many years.  The 

National Standard Practice Manual (NSPM) addresses the issue imposed by capped 

measure life assumptions as “end effects”31 and suggests a methodology whereby costs 

are reduced proportionately to truncated lifetime benefits.  The position of the 

Commission is that end effects adjustments such as the ones proposed in the NSPM are 

not acceptable for use in Phase IV.  While certain technologies may have an expected 

useful life greater than 15 years, Act 129 is clear about the 15-year limit, and any 

adjustment to the cost ledger would circumvent the legislative directive.  Therefore, we 

saw no reason to propose any changes for this provision.   

                                              
31  See https://nationalefficiencyscreening.org/wp-content/uploads/2017/05/NSPM_May-2017_final.pdf 
page 91. 
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Book and Tax Depreciation 

Each of the cost categories were assessed to determine if they were capital or 
O&M related costs.  For Capex, the estimated book lives used for depreciation 
purposes were 15 year for smart meters and communications equipment, 5 years 
for hardware and 7 years for software.  Book lives were determined based on input 
from external resources and internal subject matter experts while tax lives were 
based on IRS guidelines. 

Escalation Rate 

The Financial Model assumes an escalation rate of 2.56% for labor.13  A zero 
percent escalation rate was assumed for equipment and material costs in 
recognition that material costs may increase over time while technology costs may 
decrease over time. 

Weighted Average Cost of Capital (“WACC”) 

The Financial Model assumes the following Weighted Average Cost of Capital 
rates: 

Figure 4.2. Weighted Average Cost of Capital by Company 

Penelec Met-Ed Penn Power WPP 
8.17% 8.68% 9.14% 11.29% 

The weighted average cost of capital for Met-Ed, Penelec and Penn Power is 
calculated in accordance with the Commission order entered June 9, 2010 at 
Docket No. M-2009-2123950 approving the Joint Petition for Approval of Smart 
Meter Technology Procurement and Installation Plan.  The weighted average cost 
of capital for West Penn is calculated in accordance with Commission order 
entered June 30, 2011 at Docket No. M-2009-2123951 approving the Amended 
Joint Petition for Settlement of All Issues. 

The Companies also assessed the project from the residential customer’s 
perspective utilizing a discount rate of .37%, which represents a current typical 
interest rate for a one-year Certificate of Deposit (CD)14. This analysis is discussed 
in Chapter 4. 

                                         
13 Provided by the Companies Business Analytics department based on the average 12 month 

(Mar 2011 - Mar 2012) escalation index for the Utility industry being 2.56% from U.S. Bureau 
of Labor Statistics (http://data.bls.gov/cgi-bin/print.pl/news.release/eci.t09.htm) 

14 Based upon the average of the initial Local Results Range for one year certificates of deposit 
for the Reading, Pennsylvania area as of March 10, 2014. 
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Legacy Meters 

For meters that are removed or become obsolete due to the installation of smart 
meters  (“Legacy Meters”), the Companies propose to retire the meters out of 
stock, continue their existing depreciation schedule unaltered over their remaining 
lives as a regulatory asset, and continue cost recovery through base rates. The 
rate base equivalent of the regulatory asset for Legacy Meters plus the Cost of 
removal net of Salvage will continue to be included in the respective Company’s 
rate base.  This protocol would have no current impact on customer rates. For 
accounting purposes, the Companies are asking the Commission to approve an 
accounting treatment that would allow them to create a “regulatory asset” for the 
Legacy Meters with a recovery schedule equal to the remaining depreciable lives 
of the assets per the Companies’ depreciation records.   
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Cohen Hickernell Oliver Swanger 
Conklin Hornaman Pallone Tangretti 
Costa Hutchinson Parker Taylor, J. 
Cox James Pashinski Taylor, R. 
Creighton Josephs Payne Thomas 
Cruz Kauffman Payton True 
Curry Keller, M. Peifer Turzai 
Cutler Keller, W. Perry Vereb 
Daley Kenney Petrarca Vitali 
Dally Kessler Petri Vulakovich 
DeLuca Killion Petrone Wagner 
Denlinger King Phillips Walko 
DePasquale Kirkland Pickett Wansacz 
Dermody Kortz Preston Waters 
DeWeese Kotik Pyle Watson 
DiGirolamo Kula Quigley Wheatley 
Donatucci Leach Quinn White 
Eachus Lentz Ramaley Williams 
Ellis Levdansky Rapp Wojnaroski 
Evans, D. Longietti Raymond Yewcic 
Evans, J. Mackereth Readshaw Youngblood 
Everett Maher Reed Yudichak 
Fabrizio Mahoney Reichley  
Fairchild Major Roae O'Brien, D., 
Fleck Manderino Rock    Speaker 
Frankel Mann Roebuck  

 NAYS–0 

 NOT VOTING–0 

 EXCUSED–2 

Perzel Shimkus   

 The majority having voted in the affirmative, the question 
was determined in the affirmative and the resolution was 
adopted. 

SUPPLEMENTAL CALENDAR B 

BILL ON SECOND CONSIDERATION

 The House proceeded to second consideration of HB 2200, 
PN 3176, entitled: 

An Act amending Title 66 (Public Utilities) of the Pennsylvania 
Consolidated Statutes, further providing for definitions; and providing 
for adoption of energy efficiency and demand-side response. 

 On the question, 
 Will the House agree to the bill on second consideration? 

 Mr. FREEMAN offered the following amendment No. 
A05751:

 Amend Sec. 2 (Sec. 2806.1), page 4, lines 7 and 8, by striking out 
"in whose service territory the programs are implemented." and 
inserting 
   from all sources, including default service 

generation revenues as of January 1, 2007.
 Amend Sec. 2 (Sec. 2806.1), page 9, by inserting between lines 3 
and 4 
   (i)  By May 31, 2011, total annual deliveries to 

retail customers of electric distribution companies shall 
be reduced by a minimum of 1%. This load reduction 
shall be measured against the expected load forecasted by 
the commission for June 1, 2010, through May 31, 2011, 

based on load for the period June 1, 2007, through 
May 31, 2008, with provision made for weather 
adjustments and extraordinary load that the electric 
distribution company must serve. The commission shall 
determine and make public the forecasts to be used 
for each electric distribution company no later than 
August 31, 2008. The program administrator shall ensure 
that a third-party entity meets the goals contained in this 
section through the implementation of a program of 
energy efficiency measures throughout the service 
territory of the electric distribution company.

 Amend Sec. 2 (Sec. 2806.1), page 9, line 4, by striking out "(i)"
and inserting 
   (ii)
 Amend Sec. 2 (Sec. 2806.1), page 9, line 6, by inserting a period 
after "2.5%"
 Amend Sec. 2 (Sec. 2806.1), page 9, lines 6 through 8, by 
striking out ", WITH PROVISIONS MADE FOR" in line 6, all of  
line 7 and "ELECTRIC DISTRIBUTION COMPANY MUST 
SERVE." in line 8 
 Amend Sec. 2 (Sec. 2806.1), page 9, line 12, by inserting after 
"2008"
   , with provision made for weather adjustments 

and extraordinary load that the electric 
distribution company must serve

 Amend Sec. 2 (Sec. 2806.1), page 9, line 20, by striking out "(ii)"
and inserting 
   (iii)
 Amend Sec. 2 (Sec. 2806.1), page 9, line 28, by striking out 
"(iii)" and inserting 
   (iv)

 On the question, 
 Will the House agree to the amendment? 

 The SPEAKER. The Chair recognizes Representative 
Freeman on the amendment. 
 Mr. FREEMAN. Thank you, Mr. Speaker. 
 Mr. Speaker, this amendment does a number of things. First, 
it adds clarifying language dealing with the 2-percent cost cap 
that is currently contained in the legislation. It would add 
generation to the list of items that go into calculating the final 
figure. Currently it only deals with transmission and 
distribution, but we add generation, and generation makes up 
roughly 60 percent of the revenues of a public utility. So it is 
important to put generation in to make sure that we have a 
higher figure to work off of. 
 Second, we add an incremental figure of 1 percent. Currently 
in the bill the goal, or target goal, is going to be 2.5 percent, in 
terms of target, of making demand go down by 2013, and we 
have an interim goal of 1 percent that would kick in in 2011, 
and that is important to provide for in this legislation as a means 
of expediting the efforts on the part of the electric utility 
companies to put in place their efforts to reduce demand and to 
make conservation a real priority. 
 And third, we provide language in this amendment to deal 
with the issue of adjusting the figure, the load figure, based on 
weather conditions and the like, those kinds of extraordinary 
factors that are beyond the control of the utility company, in 
order to take that into consideration. 
 I would urge a "yes" vote on this amendment. 
 The SPEAKER. Representative Ross, on the amendment. 
 Mr. ROSS. Thank you, Mr. Speaker. 
 I believe this is a good amendment, and I intend to support it. 
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 The SPEAKER. Representative McCall. 
 Mr. McCALL. Thank you, Madam Speaker – Mr. Speaker. 
 The SPEAKER. The Chair will remind the gentleman to be 
judicious in his comments. 
 Mr. McCALL. I was referring to Sue, Mr. Speaker. 
 Mr. Speaker, I would also ask for an affirmative vote on the 
Freeman amendment. 
 It does a number of things, but more importantly, it 
accelerates the energy efficiency goals as set in HB 2200 and 
implements that 1-percent reduction by 2011, and I think what 
that does, it ensures that the implementation of the 2.5 goal, that 
they can in fact meet that goal and we could benchmark that 
early on in 2011 to see that they are well on their way to 
implementation of the 2 1/2-percent conservation goal as set in 
HB 2200. 
 But I think, more importantly, that it can in fact help 
customers mitigate rate increases as they come off in 2010 by 
having the conservation measure of 1 percent implemented 
before those caps come off, and I would ask for an affirmative 
vote on the Freeman amendment. 
 The SPEAKER. Representative Bud George. 
 Mr. GEORGE. Mr. Speaker, I would echo the sentiments of 
the gentleman, Mr. McCall. It would seem, and hopefully I am 
right, that the big wall has gone down and we are about to 
pursue what those of us on both sides of the aisle feel is most 
necessary in regard to conservation, in regard to controlling the 
spiraling of electric rates, and I would urge the passage of this 
amendment. 
 Thank you. 

 On the question recurring, 
 Will the House agree to the amendment? 

 The following roll call was recorded: 

 YEAS–198 

Adolph Frankel Manderino Rohrer 
Argall Freeman Mann Ross 
Baker Gabig Mantz Rubley 
Barrar Galloway Markosek Sabatina 
Bastian Geist Marshall Sainato 
Bear George Marsico Samuelson 
Belfanti Gerber McCall Santoni 
Benninghoff Gergely McGeehan Saylor 
Bennington Gibbons McI. Smith Scavello 
Beyer Gillespie McIlhattan Schroder 
Biancucci Gingrich Melio Seip 
Bishop Godshall Mensch Shapiro 
Blackwell Goodman Micozzie Siptroth 
Boback Grell Millard Smith, K. 
Boyd Grucela Miller Smith, M. 
Brennan Haluska Milne Smith, S. 
Brooks Hanna Moul Solobay 
Buxton Harhai Moyer Sonney 
Caltagirone Harhart Mundy Staback 
Cappelli Harkins Murt Stairs 
Carroll Harper Mustio Steil 
Casorio Harris Myers Stern 
Causer Helm Nailor Stevenson 
Civera Hennessey Nickol Sturla 
Clymer Hershey O'Brien, M. Surra 
Cohen Hess O'Neill Swanger 
Conklin Hickernell Oliver Tangretti 
Costa Hornaman Pallone Taylor, J. 
Cox Hutchinson Parker Taylor, R. 
Creighton James Pashinski Thomas 
Cruz Josephs Payton True 

Curry Kauffman Peifer Turzai 
Cutler Keller, M. Petrarca Vereb 
Daley Keller, W. Petri Vitali 
Dally Kenney Petrone Vulakovich 
DeLuca Kessler Phillips Wagner 
Denlinger Killion Pickett Walko 
DePasquale King Preston Wansacz 
Dermody Kirkland Pyle Waters 
DeWeese Kortz Quigley Watson 
DiGirolamo Kotik Quinn Wheatley 
Donatucci Kula Ramaley White 
Eachus Leach Rapp Williams 
Ellis Lentz Raymond Wojnaroski 
Evans, D. Levdansky Readshaw Yewcic 
Evans, J. Longietti Reed Youngblood 
Everett Mackereth Reichley Yudichak 
Fabrizio Maher Roae  
Fairchild Mahoney Rock O'Brien, D., 
Fleck Major Roebuck    Speaker 

 NAYS–3 

Metcalfe Payne Perry  

 NOT VOTING–0 

 EXCUSED–2 

Perzel Shimkus   

 The majority having voted in the affirmative, the question 
was determined in the affirmative and the amendment was 
agreed to. 

 On the question, 
 Will the House agree to the bill on second consideration as 
amended? 

 Mr. FREEMAN offered the following amendment No. 
A05807:

 Amend Title, page 1, line 2, by striking out "and" 
 Amend Title, page 1, line 4, by removing the period after 
"response" and inserting 
   ; and further providing for duties of electric 

distribution companies. 
 Amend Sec. 1 (Sec. 2803), page 3, line 3, by striking out all of 
said line and inserting 
 "Real-time price."  A rate that directly reflects the different cost 
of energy during each hour.
 * * * 
 "Smart meter technology."  Technology, including, but not 
limited to, metering technology and network communications 
technology capable of bidirectional communication and that records 
electricity usage on at least an hourly basis, including related electric 
distribution system upgrades to enable the technology. The technology 
shall provide customers with direct access to and use of price and 
consumption information. The technology shall also:
  (1)  Directly provide customers with information on their 

hourly consumption.
  (2)  Enable time-of-use rates and real-time price 

programs.
  (3)  Effectively support the automatic control of the 

customer's electricity consumption by one or more of the 
following as selected by the customer:

   (i)  the customer;
   (ii)  the customer's utility; or
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   (iii)  a third party engaged by the customer or the 
customer's utility.

 "Time-of-use rate."  A rate that reflects the costs of serving 
customers during different time periods, including off-peak and 
on-peak periods, but not as frequently as each hour.
 Amend Bill, page 13, by inserting between lines 22 and 23 
 Section 3.  Section 2807(e) of Title 66 is amended by adding a 
paragraph to read: 
§ 2807.  Duties of electric distribution companies. 
 * * * 
 (e)  Obligation to serve.–* * * 
  (6) (i)  Within nine months after the effective date of 

this paragraph, electric distribution companies shall file a 
smart meter technology procurement and installation plan 
with the commission for approval and make the plan 
available for public comment for a minimum of 30 days. 
The plan shall describe the smart meter technologies the 
electric distribution company proposes to install, how the 
smart meter technology meets the requirements of this 
paragraph and how the smart meter technology shall be 
installed according to this paragraph. In addition, the plan 
shall ensure that all smart meter technology installation 
and maintenance work shall be performed by adequately 
trained and qualified personnel and that, to the extent 
practical, such work shall be offered initially to 
employees of the electric distribution company.

   (ii)  Electric distribution companies shall furnish 
smart meter technology to:

    (A)  Customers responsible for 40% of 
the distribution company's annual peak demand 
within four years after the effective date of this 
paragraph.

    (B)  Customers responsible for 75% of 
the distribution company's annual peak demand 
within six years after the effective date of this 
paragraph.

    (C)  One hundred percent of its 
customers within ten years after the effective date 
of this paragraph.

  Electric distribution companies shall, with customer 
consent, make available electronic access to customer 
meter data to third parties, including electric generation 
suppliers and providers of conservation and load 
management services.

   (iii)  Electric distribution companies shall be 
permitted to recover all reasonable and prudent costs, as 
determined by the commission, of providing smart meter 
technology, including annual deprecation and capital 
costs over the life of the smart meter technology, that are 
incurred after the effective date of this paragraph, less all 
operating and capital costs savings realized by the 
electric distribution company from the introduction and 
use of the smart meter technology. An electric 
distribution company may, at its option, recover such 
smart meter technology costs:

    (A)  through base rates, including a 
deferral for future base rate recovery of current 
costs, with carrying charges equal to 6%; or

    (B)  on a full and current basis through a 
reconcilable automatic adjustment clause under 
section 1307 (relating to sliding scale of rates; 
adjustments).

  In no event shall lost or decreased revenues by an electric 
distribution company due to reduced electricity 
consumption or shifting energy demand be considered a 
cost of smart meter technology. Smart meter technology 
shall be deemed to be a new service offered for the 

  first time under section 2804(4)(vi) (relating to standards 
for restructuring of electric industry).

   (iv)  By January 1, 2010, or at the end of the 
applicable generation rate cap period, whichever is later, 
a default service provider shall submit to the commission 
one or more proposed time-of-use rates and a real-time 
price plan. The commission shall approve or modify 
the time-of-use rates and real-time price plan within 
six months of submittal. The default service provider 
shall offer commission-approved time-of-use rates and a 
real-time price plan to all residential and commercial 
customers that have been provided with smart meter 
technology within 60 days of installation of the 
smart meter technology or commission approval of the 
time-of-use rates and a real-time price plan, whichever 
is later. Customer participation in time-of-use rates or 
real-time pricing shall be voluntary and shall only be 
provided with the affirmative consent of the customer. 
The default service provider shall submit an annual 
report to the commission on the participation in the 
time-of-use and real-time price programs and the efficacy 
of the programs in affecting energy demand and 
consumption and the effect on wholesale market prices.

   (v)  For purposes of this paragraph, the term 
"electric distribution company" shall mean a public 
utility providing facilities for the jurisdictional 
transmission and distribution of electricity to 100,000 or 
more retail customers in this Commonwealth.

 Amend Sec. 3, page 13, line 23, by striking out "3" and inserting 
   4 

 On the question, 
 Will the House agree to the amendment? 

 The SPEAKER. The Chair recognizes Representative 
Freeman on the amendment. 
 Mr. FREEMAN. Thank you, Mr. Speaker. 
 Mr. Speaker, this amendment would require that all public 
utilities, electric utilities, install smart meters for residential and 
business customers across the Commonwealth. Smart meters are 
a very important technology which is available to us, which 
would save both customers and utilities a considerable amount 
of money by allowing the customer to be able to opt in – and it 
is optional – in to a purchasing process where they could 
purchase their electricity at off-peak hours, thereby saving on 
cost.
 Currently the electric rate that all of us receive as utility 
customers is an averaging of peak-hour costs, which are high, 
and off-peak-hour costs, which are low. With smart meters, 
which are a bidirectional mechanism to let both the utility know 
when electricity is being used and also the customer, the 
customer has the option of being able to purchase their 
electricity at off-peak periods at considerable savings to them in 
terms of their electric utility bill. 
 In terms of the provision of the amendment, the utility 
companies would be required to file procurement plans with the 
PUC (Public Utility Commission), I believe within a 9-month 
period. They would have to provide for the installation of these 
meters by people who have been trained, giving the current 
employees of those utility companies the opportunity to do that 
work. There would be a phase-in of the smart meters over a  
10-year period – 40 percent in the first 4 years, 75 percent in the 
6-year period, with 100 percent at the end of the 10-year period. 
 Obviously, a utility company would be able to recover their 
costs for the installation of these meters, but only their net cost, 
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and there is a tremendous savings to the utility company. In 
fact, when PPL, which is one of the utility companies that 
actually has installed smart meters, installed their meters, it was 
their belief that the meters actually paid for themselves. So there 
was little cost to be passed on to the utility customer. 
 I should note, too, that the customers will not be billed for 
the smart meter. It becomes part of the rate base and one that the 
utility company would have to file for, but it is important to 
note that there are savings both for the utility customer as well 
as for the utility company. 
 Within this amendment is the time-of-use plan, which  
I mentioned or referred to earlier. The customer would be able 
to purchase their electricity at off-peak periods, and that is 
important. That is a cheaper period of time in which to get your 
electricity. So there are quite a bit of savings that can be 
realized by the consumer by using the smart meter technology 
and opting in to that plan. 
 Smart meters are already used in a number of sections of the 
State. As I mentioned, PPL has installed smart meters at a 
considerable savings to their customers as well as to the utility 
company. Smart meters allow customers, as I mentioned, to 
voluntarily sign up for that optional plan to buy their electricity 
at off-peak periods, and it has been shown that if only 1 percent 
of utility customers were to use the smart meter technology  
to reduce their cost of electricity, it could mean a savings of  
10 percent overall for all utility customers. 
 Smart meters also benefit the utility company in providing 
for better knowledge as to blackouts, as to thefts, as to being 
able to address and cut down on consumer complaints. Smart 
meters truly are a win-win proposition for the utility customers 
here in Pennsylvania and also for those who generate the 
electricity because it will save them on the amount of money 
that needs to go in to creating new generating facilities and 
transmission lines. 
 I would urge a "yes" vote for this conservation measure. 
 The SPEAKER. Representative Pyle, on the amendment. 
 Mr. PYLE. Will the maker of the amendment please answer 
a few questions? 
 The SPEAKER. The gentleman, Representative Freeman, 
indicates he will stand for interrogation. Representative Pyle is 
in order and may proceed. 
 Mr. PYLE. Thank you, Mr. Speaker. 
 Mr. Speaker, I am having trouble here understanding this 
bidirectional communication ability. What vehicle might be 
used to enable this communication? 
 Mr. FREEMAN. The smart meter. 
 Mr. PYLE. The smart meter has to connect to something for 
the EDC (electric distribution company) to read usage. I am 
asking, what is the vehicle for communication? 
 Mr. FREEMAN. I am sorry. I am having trouble following 
the gentleman's line of questioning. 
 Mr. PYLE. I am asking if Internet access is essential to make 
this idea work. 
 Mr. FREEMAN. I do not believe it is, if I recall my readings 
of the smart meter technology. 
 Mr. PYLE. Could the gentleman please fill me in on how 
this meter is going to be hooked up to an electric company?  
By the wording in your bill, it says it can kind of step in and 
monitor day usage, time-of-day usage, et cetera? 
 Mr. FREEMAN. Correct. 
 Mr. PYLE. That is the part I am curious about, Mr. Speaker. 

 Mr. FREEMAN. Well, the meter, as is true of any meter, 
reads your usage of electricity, and with smart meters, you are 
able to read both peak and off-peak periods. The generation of 
electricity is cheaper in an off-peak period. So there is the 
opportunity for the utility customer, the consumer, to be able to 
purchase that electricity at an off-peak period of time, and that 
would be noted through the smart meter, saving the utility 
customer, the consumer, considerable dollars. 
 Mr. PYLE. Another question, Mr. Speaker. I am curious 
about section (3) here, "Effectively support the automatic 
control of the customer's electricity consumption by one or 
more of the following…." I am looking at section (ii), "the 
customer's utility…." In any way does that have any bearing on 
the electric customer's ability to use electricity as they see fit? 
 Mr. FREEMAN. No, not in any way, Mr. Speaker. 
 Mr. PYLE. Is there a potential for the EDC, the electric 
distribution company, to effect a rolling blackout by readings on 
these smart meters? 
 Mr. FREEMAN. Could you add clarity to that question? I am 
not quite sure where you are going with it. 
 Mr. PYLE. What I am asking is, is there a potential utilizing 
these smart meters and customers' electrical usage for the 
electric distribution company to choose to selectively route 
electricity to areas showing peak and off-peak usage? 
 Mr. FREEMAN. No. Keep in mind that opting in to this 
program is an optional opportunity for customers, and they 
would not be able to selectively pick certain customers to be 
blacked out versus others. 
 It should be noted, too, that, if anything, this technology 
actually will reduce the possibility of blackouts and brownouts, 
because if you reduce the amount of electricity that is demanded 
at peak times, you limit or reduce the possibility of blackouts. 
One of the problems with our system now is that when we hit a 
peak time, particularly in the hottest days of the year, you have 
the system being overloaded. If you can shift some of that use to 
nonpeak periods, or off-peak periods, rather, you save 
considerably in terms of money for the consumer but you also 
save in the amount of money the utility company has to expend 
in purchasing far more expensive energy at peak times. So it is a 
win-win for both the customer and the utility, but in addition to 
that, you also reduce the possibility of blackouts and brownouts 
because you have already incentivized the shifting to nonpeak 
periods, which will reduce the potential of overstraining the 
system. 
 Mr. PYLE. What is confusing me, Mr. Speaker, is the 
wording that says, and I quote, "Effectively support the 
automatic control of the customer's electricity consumption by 
one or more of the following...: the customer;" – which I am all 
right with – "the customer's utility...." Is there a potential, is 
what I am asking, for the customer's utility to exercise 
automatic control over the amount of electricity a customer may 
purchase? 
 Mr. FREEMAN. I would direct the gentleman's attention, 
Mr. Speaker, to the word "support" that appears on line 23. It is 
to support in that effort. It is not to wrest control from the 
consumer. 
 Mr. PYLE. Sorry; automatic control is what is throwing me 
off here. 
 Mr. FREEMAN. Again, I would direct the gentleman's 
attention to the word "support." Keep in mind, it is a 
bidirectional system, so there is information being transmitted 
to the utility as well as to the customer. 
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 Mr. PYLE. Thank you, Mr. Speaker. 
 The SPEAKER. Representative Hutchinson, on the 
amendment. 
 Mr. HUTCHINSON. Thank you, Mr. Speaker. 
 I rise in opposition to this amendment. 
 Mr. Speaker, I think that this amendment makes absolutely 
no common sense at this time. The consumers of Pennsylvania 
are about to experience an increase in the electricity costs over 
the next couple of years because rate caps will be phasing out in 
various areas over the next 2 or 3 years, and with that, 
consumers are going to see their electric rates increased. By 
passing this amendment, we are going to be piling on the 
consumers because they will be mandated, although in an 
indirect way, they will be mandated to pay for these new meters 
to be installed in their home whether they save on their electric 
costs or not. 
 It only makes sense to say smart meters should go to 
consumers who can save money by installing them. Those who 
can save by having a smart meter, it would make sense for them 
to have smart meters in their home. Mandating it across the 
board mandates that everybody pays whether they save or not, 
and that just does not make sense. 
 I am very concerned that we continue to ignore the 
consumers by making more mandates and increasing their costs, 
whether it is through mandating the meters, through trying to 
have some kind of a surcharge, all these things at a time when 
their electric costs are going up anyways. 
 So although on a case-by-case basis, smart meters might be a 
good thing to do, making a 100-percent mandate does not make 
sense. So I am opposing this amendment. 
 Thank you, Mr. Speaker. 
 The SPEAKER. Representative Godshall, on the 
amendment. 
 Mr. GODSHALL. I would like to interrogate the maker of 
the amendment, please. 
 The SPEAKER. Representative Freeman indicates he will 
stand for interrogation. Representative Godshall is in order and 
may proceed. 
 Mr. GODSHALL. Thank you, Mr. Speaker. 
 On these smart meters, I understand that PPL has smart 
meters installed already in their service area. Is that correct? 
 Mr. FREEMAN. That is correct, Mr. Speaker. 
 Mr. GODSHALL. Is that in their full service area? 
 Mr. FREEMAN. To the best of my knowledge, it is. 
 Mr. GODSHALL. I questioned in our caucus this morning.  
I am in a PPL service area. If I have a smart meter installed, I do 
not know it. I have not been told that, nor do I have any idea 
what it is doing to save me energy. I do not know. 
 Mr. FREEMAN. I should note that PPL did install smart 
meters. They would need to upgrade that technology that they 
installed to make it bidirectional. The benefits being realized by 
smart meters in the PPL service area really are to the utility at 
this point, because it allows them to better track theft, to track 
blackouts, to track out shortages, anything that they could 
respond to more quickly, which also helps them in terms of their 
cost savings and cutting down on consumer complaints. At this 
point in time, they do not offer the optional requirement that we 
are putting in with this amendment, which would allow the 
consumer to be able to pick and choose their off-peak periods, if 
they so choose, in order to run their dishwasher or their laundry 
to save in terms of their electric utility costs. 

 So the technology is there in the PPL territory. It needs a 
slight upgrade to be able to be bidirectional, but the benefits 
from the utility standpoint of being able to be better on top of 
blackouts, thefts, shortages is already being accrued to the 
utility. What we would be able to do with this is to ensure that 
the customer will now have the option of buying their electricity 
at off-peak periods and thereby saving considerable dollars. 
 Mr. GODSHALL. So at this point the benefit of the smart 
meter supposedly that is on my home is benefiting the company, 
and I am still not sure how that—  I have no knowledge as far as 
turning this appliance off or buying my electric at whatever. If it 
is there, it is of little use, and if there is going to be any 
conservation, it would be on my part, not on the company's part. 
 Mr. FREEMAN. Keep in mind again, Mr. Speaker, that 
when PPL— 
 Mr. GODSHALL. Mr. Speaker, I am having trouble hearing. 
Just one second. 
 I am sorry. 
 Mr. FREEMAN. That is okay. 
 Mr. Speaker, the meters as installed by the PPL utility really 
are for the benefit of the company in their current configuration. 
With this amendment, we would be able to realize the benefits 
for the consumer as well. 
 The company understood that this technology was a cost 
savings for them, because again, they could capture blackouts, 
they could capture shortages, they could capture cases of theft 
through this technology. It will require on the part of PPL 
somewhat of an upgrade in order to be able to realize a 
bidirectional reporting system, but in doing so, we then afford to 
the consumer the option of saving money by being able to 
purchase their electricity at cheaper off-peak periods as opposed 
to the current system where they are stuck with the averaging 
out, which is a much higher rate than an off-peak period. 
 Mr. GODSHALL. As of right now, I believe, in going to 
PJM (Pennsylvania-Jersey-Maryland Interconnection), you 
know, they look at the peak demand, and everybody is really 
charged the same rate when PPL or PECO or whoever is buying 
electric. It is based on the last amount of energy needed coming 
in to PJM before it goes out. I still do not understand how that is 
going to relate to each individual household, you know, when 
you are talking about millions of households in the system. 
 And the costs, we had a cost, I believe, from the PUC of  
$1.2 billion or $1.3 billion to install these around in the State of 
Pennsylvania, and I do not know if that has taken off because 
PPL has them already, and you know, if they are in place or not, 
I have no idea. But I am not sure how each individual home is 
going to be able to purchase based on the way our electric is 
being distributed today and the various companies charge, the 
distribution companies charge for that electric by the PJM, who 
distributes the electric. 
 Mr. FREEMAN. Just for the members' information, 
Mr. Speaker, I would point to the fact that PPL, by their own 
estimates, has stated that they believe that the cost of 
installation has paid for itself in terms of the savings that the 
company has realized, which is good news for the consumer if 
this becomes a statewide program. 
 The other factor to be kept in mind, too, is that even if only  
1 percent, only 1 percent of all utility customers, all consumers, 
utilize smart meter technology by purchasing their power at  
off-peak hours, that reduces dramatically the amount of demand 
on peak-hour periods of generation. Bringing that number down 
can result in a 10-percent savings for all utility customers, 
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whether they use the smart meter technology or not, and the 
reason for that is the fact that if you can reduce the peak-hour 
demand, you reduce the period of time when any utility 
company is forced to buy the most expensive amount of energy. 
It is at peak periods that energy costs the most. You bring that 
demand down in those peak periods and you have a cost savings 
for both the utility company and the consumer. So even just  
1 percent of utility customers utilizing smart meter technology, 
purchasing their electricity at off-peak hours, will result in a  
10-percent savings for everyone. 
 Mr. GODSHALL. Do you have any idea how many people – 
are there any projections based on how many people would 
actually use this? Have there been any kind of test markets done 
showing how many people are going to use this technology and 
how many people are going to be sitting up there watching this 
meter on their computer or whatever? 
 Mr. FREEMAN. Well, there are a couple of factors to be 
kept in mind, Mr. Speaker, in that regard. One is the fact that  
a statewide poll that was conducted last year showed that  
67 percent of registered Democrats and 62 percent of registered 
Republicans support smart meter technology and have 
expressed their support for the concept. 
 In terms of usage, obviously there has got to become a 
greater awareness on the part of the consumer that they have 
this option, and that will become part of the process as the 
utilities move forward with their procurement plans. 
 I do recall an article I came across – I do not have it with me 
on the floor today – but an article that I came across where 
smart meter technology was utilized in the Province of Ontario 
in Canada, and it has met with a great response on the part of 
customers. They have voluntarily bought into the optional plan. 
They are saving money and energy demand at peak periods  
is dropping. So at least in the case of Ontario, there shows  
a real response to it, and I think given the nature of our 
consumer-oriented society where in the last 10 to 15 years in 
particular, we have given more and more options of choice to 
consumers in an array of different utility service areas, it only 
makes common sense to be able to give them this choice, to 
give the consumer the opportunity to be able to purchase their 
power at a cheaper rate. In particular, when you are dealing with 
those very mundane household chores like doing laundry or 
washing the dishes in a dishwasher, why run those activities 
during a period of peak hour when you can save money in an 
off-peak period? 
 I would also note, and you will see this in the amendment, 
there is the option to the consumer of getting the services of a 
third party so that that third party can guarantee, through the 
consumer's consent, the ability of purchasing the power through 
a computer-programmed period. There is no need for the 
consumer to have to keep watching when the peak hour and  
off-peak hour is. They could actually purchase that service and 
have that third party make sure that the purchase of electricity 
occurs in an off-peak period for whatever the consumer wants 
that electricity purchased for. 
 So there are a lot of options that we lay out with this 
amendment that will benefit the consumer, reduce their utility 
bill, and save money for both the utility company and definitely 
for the customer themselves. 
 Mr. GODSHALL. In this case are we not taking the choice 
away from the consumer by saying you have to put this in 
service in your district rather than you may or you have a 
choice? Are we not saying that you must do it? We are taking 

that choice away from the consumer, I believe, and I would 
have no problem with this if we do it on a choice basis, as you 
used the word "choice" before. We are taking that choice away. 
 Mr. FREEMAN. Well, I would only point out, Mr. Speaker, 
that we are requiring the utility company to install the meter, not 
the customer, and it is the utility company. If we are going to 
see the kind of cost savings that will reduce the price of 
electricity for consumers throughout the State, it has got to be 
done on a statewide basis by the utility companies. To do it 
piecemeal really would not result in a lot of savings to the 
individual customer, but if we do it statewide, the economies of 
scale begin to kick in and you see a savings statewide to all 
customers. 
 And as I mentioned before, a very important statistic, if just 
1 percent, just 1 percent of utility customers decide that they 
want to utilize this technology, everyone saves a minimum of 
10 percent because peak-hour demand goes down, and that is 
the most expensive time to purchase electricity both for a utility 
company and for a customer. So there is a savings for everyone, 
and they have the choice to either opt in to those smart meters 
or to not opt in, but at least through this process, we can 
guarantee that through the economies of scale, that will be there 
and the savings can be realized by all customers across the 
Commonwealth. 
 Mr. GODSHALL. Thank you, Mr. Speaker. 
 That concludes my interrogation. I would like to make a few 
comments. 
 The SPEAKER. The gentleman is in order and may proceed. 
 Mr. GODSHALL. In looking at this, I totally agree with the 
gentleman that we need to conserve energy, we need to save 
energy. I totally agree that smart meters are a big step in doing 
this. What I am not in full agreement on in any way is that 
everyone is mandated to, whether they intend to use it or not, 
whether they know how to use it or not, everyone is mandated, 
under this legislation, to go ahead with the smart meter 
technology.
 And again, the gentleman mentioned there were polls taken. 
If there is a poll taken and said, do you believe in the use of 
smart meters, my answer to that would be yes. I would have 
absolutely no problem in answering yes, but then if there was  
a question at the bottom that says you are going to be paying 
$300 for the installation through your utility bill for this meter 
and the software that goes with it, I am not sure what the answer 
would be. 
 And the other thing I am not quite certain of is why we are 
addressing this in HB 2200 when the smart meter technology 
part of it is in HB 2201, which remains in committee. We did 
not move that out of committee as of 2 weeks ago, I believe it 
was. It is still there, and the smart meter part of the discussion 
that we are doing today on the smart meters is in HB 2201, 
which remains in the Consumer Affairs Committee. 
 As I said, I agree with the bulk of what the gentleman says.  
I agree we have got to conserve. I agree on everything else he 
said, but I am just totally not in agreement that somebody who 
has no intention of using this technology should be assessed by 
the utility companies approximately, until it is finished, at least 
$300 to get this in place in his residence and he is going to be 
paying for it. It is going to be paid for by the consumer whether 
they use it or not. 
 So anyway, those are my feelings on the bill, and you have to 
vote accordingly. 
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 The SPEAKER. Representative Ross. 
 Mr. ROSS. Thank you, Mr. Speaker. 
 I think that we have gotten engaged in a very technical 
discussion about the particular technology here, but underneath 
this, there is a larger issue, and that is that regardless of what we 
do here today, the Public Utility Commission is moving us 
toward real-time pricing, real-time pricing basically reflecting 
the actual demands and costs at any particular time in the day. 
In order to be able to react to that, we will need technology 
sufficient to help customers understand and save money on their 
usage. 
 It is inherent in the discussion that we ultimately get this 
technology one way or another. We can dispute about whether 
this is the best way to go at getting that technology deployed, 
whether a voluntary or incentive-based program might be better, 
but ultimately we will need, in order to save money for our 
customers and reduce peak demand and achieve our goals in 
that regard, we will need some form of technology that will 
enable communications with devices within the house and 
enable us to manage our electric usage in real time in a better 
way. 
 So although I recognize some valid points by some of my 
colleagues here, Mr. Speaker, I will personally be voting in 
favor of this amendment. 
 The SPEAKER. Representative McCall. 
 Mr. McCALL. Thank you, Mr. Speaker. 
 Mr. Speaker, I would ask the members to support the 
Freeman amendment, and I would submit to the members that 
this is one of the most important tools that we will have at  
our disposal for us to achieve the energy conservation and 
demand-side management that we need. And there is no 
question with this technology that if it is implemented and 
implemented properly, that we will save both the consumers 
money and we will save the utilities money. The bottom line is 
that if we give people the tools and the ability to reduce peak 
demand, that reduction in peak demand reduces everybody's 
energy bill, not just one-sided. Everybody gets a reduction in 
their energy bill when we start managing peak demand in this 
Commonwealth. 
 And the other thing that it does, when you reduce that peak 
demand, you reduce the probability that we are going to have to 
build more generation in this Commonwealth. The reason why 
we are here today is because of the growth and demand on the 
energy front, and if we continue to rely on the energy or 
consume the energy that we are consuming today, 10 years 
down the road we are going to have to build at least five new 
generating facilities at exorbitant costs, at costs of like $25 to 
$30 billion, and they are costs that our consumers are going to 
have to pay unless we start giving them the tools to manage, and 
the Freeman amendment does precisely that. It gives people the 
ability to, voluntarily, by the way – and I think that is the key to 
this whole debate, is voluntarily – we are going to allow them to 
decide whether they want time-of-use pricing. 
 Just like we do with cell phones today – you get free calls  
on the weekend or cheaper rates in the evening – you could 
choose on your electric utility bill with smart meter technology 
time-of-day pricing, because maybe you are not home during 
the day, but at nighttime or weekends you want to run the dryer 
and you know it is going to be a cheaper price, so time-of-use 
pricing is the way for you to go. Or if you are more savvy, and  
I know a lot of us in this chamber do not have the time, but you 
could go for real-time pricing. You will have the ability as the 

consumer – voluntarily, by the way; understand this is a 
voluntary program – voluntarily you will have the ability to use 
real-time pricing that will allow you as a consumer to look at 
your electric meter on an hour-to-hour, minute-to-minute basis 
to see where energy consumption is and where peak demand is, 
and you could make that decision as a consumer, looking at 
what that kilowatt average is on that meter and decide whether 
or not you want to run the oven, an iron, or whatever else. If 
you are savvy enough, you will have that ability under this 
legislation. Or you could be just like me right now. I will just 
use same-day pricing. That is what most of us use right now. If 
you do not want to worry about where the peak demand is, just 
give me a bill with real-time pricing. You have that ability, 
under this amendment, to just keep your electric bill the way it 
is.
 But I think we need to give our consumers the ability and the 
tools to make those kinds of decisions to help reduce peak 
demand. If we reduce peak demand, we can reduce that certain 
probability that we are going to have to build more generation. 
And when you consider peak demand, the demand side of  
this equation, where we are telling the utility companies that the 
100 highest hours of any peak demand in a utility's year, which 
is generally July or August, the hottest, hottest days of the week 
where air conditioners are running constantly, that we want you 
to have the ability to reduce that demand and understand what 
the consequences of that are. 
 It is not just all of this money that we are spending on those 
peak-demand prices, but we can actually help air pollution in 
this State because utilities have to buy energy on the spot 
market, which is very expensive. They have to turn on facilities 
that burn maybe not as efficiently as we would all like. There 
are increased mercury emissions, increased carbon dioxide 
emissions by virtue of these 100 highest peak hours that utilities 
have to turn up extra generation. 
 Mr. Speaker, I think it is extremely important that we give 
our consumers this necessary tool, help utilities with the issue of 
reliability because it will help with reliability when you reduce 
that peak demand. This is a very, very strong component of the 
overall energy conservation and demand-side management 
program, and I would certainly urge each and every one of you 
to look at this hard and vote affirmatively on the Freeman 
amendment. 
 The SPEAKER. Representative Bud George. 
 Mr. GEORGE. Mr. Speaker, we sit here not only as 
legislators but also as consumers, and there are none of us that 
do not understand the concept of supply and demand. 
 Now, for someone to engage in an argument about why 
nonpeak hours cost more is simply because the utility had to 
procure, unassured of what was going to be delivered. And 
when it is not delivered, the truth of the matter is, it is not 
cliché, that it is literal and it is factual that you are basically 
paying more for those hours at nonpeak. So the truth is, you are 
paying more for power you do not use than for power you do 
use. 
 Where there are many, many ways, I am sure, that we can 
get around to where we are going, the most positive way for the 
utilities and mostly for the consumer is what we are trying to do 
with this amendment. So in all fact, if you want to eliminate 
what is now pressing us very hard, this matter of deregulation 
and rate cap, the best way to do this is to work with one and all 
and to give these individuals who pay for power they do not use 
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an opportunity to look at a meter and make a decision of when 
they should turn off this or turn off that. 
 So really and truly, what better way is it for us to understand 
supply and demand and the concept of needing to pay for 
something you do not use than it is to look at your bill every 
month and understand that now there will be an opportunity for 
the bill to be somewhat less because you are not going to pay 
for something you did not use. 
 I would urge that we would support this amendment. 
 The SPEAKER. The Chair recognizes the minority leader, 
Representative Smith. 
 Mr. S. SMITH. Thank you, Mr. Speaker. 
 Mr. Speaker, when I first started looking into this issue of the 
smart meters, there was certainly a component of it that makes a 
lot of sense, and I think one of the previous speakers touched on 
that, meaning that it would give individual homeowners or 
businesses the opportunity to adjust their usage based on that 
actual time-of-day pricing. 
 What I think is inconsistent with how this amendment has 
been put forth, though, and what we are saying here on the floor 
of the House is that members are saying that this is entirely 
voluntary. That is not completely accurate, Mr. Speaker, 
because what this amendment would require is for the electric 
distribution company to put the cost of a smart meter, distribute 
it to every user in that service territory, into your rate base, and 
to install those, whatever is involved in the smart meter, on 
every meter. 
 What is voluntary is whether you actually use it or not. What 
I think the difference is in the way we should be approaching 
this is to allow the individuals who want to take advantage of 
smart meter technology, allow them to sign up for it to have it 
installed, then they engage in the program, as opposed to many 
of the people who might have the availability of the technology, 
the cost of the technology, but not the desire to use it. 
 So, Mr. Speaker, while I certainly support the voluntary 
utilization of smart meters, what I think is going to be a costly 
measure that many people will not reap the benefits of is the 
fact that the smart meters will be put onto your bill. The overall 
cost of distributing, installing, and setting up that smart meter 
technology will be put onto every consumer of the 
Commonwealth whether or not they use it. 
 If we really want to encourage people to use it, I think we 
ought to allow them to engage it themselves as opposed to 
forcing them to pay for something they may not use, and that is 
really the difference, Mr. Speaker, in what I think is right or 
wrong with this amendment. While I certainly appreciate the 
direction it is trying to go, I think the fact that it forces the  
cost of the meters onto every consumer of electricity in 
Pennsylvania, I think that is the wrong direction to go and 
would ask for a vote against the amendment. 
 Thank you, Mr. Speaker. 
 The SPEAKER. Representative Saylor, on the amendment. 
 Mr. SAYLOR. Mr. Speaker, I want to make it clear to 
everybody, this is a mandate. This is not voluntary; it is a 
mandate required to use smart meters in Pennsylvania.  
And while I agree, again, with my colleague on the other side  
of the aisle that this is all great, the Adams Electric, the  
Rural Cooperatives of Pennsylvania, have been very effective in 
using smart meter technology to help lower consumers' bills, the 
choice is up to the consumer to use that technology and whether 
they want that smart meter installed on their house. The key is, 
should we in the General Assembly mandate something on 

consumers that is going to cost them more dollars in their 
electric bill? 
 Every year we hear from people who need more money to 
pay their electric bills throughout this Commonwealth through 
LIHEAP (Low-Income Home Energy Assistance Program) and 
their fuel bills, and we constantly are asking the Federal 
government to put more money into LIHEAP and other 
programs similar to that, installation programs and so on and so 
forth, to help consumers. 
 This issue in particular should be a choice by consumers, not 
a mandate by the General Assembly onto an additional cost to 
electric bills in Pennsylvania. So remember, voting for this 
amendment, while I think it has great goals and where the 
gentleman wants to get to is very admirable and where we need 
to get to at some point in time, it still needs to be a consumer 
choice, not a General Assembly mandate onto consumers that is 
going to cost them more in their electric bill. 
 Thank you, Mr. Speaker. 
 The SPEAKER. Representative Vitali, on the amendment. 
 Mr. VITALI. Thank you, Mr. Speaker. 
 I rise in support of the Freeman amendment. This is truly a 
voluntary measure for consumers, and I think the interesting 
thing is, going to the gentleman from Jefferson County's point 
about increased costs with regard to smart metering, it should be 
noted that PPL installed smart metering in every one of its 
customers' homes or businesses while they were under a rate 
cap. In other words, PPL put smart metering in because it 
benefited them and saved them money, even when they were in 
a rate-cap situation, so they could not recover the costs. I think 
that is an important point to make here, because smart meters do 
save money. They do save the utilities money, because when 
there is a power outage, they can get the power up faster. They 
have less problems with customers' bills. It is a money savings. 
 Another point, Mr. Speaker, is I sat in on the Consumer 
Affairs Committee meeting on this issue last week, and one 
thing I was surprised about is many of the major utility 
companies in Pennsylvania support smart metering. I thought it 
would be just the opposite. But utility company after utility 
company testified they supported this. 
 Mr. Speaker, listen to this; this is from Reliant Energy:  
"HB 2201 also directs deployment of smart meters, an initiative 
Reliant fully supports. In fact, Reliant urges the committee to 
speed up the implementation of advanced metering…." So you 
have utility companies supporting smart metering. 
 Listen to this; this is from PECO: "PECO supports the 
section of H.B. 2201 that provides for a phased-in deployment 
of smart-meter technology and the availability of time-of-use 
rates for all customers. Such offerings will provide customers 
with tools to help enable them to manage their energy 
consumption…." The same with EPGA (Electric Power 
Generation Association). Mr. Speaker, this is something, quite 
surprisingly, that is also supported by utilities. 
 The next point. Mr. Speaker, I know some of us are hunters. 
We respect game land. We are fans of our parks and forests. 
The problem is, if we do not enact things like smart metering, 
we put them in jeopardy, and here is the connection. There is a 
national transmission corridor. Huge swaths of Pennsylvania 
have been designated by the Federal government to be part of 
this corridor because of the country's need for power lines, and 
these power lines, if we increase and increase and increase our 
demand for electricity, will go through Pennsylvania's wooded 
areas near the view scapes of our national parks. Smart metering 
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helps us protect our parks and forests and historical places by 
preventing the need for additional transmission lines. 
 The next point. Mr. Speaker, consumers need to be aware 
that rate hikes are coming. In the PECO service area, for 
example, PECO experts predicted that rates could go as high as 
26 percent between 2010 and 2011. Utility rates could increase 
as high as 26 percent. We need to do something about that. The 
Freeman amendment does something about that by dealing with 
reducing demand. It is a very basic economic principle that 
price is a function of supply and demand, and one thing 
Freeman does is keep down the lid on the demand for 
electricity, so when these rate caps come off in 2011, our 
constituents are not going to be paying these big predicted rate 
increases because we have helped reduce demand. That is why 
we are saving consumers money if we can enact measures that 
will reduce demand. 
 Mr. Speaker, finally, smart metering helps consumers who 
do not opt for the time-of-use rates in a number of ways. One, 
even if you do not opt in, the power goes out, if you have a 
smart meter in your home, even though you did not opt in to the 
time-of-use rates, your utility company knows that; it can get 
your power up much more quickly. So even if you do not use 
the time-of-use rating, having a smart meter in your home will 
help you. 
 Also, Mr. Speaker, another reason why it is necessary to do 
this in a comprehensive way, as the Freeman bill does, is you 
can capture the economies of scale if all these meters are 
installed in a systematic program instead of having an installer 
go out one by one as people volunteer for this. 
 Mr. Speaker, for all these reasons I urge the adoption of the 
Freeman amendment. Thank you. 
 The SPEAKER. Representative Benninghoff, on the 
amendment. 
 Mr. BENNINGHOFF. Thank you, Mr. Speaker. 
 I wish to see if the maker of the amendment would stand for 
a couple of questions, please? 
 The SPEAKER. The gentleman, Representative Freeman, 
indicates he will stand for interrogation. Representative 
Benninghoff is in order and may proceed. 
 Mr. BENNINGHOFF. Thank you. 
 I was just curious if the maker could tell me how many other 
States have done this and whether their program was a mandate. 
 Mr. FREEMAN. I cannot say how many States have done it. 
I know that the Province of Ontario in Canada has done this. 
 Mr. BENNINGHOFF. All right. Well, my follow-up 
question was going to be, obviously, from an economic 
perspective. I am curious if we know of any savings, but if no 
other State in the Commonwealth has done that, then I will 
assume that there are no savings to those States. 
 My second question concerns, if people in the 
Commonwealth are mandated to put a meter in their home and 
prices fluctuate from time to time, is the potential there for a 
company or a supplier to absorb or inherit a windfall of money 
or revenue or proceeds? I just cannot imagine that the company 
is going to be adjusting cost every time that it is adjusted for 
them back to the consumer. So therefore, I would think that they 
could inherently see a windfall of profits, as we see oftentimes 
when the gas pump prices are going up every other day and we 
know the fuel in the ground has already been paid for a week in 
advance. Will that not be the same case in this scenario? 
 Mr. FREEMAN. No, it really will not, and I will tell you 
why, Mr. Speaker. Keep in mind that the utility company has to 

purchase energy at various times of the day to meet demand. If 
that demand is being purchased during peak hour, when you are 
at the maximum of the system, it is going to be more expensive 
energy. So we realize two savings with this legislation with my 
amendment. One is for the consumer – for the customer. They 
have the opportunity, if they want to opt in to this optional 
program, to be able to choose their electricity at an off-peak 
time when it is cheaper than what it is at peak times. 
 Currently what we get is an averaging of the expensive and 
the less expensive. So when you pay your electric bill, even if 
you were to be someone today who runs their electricity at  
off-peak periods – you are doing it at a time when the actual 
cost of electricity is cheaper – you are not realizing a savings. 
You might be doing the utility company a favor, you might be 
doing the environment a favor, but you are not realizing a 
savings, because the average cost, or the cost, rather, that you 
will pay is going to be an averaged-out cost of high peak and 
low peak. 
 So even though you are someone who is being  
conservation-minded, thinking about the environment, thinking 
about the purchase of electricity, under the current system, you 
will not realize a savings. Under this amendment, you have the 
option of entering into that program to realize a savings by 
buying your electricity at off-peak periods. That reduces the 
cost for everyone. Again, I go back to the statistic that if just  
1 percent of all utility customers were to buy into the optional 
purchasing proposal, it would be a cost savings for everyone of 
10 percent, because it reduces peak-hour demand. 
 Now, obviously that also helps the utility company, because 
they do not have to purchase as much energy during a high-peak 
period, but it is not going to be a windfall situation because they 
have to justify their rates, obviously. If they do not, it causes the 
possibility of going to a different utility company. So there is 
not going to be a windfall of savings in that regard. 
 Mr. BENNINGHOFF. I appreciate your thorough answer.  
I think you and I share some obviously common ground where 
we want to see energy efficiency and energy savings. 
 Again, under your answer, I am still having difficulty 
understanding why a company would not try to purchase the 
bulk of their energy at the lowest cost and know what time 
period that is, how that subsequently is not going to be sold to 
me at a higher peak time, and thus I pay a higher rate than what 
they may have purchased at a lower peak time. And as a 
customer, how am I going to know that on my bill? 
 Mr. FREEMAN. Well, once you have the smart meter 
technology, you will be able to either choose by yourself or by 
contracting with a third party who can monitor it for you as to 
when the off-peak periods are. You will know that information, 
and as such, you will be able to make an informed decision as to 
when to purchase your electricity. 
 Maybe you want to run your laundry in the middle of the 
night when the cost of electricity is down considerably because 
of it being an off-peak period. Maybe you will set your 
dishwasher to kick in in the middle of the night, again, when 
electricity is cheaper. So you will have that information through 
the smart meter technology, and that will enable you to be able 
to make smart choices and to reduce your electric bill. 
 Mr. BENNINGHOFF. And the last question, if you would. 
 I as a consumer, if this is voluntary, do I have the ability to 
acquire one of those meters right now? If this is the best thing to 
come down the road for me and it is going to have the 
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opportunity for me to save money, can I go and get a meter right 
now and have it installed in my house? 
 Mr. FREEMAN. Because of the simple reason that without 
this amendment, there is no requirement for the utility company 
to recognize your personal smart meter. You might be able to 
know when you are purchasing, but keep in mind, under current 
procedures, utility companies do not give you rates at a cheaper 
time of day or a more expensive time of day. The only way they 
bill you is on an average of the overall cost of the electricity. 
 So unless we can put into place my amendment which will 
require them to have the optional buy-in program where you can 
purchase your electricity at a cheaper rate, you will never be 
able to realize that savings on your own by going out and 
purchasing a smart meter. You might be able to monitor it, you 
might be able to see when your rates are higher or lower, but 
there is nothing that is going to require the utility company to 
charge you based upon your usage. It requires this amendment 
to achieve that and to, in essence, require the utility company to 
give you the savings that they are realizing by you using it at an 
off-peak period. 
 Mr. BENNINGHOFF. Thank you. And if I may clarify one 
last question on that. 
 Mr. FREEMAN. Sure. 
 Mr. BENNINGHOFF. So I understand, the part that is 
actually voluntary is not the installation of the meter statewide 
by your amendment; it is the billing process by the companies— 
 Mr. FREEMAN. Well, I would say that— 
 Mr. BENNINGHOFF. —how I am going to be billed. If this 
passes, I am going to get a meter whether I want it or not. The 
only option is going to be on the rates of energy that I would be 
paying for. So it is the billing that is the optional part? 
 Mr. FREEMAN. Yeah. I would say that in order for 
everyone to realize the savings of smart meter technology, it has 
to be done as a requirement statewide because of economies of 
scale. But you are right, what we are requiring here is the 
installation of those meters. 
 And keep in mind, utility companies change their meters, 
roughly 5 or 10 percent of their meters, every year. So in a  
10-year period of time, whether you want it or not, you as the 
customer are going to have to pay for the installation currently 
of a new meter. The difference is, the current meters they install 
every 10-year cycle is a dumb meter. We are requiring a  
smart meter. So you will have the opportunity to then buy into 
that optional plan in which you can purchase your electricity at 
a cheaper period of time and realize the savings in your electric 
bill. 
 Mr. BENNINGHOFF. Thank you. 
 Mr. Speaker, a quick comment on the amendment itself. 
 The SPEAKER. The gentleman is in order and may proceed. 
 Mr. BENNINGHOFF. Thank you, Mr. Speaker. 
 And again I thank the maker of the amendment for his time 
in answering those questions. I guess my reservation, obviously, 
is do we want a statewide mandate? Do we want the 
government telling you that you have to have a meter put in 
your property? I think the majority of us appreciate the fact that 
we want to be more energy conscious, have more efficient 
appliances, and I think a lot of us are moving that way. 
 I just struggle with the fact that there is no other State in the 
Commonwealth that has done this in the past, although I would 
like to see Pennsylvania obviously be a leader. It gives me some 
reservations that if this technology is so accurate and so helpful 
and such a cost reduction savings for the consumer, why is it 

not being used unilaterally across this great nation? I would ask 
the members to keep that in mind. 
 I think it is important that we are smart about our energy use, 
but I also think we have to think about what government's role 
is in mandating such a thing. 
 Mr. Speaker, thank you very much for your time. 
 The SPEAKER. Representative Bennington, on the 
amendment. 
 Ms. BENNINGTON. Thank you, Mr. Speaker. 
 If Pennsylvania does nothing to reduce its electricity 
consumption, our State will need to make room for at least  
12 new power plants. 
 Opponents of this amendment talk about the cost to the 
consumer. All told, not passing Representative Freeman's 
amendment and HB 2200 will cost $17 billion in capital, fuel, 
and other costs associated with meeting increases in electricity 
demand. Smart meters and Representative Freeman's 
amendment will help reduce this demand. 
 Again, in response to the queries regarding the cost of this 
technology, I ask, what is the cost of clean air to our children? 
What is the cost of clean water to our children? When they ask 
us, should we tell them that it costs too much? Please vote "yes" 
on the Freeman amendment. 
 Thank you, Mr. Speaker. 
 The SPEAKER. Representative Gabig, on the amendment. 
 Mr. GABIG. Thank you, Mr. Speaker. 
 Would the maker of the amendment stand for brief 
interrogation? 
 The SPEAKER. The gentleman, Representative Freeman, 
indicates he will stand for interrogation. Representative Gabig is 
in order and may proceed. 
 Mr. GABIG. Thank you, Mr. Speaker. 
 I have been listening to the debate, and I need to get a few 
answers that I have not heard yet. 
 How much would it cost a customer to have a smart meter 
installed? What would be the cost of that? 
 Mr. FREEMAN. Excuse me, Mr. Speaker. Are you referring 
to the actual price of a smart meter? Is that what the question is? 
 Mr. GABIG. Well, I think there is a cost—  As I understand 
it, there is a cost of the meter and a cost of installation, and so  
I was trying to find out what that cost would be to an electric 
customer. 
 Mr. FREEMAN. Now, this question came up in the 
Environmental Resources and Energy Committee when we 
discussed this issue previously. It is difficult to ascertain an 
actual cost for a variety of reasons. Let me explain, if I may. 
 If you are looking at the actual cost of a meter, it could be as 
high as $240, or it could be $175, as was the case with PPL. But 
what you have to figure in to the actual costs, what will be 
realized, is the fact that the utility company makes considerable 
savings with smart meter technology. By installing the smart 
meters, they will realize savings which will bring the actual cost 
down dramatically for the actual customer. So in fact, in the 
case of PPL, they felt that the cost of the meters paid for 
themselves simply by being able to use this technology to be 
able to get a hold of outages, blackouts, theft of electricity, to be 
able to lower the amount of customer complaints, because with 
this technology, they know how to respond quickly before the 
complaints overload the system. All of that brings the cost down 
dramatically. 
 And one final point, if I may, to answer the gentleman's 
question, and that is the fact that the cost itself is not going to be 
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that significant when you think of the overall savings, and we 
have to think long term. If you are thinking about trying to 
reduce the amount of electricity that is consumed in this 
Commonwealth, that is used in this Commonwealth, if you are 
thinking about saving energy and saving money for the 
consumer, you need conservation technology like smart meters 
to bring it down. The actual cost of the meter will be 
considerably less because of economies of scale, because of the 
savings that will be realized by the consumer, and because of 
the simple fact that the utility will only be able to recoup that 
percentage of the cost that is an actual cost for them. Whatever 
savings they realize they will not be able to charge the customer 
for, and the savings to them is considerable. 
 Mr. GABIG. Wow, what an answer. Now, if I understood  
the answer, I think the gentleman said between $175 and $240 
for a smart meter, for the cost of the meter. Did that include  
per customer? Does that cost of the meter, the installation, does 
that include installation or just the cost of the physical meter? 
 Mr. FREEMAN. Again, with all due respect to the 
gentleman, Mr. Speaker, it is mixing apples and oranges. That is 
not the actual cost under this amendment for the simple reason 
that you have economies of scale which bring that price down, 
and you have cost savings by the utility which are not borne by 
the customer. Since the utility actually realizes cost savings 
under this amendment, it is nowhere near $175 for the meter. 
When you stop and realize the exact cost savings that occur to 
the company as well as to the consumer, it is far less. 
 It is difficult to give the gentleman a precise figure, but I can 
guarantee the fact that it is considerably less based on the fact 
that there are cost savings for the utility and obvious savings for 
those customers who wish to participate in the optional program 
as well as all utility ratepayers who will realize the benefit from 
even a small percentage of those customers opting to purchase 
their electricity at off-peak periods. 
 Mr. GABIG. All right. I understood that from the 
gentleman's first response to the question, but if I understood 
the earlier advocacy of this amendment, it said that the big 
corporations, the utility companies, are not going to be paying 
for this installation. It is going to be borne by the customer. So 
the gentleman keeps bringing up in his responses matters 
dealing with the utility – it may be savings down the road or 
not. I am just talking about how much it is going to cost the 
electric customer to have this installed, and I do not know why 
it is such a State secret. It is going to cost so much money to go 
on an electric bill, and I think, to respond to the gentleman's 
answer, I think we have a duty as the House to tell the people in 
Pennsylvania how much it is going to cost them. This might be 
the greatest thing since sliced bread, as the gentleman seems to 
think. I am not debating that right now. All I want to know is 
how much we are going to be charging? How much does it cost 
to do this? And you said it has been done in Ottawa or 
someplace in Canada— 
 Mr. FREEMAN. Ontario. 
 Mr. GABIG. Ontario; I am sorry, and it has also been done 
by other utilities. We heard that Adams Electric has done it. So 
how much is it going to cost them to put these meters in? That is 
the simple question. There should be a dollar figure. If it is not 
$175 to do it, we should have at least a range that we can tell 
people. Does the gentleman have that information, after all 
these hearings he has been to, all this research that he has done, 
all the investment that he has looked at? I just want to know 
how much it is initially costing a customer in Pennsylvania to 

put one of these in their house or in their business. That is a 
simple question. I hope I can get a simple response from the 
gentleman. 
 Mr. FREEMAN. Unfortunately, Mr. Speaker, not all 
complex issues can be boiled down to a simple answer. That is 
why they are complex issues. 
 However, to give the gentleman greater clarity, there is a 
reasonable and prudent standard within the legislation, within 
the amendment, rather, and the PUC will determine how much 
the utility can recoup their costs for on a reasonable and prudent 
basis. They can only recoup the net costs. Any savings they 
realize they cannot charge the consumer for. 
 And I think there is a bit of a misunderstanding on the part of 
the gentleman, Mr. Speaker, when the gentleman said that this 
is a cost to the— 
 Mr. GABIG. Well, Mr. Speaker, if I could rephrase the 
question since it was— 
 Mr. FREEMAN. Just let me answer— 
 Mr. GABIG. —complicated. 
 The SPEAKER. The gentlemen will suspend. 
 The Chair will remind the gentleman to ask a question and 
wait for the responder to give his answer and request that the 
gentlemen not speak over each other in interrogation. 
 Mr. FREEMAN. Thank you, Mr. Speaker. 
 Just to finish my— 
 Mr. GABIG. Thank you, Mr. Speaker. 
 If I could just— 
 The SPEAKER. The Chair will ask the gentlemen to 
suspend. 
 The Chair will ask the gentleman, Mr. Gabig, to ask his 
question and then ask Representative Freeman to respond. 
 Mr. GABIG. Thank you, Mr. Speaker. 
 I am going to ask it one more time. Three times can be good, 
and three times you can be out. Is it fair to say that the 
gentleman cannot tell the people of Pennsylvania how much it is 
going to cost them to put these meters in their homes and 
businesses? Is that fair to say? You just do not know? 
 Mr. FREEMAN. In answer to your question, it is the PUC 
which determines the cost based upon a reasonable and prudent 
decision, and it is wrong for the gentleman to insist that 
somehow this is a cost that gets directly put at the door of the 
consumer. It is the utility that has to pay for it. They then have 
to go to the PUC, as they do for the installation of current 
meters. 
 Any expense by a utility in terms of equipment has to go 
before the PUC to recover the costs. If you expend money as a 
utility, that gets passed on to the consumer, but under this 
amendment, there is a savings to the utility company which 
dramatically brings down the cost of installation, and on top of 
that, there is a savings to the customer by having the option of 
purchasing cheaper electricity. 
 These meters more than pay for themselves. That is the 
bottom line, and any customer will have to pay for the 
installation of a dumb meter or a smart meter. If you pay for the 
installation of a smart meter, you save money. That is the 
bottom line. 
 Mr. GABIG. All right. I appreciate the gentleman's candid 
response to those questions. 
 Mr. Speaker, I have another question that I do not know if I 
am going to get any more of a response to or not. But in my 
district, there are apartment buildings, apartment buildings, 
where people live in apartment buildings, and there are senior 
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centers where people live in individual, sort of apartment-style 
units. And so what I am wondering, is each person that lives in 
an apartment going to be mandated under this Freeman 
amendment to get a meter or not? Or if there is an apartment 
building or a townhouse that has many different units in it that 
has one meter currently, will each individual apartment dweller 
in such a situation be required to get one of these meters? 
 Mr. FREEMAN. With all due respect to the gentleman, 
Mr. Speaker, we are making the mandate on the utility company 
to install smart meters. The individual customer does not have 
to go out and purchase a smart meter. That requirement is being 
borne by the utility. They have to replace their meters every  
10 years anyway. They can either replace it with a dumb meter 
that does little to save energy and save dollars for the consumer, 
or we can, through this amendment, require them to purchase 
and install smart meters that save money for the consumer and 
the utility company by cutting down on the amount of energy 
that is consumed. 
 Mr. GABIG. So if I understand the gentleman's response, it 
will be in the power of the utility company to decide whether or 
not they are going to require each person in an apartment 
building or not to have a meter or not. It will be in their power 
to decide whether to do that and whether to pass that cost on to 
their customers. Is that correct? 
 Mr. FREEMAN. No, Mr. Speaker. It is not the power— 
 Mr. GABIG. There is no protection in this legislation— 
 Mr. FREEMAN. Mr. Speaker, can I please answer the 
question? 
 The SPEAKER. The Chair will again remind the gentlemen 
not to speak over each other. 
 Mr. FREEMAN. I would like to be able to— 
 Mr. GABIG. I thought he was done when he said no, 
Mr. Speaker. 
 The SPEAKER. The gentleman will suspend. The gentleman 
is not in order. Representative Freeman will respond. 
 Mr. FREEMAN. Thank you, Mr. Speaker. 
 It is not the power of the utility company; it is a requirement 
in our conservation efforts here in this Commonwealth with this 
amendment that they install smart meters. 
 A utility company has the requirement to have meters for  
all of its customers. They have to replace those meters every  
10 years because they wear out. Now, they can either put in a 
dumb meter that does not allow the customer to choose what 
time of day they wish to purchase their electricity, either at a 
cheaper off-peak period or at a more expensive high-demand 
period, or through this amendment, we can require those utility 
companies to utilize smart meter technology to save money in 
terms of the purchase of electricity for them and, most 
importantly, for the customer. If we wish to save money for the 
customer, you need smart meter technology, and it has to be 
done on a statewide basis if you are to realize economies of 
scale. It is a basic point of economics. 
 Mr. GABIG. Thank you, Mr. Speaker. 
 That concludes my attempts to question the maker of the 
amendment. If I might speak on the amendment. 
 The SPEAKER. The gentleman is in order and may proceed. 
 Mr. GABIG. The problem I am having with the amendment 
is I think if I were called on the telephone and asked, are you for 
a smart legislator or a dumb legislator, are you for a smart card 
or a dumb card, are you for a smart meter or a dumb meter,  
I would probably answer, I am for the smart legislator, the  
smart card, the smart meter. But if they start saying, well,  

for the smart legislator you are going to pay five times  
more money and for the dumb legislator you are going to pay 
five times less money, for the smart card you are going to pay 
five times more money and for the dumb card you are going to 
pay five times less money, for the smart meter you are going to 
pay we do not know how much more money because we will 
not tell you, but it is not going to be the utilities that pay for it 
because we took care of them in our amendment; they are taken 
care of in this Freeman amendment. The big utility companies 
and corporations, they are all right with it; they support this, but 
the customer, well, you are going to pay the freight for this 
mandate, this State mandate. 
 You know, I think some of you know I was in the Navy 
before I came here to the House, and we were under orders.  
I was overseas, I can remember, and the command said, hey, we 
are running out of water. I was stationed in Guantanamo Bay, 
Cuba – there has been a lot in the news about it – and they did 
not have fresh water down there. They had to desalinate the 
water, and the Army would come with their big desalination 
things and they would have to take the salt out of the water so 
that we could use it. And we would start running out of water, 
and they would come down and say, you cannot wash your 
clothes between such and such a time and such and such a time; 
you can only do it, you know, midnight to 2 o'clock in the 
morning. You can only wash your clothes on Tuesdays and 
Thursdays; you cannot do it Wednesdays. And there were other 
regulation and command and control items that we had to abide 
by. And I was in the Navy; I said "yes, sir" and saluted. Some 
people got in trouble for washing their clothes on the wrong 
day. That is what this is. This is a mandate to people saying you 
have to buy this whether this is good for you or not good for 
you; we are telling them what to do. 
 And it is going to cost them money. The average apartment 
person, their electric bill is, I do not know, when I used to live 
in an apartment it was $30, maybe, a month or something like 
that. It was not that much money. The gentleman would not 
answer the question. I do not know what the answer is. I heard 
different figures. I heard it could be up to $300 to install one of 
these smart meters, for the cost of the meter and to install it. So 
somebody is paying $30 a month, or a senior citizen that is on a 
fixed income, to have that passed on by the big utility company 
to pay for this because somehow it is going to, in the long run, 
be a cost benefit to us. Now, maybe it is, and maybe these 
things are great, but it should not be forced upon people to have 
to do it who live on fixed incomes. It should be something that 
is voluntary and that the market drives. 
 I think that the gentleman from York, Stan Saylor, 
mentioned that Adams Electric Co-op has a similar program, 
but it is not forced on people; it is a voluntary program, and they 
can use the market to decide whether they want to do it or not. 
 We also have heard that you have to have Internet capability 
to do this, and in rural areas – I know in the big cities and other 
areas I am told that there is Internet capability. I do not know if 
that is true in all cities across Pennsylvania. But in some of the 
areas that I represent, they do not have that out there yet, so they 
are going to be forced to buy this $300, this cost will be passed 
on to them, and they will not get the benefit of it. They will not 
get the benefit of it. 
 So I appreciate the intent of this amendment. I think there are 
some serious questions, unresolved questions, that have not 
been satisfactorily dealt with, and that is why the gentleman, 
who is a very good friend of mine, by the way, was unable to 
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give me direct answers to and to answer the people in 
Pennsylvania the questions that need to be answered before we 
go to such a strong mandate, a very expensive mandate. 
 So for that reason, I am not going to be able to support this 
amendment, Mr. Speaker. 
 The SPEAKER. The Chair will ask all members to take their 
seats and reduce the noise level on the floor. Is there any other 
member seeking recognition on the amendment, because the 
Chair is about to recognize the prime sponsor for the second 
time. 
 Representative Levdansky, on the amendment. 
 Mr. LEVDANSKY. Thank you, Mr. Speaker. 
 Mr. Speaker, I just want to make a clarification in case 
people understand the way markets are supposed to work. You 
know, if you read Adam Smith and the classical economic 
doctrines, prices are accurate and fair when buyers and sellers in 
a perfectly competitive marketplace have access to goods and 
services and to information. Capitalism assumes perfect 
competition and perfect access of buyers and sellers to 
information. That is when markets work. 
 Essentially what the Freeman amendment does is requires 
the electric utility industries to roll out a plan to provide all 
consumers with smart meters, smart meters so that consumers 
will know how much electric costs at a given time of the day so 
that they can adjust their purchasing habits according to their 
preferences for what they want to pay for electricity. 
 If Adam Smith were here, if Adam Smith, the father of 
capitalism, were here, he would say you have got to vote for 
this. If you want markets to work, if you want markets to work, 
then consumers have to have access to perfect information. This 
amendment gives consumers access to perfect information so 
capitalism and the market distribution of electricity will work. If 
you are a conservative economist and a conservative legislator, 
you have got to vote for this. 
 Support it. Thank you. 
 The SPEAKER. Is there any member seeking recognition 
before the Chair recognizes the prime sponsor of the 
amendment? 
 The Chair recognizes Representative Freeman for the second 
time. 
 Mr. FREEMAN. Thank you, Mr. Speaker. 
 Mr. Speaker, there are a number of points to be kept in mind 
in regard to this amendment and what it will achieve. First, to 
clear up some misunderstandings that were expressed on the 
floor. 
 Participating in the optional program, deciding whether you 
want to choose whether to purchase your electricity at peak 
times or off-peak times, that is an optional voluntary program. 
We are not mandating that people have to buy into that process, 
but they will be advised to do so, because it would empower 
them to be informed and to purchase their electricity at a 
cheaper time. No one is saying they have to run their laundry in 
the middle of the night, no one is saying they have to use their 
dishwasher in the middle of the night, but if they so choose, in 
order to realize great savings on their utility bill, under this 
amendment, they would have that opportunity. 
 One of the things that has to be kept in mind, utility 
companies replace their meters every 10 years. Somewhere 
between 5 and 10 percent of all current dumb meters have to be 
replaced every 10 years. So why not replace those dumb meters 
with smart meters that can give consumers options and allow 
them to control their own destiny as far as electric utility rates 

by purchasing electricity at a cheaper off-peak period, if they 
choose to do so? 
 In this amendment we provide for a reasonable and prudent 
standard in terms of the utility's ability to recoup its cost, so it is 
the cost of the meter minus the savings to the utility. And if you 
ask people from PPL, they say the meters pay for themselves. 
The cost savings to the utility company are tremendous, and 
therefore, the cost to be borne by the customer is limited and in 
fact will result in tremendous savings to customers because of 
the ability to purchase power at a cheaper off-peak period. 
 I have to drive home one very critical point once again. If 
only 1 percent of all utility customers, of all consumers, decide 
to opt in to the program to be able to purchase their electricity at 
a cheaper off-peak period, that means a savings, a minimum of 
10 percent, to all utility customers, because it reduces the 
purchasing of electricity at the most expensive, high-peak 
periods of time. That is a savings for everyone. This legislation 
is a win-win situation for utility companies but more 
importantly for consumers, allowing utility customers to reduce 
the cost of their electricity bill. That is the bottom line. 
 One speaker said that this made no common sense. It makes 
a great deal of common sense. It is the essence of common 
sense to utilize technology in a period of energy crisis in order 
to reduce costs for the consumer and to conserve energy. For 
too long we have buried our head in the sand when it comes to 
making good measures to conserve energy here in this 
Commonwealth and throughout our nation. Today, with this 
amendment, we have the opportunity to make a tremendous 
stride forward in conserving energy and reducing the cost of 
electricity for our consumers, and therefore, I urge a "yes" vote. 

 On the question recurring, 
 Will the House agree to the amendment? 

 The following roll call was recorded: 

 YEAS–128 

Adolph George McGeehan Scavello 
Argall Gerber McI. Smith Schroder 
Belfanti Gergely Melio Seip 
Bennington Gibbons Mensch Shapiro 
Beyer Goodman Micozzie Siptroth 
Biancucci Grucela Milne Smith, K. 
Bishop Haluska Moyer Smith, M. 
Blackwell Hanna Mundy Solobay 
Brennan Harhai Murt Staback 
Buxton Harkins Myers Sturla 
Caltagirone Harper O'Brien, M. Surra 
Carroll Hornaman O'Neill Tangretti 
Casorio James Oliver Taylor, J. 
Civera Josephs Pallone Taylor, R. 
Cohen Keller, W. Parker Thomas 
Conklin Kenney Pashinski Vereb 
Costa Kessler Payton Vitali 
Cruz Killion Petrarca Wagner 
Curry King Petri Walko 
Daley Kirkland Petrone Wansacz 
Dally Kortz Preston Waters 
DeLuca Kotik Quinn Watson 
DePasquale Kula Ramaley Wheatley 
Dermody Leach Raymond White 
DeWeese Lentz Readshaw Williams 
DiGirolamo Levdansky Roebuck Wojnaroski 
Donatucci Longietti Ross Yewcic 
Eachus Mahoney Rubley Youngblood 
Evans, D. Manderino Sabatina Yudichak 
Fabrizio Mann Sainato  
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Frankel Mantz Samuelson O'Brien, D., 
Freeman Markosek Santoni    Speaker 
Galloway McCall   

 NAYS–73 

Baker Fleck Maher Quigley 
Barrar Gabig Major Rapp 
Bastian Geist Marshall Reed 
Bear Gillespie Marsico Reichley 
Benninghoff Gingrich McIlhattan Roae 
Boback Godshall Metcalfe Rock 
Boyd Grell Millard Rohrer 
Brooks Harhart Miller Saylor 
Cappelli Harris Moul Smith, S. 
Causer Helm Mustio Sonney 
Clymer Hennessey Nailor Stairs 
Cox Hershey Nickol Steil 
Creighton Hess Payne Stern 
Cutler Hickernell Peifer Stevenson 
Denlinger Hutchinson Perry Swanger 
Ellis Kauffman Phillips True 
Evans, J. Keller, M. Pickett Turzai 
Everett Mackereth Pyle Vulakovich 
Fairchild    

 NOT VOTING–0 

 EXCUSED–2 

Perzel Shimkus   

 The majority having voted in the affirmative, the question 
was determined in the affirmative and the amendment was 
agreed to. 

 On the question recurring, 
 Will the House agree to the bill on second consideration as 
amended? 

 The SPEAKER. The House will be at ease. 

 The Chair announces his intention to recess regular session, 
go over HB 2200 temporarily, and go into special session at 
3:26 p.m. 

BILL PASSED OVER TEMPORARILY 

 The SPEAKER. HB 2200 will be over temporarily. 

RECESS

 The SPEAKER. Regular session will now be in recess. 

AFTER RECESS

 The time of recess having expired, the House was called to 
order. 

SUPPLEMENTAL CALENDAR B CONTINUED 

CONSIDERATION OF HB 2200 CONTINUED

 The SPEAKER. The Chair returns to HB 2200. 

 On the question recurring, 
 Will the House agree to the bill on second consideration as 
amended? 

 Mr. KORTZ offered the following amendment No. A05750:

 Amend Title, page 1, line 2, by inserting after "Statutes," 
   providing for recovery of certain labor relations 

expenses;
 Amend Bill, page 1, lines 7 and 8, by striking out all of said lines 
and inserting 
 Section 1.  Title 66 of the Pennsylvania Consolidated Statutes is 
amended by adding a section to read: 
§ 1329.  Recovery of certain labor relations expenses.
 No public utility may charge its customers as a permissible 
operating expense for ratemaking purposes any portion of the direct or 
indirect cost of meetings, publications, consultants, attorneys or other 
professional services and expenses associated with the utility's efforts 
to dissuade the employees of the utility, or the employees of any 
affiliated interest of the utility as defined in section 2101 (relating to 
definition of affiliated interest), from becoming or remaining a member 
in, or otherwise being represented by, any labor union.
 Section 2.  Section 2803 of Title 66 is amended by adding 
definitions to read: 
 Amend Sec. 2, page 3, line 10, by striking out "2" and inserting 
   3 
 Amend Sec. 3, page 13, line 23, by striking out "3" and inserting 
   4 

 On the question, 
 Will the House agree to the amendment? 

 The SPEAKER. The Chair recognizes Representative Kortz 
on the amendment. 
 Mr. KORTZ. Thank you, Mr. Speaker. 
 Mr. Speaker, amendment A5750 deals with the labor 
relations expenses of public utilities. Mr. Speaker, there is a 
right under the laws of this country and the Commonwealth of 
Pennsylvania for employees to form a union and bargain 
collectively to secure various protections and benefits on the 
job. Basically, Mr. Speaker, this amendment says that utilities 
may not charge its customers the cost of dissuading employees 
from joining a union or remaining a member of the union. 
 Mr. Speaker, I would urge all of my colleagues to support 
this amendment. 
 The SPEAKER. The Chair recognizes Representative Ross 
on the amendment. 
 Mr. ROSS. Thank you, Mr. Speaker. 
 My understanding of the current functioning of the  
Public Utility Commission and what they would or would not 
allow into the rate base would prevent the elements that my 
colleague from Allegheny County wishes to not be included in a 
rate case anyway. So I do not think that this amendment really 
advances things further, neither does it do any harm. 
 The SPEAKER. Will the House agree to the amendment? 
The Chair recognizes the majority whip. 
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 Mr. McCALL. Thank you, Mr. Speaker. 
 Mr. Speaker, I would agree that there are provisions in the 
law, but this will make sure that those provisions are enforced, 
and I would ask that we support the Kortz amendment. 

 On the question recurring, 
 Will the House agree to the amendment? 

 The following roll call was recorded: 

 YEAS–137 

Adolph Galloway Markosek Santoni 
Argall George Marshall Scavello 
Baker Gerber McCall Seip 
Barrar Gergely McGeehan Shapiro 
Belfanti Gibbons McI. Smith Siptroth 
Bennington Godshall Melio Smith, K. 
Beyer Goodman Mensch Smith, M. 
Biancucci Grell Micozzie Solobay 
Bishop Grucela Moyer Sonney 
Blackwell Haluska Mundy Staback 
Brennan Hanna Murt Stairs 
Buxton Harhai Mustio Sturla 
Caltagirone Harhart Myers Surra 
Carroll Harkins O'Brien, M. Tangretti 
Casorio Harper O'Neill Taylor, J. 
Civera Hornaman Oliver Taylor, R. 
Cohen James Pallone Thomas 
Conklin Josephs Parker Vereb 
Costa Keller, M. Pashinski Vitali 
Cruz Keller, W. Payne Vulakovich 
Curry Kenney Payton Wagner 
Daley Kessler Petrarca Walko 
Dally Killion Petrone Wansacz 
DeLuca King Preston Waters 
DePasquale Kirkland Pyle Wheatley 
Dermody Kortz Ramaley White 
DeWeese Kotik Raymond Williams 
DiGirolamo Kula Readshaw Wojnaroski 
Donatucci Leach Reed Yewcic 
Eachus Lentz Reichley Youngblood 
Evans, D. Levdansky Roebuck Yudichak 
Evans, J. Longietti Ross  
Fabrizio Mahoney Sabatina O'Brien, D., 
Frankel Manderino Sainato    Speaker 
Freeman Mann Samuelson  

 NAYS–64 

Bastian Fleck Mantz Quinn 
Bear Gabig Marsico Rapp 
Benninghoff Geist McIlhattan Roae 
Boback Gillespie Metcalfe Rock 
Boyd Gingrich Millard Rohrer 
Brooks Harris Miller Rubley 
Cappelli Helm Milne Saylor 
Causer Hennessey Moul Schroder 
Clymer Hershey Nailor Smith, S. 
Cox Hess Nickol Steil 
Creighton Hickernell Peifer Stern 
Cutler Hutchinson Perry Stevenson 
Denlinger Kauffman Petri Swanger 
Ellis Mackereth Phillips True 
Everett Maher Pickett Turzai 
Fairchild Major Quigley Watson 

 NOT VOTING–0 

 EXCUSED–2 

Perzel Shimkus   

 The majority having voted in the affirmative, the question 
was determined in the affirmative and the amendment was 
agreed to. 

 On the question recurring, 
 Will the House agree to the bill on second consideration as 
amended? 

 Mr. ROSS offered the following amendment No. A05747:

 Amend Sec. 2 (Sec. 2806.1), page 7, line 21, by inserting after 
"established."
The program administrator, or its appointed fiscal agent, shall 
administer any and all funds to be used as payments to the third-party 
entities, and shall disburse said funds upon finding by the program 
administrator that the selected third-party entity complied with the 
terms of the agreement between the program administrator and the 
selected third-party entity.
 Amend Sec. 2 (Sec. 2806.1), page 8, lines 20 and 21, by striking 
out all of line 20 and inserting 
  (2)  Upon approval by the commission of a 

recommendation by the program administrator for selection of a 
third-party entity to

 Amend Sec. 2 (Sec. 2806.1), page 8, lines 29 and 30; pages 9 and 
10, lines 1 through 30; page 11, lines 1 through 3, by striking out all of 
said lines on said pages and inserting 
 (e)  Plan goals.–
  (1)  The program administrator shall ensure that each 

proposal submitted by a third-party entity to deliver a program of 
energy efficiency measures includes meeting the goal of reaching 
an incremental annual energy savings based on a percentage of 
all electricity sold in calendar year 2007 of 0.4% in 2010 and 
2.5% in 2014 and each year thereafter. The program 
administrator shall ensure that a third-party entity meets the goals 
contained in this section through the implementation of a 
program of energy efficiency measures throughout the service 
territory of the electric distribution company. After December 31, 
2014, the commission, in consultation with the program 
administrator, may adopt additional incremental energy 
efficiency goals. These additional incremental goals may be 
based upon, but not limited to: the costs and benefits associated 
with energy efficiency measures, updated or new technologies 
and economic conditions that may exist at the time the additional 
incremental goals are being considered. The commission shall 
undertake a public hearing process to receive input regarding 
new proposed new incremental goals prior to their 
implementation.

  (2)  The program administrator shall ensure that each 
proposal submitted by a third-party entity to deliver a program of 
demand-side response measures includes meeting the goal of 
reducing peak demand from a target year being the calendar year 
2007 on a weather-normalized basis and adjusted to eliminate the 
effect of emergency load control procedures implemented by a 
regional transmission organization by an amount equal to 2.0% 
in the 100 hours of highest demand in 2010, 4.0% in the 
100 hours of highest demand in 2012 and each year thereafter. 
The program administrator shall ensure a third-party entity meets 
the goals contained in this section through the implementation of 
a program of demand-side resources measures throughout the 
service territory of the electric distribution company. After 
December 31, 2012, the commission, in consultation with the 
program administrator, may adopt additional incremental peak 
load reduction goals. These additional incremental goals may be 
based upon, but not limited to: the costs and benefits associated 
with demand-side response measures, updated load growth 
forecasts and economic conditions that may exist at the time 
the additional incremental goals are being considered. 
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The commission shall undertake a public hearing process to 
receive input regarding new proposed new incremental goals 
prior to their implementation.

 On the question, 
 Will the House agree to the amendment? 

 The SPEAKER. The Chair recognizes Representative Ross 
on the amendment. 
 Mr. ROSS. Thank you, Mr. Speaker. 
 Amendment A05747 cleans up several elements in the bill 
which I think were, when it was redrafted, made a little less 
clear. In particular, it attempts to make it quite clear exactly 
how the payments would flow through the program 
administrator to the third-party organizations, not necessarily 
going through the electric distribution companies. It also makes 
it clear that the commission, once the commission has approved 
a recommendation for the third-party administrator, that this 
process move forward. 
 And finally, we go through the planned goals one more time. 
Obviously, the first section is less important now because the 
interim goal on energy efficiency had been established by the 
Freeman amendment, but I would point out that there is  
no interim goal in the demand-side management portion, and  
I think that that is an important element for us to get some 
interim cost savings as price caps come off. 
 That is all that is contained in this particular amendment, and 
I urge the members to have a positive vote. 
 The SPEAKER. Representative McCall. 
 Mr. McCALL. Thank you, Mr. Speaker. 
 Mr. Speaker, I would ask that the members oppose the  
Ross amendment. 
 Two fronts. On the first section of his amendment, he 
removes the language concerning the program administrator or 
its appointed fiscal agent. The problem with that is there is a 
question on funding, a fiscal concern by the removal of that 
language in this amendment. The question, you know, arises, 
where does the money come from to pay the third-party 
entities? You know, does it come out of the General Fund 
budget or General Fund appropriations, or does it come out of 
the PUC budget? And the amendment really does not speak to 
that. 
 But secondly and even more importantly is, he leaves the cap 
in place on the energy conservation provisos in the law or in this 
bill. We cap or put a hard cap on the amount of money the 
utilities can spend each year to achieve their energy 
conservation goals, 2 percent of their gross revenues. The 
problem I see is that the gentleman leaves the cap in place but 
he raises the goal line or the bar as far as how much or what 
percentage of reductions are necessary, and because of the fact 
that the cap is maintained yet the goal has been raised, we do 
not feel that there is enough money there to take care of the 
goals that he implements in the legislation or in the amendment, 
and therefore, I would ask for a negative vote on the 
amendment. 
 The SPEAKER. Is there any member seeking recognition 
before the Chair recognizes the prime sponsor of the 
amendment for the second time? 
 Representative Vitali. 
 Mr. VITALI. Thank you, Mr. Speaker. 
 I just want to rise to acknowledge all of the excellent work 
the Representative from Chester County has done, not only on 

this particular amendment but on the bill as a whole. His ideas 
and his hard work have really brought us in large measure to 
what we are. So if I would vote against this measure, which  
I very well may, it is not a reflection of the ideas contained in 
this amendment but it is more a matter of the overall strategy of 
getting a bill to the other side and getting it signed into law. 
 So I just wanted to tip my hat to Representative Ross for all 
the good work he has done. 
 The SPEAKER. The Chair thanks the gentleman – and his 
hat. 
 Representative Ross, for the second time. 
 Mr. ROSS. Mr. Speaker, with some reluctance, I ask the 
members to read my amendment. My amendment does not 
change any of the goal targets. That is a misreading of my 
amendment. It uses the underlying goal targets in the bill. 
 Secondly, the other provision which was referred to earlier in 
debate is also in error. I believe that the gentleman in question 
was reading the wrong amendment. Please refer all members to 
5747, not 5730, and once again I urge a positive vote on this 
amendment. 

 On the question recurring, 
 Will the House agree to the amendment? 

 The following roll call was recorded: 

 YEAS–103 

Adolph Fleck Marsico Reed 
Argall Freeman McIlhattan Reichley 
Baker Gabig Mensch Roae 
Barrar Geist Metcalfe Rock 
Bastian Gillespie Micozzie Rohrer 
Bear Gingrich Millard Ross 
Benninghoff Godshall Miller Rubley 
Bennington Grell Milne Samuelson 
Beyer Harhart Moul Saylor 
Boback Harper Moyer Scavello 
Boyd Harris Murt Schroder 
Brooks Helm Mustio Smith, S. 
Cappelli Hennessey Nailor Sonney 
Causer Hershey Nickol Stairs 
Civera Hess O'Neill Steil 
Clymer Hickernell Payne Stern 
Cox Hutchinson Peifer Stevenson 
Creighton Kauffman Perry Swanger 
Cutler Keller, M. Petri Taylor, J. 
Dally Kenney Phillips True 
Denlinger Killion Pickett Turzai 
DiGirolamo Mackereth Pyle Vereb 
Ellis Maher Quigley Vitali 
Evans, J. Major Quinn Vulakovich 
Everett Mantz Rapp Watson 
Fairchild Marshall Raymond  

 NAYS–98 

Belfanti George Manderino Shapiro 
Biancucci Gerber Mann Siptroth 
Bishop Gergely Markosek Smith, K. 
Blackwell Gibbons McCall Smith, M. 
Brennan Goodman McGeehan Solobay 
Buxton Grucela McI. Smith Staback 
Caltagirone Haluska Melio Sturla 
Carroll Hanna Mundy Surra 
Casorio Harhai Myers Tangretti 
Cohen Harkins O'Brien, M. Taylor, R. 
Conklin Hornaman Oliver Thomas 
Costa James Pallone Wagner 
Cruz Josephs Parker Walko 
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Curry Keller, W. Pashinski Wansacz 
Daley Kessler Payton Waters 
DeLuca King Petrarca Wheatley 
DePasquale Kirkland Petrone White 
Dermody Kortz Preston Williams 
DeWeese Kotik Ramaley Wojnaroski 
Donatucci Kula Readshaw Yewcic 
Eachus Leach Roebuck Youngblood 
Evans, D. Lentz Sabatina Yudichak 
Fabrizio Levdansky Sainato  
Frankel Longietti Santoni O'Brien, D., 
Galloway Mahoney Seip    Speaker 

 NOT VOTING–0 

 EXCUSED–2 

Perzel Shimkus   

 The majority having voted in the affirmative, the question 
was determined in the affirmative and the amendment was 
agreed to. 

 On the question recurring, 
 Will the House agree to the bill on second consideration as 
amended? 

 The SPEAKER. The Chair recognizes Representative Ross. 
 Mr. ROSS. Thank you, Mr. Speaker. 
 I would like to withdraw the other amendments that I had 
previously offered. 
 The SPEAKER. The Chair thanks the gentleman. 
 The Chair is not aware of any other amendments pending to 
the bill. 

 On the question recurring, 
 Will the House agree to the bill on second consideration as 
amended? 

AMENDMENT A05747 RECONSIDERED

 The SPEAKER. It has been moved by Representative 
McCall and Representative Surra that the vote by which 
amendment A05747 was passed to HB 2200, PN 3176, on the 
11th day of February 2008 be reconsidered. 

 On the question, 
 Will the House agree to the motion? 

 The following roll call was recorded: 

 YEAS–102 

Belfanti Galloway Manderino Shapiro 
Bennington George Mann Siptroth 
Biancucci Gerber Markosek Smith, K. 
Bishop Gergely McCall Smith, M. 
Blackwell Gibbons McGeehan Solobay 
Brennan Goodman McI. Smith Staback 
Buxton Grucela Melio Sturla 
Caltagirone Haluska Mundy Surra 
Carroll Hanna Myers Tangretti 
Casorio Harhai O'Brien, M. Taylor, R. 
Cohen Harkins Oliver Thomas 
Conklin Hornaman Pallone Vitali 
Costa James Parker Wagner 

Cruz Josephs Pashinski Walko 
Curry Keller, W. Payton Wansacz 
Daley Kessler Petrarca Waters 
DeLuca King Petrone Wheatley 
DePasquale Kirkland Preston White 
Dermody Kortz Ramaley Williams 
DeWeese Kotik Readshaw Wojnaroski 
Donatucci Kula Roebuck Yewcic 
Eachus Leach Sabatina Youngblood 
Evans, D. Lentz Sainato Yudichak 
Fabrizio Levdansky Samuelson  
Frankel Longietti Santoni O'Brien, D., 
Freeman Mahoney Seip    Speaker 

 NAYS–99 

Adolph Fleck Marsico Raymond 
Argall Gabig McIlhattan Reed 
Baker Geist Mensch Reichley 
Barrar Gillespie Metcalfe Roae 
Bastian Gingrich Micozzie Rock 
Bear Godshall Millard Rohrer 
Benninghoff Grell Miller Ross 
Beyer Harhart Milne Rubley 
Boback Harper Moul Saylor 
Boyd Harris Moyer Scavello 
Brooks Helm Murt Schroder 
Cappelli Hennessey Mustio Smith, S. 
Causer Hershey Nailor Sonney 
Civera Hess Nickol Stairs 
Clymer Hickernell O'Neill Steil 
Cox Hutchinson Payne Stern 
Creighton Kauffman Peifer Stevenson 
Cutler Keller, M. Perry Swanger 
Dally Kenney Petri Taylor, J. 
Denlinger Killion Phillips True 
DiGirolamo Mackereth Pickett Turzai 
Ellis Maher Pyle Vereb 
Evans, J. Major Quigley Vulakovich 
Everett Mantz Quinn Watson 
Fairchild Marshall Rapp  

 NOT VOTING–0 

 EXCUSED–2 

Perzel Shimkus   

 The majority having voted in the affirmative, the question 
was determined in the affirmative and the motion was agreed to. 

 On the question recurring, 
 Will the House agree to the amendment? 

 The clerk read the following amendment No. A05747: 

 Amend Sec. 2 (Sec. 2806.1), page 7, line 21, by inserting after 
"established."
The program administrator, or its appointed fiscal agent, shall 
administer any and all funds to be used as payments to the third-party 
entities, and shall disburse said funds upon finding by the program 
administrator that the selected third-party entity complied with the 
terms of the agreement between the program administrator and the 
selected third-party entity.
 Amend Sec. 2 (Sec. 2806.1), page 8, lines 20 and 21, by striking 
out all of line 20 and inserting 
  (2)  Upon approval by the commission of a 

recommendation by the program administrator for selection of a 
third-party entity to
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 Amend Sec. 2 (Sec. 2806.1), page 8, lines 29 and 30; pages 9  
and 10, lines 1 through 30; page 11, lines 1 through 3, by striking out 
all of said lines on said pages and inserting 
 (e)  Plan goals.–
  (1)  The program administrator shall ensure that each 

proposal submitted by a third-party entity to deliver a program of 
energy efficiency measures includes meeting the goal of reaching 
an incremental annual energy savings based on a percentage of 
all electricity sold in calendar year 2007 of 0.4% in 2010 and 
2.5% in 2014 and each year thereafter. The program 
administrator shall ensure that a third-party entity meets the goals 
contained in this section through the implementation of a 
program of energy efficiency measures throughout the service 
territory of the electric distribution company. After December 31, 
2014, the commission, in consultation with the program 
administrator, may adopt additional incremental energy 
efficiency goals. These additional incremental goals may be 
based upon, but not limited to: the costs and benefits associated 
with energy efficiency measures, updated or new technologies 
and economic conditions that may exist at the time the additional 
incremental goals are being considered. The commission shall 
undertake a public hearing process to receive input regarding 
new proposed new incremental goals prior to their 
implementation.

  (2)  The program administrator shall ensure that each 
proposal submitted by a third-party entity to deliver a program of 
demand-side response measures includes meeting the goal of 
reducing peak demand from a target year being the calendar year 
2007 on a weather-normalized basis and adjusted to eliminate the 
effect of emergency load control procedures implemented by a 
regional transmission organization by an amount equal to 2.0% 
in the 100 hours of highest demand in 2010, 4.0% in the 
100 hours of highest demand in 2012 and each year thereafter. 
The program administrator shall ensure a third-party entity meets 
the goals contained in this section through the implementation of 
a program of demand-side resources measures throughout the 
service territory of the electric distribution company. After 
December 31, 2012, the commission, in consultation with the 
program administrator, may adopt additional incremental peak 
load reduction goals. These additional incremental goals may be 
based upon, but not limited to: the costs and benefits associated 
with demand-side response measures, updated load growth 
forecasts and economic conditions that may exist at the time the 
additional incremental goals are being considered. The 
commission shall undertake a public hearing process to receive 
input regarding new proposed new incremental goals prior to 
their implementation.

 On the question recurring, 
 Will the House agree to the amendment? 

 The following roll call was recorded: 

 YEAS–98 

Adolph Fleck Marsico Raymond 
Argall Gabig McIlhattan Reed 
Baker Geist Mensch Reichley 
Barrar Gillespie Metcalfe Roae 
Bastian Gingrich Micozzie Rock 
Bear Godshall Millard Rohrer 
Benninghoff Grell Miller Ross 
Beyer Harhart Milne Rubley 
Boback Harper Moul Saylor 
Boyd Harris Moyer Scavello 
Brooks Helm Murt Schroder 
Cappelli Hennessey Mustio Smith, S. 
Causer Hershey Nailor Sonney 
Civera Hess Nickol Stairs 

Clymer Hickernell O'Neill Steil 
Cox Hutchinson Peifer Stern 
Creighton Kauffman Perry Stevenson 
Cutler Keller, M. Petri Swanger 
Dally Kenney Phillips Taylor, J. 
Denlinger Killion Pickett True 
DiGirolamo Mackereth Pyle Turzai 
Ellis Maher Quigley Vereb 
Evans, J. Major Quinn Vulakovich 
Everett Mantz Rapp Watson 
Fairchild Marshall   

 NAYS–103 

Belfanti George Mann Shapiro 
Bennington Gerber Markosek Siptroth 
Biancucci Gergely McCall Smith, K. 
Bishop Gibbons McGeehan Smith, M. 
Blackwell Goodman McI. Smith Solobay 
Brennan Grucela Melio Staback 
Buxton Haluska Mundy Sturla 
Caltagirone Hanna Myers Surra 
Carroll Harhai O'Brien, M. Tangretti 
Casorio Harkins Oliver Taylor, R. 
Cohen Hornaman Pallone Thomas 
Conklin James Parker Vitali 
Costa Josephs Pashinski Wagner 
Cruz Keller, W. Payne Walko 
Curry Kessler Payton Wansacz 
Daley King Petrarca Waters 
DeLuca Kirkland Petrone Wheatley 
DePasquale Kortz Preston White 
Dermody Kotik Ramaley Williams 
DeWeese Kula Readshaw Wojnaroski 
Donatucci Leach Roebuck Yewcic 
Eachus Lentz Sabatina Youngblood 
Evans, D. Levdansky Sainato Yudichak 
Fabrizio Longietti Samuelson  
Frankel Mahoney Santoni O'Brien, D., 
Freeman Manderino Seip    Speaker 
Galloway    

 NOT VOTING–0 

 EXCUSED–2 

Perzel Shimkus   

 Less than the majority having voted in the affirmative, the 
question was determined in the negative and the amendment 
was not agreed to. 

 On the question recurring, 
 Will the House agree to the bill on second consideration as 
amended? 

 The SPEAKER. Does Representative Ross still wish to 
withdraw the other amendments? 
 Mr. ROSS. I have no interest in wasting the time of the body. 
 The SPEAKER. The Chair thanks the gentleman. 

 On the question recurring, 
 Will the House agree to the bill on second consideration as 
amended? 
 Bill as amended was agreed to. 

 (Bill as amended will be reprinted.) 
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CALENDAR CONTINUED 
 

BILLS ON THIRD CONSIDERATION 

 The House proceeded to third consideration of HB 2200,  
PN 3218, entitled: 
 

An Act amending Title 66 (Public Utilities) of the Pennsylvania 
Consolidated Statutes, providing for recovery of certain labor relations 
expenses; further providing for definitions; providing for adoption of 
energy efficiency and demand-side response; and further providing for 
duties of electric distribution companies. 
 
 On the question, 
 Will the House agree to the bill on third consideration? 
 
 Mr. GEORGE offered the following amendment No. 
A05845: 
 
 Amend Sec. 3 (Sec. 2806.1), page 9, line 19, by striking out 
"(c)(6)(iv)" and inserting 
   (c)(6)(iii) 
 
 On the question, 
 Will the House agree to the amendment? 
 
 The SPEAKER. The Chair recognizes Representative 
George on the amendment. 
 Mr. GEORGE. Mr. Speaker, this is a technical amendment 
that just makes a technical change. It does not change the bill in 
any way. I ask that we put that in the bill. 
 The SPEAKER. Will the House agree to the amendment? 
Representative Ross. 
 Mr. ROSS. Thank you, Mr. Speaker. 
 Although I think this is an excellent amendment, because it 
exactly mirrors a provision that I suggested, is it not true that we 
need to suspend the rules in order to do this on third? 
 The SPEAKER. This is a technical amendment. It does not 
require a suspension of the rules. 
 Mr. ROSS. In that case, I urge a positive vote on this 
excellent amendment. 
 The SPEAKER. The Chair thanks the gentleman. 
 
 On the question recurring, 
 Will the House agree to the amendment? 
 
 The following roll call was recorded: 
 
 YEAS–198 
 
Adolph Gabig Marshall Ross 
Argall Galloway Marsico Rubley 
Baker Geist McCall Sabatina 
Barrar George McGeehan Sainato 
Bear Gerber McI. Smith Samuelson 
Belfanti Gergely McIlhattan Santoni 
Benninghoff Gibbons Melio Saylor 
Bennington Gillespie Mensch Scavello 
Beyer Gingrich Metcalfe Schroder 
Biancucci Godshall Micozzie Seip 
Bishop Goodman Millard Shapiro 
Blackwell Grell Miller Shimkus 
Boback Grucela Milne Siptroth 
Boyd Haluska Moul Smith, K. 
Brennan Harhai Moyer Smith, M. 
Brooks Harhart Mundy Smith, S. 

Buxton Harkins Murt Solobay 
Caltagirone Harper Mustio Sonney 
Cappelli Harris Myers Staback 
Carroll Helm Nailor Stairs 
Casorio Hennessey Nickol Steil 
Causer Hershey O'Brien, M. Stern 
Civera Hess O'Neill Stevenson 
Clymer Hickernell Oliver Sturla 
Cohen Hornaman Pallone Surra 
Conklin Hutchinson Parker Swanger 
Costa James Pashinski Tangretti 
Cox Josephs Payne Taylor, J. 
Creighton Kauffman Payton Taylor, R. 
Cruz Keller, W. Peifer Thomas 
Curry Kenney Perry True 
Cutler Kessler Petrarca Turzai 
Daley Killion Petri Vereb 
Dally King Petrone Vitali 
DeLuca Kirkland Phillips Vulakovich 
Denlinger Kortz Pickett Wagner 
DePasquale Kotik Preston Walko 
Dermody Kula Pyle Wansacz 
DeWeese Leach Quigley Waters 
DiGirolamo Lentz Quinn Watson 
Eachus Levdansky Ramaley Wheatley 
Ellis Longietti Rapp White 
Evans, D. Mackereth Raymond Williams 
Evans, J. Maher Readshaw Wojnaroski 
Everett Mahoney Reed Yewcic 
Fabrizio Major Reichley Youngblood 
Fairchild Manderino Roae Yudichak 
Fleck Mann Rock  
Frankel Mantz Roebuck O'Brien, D., 
Freeman Markosek Rohrer    Speaker 
 
 NAYS–0 
 
 NOT VOTING–0 
 
 EXCUSED–5 
 
Bastian Hanna Keller, M. Perzel 
Donatucci    
 
 
 The majority having voted in the affirmative, the question 
was determined in the affirmative and the amendment was 
agreed to. 
 
 On the question, 
 Will the House agree to the bill on third consideration as 
amended? 
 
 The SPEAKER. The House will be at ease. 
 
 The House will come to order. 
 
 On the question recurring, 
 Will the House agree to the bill on third consideration as 
amended? 
 Bill as amended was agreed to. 
 
 The SPEAKER. This bill has been considered on three 
different days and agreed to and is now on final passage. 
 
 (Bill analysis was read.) 
 
 The SPEAKER. The question is, shall the bill pass finally? 
 



2008 LEGISLATIVE JOURNAL—HOUSE 431 

 The Chair recognizes Representative Ross. 
 Mr. ROSS. Thank you, Mr. Speaker. 
 Back in 2004 when we passed the Alternative Energy 
Portfolio Standards, many of us were concerned about the effect 
that that would have in the long run on electricity pricing when 
the price caps came off. And over the next couple of years,  
I and others worked very hard on an idea to try and bring 
conservation and demand-side management forward as an 
alternative to reduce the cost of electricity when the price caps 
came off. A good deal of us worked on that and we made some 
significant progress on that over the last year or so, and I am 
pleased to see that much of what I was looking for in my 
legislation is contained in this bill as it currently is before us. 
 I am, of course, also disappointed, because it could be better. 
I am disappointed that we did not have more conversation, 
despite my efforts to reach across the aisle. And I would say 
that we have many speeches about bipartisanship, and I think 
they are important. But we have to also, in addition to having 
speeches about bipartisanship, we actually have to have 
conversations. We have to talk to each other, and I am 
disappointed that we did not have those conversations until after 
the voting was taken yesterday. 
 After the voting is taken, it is really too late. The 
conversations need to be had previous to that, when the 
language can be improved. It does not matter whose name is on 
this bill. When it goes to the Governor's desk, the names come 
off the bill and the language is left, and that is why it is 
important to improve the language, not with just one-half of the 
body but with the whole body, with every intelligent member 
participating fully and involved in the discussions. 
 I am hoping we are going to change. I am hoping we are 
going to start talking to each other in a useful way so that we 
can improve the quality of the legislation that we give to the 
public. It is important for the public, and I think that this is a 
good time to start making that change. 
 I urge a positive vote on this, and I urge all the members, 
Republicans, Democrats, Mr. Speaker, to work together more 
effectively in the future. 
 The SPEAKER. Representative Hutchinson. 
 Mr. HUTCHINSON. Thank you, Mr. Speaker. 
 Mr. Speaker, I rise in opposition to passage of HB 2200, and 
let me tell you why. 
 I believe that in its original, unamended form, before it came 
to the House floor, there were a lot of redeeming qualities in the 
bill. It did promote conservation, and that is a laudable goal for 
Pennsylvania, to try to conserve energy use. However, by the 
amendments passed yesterday, which mandated universal  
smart meters across Pennsylvania, that is a fatal flaw that makes 
this bill a bad idea for Pennsylvania. It is bad for the consumers 
of Pennsylvania who will have to pay for those smart meters, 
whether they save on their electric bills or not. It makes no 
sense whatsoever to force people to pay for those smart meters 
and then, in addition, still pay higher and higher utility bills. 
 It was said yesterday that if only 1 percent of the people used 
smart meters, we would have huge savings in energy use in 
Pennsylvania, and, Mr. Speaker, I agree with that statement. But 
my idea is, let us get the smart meters only to those 1 percent of 
the people and get this same savings in energy use. That is the 
smart way to move forward to promote energy conservation, to 
use technology like smart meters in a targeted and 
commonsense way instead of a mandated, across-the-board 

consumer tax – that is what it is, a couple hundred dollars per 
person – that will have to be paid to pay for these smart meters. 
 So after adding that fatal flaw to this bill, I think it is 
incumbent upon everyone in this chamber to vote against  
HB 2200, and I ask them to join me in that vote. Thank you, 
Mr. Speaker. 

LEAVE OF ABSENCE 

 The SPEAKER. The Chair recognizes the minority whip, 
who requests that Representative Sam ROHRER be placed on 
leave for the remainder of the day. The Chair sees no objection. 
Leave will be granted. 

CONSIDERATION OF HB 2200 CONTINUED 

 The SPEAKER. The Chair recognizes Representative 
George. 
 Mr. GEORGE. Mr. Speaker, again, I echo the gentleman, 
Mr. Ross— 
 The SPEAKER. If the gentleman will suspend. 
 The Chair will ask the members to please take their seats and 
quiet their conversations. Conferences will break up. 
Conferences will break up. The House will come to order. 
 Representative George is in order and may proceed. 
 Mr. GEORGE. Mr. Speaker, do you think there is a 
possibility they do not want to hear what I have to say? 
 The SPEAKER. I do not think that is a possibility, 
Representative. 
 Mr. GEORGE. Well, as I said at the start, I admire 
Representative Ross's courage to do the best thing for all whom 
we serve, regardless of principle or party, and I commend him 
for his positive approach to what we should do for our 
constituents in that HB 2200 gives utilities and consumers the 
framework that they must have to counter the looming increases 
in generation charges. 
 In a nutshell, HB 2200 institutes rewards rather than 
penalties for conserving energy. Under HB 2200, utilities would 
be required to reduce overall output by 2 1/2 percent and peak 
demand, when energy prices are at their highest, by 4 percent. 
 HB 2200 would direct the State Public Utility Commission 
to establish the criteria for implementing conservation and 
efficiency programs and to select a program administrator to 
oversee the program's implementation within each utility. Under 
HB 2200, programs would be designed to benefit all classes of 
ratepayers – all classes – from the homeowners and the renters 
to the largest of industrial users. For the utilities, HB 2200 
would establish a clearly defined process for financial 
compensation for meeting performance benchmarks. 
 Other States have realized – hear this – other States have 
realized a $2 savings for constituents for every dollar invested 
by the utilities in efficiency measures. Currently, however, 
Pennsylvania ranks 44th among States in per capita spending on 
energy efficiency for utilities. 
 My colleagues, we thank you for your consideration of  
HB 2200. Thank you, Mr. Speaker. 
 The SPEAKER. Representative Preston. 
 Mr. PRESTON. Thank you, Mr. Speaker. 
 HB 2200 really takes us into the term of 2000. Last year 
when I had a hearing, I had a person who was involved in 
marketing and advertising and had talked to me about that she 
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did the first ad in 1985 for smart meters. Now, I do not know, 
but I had heard some gentleman previously talk about, well, we 
do not need to do this or do that – since 1985. It is time to move 
forward. It is time to get the business on today. Think of all the 
energy we could have conserved instead of listening to 
somebody with a laissez-faire attitude about, let us hold off;  
let us hold off; let us stop doing this. Let us just get this on 
today so that we can save energy for the future and the 
generations of tomorrow. 
 Let us vote 2200 today. 
 
 On the question recurring, 
 Shall the bill pass finally? 
 The SPEAKER. Agreeable to the provisions of the 
Constitution, the yeas and nays will now be taken. 
 
 The following roll call was recorded: 
 
 YEAS–152 
 
Adolph Gabig Marsico Samuelson 
Argall Galloway McCall Santoni 
Barrar George McGeehan Scavello 
Bear Gerber McI. Smith Schroder 
Belfanti Gergely Melio Seip 
Benninghoff Gibbons Mensch Shapiro 
Bennington Godshall Micozzie Shimkus 
Beyer Goodman Milne Siptroth 
Biancucci Grell Moyer Smith, K. 
Bishop Grucela Mundy Smith, M. 
Blackwell Haluska Murt Solobay 
Boback Harhai Myers Staback 
Boyd Harkins Nailor Stairs 
Brennan Harper Nickol Steil 
Buxton Helm O'Brien, M. Sturla 
Caltagirone Hennessey O'Neill Surra 
Carroll Hickernell Oliver Tangretti 
Casorio Hornaman Pallone Taylor, J. 
Civera James Parker Taylor, R. 
Cohen Josephs Pashinski Thomas 
Conklin Keller, W. Payne True 
Costa Kenney Payton Vereb 
Cruz Kessler Petrarca Vitali 
Curry Killion Petri Wagner 
Cutler King Petrone Walko 
Daley Kirkland Phillips Wansacz 
Dally Kortz Preston Waters 
DeLuca Kotik Quigley Watson 
DePasquale Kula Quinn Wheatley 
Dermody Leach Ramaley White 
DeWeese Lentz Raymond Williams 
DiGirolamo Levdansky Readshaw Wojnaroski 
Eachus Longietti Reed Yewcic 
Evans, D. Mahoney Roebuck Youngblood 
Evans, J. Major Ross Yudichak 
Fabrizio Manderino Rubley  
Fairchild Mann Sabatina O'Brien, D., 
Frankel Mantz Sainato    Speaker 
Freeman Markosek   
 
 NAYS–45 
 
Baker Gillespie McIlhattan Reichley 
Brooks Gingrich Metcalfe Roae 
Cappelli Harhart Millard Rock 
Causer Harris Miller Saylor 
Clymer Hershey Moul Smith, S. 
Cox Hess Mustio Sonney 
Creighton Hutchinson Peifer Stern 
Denlinger Kauffman Perry Stevenson 
Ellis Mackereth Pickett Swanger 
Everett Maher Pyle Turzai 

Fleck Marshall Rapp Vulakovich 
Geist    
 
 NOT VOTING–0 
 
 EXCUSED–6 
 
Bastian Hanna Perzel Rohrer 
Donatucci Keller, M.   
 
 
 The majority required by the Constitution having voted in 
the affirmative, the question was determined in the affirmative 
and the bill passed finally. 
 Ordered, That the clerk present the same to the Senate for 
concurrence. 
 

* * * 
 
 The House proceeded to third consideration of HB 949,  
PN 2933, entitled: 
 

An Act amending the act of July 10, 1990 (P.L.404, No.98), 
known as the Real Estate Appraisers Certification Act, further 
providing for real estate appraiser certification required, for State 
Board of Certified Real Estate Appraisers, for powers and duties of 
board, for application and qualifications, for reciprocity, for 
certification and licensure renewal, for disciplinary and corrective 
measures, for reinstatement, for reporting of multiple certification, for 
surrender of suspended or revoked certificate, for penalties and for 
injunctive relief. 
 
 On the question, 
 Will the House agree to the bill on third consideration? 
 Bill was agreed to. 
 
 The SPEAKER. This bill has been considered on three 
different days and agreed to and is now on final passage. 
 
 (Bill analysis was read.) 
 
 The SPEAKER. The question is, shall the bill pass finally? 
 Agreeable to the provisions of the Constitution, the yeas and 
nays will now be taken. 
 
 The following roll call was recorded: 
 
 YEAS–197 
 
Adolph Gabig Marshall Rubley 
Argall Galloway Marsico Sabatina 
Baker Geist McCall Sainato 
Barrar George McGeehan Samuelson 
Bear Gerber McI. Smith Santoni 
Belfanti Gergely McIlhattan Saylor 
Benninghoff Gibbons Melio Scavello 
Bennington Gillespie Mensch Schroder 
Beyer Gingrich Metcalfe Seip 
Biancucci Godshall Micozzie Shapiro 
Bishop Goodman Millard Shimkus 
Blackwell Grell Miller Siptroth 
Boback Grucela Milne Smith, K. 
Boyd Haluska Moul Smith, M. 
Brennan Harhai Moyer Smith, S. 
Brooks Harhart Mundy Solobay 
Buxton Harkins Murt Sonney 
Caltagirone Harper Mustio Staback 
Cappelli Harris Myers Stairs 
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SB 1107 (Pr. No. 2472) (Rereported) (Concurrence)

An Act amending Titles 23 (Domestic Relations) and 51 (Military
Affairs) of the Pennsylvania Consolidated Statutes, further providing for
modification of existing custody orders; and providing for protection of
deployed members of the Pennsylvania National Guard and reserve
components in child custody arrangements.

SB 1504 (Pr. No. 2454) (Rereported) (Concurrence)

An Act providing for the highway capital budget project itemization
for the fiscal year 2008-2009 to be financed from current revenue or by
the incurring of debt.

CONSIDERATION OF CALENDAR RESUMED

BILL ON CONCURRENCE IN HOUSE AMENDMENTS
TO SENATE AMENDMENTS AS AMENDED

SENATE CONCURS IN HOUSE AMENDMENTS
TO SENATE AMENDMENTS AS AMENDED

HB 1096 (Pr. No. 4527) -- The Senate proceeded to consider-
ation of the bill, entitled:

An Act amending the act of November 10, 1999 (P.L.491, No.45),
known as the Pennsylvania Construction Code Act, further providing
for definitions; establishing the Uniform Construction Code Review and
Advisory Council; and further providing for revised or successor codes
and for training of inspectors.

On the question,
Will the Senate concur in the amendments made by the House

to Senate amendments, as further amended by the Senate, to
House Bill No. 1096?

Senator PILEGGI. Mr. President, I move that the Senate do
concur in the amendments made by the House to Senate amend-
ments, as further amended by the Senate, to House Bill No. 1096.

On the question,
Will the Senate agree to the motion?

The yeas and nays were required by Senator PILEGGI and
were as follows, viz:

YEA-50

Armstrong Fontana O'Pake Tartaglione
Baker Fumo One Tomlinson
Boscola Gordner Piccola Vance
Browne Greenleaf Pileggi Washington
Brubaker Hughes Pippy Waugh
Corman Kasunic Punt White, Donald
Costa Kitchen Rafferty White, Mary Jo
Dinniman LaValle Regola Williams, Anthony H.
Earll Logan Rhoades Williams, Constance
Eichelberger Madigan Robbins Wonderling
Erickson Mcllhinney Scarnati Wozniak
Ferlo Mellow Stack
Folmer Musto Stout

NAY-0

A constitutional majority of all the Senators having voted
"aye," the question was determined in the affirmative.

Ordered, That the Secretary of the Senate inform the House of
Representatives accordingly.

THIRD CONSIDERATION CALENDAR RESUMED

BILLS ON THIRD CONSIDERATION
AND FINAL PASSAGE

HB 2200 (Pr. No. 4526) -- The Senate proceeded to consider-
ation of the bill, entitled:

An Act amending Title 66 (Public Utilities) of the Pennsylvania
Consolidated Statutes, further providing for director of operations,
secretary, employees and consultants; repealing provisions relating to
office of trial staff; further providing for bureaus and offices; providing
for other bureaus, offices and positions; further providing for electric
utility definitions; providing for energy efficiency and conservation
program and for energy efficiency and conservation; further providing
for duties of electric distribution companies and for market power
remediation; and providing for procurement, for additional alternative
energy sources and for carbon dioxide sequestration network.

Considered the third time and agreed to,
And the amendments made thereto having been printed as

required by the Constitution,

On the question,
Shall the bill pass finally?

The PRESIDENT pro tempore. The Chair recognizes the
gentleman from Bucks, Senator Tomlinson.

Senator TOMLINSON. Mr. President, I rise to ask for support
for House Bill No. 2200 as amended by the Senate. I think this
is very, very important legislation for our consumers today who
consume power and energy in Pennsylvania. House Bill No.
2200 is, I think, a large step forward. The Governor of the State
of Pennsylvania, Ed Rendell, has been a leader in a new energy
policy, and this legislation contains many of those items in there.

It includes demand-side reduction, conservation, that I think
is going to help the consumer, in the long run, to reduce the de-
mand on power. We are requiring a reduction of 3 percent by the
year 2013 and 4 1/2 percent for peak power, and I think that is
extremely important as we go forward with an energy policy, Mr.
President. It also contains language in there that we will have
smart meters. It is not mandated, but it allows for the deployment
of smart meters through a depreciation process, through new
home construction process, and through the depreciation of 15
years, and for anyone who wants to purchase a smart meter which
they feel will help them manage their electric load better.

I think probably the most important reason that we do this is
the procurement language. As many of you know, we fought, in
the last few months, trying to get mitigation for rate caps coming
off. So that is a year or 2 away in some instances, and I think we
have more time to fight that battle, but something that I think will
help the consumer immediately will be the fact that we have new
procurement standards. We no longer are going to use market
pricing. We are going to use best pricing or least price for the
consumer, and I think that helps the consumer in the end, when
utilities are able to go out and compete for power as they pur-
chase it for the distribution company.

I think that by offering these different tools and giving some
latitude, people are not locked into buying power in 1 day for the
rest of their contracts. Many of you are aware of the Pike County
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situation, where after the episode of Katrina, Pike County and
that utility up there were forced to buy their power the day after
the hurricane, and of course, the rates were extremely high. Un-
der our provisions here for procurement, we would be able to
prevent that. And so for that reason, I think that would be a huge
step forward in trying to bring electric rates down for the con-
sumers in Pennsylvania.

I am disappointed. I fought hard to try to get mitigation. I do
not think that is possible now, but I do not think that chapter is
closed. I think that we are going to stand here and fight hard in
these next 2 years and fight for mitigation or fight to make sure
that any rate increases when the caps come off are not onerous
for our consumers. But I think it is important today that we step
forward and take these steps when it comes to demand-side re-
duction, to energy conservation, and to procurement, to make
sure that we are moving forward with a very sensible energy
policy in Pennsylvania.

I want to thank several people here. I want to thank Senator
Boscola, my counterpart on the committee, for her hard fight and
her cooperation. I want to thank my counterparts in the House,
Representative McCall and Representative Preston. I want to
thank our staffs. Fran Cleaver and Kathy Eakin have worked
extremely hard, along with Bernie Kieklak and Christopher
Craig, who have done an outstanding job, particularly, I think, in
representing the interests of the consumer in this.

We are very, very fortunate in Pennsylvania to have some
very strong utility companies, and we are, in fact, an exporter of
power. We are, in fact, very energy-independent. We export
probably 40 percent of the power we produce. Thirty-five per-
cent of our power is produced by nuclear, and we are, of course,
very, very rich in coal resources in Pennsylvania. So I think we
have a great base in our energy policies and in our energy com-
panies here to be able to go on and move into some of our alter-
native energies, to move into a better energy policy, as the Gov-
ernor has asked for.

So I think this is a great compromise bill. It has been
hard-fought. There are very, very strong and passionate positions
on both sides of this issue. But I think it is time now to move
forward, help the consumer, move forward with a for-
ward-thinking energy policy that the Governor has put forward,
and pass this bill today. So for that reason, Mr. President, I ask
for a favorable vote on House Bill No. 2200 as amended by the
Senate.

The PRESIDENT pro tempore. The Chair recognizes the
gentlewoman from Northampton, Senator Boscola.

Senator BOSCOLA. Mr. President, as we all know, electric
rate caps are scheduled to expire in Pennsylvania's five largest
electric companies in 2010. And if we do nothing, if we do noth-
ing to protect millions of electric customers from rate shock, the
people we represent will see their bills go up by 30, 40, 50, and
up to 70 percent in some areas, and that will be overnight.

Today, in House Bill No. 2200, we can finally do something
to help millions of ratepayers hold on to more of their money
instead of having to send it to their electric company. The pro-
curement provisions contained in this bill will force power com-
panies to purchase least-cost fuel instead of purchasing coal or
natural gas or uranium at prevailing market rates, which is more
expensive. It also gives Pennsylvania's Consumer Advocate the

tools he needs to keep electric prices as low as possible in the
future. That is why our Consumer Advocate endorses this bill
today, and personally assured me late last night that passing
House Bill No. 2200 today is the right thing to do.

The other major provision of this bill deals with energy con-
servation and some very important steps that we all need to take
for electric use. So-called smart meters by themselves are not
magically -- anyone's monthly electric bill is not going to go
down just because you are getting a smart meter. That will not
happen. But this new technology will reward customers who are
smart enough to realize that they can use electricity when it is
cheapest during off-peak hours and pay a lower rate. We also
made sure that smart meters would not be mandated for every
single ratepayer. Not only is that a smarter approach to smart
meter deployment, but it will also save electric customers hun-
dreds of millions of dollars paying for something that will not
provide a real benefit in their own households.

There is also strong market manipulation language in House
Bill No. 2200, and that is what Senator Mellow insisted on being
part of this bill. He should be commended for that, and we should
not overlook that critical provision, because it will insure that
real competition will not be undermined by existing power com-
panies manipulating the wholesale market or the retail market to
their own advantage.

What is not contained in this bill, unfortunately, is a real rate
relief mitigation plan that I think the Senate needs to pass eventu-
ally. As everyone in this Chamber knows, that is what I have
been fighting for for the past 2 years, and I do not doubt anybody
knows that I am passionate about it, and this is just the beginning
of this fight. Now, have we reached an agreement on mitigation
yet? No. Despite our best efforts and ongoing negotiations that
lasted into early morning, we have not. But I believe we are get-
ting there.

And I know for a fact that we are closer to real rate mitigation
now than we were 2 weeks ago or 2 months ago or 2 years ago.
If there is anyone who wants to dispute that, you just have to take
my word for it. And you can ask Senator Pileggi and Senator
Tomlinson. They both sat in marathon sessions, negotiating ses-
sions, and they want what we all want. We want Pennsylvania
power companies to put up their own money to make it easier for
customers to afford the new deregulated electric rates in 2010
and 2011. To do that will cost billions of dollars, billions, bil-
lions, that the companies would have given to their shareholders
or slickly added to their profits.

So real rate relief, not just some Christmas card program or a
plan to add some coupons, stuff some coupons in your pocket
and save $10 off your next purchase of a $30,000 solar panel,
that is not real rate relief. Just because it did not all come to-
gether at the eleventh hour like it does in the movies does not
mean that we are done and that mitigation is dead. I have too
much respect for Senator Pileggi, Chairman Tomlinson, Senator
Fumo, and Senator Mellow to doubt that we will have a mitiga-
tion plan in place before rate caps come off. I also know that
Governor Rendell will not rest until we have a mitigation plan in
place that helps the ratepayers, small businesses, and our most
vulnerable industries from this rate shock.

Together, we have put a tremendous amount of time into mak-
ing this bill good for ratepayers and good for Pennsylvania. I
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want to thank Senator Pileggi and Kathy Eakin and Dave Woods
on his staff, Senator Tomlinson for going above and beyond the
call of duty on this very, very complicated issue, and of course,
my shopping partner, Fran Cleaver on his staff. I want to also
thank Senator Mellow and Senator Fumo for their faith in me
during these times when the obstacles seemed almost insur-
mountable, and both Gladys Brown and Christopher "Wing
Man" Craig, who distinguished themselves in the heat of so many
battles here and so many late, late nights and early mornings of
hard, hard work.

Our job is not finished. There is still a lot of work to do. As of
today, we have 449 days left to get it done before the rate caps
come off, and get it done right. And as of today, after talking to
Governor Rendell, he had indicated that he will take the bus that
he goes around in across the State, and we are going to talk rate
mitigation come January and February and take that bus to every
corner of the State until we get a rate mitigation plan in effect
before 2010.

Thank you, Mr. President. I thank everybody for all their hard
work, and let us try to move forward. Thank you.

The PRESIDENT pro tempore. The Chair recognizes the
gentleman from Schuylkill, Senator Rhoades.

Senator RHOADES. Mr. President, first, I want to applaud
everyone who has worked so hard on this particular issue - Sena-
tor Tomlinson and his staff, Senator Pileggi, and everyone who
has been involved and committed to this. I really do think we
have a good piece of legislation, but I am going to agree with the
gentlewoman from Northampton, because I will tell you what, 10
years ago may have been--and I say may have been--the first and
the only time I voted for deregulation.

But the decision I made then was based on what I perceived
to be the statements made to me, and as I saw it, that this would
result in lower or at least the same level playing field rates for
consumers. There was no talk then of a cost increase. There was
no talk of a projection increase. There was no talk of a 35- or
40-percent increase at the end. And we still allowed the stranded
costs. Then I look over that 10-year period, and the local com-
pany I have has made billions of dollars of profit, has been able
to distribute very fine dividends to its stockholders. That is fine.
That is excellent. That is good.

We have gone from a regulated monopoly to an unregulated
monopoly, and I have problems with that. I do not want to move
on any piece of legislation until I see the mitigation piece and
how it is going to affect the consumers. Then I will say we should
do the whole thing. I want to see how it affects the consumers,
what it is going to mean to them, and how we are going to put it
in place. I know, I hear, well, we will give them a 75-percent
break, then a 50-percent break, then a 25-percent break, but as a
company borrows that money, you know who is going to end up
paying the interest on it. Or I will tell you what, you put your
deposit in, and I will give you 6 percent now. Why do I have to
go through that gyration when I should have had an understand-
ing, at least it was projected to me, that all things will remain
basically the same, except now, you will be able to go out and be
at least more competitive. I have not seen that.

Another grave concern I have, too, is I want to make sure that
PPL retirees, and those are the people I am talking about, have
their pension system put in a separate account. I do not want to

end up like Bethlehem Steel, where it ended up that they closed
down, and then I had people looking for pensions. I want these
kinds of things to be understood, and I want to know what the
consumer is really going to have to pay before I can pass on any-
thing. So for that reason, I will be voting "no."

The PRESIDENT pro tempore. The Chair recognizes the
gentleman from Allegheny, Senator Ferlo.

Senator FERLO. Mr. President, with all due respect to all the
self-congratulatory accolades being expressed, I am very disap-
pointed in the final outcome represented in this bill, House Bill
No. 2200, and it quite honestly represents a sucker punch in the
face of electric ratepayers, both individual homeowners and rate-
payers at a residential level, as well as those in the small business
community, and even larger businesses that are going to have to
continue to bear exorbitant rate hikes and rate increases when it
comes to electricity.

I am disappointed mostly because as a benchmark piece of
legislation, this legislation does not admit or declare in some type
of form the horrendous failure that so-called electric choice has
been. The State legislature should be held accountable for a bad
decision made over 10 years ago in creating so-called electric
choice. The only electric choice we have, basically, is to continue
to pay exorbitant electric rates.

There is no true competition. There is basically an almost
fraudulent methodology by which electricity is purchased on the
PJM marketplace. We have companies going to Wall Street,
blatantly and with very clear annual statements and reports, even
documenting the amount of profiteering that they are going to
make off the backs of ratepayers. And as one of my most brilliant
colleagues reported at a press conference in June, the rate hikes
will basically represent probably the largest tax increase on the
backs of Pennsylvania residents and businesses, although it will
not be in the form of taxes. It will come through the back door in
the form of higher electric rates.

Needless to say, I am less than pleased. I have three amend-
ments here. Two deal, actually, with the issue that everybody
seems to say they want, and that is rate mitigation. Well, I have
two amendments right here. One is to extend the rate caps to
2013. Another one is to implement a more modified rate cap over
a 5-year period at 9 percent per year, which would at least create
less pain for residents and small businesses. I am also concerned,
at a third level, about the fact that this legislature, just 2 1/2 years
ago, removed the so-called Chapter 14 provisions, which at least
provided some consumer protections under the Public Utility
Commission code.

We have had over 60 house fires in this State in the last 2
years since the removal of the Chapter 14 consumer rights provi-
sions, where people have actually died in their houses, people
trying to keep gas and light on either illegally or inappropriately,
or during the winter months, trying to use kerosene heaters, light-
ing wood and fuel. That is a horrendous situation, and given the
harsh reality of the economics of this country right now, today,
and what everybody admits is going to be hard times for the next
several years, I find it reprehensible that we are not able to pro-
ceed with some level of rate cap mitigation in this bill and, as
well, some restoration of consumer rights to provide opportuni-
ties to ban winter shutoffs, to allow a more rational and reason-
able reconnect policy as to how much people have to pay to get
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their gas and light put back on by the utility company, to allow
the Public Utility Commission to reenter as the mediator between
the utility companies' narrow self-interests and the ratepayer.
Right now, say you are on the phone with some operator, you do
not even know if the operator works in China or India or Asia,
and you are trying to argue about some consumer right that you
feel you have to try to get a more reasonable reconnection. You
have no rights whatsoever. We should restore that. And I have
amendments that do that.

It is clear, however, that there are important elements in this
bill that I certainly would not want to oppose or argue with, be-
cause I have fought hard. I have fought hard for some of the pro-
visions that are in this bill, including the provision for the
least-cost purchase price, and that is very important. And there
are other elements of this bill that none of us would want to argue
about, because, in fact, they are moving forward in trying to cre-
ate a more level playing field between outright profiteering and
the ability of small businesses and residences to survive in our
Commonwealth with a needed, basic right to electricity.

So I am betwixt and between. There is not majority support to
support these amendments, so I am not going to go forward in a
Don Quixote fashion and offer amendments on the mitigation
side of the equation, and I believe that come January, when peo-
ple will be freezing to death, maybe there will be an ability for
both sides of the aisle, in a nonpartisan way, to come together to
talk about restoring some of the consumer protections.

So at this eleventh hour, as my colleague reported, I think it
is important that we move forward on the bill, but I do think it is
inappropriate that we were not able--and we keep saying we are
rushed, it is the eleventh hour. I mean, we do not set the agenda
on this side of the aisle. You all do on the aisle opposite. I do not
know what says that we have to leave today. I know there is an
election coming up in a few weeks. I do not know what says that
we cannot reconvene to really deal with the rate cap mitigation.
It is not rocket science.

So I am very disappointed, but I think it is important that we
try to move forward on this bill, and accordingly, Mr. President,
I will not be offering the amendments. Thank you.

The PRESIDENT pro tempore. The Chair recognizes the
gentleman from Beaver, Senator LaValle.

Senator LaVALLE. Mr. President, as most people probably
know, up until about an hour ago, I was prepared to vote "no" on
this bill simply because I really wanted to see rate cap mitigation
included. I thought that was the direction we were going. Since
that time, and I want to be on record, the Governor has assured
us that beginning in January, he will do all that he can to address
that issue. Senator Boscola has been committed to addressing the
issue and working as hard as she can possibly work to get the rate
cap mitigation included, or at least address that issue next year.
So although I am not very happy with not having it in now, I am
prepared to vote "yes."

As Senator Ferlo said, there are some good things in the bill.
However, you know, I am not going to be here next year, so the
guy who takes my place when the rates go sky high, he can take
all the complaining, and I will be one of the complainers. So,
hopefully, we will do something to relieve him of that pain.

Thank you, Mr. President.

The PRESIDENT pro tempore. The Chair recognizes the
gentleman from Philadelphia, Senator Fumo.

Senator FUMO. Mr. President, I want to thank Senator Ferlo
for not offering his amendments today, because I think that
would have ultimately denied us the opportunity of voting on
House Bill No. 2200. I want to thank Senator LaValle and the
other Members of my Caucus who were negative and are now
positive. But I also want to echo some of the comments, in two
particular areas.

This is not a bad bill. This is not a vote against mitigation,
which we all seem to want, in one form or another, but this is a
step in the right direction. The procurement portions of this bill
will result in immediate ratepayer savings. As was mentioned
earlier, and I just want to reemphasize, this legislation will
change the current law and force utilities to purchase their elec-
tricity at the least possible rate, the lowest-cost rate, not the
phony market rate that the current law allows them to do.

Secondly, it will require them to have a mix in their portfolio
of long-term, short-term, and middle-term contracts, which will
ultimately also benefit the consumer. It will require them, in that
portfolio, to have at least some long-term contracts, more than 4
years, but not less than 20. And as was also said, the amendment
will impose significant safeguards intended to prevent market
manipulation and self-dealing.

In addition to that, the bill has been amended to say that the
maximum fine will not be $5 million, which to some of these
large utilities is just merely the cost of operation, but rather $20
million, which is some pain.

Then, on the demand side, we do have long-term goals and
positions that will save us energy in the long run. But like every-
thing else, no one wants to hear about that, because it is not going
to really kick in for 8 to 10 years. But it is there, and future gen-
erations will be the beneficiaries of that. In addition, we did not
mandate smart meters, but we made them optional. We did say
in new construction, where they really are practical, they will be
put in.

So this is not a bad vote for anybody. What has been ex-
plained to me in the main argument that I have heard is that, gee,
we blew an opportunity. We had some leverage. We had no le-
verage with utility companies on this bill. This was similar to the
guy who stands there with a gun to his head and says to the other
guy, if you move, I will shoot. There was no leverage against
utility companies in this bill.

Next, I want to address, because I, too, will not be here, but I
was here in 1996 when I not only voted against deregulation, I
predicted that there would not be any competition, and regretta-
bly, my prediction has come true. But then I sued PECO, and I
was the one who got the 8-percent reduction and the current caps
that we have. Now I am beginning to think it was the right thing
to do. We saved people billions of dollars, but when it comes off,
they are going to be upset.

In addition to that, the people have not yet gotten the message.
That is why I think the utility companies have made a major stra-
tegic mistake by not attempting to resolve mitigation at this stage.
What is going to happen is every day they delay in coming to the
table, and every day we do not do anything about mitigation in
the next Session, more and more pressure is going to be built up
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against them. And I know the reality here, having served here
over 30 years. We are usually dealing with this lobbyist versus
that lobbyist, this union versus this construction company, and all
these special interests. For the first time, when this begins to
become a reality, the power base will not be with any lobbyist,
will not be with any special interest group. It will be with those
who are with the people. The people will rebel. The people will
demand mitigation far in excess, far in excess to what we are
willing to compromise with today. But the utilities will ultimately
pay for that arrogance.

Lastly, because I will not be here, the way to serve consumers
is not to get $1.5 billion, $2 billion, $5 billion, $10 billion, $20
billion into this, because we are now dealing with an unregulated
utility industry. We have never done that before. They were al-
ways regulated, until 1996, when we deregulated, and then imme-
diately, they had the caps imposed upon them so no one ever
suffered or saw the reality of an unregulated monopoly, and that
is what we have here. So when that happens, getting $1 billion or
$10 billion is not going to help, because they are not regulated.
They will just get it back again. It is a shell game. The only real
way to protect the consumer is to devise a scheme that would
have in it some sort of index with a ceiling that would go forth in
perpetuity, and that ceiling might be inflation plus 2 percent, 3
percent, or whatever. But that will do two things. That will give
consumers predictability in where their rates are going, it will
protect them from the gouging, and it will also give utility com-
panies predictability. That should be the goal you strive for in the
next Session.

But in the end, voting for this bill is a major step forward, and
this will save consumers and ratepayers money right now. It is
not that we are not doing anything for them. We are. We would
like to do more. We will do this now, given the reality. So I urge
everyone to vote in the affirmative, and from what I understand
on our side of the aisle, that will be a reality. I am very happy
about that, and I want to thank my colleagues for that, and I
would hope on the other side that we can get very near that unan-
imous number as well, to show the public that we do care, that
we do have concerns for what is going to hit them. Because right
now, they are getting beat up every which way from Sunday with
the stock market, with their IRAs, savings accounts, the cost of
food, the cost of gasoline, the cost of heating oil. We can help
them with this. This is a step in that direction, and we should do
more, and I am positive we will do more in the next Session.

Thank you, Mr. President.
The PRESIDENT pro tempore. The Chair recognizes the

gentleman from Bucks, Senator Tomlinson.
Senator TOMLINSON. Mr. President, I will be brief. I just

want to reiterate that the utilities were never held at leverage. The
utilities were never who we could get anything out of. It was
always the Governor's proposal on energy. It was the Governor
whom I was looking forward to bringing in to help us, against the
utilities, to bring about mitigation. The Governor stepped up, the
Governor stepped in, and the Governor had meetings.

The Governor called in all the CEOs and executives from the
utility companies. I was in some of those meetings, and my col-
leagues from the other side of the aisle were in some of those
meetings, and we tried very, very hard. And some utilities

stepped up. Some utilities offered some plans. Some utilities did
not. I do not think it is something we can do piecemeal. I do not
think it is something we can do with one utility and not with an-
other utility. We just did not get all of the utilities together. But
that is not a reason not to vote for this legislation.

This legislation-- I cannot believe that the utilities can be
happy about the procurement language that we are about to pro-
pose. I think this procurement language helps the consumer,
gives the PUC oversight over these contracts, allows them to
look at these contracts to make sure that there is not any manipu-
lation in the contracts. So I think we have given more tools to the
consumer by allowing this.

Right now, there are actually two cases before the PUC. If we
vote this out and the Governor signs this, that will give the PUC
the power to actually help the consumer in those two rate cases
because we changed the standards from market to best price or
least price for the consumer, instead of market price. So I think
it is extremely important to the consumer that we move this for-
ward. It is extremely important when we start moving this energy
policy into the new technologies, into the meters. Not everyone
believes in universal meters and mandatory meters, but it is a
technology that we have to move into. It is a technology that I
think, in the future, is going to show more benefit to the con-
sumer. And certainly, we should start to manage our demand
side. We have to bring that peak power load down.

So there is a lot of good in this legislation. It is extremely
important, I think, that we move forward, and the fight is not
over. I want to thank Senator LaValle for his passion in the meet-
ings that we have had on this. He has done a wonderful job
standing up for the consumer. I want to thank Senator Ferlo for
his passion, and I know he is going to continue to be here to help
us fight that fight. But the leverage is not on this legislation, the
leverage was on the Governor holding up his legislation to help
me leverage the utilities. The Governor has done that, and I am
confident the Governor is going to continue to help us fight the
utilities and fight and bring about an equitable settlement with
them.

So, with that, I think this is a very good bill. It is a good com-
promise bill. I think the administration has given up a lot to get
this done, and I think we have given up a lot to get this done. Not
everybody is totally happy with this. I know the Governor would
like to have seen a little bit more. I would like to have seen a
little bit more. I think it is a good compromise bill, and I ask for
an affirmative vote. I would also like to thank Senator Fumo,
whom I did not mention before, who has worked very, very hard
to try to bring this thing together. And I thank Senator Fumo very
much for his help on this.

The PRESIDENT pro tempore. The Chair recognizes the
gentleman from Delaware, Senator Pileggi.

Senator PILEGGI. Mr. President, I will be brief. I do not want
to repeat all of the comments that have been made, many of them
valid. I do want to address a couple of comments made, the com-
ments by Senator Ferlo regarding the shutoff legislation that was
contained in an amendment he planned to offer. I had told him
privately, and I will repeat publicly, that I am willing to work
with him on that important issue as we move toward the next
Session, and hopefully we can reach an improvement in the cur-
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rent law as it pertains to people facing both shutoff notices and
the difficult task of being reconnected to utilities once they go
through a shutoff process.

As to the issue of mitigation, I share Senator Boscola's com-
ments as to the importance of that litigation being worked on and
addressed here. I have said publicly that that was probably the
most important topic that we needed to address in the various
topics of energy legislation. Unfortunately, we simply were not
able to reach an agreement on legislation to deal with that now,
but I will continue to work with Senator Boscola and the other
Members of the Senate who are interested in this topic. It is
something that we absolutely have to do for consumers in Penn-
sylvania going forward.

I do want to commend Senator Tomlinson for his leadership
on this issue and his patience over, now, almost 2 years in work-
ing through these issues; Senator Boscola and the leadership on
the other side of the aisle, Senator Mellow and Senator Fumo, in
working through these difficult issues; and also their staffs who
worked very long hours. Although not complete because we do
not have the mitigation legislation as part of this package, I think
this is a tremendous improvement in the law in Pennsylvania on
demand-side management and on procurement, and it is certainly
something worthy of support by every Member of this body. I
urge an affirmative vote.

Thank you, Mr. President.

LEGISLATIVE LEAVE

The PRESIDENT pro tempore. The Chair recognizes the
gentleman from Delaware, Senator Pileggi.

Senator PILEGGI. Mr. President, I request a legislative leave
for Senator Punt.

The PRESIDENT pro tempore. Senator Pileggi requests a
legislative leave for Senator Punt. Without objection, the leave
will be granted.

And the question recurring,
Shall the bill pass finally?

The yeas and nays were taken agreeably to the provisions of
the Constitution and were as follows, viz:

YEA-47

Armstrong Fumo O'Pake Tartaglione
Baker Gordner One Tomlinson
Boscola Greenleaf Piccola Vance
Browne Hughes Pileggi Washington
Brubaker Kasunic Pippy Waugh
Corman Kitchen Punt White, Donald
Costa LaValle Rafferty White, Mary Jo
Dinniman Logan Regola Williams, Anthony H.
Earll Madigan Robbins Williams, Constance
Erickson Mcllhinney Scamati Wonderling
Ferlo Mellow Stack Wozniak
Fontana Musto Stout

NAY-3

Eichelberger Folmer Rhoades

A constitutional majority of all the Senators having voted
"aye," the question was determined in the affirmative.

Ordered, That the Secretary of the Senate return said bill to
the House of Representatives with information that the Senate
has passed the same with amendments in which concurrence of
the House is requested.

HB 2294 (Pr. No. 4525) -- The Senate proceeded to consider-
ation of the bill, entitled:

An Act providing for the licensure of persons providing debt man-
agement services and for the powers and duties of the Department of
Banking; requiring surety bonds; prohibiting certain fees and costs;
providing for debt management plans; and prohibiting certain acts by
persons providing debt management services.

Considered the third time and agreed to,
And the amendments made thereto having been printed as

required by the Constitution,

On the question,
Shall the bill pass finally?

The PRESIDENT pro tempore. The Chair recognizes the
gentleman from Allegheny, Senator Costa.

Senator COSTA. Mr. President, I offer remarks for the record.
The PRESIDENT pro tempore. The remarks will be spread

upon the record.

(The following prepared remarks were made part of the re-
cord at the request of the gentleman from Allegheny, Senator
COSTA:)

Mr. President, I rise in support of this bill and to make a few brief
remarks.

First, I would like to thank Senator Browne, Senator Greenleaf,
Senator Stack, and Senator Fumo for their work on this important piece
of legislation. Their efforts helped to address many of the concerns
expressed by nonprofit consumer credit counseling agencies and made
this bill a much better product.

For the first time, this legislation establishes a regulatory frame-
work governing consumer credit counseling agencies, both for-profit
and nonprofit agencies. We are in the midst of one of the greatest finan-
cial crises in our nation's history. A large part of the problem we are
experiencing has to do with consumer debt. For better or worse, many
in our communities have gotten in over their heads. In this atmosphere,
many will rely on credit counseling agencies to provide advice and
guidance, as well as assistance to put them into a debt management or
debt settlement program.

Now is a great time for this legislation because it will impose strong
regulation through the Department of Banking on the entities that will
provide this important advice and services to consumers. Currently,
there is no requirement to be licensed to offer debt management services
or debt settlement services in Pennsylvania.

The bill would require that those offering debt management ser-
vices be licensed, bonded, and certified. Further, the bill offers signifi-
cant enforcement powers to the Department of Banking as well as reme-
dies for aggrieved persons. The bill sets limitations on fees a consumer
may be charged. This is an important consumer protection change to the
law, as there currently are no limitations on the fees a consumer may be
charged.

The legislation requires entities offering debt management services
or debt settlement services to be licensed by the department and to oper-
ate according to regulations promulgated by the department. Those
offering debt management services would also be required to renew
their license on a yearly basis.

The application for a license would require the applicant to disclose
any ownership interest of any officer, director, agent, or employee in an
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OPINION AND ORDER 

 

BY THE COMMISSION: 

 

I.   Introduction 

 

Before the Pennsylvania Public Utility Commission (Commission) for 

consideration and disposition are the Initial Decision (I.D.) issued in these proceedings by 

Administrative Law Judge (ALJ) Susan D. Colwell on January 28, 2010, and the 

Exceptions filed with respect thereto.  Specifically, Exceptions have been filed by 

Metropolitan Edison Company (Met-Ed), Pennsylvania Electric Company (Penelec) and 

Pennsylvania Power Company (Penn Power) (collectively, FirstEnergy or the 

Companies); the Pennsylvania Department of Environmental Protection (DEP); the 

Office of Consumer Advocate (OCA); and the Office of Trial Staff (OTS).  Reply 

Exceptions have been filed by the Met-Ed Industrial Users Group, the Penelec Industrial 

Customer Alliance and the Penn Power Users Group (collectively, MEIUG et al.); the 

OTS; the OCA; the Companies; and the Office of Small Business Advocate (OSBA). For 

the reasons set forth herein, we will adopt the ALJ’s Initial Decision, as modified by this 

Opinion and Order.  
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V.   Discussion 

 

In Commission proceedings, the proponent of a rule or order bears the 

burden of proof.  66 Pa. C.S. § 332(a).  To satisfy that burden, the proponent of a rule or 

order must prove each element of its case by a preponderance of the evidence.  Samuel J. 

Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990).  A preponderance of the 

evidence is established by presenting evidence that is more convincing, by even the 

smallest amount, than that presented by the other parties to the case.  Se-Ling Hosiery v. 

Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision 

must be supported by substantial evidence in the record.  More is required than a mere 

trace of evidence or a suspicion of the existence of a fact sought to be established.  

Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980). 

 

We note that any issue or Exception that we do not specifically address 

herein has been duly considered and will be denied without further discussion.  It is well 

settled that we are not required to consider expressly or at length each contention or 

argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 

741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 

A.2d 1217 (Pa. Cmwlth. 1984).   

 

A. Non-Cost Issues 

 

1. Deployment Process and Timeframe 

 

a. FirstEnergy’s Plan 

 

As stated previously, the Companies’ Plan contains both a short-term plan 

and a long-term time line based on information currently available.  Joint Petition at ¶ 9; 

FirstEnergy MB at 3.  The Companies intend to use the Assessment Period to assess 
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needs, select technology, secure vendors, train personnel, and install and support test 

equipment.  The Companies anticipate that the vendor and selection process will start in 

September, 2010 and continue for almost ten months.  The Companies will then conduct 

an evaluation of the current legacy systems to assess network design.  This task is 

expected to commence in January, 2011, and be completed before the end of 2013.  

FirstEnergy MB at 4.  The Companies expect to submit the Deployment Plan to the 

Commission for approval in April 2012, and they project that the Commission will 

approve the Deployment Plan about October 2012 (when the Grace Period expires).  Plan 

at 6. 

 

The Companies currently anticipate commencing the build-out of necessary 

infrastructure in April, 2013.  They will then perform a technical trial involving 5,000 to 

10,000 meters prior to December 31, 2013.  The Companies anticipate completing the 

build-out of necessary infrastructure approximately March 2016.  They will then “de-

bug” the system with at least 60,000 meters.  Full scale deployment of smart meters is 

expected to occur in a tiered roll out beginning about April 2017, and ending about 

March 2022.  Joint Petition at ¶¶ 25-26; Plan at 6. 

 

b. ALJ’s Recommendation 

 

The ALJ approved the deployment timeframe set forth in the 

Companies’ Plan.  The ALJ found that the Implementation Order is not a regulation and 

does not have the full force and effect of law.  Instead, it acts as a policy to provide 

guidelines to EDCs regarding the Commission’s expectations about smart meter plans.  

The ALJ found the Companies’ proposed time frame for deployment reasonable.  I.D. at 

19-23.   
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