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Reassessment of Federal Communications
Commission Radiofrequency Exposure Limits and
Policies )

)
Proposed Changes in the Commission's Rules ) ET Docket No. 03-137
Regarding Human Exposure to Radiofrequency )
Electromagnetic Fields )

)

ET Docket No. 13-84

REPLY COMMENTSOF CITIES
OF BOSTON AND PHILADELPHIA

The Cities of Boston, Massachusetts and Philadtelptennsylvania hereby reply to the
comments of others in the Notice of Proposed Rukamga(“NPRM”) and Notice of Inquiry (“NOI”) in
the captioned proceedifgThe FCC’s last broad review of safeguards agimstan exposure to non-
ionizing radio frequency (“RF”) radiation begany&fars ago and adopted in 1996 the regulations found
at47 C.F.R 881.1307, 1.1310, 2.1091 and 2.1092003, the FCC opened Docket 03-137, ostensibly
not to change the protective standards but to densssues of compliance and enforceniefihe
present combined review of standards and complianiteis long overdug.

A Dilemma for Local Governments

For the better part of two decades, local autiesritesponsible for the zoning of wireless
antennas have been caught on the horns of a dilerf@mahe one hand, their authority is clear otaer t

“placement, construction, and modification of peavireless service facilities,” subject only ®rtain

! In the same FCC document, FCC 13-39, releasedv2@c2013, a Report and Order concluded, amorey oth
decisions, that the outer ear, or pinna, shouldidssified as an extremity akin to hands, wristet ind ankles for
purposes of protection from radio frequency (“Rféfliation. The Order is under a Petition for Residaration for
which oppositions/comments are due September 113, 20hd replies September 23, 2013, 78 FederakiRegi
52893, August 27, 2013.

2 The decision to re-classify the pinna was, howeaeubstantive change for which the FCC claintsate given
due notice. Order, 1 43.

% “Telecommunications: Exposure and Testing Requimemfor Mobile Phones Should be Reassessed.”
http://www.gao.gov/assets/600/592901.pdf
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due-process limitations arising from Congress’ iefir a speedy deployment of these services —twhic
include cellular telephon$.On the other hand, the FCC’s authority over rigmfiefrom personal wireless
service facilities is preemptiveThat is, local zoning authorities may not bassrttiecisions about
placement, construction and modification of persangeless service facilities on concerns about RF
radiation so long as those facilities comply witb@G-regulations.

Differing reactions to this dilemma have been i&teby the Town of Hillsborough, California,
on the one hantand Pima County and the City of Tucson on therothEor its part, Hillsborough asks
the FCC to speak in “clear English, understandibthe citizens who will be affected,” on why U.S.
radiation protection standards “are far higher tsimmdards in effect in other countries;” healgksiof
long-term exposures; and effects on “at-risk pojpatas” of children, the infirm and the elderly. v&n
the mutual interest of federal and local governmémtvireless antenna collocation, the FCC should
promulgate easy-to-use standards for evaluatirg ¢timulative impact of multiple transmitters in a
single location.” Tucson, echoing Resolution 20@3- of Pima County, calls on Congress to repeal
Section 332(c)(7)(B)(iv), which precludes denialwfeless siting applications on the basis of the
environmental effects of RF radiation so long a&sapplicant complies with federal safeguards.

Mediating the Dilemma

For this administrative proceeding, we must assGorgress will not repeal the radiation
standards preemption. While the FCC is satisfiadl the present regulations adequately protect hama
against the thermal effects of RF radiation, mafnye citizens who show up at zoning hearings on
wireless placements are ffofhey expect reassurance from local officials.abla to write their own

standards, these officials at least must be aldeneand proof of compliance with federal safeguards

*47 U.S.C. § 332(c)(7)(A), (B) and (C); H.R. Refd4-458, January 31, 1996, 207-09.

47 U.S.C. § 332(c)(7)(B)(iv).

® Comments of City Manager Randy Schwartz, Septei®p2013

" Memorial adopted by Mayor and Council of Tucsorgst 6, 2013, citing also action by Pima Count2@®9,
placed on docket record 9-3-2013 by Elizabeth KedieElectromagnetic Safety Alliance.

® Notes 6 and gupra; exchange of letters between John F. Deasy, Supadent, Los Angeles Unified School
District, and Julius Knapp, Chief, Office of Engamng and Technology, respectively May 13, 20138, Angust 5,
2013.
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Similarly in Boston, citizens who contact the Gityough its Telecomm offices, “Citizens
Connect” CRM and Mayor’s Hotline, equally expeassurance from local officials. Local officials
regularly review performance testing reports frable operators in order to identify possible radio
frequency leakage, etc. Over the last decadepBdwts withessed considerable investment,
advancement and propagation of indoor and outdagiributed Antenna Systems (“DAS”), small cell
deployment, wireless video surveillance and outdwoFi. These new technology platforms are
welcome advancements in communications benefitsdosumers and quality of life for wireless device
users. Frequently, the deployment of these devieesssitates public process and public grant-of-
location. Local governments need — and theira@itizdemand — the assurance and comfort of full
disclosure as it relates to the radio frequenaystrassion power and exposure potential and deployme
and use of these devices. Unlike early cell tadegioyment, today’s newer repeater network
technologies are deployed in closer proximity teras As such, potential exposure comes not fram th
receiving device — the phone — but rather the trésson device.

When the FCC last considered this problem, it detiabt to specify how far these local demands
could go? Rather, if a facilities applicant felt the reqdrdemonstration was oppressive, he could seek
relief from the FCC. Conversely, a local governtarhappy with an applicant’s proof of compliance
could ask the Commission for héfpThe discussion at Appendix H of the Order mairgtdhis status
guo, in the hope that requests for FCC adjudicdtiorither applicants or local zoning authoritiesud
remain at the low level of the past 15 years. Tmssussion acknowledges, however, that some of the
changes proposed in the NPRM — e.g., the eliminatfanost categorical exclusions now found at Table
1 of Section 1.1307(b) — may increase referrathéd=CC for dispute resolution. With the partiesvn
“on the clock” for consideration of wireless fatjlapplications; we need a more expeditious means to

resolve differences.

® Procedures for Reviewing Requests for Relief F&iate and Local Regulations Pursuant to Section
332(c)(7)(B)(v) of the Communications Act of 19%eport and Order, 15 FCC Rcd 22821 (2000).

19 see, generally, Order, Appendix H, # 4, Local Gomeent Concerns.

. City of Arlington v. FCC, 133 S. Ct. 1863 (2013).
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The administrative dispute resolution provideddb6ection 1.18 of the Commission’s rules may
be one answer. The Commission has considerabéxierpe with the form of mediation practiced in the
Market Dispute Resolution Division of the EnforcathBureau, and could extend the practice beyond the
sections of the Communications Act to which it issnoften applied® The FCC also has the indirect
experience of 800 MHz rebanding mediation as coiedlioy the Transition Administrator (“TA". The
Commission’s continuing preference for case-by-eajedication over bright-line rules is commendable
but changes in the radiation density of the wireksvironment and in the compliance/enforcement
sections of the NPRM suggest a need for new ane mxqeditious dispute resolution techniques.

Uniformity Across Wireless Services

In place of the service-specific “categorical esobns” from routine evaluation of RF radiation
risks at Section 1.1307(b) of the Rules, the NPR&ppses (1 114-138) to standardize “exemptions”
from such evaluation for single transmitters —dixeobile or portable — while allowing for a 1-watt
blanket exemption. In general, this proposed unifty should be easier for local governments toaixp
and for their constituents to understand. Giventtoad support for uniform exemptions over catiegbr
exclusions, the special pleading for, e.g., low-pometering exclusions should be refu¥ed.

In joint Comments, Verizon and Verizon Wireless €fizon”) appear to assume that to be
successful the new standards must result in the samreater numbers of instances where routine
evaluation is avoided. (Comments, 7) But the Cassiun’s objective of standardization on power,
separation distance and frequency across all ssrviever promises numerical equivalency of new
exemptions and old categorical exclusions. Verimisreads the Order as governing the NPRM when it
cites 1 103 for the proposition that “any changesxemption criteria should not affect the exentatius
of existing facilities.” In fact, the Order adogtao changes to exclusion criteria.

Nowhere in the discussion of the uniform criteniagmsed by the NPRM is standardization

synonymous with relaxation. To the contrary, tHeRW (1 116) refers prominently to commenters who

2 hitp://transition.fcc.gov/eb/mdrd/
1347 C.F.R. § 90.677(d); see alsttp://www.800ta.org/content/resources/processgsmediation
14 Reply Comments, Utilities Telecommunications Calyéovember 4, 2013, 7.
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expect the proposed new rules to “increase the euwitnew facilities requiring routine evaluation.”

One such example is discussed at 114, wheratavedy high-powered transmitter today could be
excluded, even if less than 10 meters above grcaghuse it did not exceed the maximum ERP of 1000
watts. The proposed standards recognize that deduadiation is spherical and its effects caneot b
evaluated by vertical separation distances alone.

Where multiple-transmitter sites are concernedj2éarasks (8-9) to use any of four recited
methods “in determining the contributions of ea@m$mitter.” In the interests of simplicity and
consistency, it would seem that all wireless prexgcat the site should agree upon a single methodet
in that place, lest the differing methods produasansed percentages. In some other site, a different
method might be the consensus choice of the prosjitheit they should still agree upon that method.

Greater Transparency in Consumer Information

At 234, the NOI asks “whether the Commission sthoansistently require either disclosure of
the maximum SAR value or other more reliable exposiata in a standard format, perhaps in manuals,
at point-of-sale, or on a website.” San Francisedfort in this regard was blocked by the wireless
industry’s principal trade association, CTIANot surprisingly, CTIA’s answer in this proceegliis
negative again. The trade association professaseao that additional disclosure — or easing aciess
available data — risks misleading consumers thangh or other wireless devices are un&afé that
were the case, there would be no need for theadiss on the labels of approved drugs.

In their Reply Comments (11), the City and Couwftsan Francisco contend that the FCC would
be justified in mandating warnings or compliandegela “as long as they convey truthful informatian i
an unbiased format* The FCC should adopt its proposal and publidieeiiformation through

manuals, point-of-sale and web site information.

15 See, e.ghttp://mww.nfib.com/press-media/press-media-itemsidm60968
16 Comments, September 3, 2013, 34-46.
7 Citing Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 651 (1986).
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CTIA also attacks the “precautionary principle”\Wwhich, in areas of scientific uncertainty,
margins of safety are extended in case prevalditrsoof sufficient protection are later proven ngd®
The trade association’s essential response isstus, the existing safeguards are more than atietjua
Some of the papers and comments on this recotdactict such easy optimist. At least one court has
approved a local government’s act of prudent avaidaf potential RF radiation hazard by alternative
siting that did not significantly burden the indysapplican® We believe that judicial outcome should
be acknowledged in the new rules.

Added Protection for Transients

At section IV.D of the NPRM (“Mitigation”), the FC proposes that individuals “transiting” a
potential radiation danger zone must not be expbsgdnd “general population” limits which are lower
than “occupational” maxima for trained workers.eTWPRM also discusses warning signs and physical
barriers as means of protection. The extra prioiedor transients is warrantétl.The warning signs and
barriers should be considered minima that locdi@ities can exceed if necessary.

Verizon appears to recommend less monitoring,rging “safe harbors” (10-15) at wireless sites
that are physically difficult to access or wheneravider cannot control the behavior of third pesti
This would seem to invite any number of easy exefiseRF radiation risks to untrained or unaware
persons. The better solution, we believe, is ghaviders every incentive to inform third partidgtoese
risks and enlist their help in protection. In @red, not all over-exposure can be prevented, leufattts

of any given case should determine whether theigeeowr the interloper or some third party is tarbe.

18“The Precautionary Principle and EMF,” .

http://www.who.int/pehemf/meetings/southkorea/lL edddaeifets principle_.pdf Taking action on the principle is
sometimes described as “prudent avoidance.”

9 E g.,Comments of Cindy Sage and David Carpentennsarizing Bio-Initiative of 2012, attached to nipike
other comments; EMR Policy Institute; Blake Lewittd Henry Lai; Reply of Joel M. Moskowitz dated1-1-%&

2 New York SMSA Limited Partnership v. Town of Clatawn, 99 F. Supp. 2d 381, 392 (SDNY, 2000)

L Comments of International Brotherhood of Elecirit&rkers.
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Help from Expert Agencies

At 1 210 of the NOI, the FCC appeals for the hélptber knowledgeable agencies such as EPA,
FDA and NIOSH. Local government commenters withraxtions to these and other federal specialist
agencies should echo the appeal and directly stiieir aid. The FCC admits its own lack of exjserin
the field. (Order, 1 6) But the overlap of fedeagéncy responsibilities for RF radiation protetctmd
the merely advisory status of the Radiofrequentgragency Work Group often leaves leadership
unclear and encourages a pass-the-buck atfifutie regret that no other federal agencies have fitee
to participate in the comment round, and we lookérd to hearing from them on reply.

The 1999-2000 judicial challenge to the FCC’s 1896<° never reached the issue of
“electrosensitivity” as a cognizable disability wndhe Americans with Disabilities Act. (“ADA”) He
again, an agency responsible for ADA implementaticknowledges that the impairment may be
disabling but has promised merely further inquiAfter more than a decade, that investigation remai
unopened? The dockets here have been updated with massdigamal evidence of the crippling

effects of RF radiation on an admitted minorityut & suffering minority — of U.S. citizeA%.The FCC

2 hitp://www.fda.gov/radiation-
emittingproducts/radiationemittingproductsandprazed/homebusinessandentertainment/cellphones/

% Cellular Phone Taskforcev. FCC, 205 F.3d 82 (USCA-2, 2000).

4 67 Federal Register 56352, 56353, Architecturdl Bransportation Barriers Compliance Board, Sepeerab
2002.

% See, e.g. declarations attached to the Comments of EMFtgafetwork.
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and its sister regulatory agencies share resptitsifor adherence to the ADA and should replace
promises with serious attention to a serious mégicblem. This is one area where the FCC coldd le
in advice to electrosensitive persons about pruaeoidance.

Respectfully submitted,

William F. Sinnott
Corporation Counsel
CITY OF BOSTON, MASSACHUSETTS

CITY OF PHILADELPHIA LAW DEPT.
Shelley R. Smith, City Solicitor

Michael C. Athay, Chief Deputy
Robert Sutton, Divisional Deputy
City of Philadelphia Law Department
1515 Arch Street, 17th Floor
Philadelphia, PA 19102-1595
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