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OPENING PRAYER

Bless the eyes that read this book, may you remember the truths that
lay in your DNA, from every step and every breath that each and
every one of your ancestors took in order to bring you to where you
are no, in this present moment.

Bless each and every one of you as we move into this new awakening
of our collective consciousness and dissipate the control through fear
we have been witnessing around our planet. I pray that our sacred
plant/fungi medicines (sacred entheogens) will continue to be avail-
able to those of us that respect and use them in a sacred way as the
old-timers that came before us had done for centuries.

[ pray that as we move forward on this planet as a species, that we
continue to grow towards the unification of our human race living
our truth in love, hope, and good health, both mental and physical,
for all generations that follow. God bless you in what you do!

-Anthony (Ina'wah’ Ka'an) Thiebaut
Author of “Out of the Ashes; a Firekeeper’s Transcendental Approach

to Tending Ceremonial Fires”



FOREWORD AND ACKNOWLEDGEMENTS

DISCLAIMER: THIS BOOK DOES NOT CONSTITUTE LEGAL
ADVICE AND DOES NOT CREATE AN ATTORNEY-CLIENT
RELATIONSHIP. THIS BOOK IS FOR INFORMATIONAL
AND/OR EDUCATIONAL PURPOSES ONLY.
n late June 2020, shortly after publishing my first book, “Psychedelics
I in Mental Health Series: Psilocybin” I was approached by a local man
about helping him form an entheogenic church. At the time, admit-
tedly, I knew little or nothing about the religious laws in this country,
much less that such laws would potentially allow for the sacramental
consumption of entheogens. However, being the trial and appellate
lawyer I am, I decided to jump straight into the research and learn
all that I could about this extremely fascinating area of law. Within a
few months, I had helped this local man establish his church. Shortly
thereafter, after word spread online about my efforts, I was approached
by dozens of people wanting me to consult with them on their church
projects. Fast forward to January 2022 and I have now helped consult
almost thirty different groups in establishing their churches. My work
centers around assisting people “enshrine” their religious protections
under the Religious Freedom and Restoration Act (RFRA) and state
religious freedom laws.
If one would have told me in May 2020 that I would end up do-

ing this work, I would have never believed it. In fact, at that time,
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my own religious beliefs and convictions surrounding the sacramental
consumption of entheogens was in its infancy. However, I must admit
that the chance encounter with the local gentleman was foretold to me
through a visionary experience I had almost a year before. As such, the
whole situation affirmed my faith and my belief that the sacramental
consumption of entheogens held the answers to those most profound
life questions to which I had sought answers for so very long.

Being a committed member of the entheogen-religion community
has made this work beyond fulfilling for me. To see the effects of my
work ripple throughout our society is probably the most gratifying ex-
perience I have ever had. From helping veterans groups to other specif-
ically focused on helping other trauma-ridden demographics has been
such a blessing. There is no question in my mind that the sacramental
consumption of entheogens has the ability to change this world for the
better. Now, do I believe such consumption is for everyone? No, I do
not. But I do believe that there is a portion of our world population
that is being called to these sacraments every day. Perhaps, the use of
these sacraments is encoded in our DNA. More on this thought in
Chapter Two.

This book covers the case law surrounding the definition of reli-
gion under the First Amendment and RFRA, as well as the research
surrounding the entheogen-induced primary religious/mystical expe-
rience. My goal with this book is to tie these two elemants together to
ultimately conclude that, under the proper circumstances, the sacra-
mental consumption of entheogens does indeed constitute a religious
exercise, as contemplated by the First Amendment and RFRA. As it
stands, there is a lack of clarity in the court opinions on this matter.
However, as we will learn in Chapter Six regarding the Soul Quest let-
ter, hashing out these issues sooner rather than later will only benefit
those sincere entheogen-based religious practitioners. It is likely the
government will try and attack many of these religious groups on the
grounds that their practices are not religious under the law.

The only way that these issues will come to the forefront is through
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extensive litigation. While there are currently at least two RFRA cases
pending, many more will need to be filed and won before we will get
enough clarity on the issues presented herein. There are a handful of
attorneys in this country dedicated to this cause. My hope is that many
more will jump on board over the coming years. For me, it is such a
blessing to wake up every day and make a meaningful impact on such
an important social, moral, and ethical issue. The benefits I reap from
doing such work go far beyond monetary compensation.

When I first started doing this work, I thought I was helping to in-
fluence the “future of religion” and that religions of the future would be
entheogen-based. However, I discovered through my research for this
book that entheogen-based religious practices date back to antiquity
and were prevalent all over the world. As such, this isn’t the “future” of
religion, this is merely a continuation of perhaps the original religion.
Time is circular and the past is present and the present is past. Amen!

In the following paragraphs I am going to list as many people as
possible who deserve recognition for helping me in my work in this
space and also for assisting me in the writing of this book. If your name
is not mentioned, it is not because you are not recognized by me as
playing an integral role in my endeavors, but rather a momentary lapse
on my part and I am grateful to you along with all others.

I would like to thank the following people for their continued love
and support for my work:

My law partner lIan Benouis; my fiancé Jenna; Paul Lisy and Brad
Adams of LAMPS for all their hard work and dedication to this move-
ment, as well as Paul’s generous editing of this book; Mike Tharpe for
introducing me to this work; the cover artist Jim Figora, all of my for-
mer and existing clients, Gary Smith of Guidant Law; Alex Patterson;
Aaron Handel and Rob Jordan for moderating my Facebook group
(Psychedelics in Mental Health); Aubrey Marcus and Parker Sherry;
Donnie Bergeron (Savej); the crew at Ancestral Spirit Tribe, the crew
at Universal Shamans of the New Tomorrow; Derek at Pachamama

Sanctuary; Suzi Kalypso with the Temple of Eden; Courtney Close
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with Hummingbird Church; Emily Collins of Union Tribe Church; my
business partner Eugene Jackson; all my people at Last Stop meeting;
Texas RFRA litigation expert Matthew Zorn; Carla Crochet; my assis-
tant Katie; Natalie McCann; the crew at Kamentsa Inga Church- Soul
of the Hummingbird; Virgil at Soul Tribe Sanctuary; Michael James
Winkleman; Johnathan Goldman; Rising Consciousness Community;
The Georgia Mushroom Festival; Tom Lane; Inawah Kahn; Mitch
Ott and crew for all their continued love and support; Eric Osbourne
of Psanctuary; Jason and Kelly of Tribal Detox; Stacey Rohr; Hector
Gonzales; Ryan Cleveland; Justin Smith (formerly of Warrior Quest);
the crew at Badges and Breakthroughs; Tony “Cactus King” Rouse;
Fred Blanche; and many many more.
Please check out Jim Figora’s art store at:

https://pixels.com/profiles/jim-figora







CHAPTER 1
INTRODUCTION

rior to the early twentieth century, the use of entheogens was

strictly limited to shamanic/ritualistic/religious use. After this pe-

riod, entheogens entered the scientific realm. From the inception
of such entry, it was noted that these substances, in the proper set and
setting, effectuated primary religious/mystical experiences. In fact, the
primary religious/mystical triggered by entheogens are wholly indistin-
guishable from the anagogic experiences underlying most established
religions. Early research additionally showed that entheogens were
highly effective at dealing with psychological issues, yet as a result of
the counterculture (hippie) movement of the 1960’s, most entheogens
were placed on Schedule I of the Controlled Substances Act.

There exists in the archeological record, copious amounts of evi-
dence suggesting there was widespread and ritualistic use of entheo-
gens in ancient cultures around the world. While the phenomenon of
therapeutic or recreational use of entheogens has seemingly grown over
the last fifty years, the religious use of entheogens has not ceased since
its inception at least 10,000 years ago. As will be argued in Chapter
Two, the religious use of entheogens, particularly sacred mushrooms, is
our shared world religious heritage.

Starting in June 2020, shortly after publishing my first book,
“Psychedelics in Mental Health Series: Psilocybin,” I began consulting
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various entheogen-based religious organizations across the United
States, to assist them in enshrining their religious protections under
the Religious Freedom and Restoration Act (hereinafter, “RFRA”). To
date, I have assisted over twenty-five such organizations. This work
led to the publishing of my second book, “The Law of Entheogenic
Churches in the United States,” which covered most, if not all the ger-
mane issues dealing with establishing entheogenic churches.

Under RFRA, a claimant or defendant asserting their right to free-
dom of religion, must prove they were engaged in a sincere religious
exercise which has been substantially burdened by a government ac-
tion. Once this initial burden is satisfied, the government then has the
burden of showing it has a compelling governmental interest in enforc-
ing the law against the claimant or defendant. This book examines the
question of what constitutes a “religious exercise” under RFRA and the
First Amendment.

The two main cases providing guidance on the protections afford-
ed entheogen-based religions under RFRA are Gonzales v. O Centro
Espirita Beneficiente Uniao de Vegetal' (hereinafter, “the UDV case”)
and Church of Holy Light of Queen v. Mukasey* (hereinafter, “the Santo
Daime case”). These two opinions provide clear insight into the rele-
vant burdens under RFRA, and how courts analyze entheogen-based
religions thereunder. However, it must be noted that all RFRA cases
are, by statutory mandate, decided on a case-by-case basis, as the sub-
stantial burden requirement of the statute only applies to the specific
factual scenario before the court. Although we use the UDV and Santo
Daime opinions to extrapolate out some rules and guidelines for set-
ting up entheogen-based religions, we are unable to discern bright line

rules which apply equally in every case and might give us consistent or

1 546 U.S. 418, 126 S.Ct. 1211 (20006).
2 615 ESupp.2d 1210.
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equal results. Hopefully future litigation will continue to provide us
with more guidance and clarity in these matters.?

For purposes of this book, it must be stated that the UDV and
Santo Daime cases centered around two Christian syncretic churches
which were both founded in Brazil and products of a clear history and
lineage. While these specific religions were less than 100 years old at the
time the cases went to court, the government did not contest whether
either of the organizations’ beliefs and practices were “religious” under
RFRA. Therefore, as it relates to entheogen-based religious beliefs and
practices which are not Christian syncretic in nature and/or attached
to a specific lineage and/or history of use, these two cases provide little
or no insight on the question of whether an unafhiliated entheogenic
practice is “religious” under RFRA. In this book, I present case law
research and evidence on this question and shed light on how a court
should examine an entheogen-based religion under RFRA and the first
amendment.

Unlike the UDV and Santo Daime religions, many entheo-
gen-based religious groups across the United States do not claim ties to
any specific lineage or history of use. As a rule of thumb, it is much eas-
ier for a court to find a set of beliefs and practices to be religious when
there is an extensive history or lineage.* However, whether a purported
religion is tied to any specific history or lineage is not dispositive, as
such is not required to warrant protection under RFRA and the First
Amendment. Therefore, in these instances, a very thorough and highly
detailed analysis is required.’

While the government did not argue the “religious” question in
g g g q

3 See Soul Quest Church of Mother Earth, et. al. v. Attorney General, United States
of America, et. al., Case No. 6:20-cv-701-WBB-DCI (M.D. Fla. Apr. 22, 2020);
Arizona Yage Assembly, et. al. v. Merrick Garland, Attorney General of the United States,
et. al., Case No. 20-cv-02373-ROS (D. Ariz. May 5, 202-0).

4 See Stevens v. Burger, 428 E.Supp. 896, 900 (E.D.N.Y. 1977) (“Nevertheless, it
is—as a matter of evidence and probative force—far easier to satisfy triers that beliefs
are religious if they are widely-held and clothed with substantial historical anteced-
ents and traditional concepts of a diety than it is where such factors are absent.”)

5 See U.S. v. Meyers, 906 ESupp. 1494 (D. Wyo. 1995).
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the UDV and Santo Daime cases, recent court filings® in the case Sou/
Quest Church of Mother Earth, et. al. v. Attorney General, United States
of America, et. al., Case No. 6:20-cv-701-WBB-DCI (M.D. Fla. Apr.
22, 2020) (hereinafter, “Soul Quest litigation”) indicates this will be a
point of attack for the government in future cases involving entheo-
gen-based religions which are unattached to any specific lineage and/
or history of use. After reading the Soul Quest denial letter, I decided
to conduct this in-depth scholarly analysis of the legal definition of re-
ligion under the First Amendment, considering the scientific research,
the newly established archeological evidence, and the relevant case law.

The Soul Quest denial letter leaves no doubt in my mind, and the
mind of other competent attorneys in this space, that the government
is going to attack these non-lineage entheogen-based religions on both
“religious” and “sincerity” grounds. As will be discussed in Chapter
VI, it is clear the government is ill-equipped to attack most entheo-
gen-based religions on this basis.

In a nutshell, the argument that entheogen-based religious beliefs
and exercises, which are unattached to any specific lineage and/or his-
tory of use, are “religious” under the First Amendment is as follows:
Entheogens, when used in the proper set and setting effectuate primary
religious/mystical experiences, i.e., direct and personal contact with
the divine, therefore, if a group of individuals decide to organize and
conduct ceremonies and/or rituals aimed at safely effectuating these
types of experiences, then such should be a protected activity, i.e., a “re-
ligious” exercise under RFRA and the First Amendment. I first heard of
the term “primary religious experience” while doing personal research
on the entheogen/religion issue. Once I saw the quality and quantity
of research validating these experiences, I decided to compile this re-
search and conduct my analysis in hopes it will one day be presented

to a court in defense of these quasi-modern entheogen-based religions.

6 See Doc. # 31-14, Soul Quest Church of Mother Earth, et. al. v. Attorney General,
United States of America, et. al., Case No. 6:20-cv-701-WBB-DCI (M.D. Fla. Apr. 22,
2020) (hereinafter “Soul Quest denial letter”).
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Before I end this introduction, I would like to provide a brief road-
map of what will follow in this book. In Chapter Two I will present
and discuss recent archeological evidence validating claims that the
ritualistic/shamanic use of entheogens constitutes the foundation of
all religious thought and belief. In Chapter Three I will discuss the
historical development of the definition of religion under the First
Amendment. In Chapter Four I will discuss the relevant research sur-
rounding primary religious/mystical experiences and entheogen-based
religions. In Chapter Five I will analyze the definition of religion under
the First Amendment in light of the scientific research surrounding en-
theogen-induced primary religious/mystical experiences and ultimate-
ly propose a more focused test for the courts to apply when answering
the “religious” question on entheogen-based practices. In Chapter Six
I will provide my analysis, as a litigator, of the Soul Quest denial letter,
and in Chapter Seven I will conclude my arguments and hypothesize
on how this space will progress over time.

If any of my readers have a hard time putting anything in this in-
troduction into context, I suggest first reading my book “The Law of
Entheogenic Churches in the United States.” That text should provide
ample context for the chapters that follow.



CHAPTER 2
DEFINING LINEAGE AND HISTORY OF USE

n this chapter, I will examine the importance of claiming a lineage
or history of use when defining religion under the First Amendment,
especially as it relates to religions which consume substances sched-
uled under the Controlled Substances Act as sacraments. When the
courts can identify a history of religious use of a particular sacrament,
especially within a defined group of people, it is much more likely
to consider the entheogenic practice in question to be religious. The
Eastern District of New York, in Stevens v. Burger, succinctly sums up

this principle as follows:

“Delicacy in probing and sensitivity to permissible diversity is
required, lest established creeds sand dogmas be given advan-
tage over new and changing modes of religious beliefs. Neither
the trappings of robes, nor temples of stone, nor a fixed liturgy,
nor an extensive history is required to meet the test of beliefs
cognizable under the Constitution as religious. So far as our
law is concerned, one person’s religious beliefs held for one
day are presumptively entitled to the same protections as the
beliefs of millions which have been shared for thousands of
years. Nevertheless, it is—as a matter of evidence and probative
Jforce—far easier to satisfy triers that beliefs are religious if they
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are widely-held and clothed in substantial historical antecedents
and traditional concepts of a deity than it is where such factors are
absent. Judges recognize intellectually the existence of new re-
ligious harmonies, but they respond more readily to the tones

the founding fathers recognized as spiritual.”

If beliefs and practices are held by a substantial number of people
and have adequate “historical antecedents,” it is easier for a court to
find those beliefs and/or practices to be religious. This principle has
held true in cases examining whether the consumption of entheogen-
ic sacraments constituted a bona fide religious practice. Throughout
the 1960’s and 1970, several state courts found the peyote religion
of Native Americans constituted a protected religious exercise; in
all these cases, the long history of peyotism was observed.® In State
v. Whittingham, the Arizona Court of Appeals found that Peyotism
was, “...an established religion of many centuries’ history” and “...not
a twentieth century cult nor a fad subject to extinction at a whim.”

The most recent cases involving the religious use of entheogenic
sacraments, the Santo Daime and UDV cases, give us little guidance
in determining the contours of the lineage/history of use principles.
Both of those cases involved churches recognized as legitimate by the
Brazilian government. Moreover, their US branches had been autho-
rized to practice in the United States by their mother churches in Brazil.
In both cases, the government did not controvert whether the exercise
of consuming ayahuasca as a sacrament, in the context of each group’s
particular practices, was a religious exercise and did not delve into that
question. However, there are many significant questions relating to the
lineage/history of use question which need to be examined.

Both the UDV and Stanto Daime are Christian syncretic religions

7 428 ESupp. 896, 900 (E.D.N.Y. 1977). (Emphasis Added).

8  See Whitehorn v. State, 561 P.2d 539 (Okla. Crim. App. 1977); People v. Woody, 61
Cal.2d 716 (Cal. 1964); State v. Whittingham, 19 Ariz. App. 27 (Ariz. Ct. App. 1973).
9 State v. Whittingham, 19 Ariz. App. 27, 29 (Ariz. Ct. App. 1973).
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which mix elements from Christianity and South American shaman-
ism. At the time these cases were litigated in the United States, the
Santo Daime and UDV sects were less than 100 years old. However,
both Christianity and South American shamanism are thousands of
years old. This begs the question, to be recognized as a religion under
the First Amendment, is it sufficient to have a religious sect less than a
century old, or does a sect need to be tied to some other religious tradi-
tion that is much older? Did the fact these sects were approved by the
Brazilian government factor into the equation? If so, to what degree?

At this moment in time, there are two cases pending in the federal
courts which pertain to ayahuasca churches unattached to any specific
lineage or history of use.'® The resolution of these cases should help
shed light on whether entheogenic practices, unattached to any specif-
ic lineage or history of use, are religious under the First Amendment.

The evidence showing that the sacramental consumption of en-
theogens was widespread in the ancient world is being increasingly em-
braced every year. In fact, one commentator, Dr. Michael Winkleman,
has stated that, at least as it pertains to the sacramental consumption
of sacred mushrooms, the ritualistic/religious use of entheogens is the
“universal religious heritage of humanity.”'' Moreover, the same com-
mentator posits that evidence of the sacramental/religious consump-
tion of entheogens can be found in the historical record in every major
area of the world."

In his 2019 article entitled, “Introduction: Evidence for Entheogen
Use in Prehistory and World Religions,” Michael Winkleman advanc-
es evidence to support the hypothesis that psychedelics, particularly

10 See Soul Quest Church of Mother Earth, et. al. v. Attorney General, United States
of America, et. al., Case No. 6:20-cv-701-WBB-DCI (M.D. Fla. Apr. 22, 2020);
Arizona Yage Assembly, et. al. v. Merrick Garland, Attorney General of the United States,
et. al., Case No. 20-cv-02373-ROS (D. Ariz. May 5, 202-0).

11 Winkleman, Michael. “Introduction: Evidence for Entheogen Use in Prehistory
and World Religions.” Journal of Psychedelic Studies, vol. 3, no. 2, 2019, pp. 43-62.
DOI: 10.1556/2054.2019.024. Accessed 9 Sept. 2021.

12 Ibid.



Defining Lineage and History of Use |9

psilocybin, were central features in the development of religion.” As
evidence in support of his hypothesis, Winkleman proposes the fol-
lowing: the greater response of the human serotonergic system to psy-
chedelics than is the case for chimpanzees’ serotonergic receptors in-
dicates that these substances were environmental factors that affected
hominin evolution; entheogens contributed to the evolution of ritual
capacities, shamanism, and the associated alterations of consciousness;
the role of psilocybin mushrooms in the ancient evolution of human
religions is attested to fungiform petroglyphs, rock artifacts, and my-
thologies from all major regions of the world; and, prehistoric myco-
latry persisted into the historic era in the major religious traditions of
the world, which often left evidence of these practices in sculpture, art,
and scriptures.'*

Winkleman begins his article by noting the distribution of psilocy-
bin-containing mushrooms across all major areas of the globe, which at-
tests to their ancient presence and shows the inevitability of world-wide
premodern exposure of hominins to entheogenic mushroom species."”
Next, Winkleman discusses hominin use of entheogens. According to
Winkleman, the evidence of entheogens’ influence in hominin antiq-
uity is indirect, “...but undeniable with the weight of diverse forms
of evidence.”"® In fact, argues Winkleman, “[TThere were a variety of
ancient exposures to plant substances that affected human evolution,
with our ancestors acquiring fitness benefits as a consequence of the
use of psychoactive substances.””” However, the most compelling ev-

idence regarding the role of psychedelics in hominin evolution is the

13 Ibid.

14 1Ibid.

15 Ibid.

16 Ibid.

17 1Ibid (citing Sullivan R., Hagen, E., & Hammerstein, P. (2008). Revealing the
Paradox of Drug Rewared in Human Evolution. Proceedings of the Royal Society B,
275(1640), 1231-1241. doi: 10.1098/rspb.2007.1673).
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greater sensitivity of the binding of psychedelics with the human sero-
tonergic system than is the case for chimpanzees.'®

Eventually, according to Winkleman, the psychoactive effects of
various plants and fungi were, “...inevitably incorporated into the
central dynamics of shamanic rituals, attested to in the diverse species
used as sacraments or entheogens in cultures around the world.”** “The
entheogenic contributions to the origins and evolution of shamanic
practices are indicated by the substantial parallels between the basic
principles of shamanism and the experiences induced by psilocybin
mushrooms and other psychedelics.” Per the ethnographic accounts,
several repetitive features associated with the ritual use of psychedelics
in cultures around the world begin to surface. These include the belief

that entheogens are:

e entheogenic, inducing an internal sense of spiritual presence;

e provide access to a spiritual world, the supernatural, bringing
the world of mythic beliefs into experience;

e produce an experience of one’s soul or spirit and its separation
from the body and travel to the supernatural world;

e cause experiences of the activation of powers within and out-
side of the person;

e induce experiences of relationships with animals and at times
the sense of transformation into an animal;

e provoke experiences of ego death followed by transformation
and rebirth;

18 Ibid (citing Pregenzer, J., Alberts, G., Bock, J., Slightom, J., & Im, W. (1997).
Characertization of Ligand Binding Properties of the 5-Ht1D Receptors Cloned
from Chimpanzee, Gorilla, and Rhesus Monkey in Comparison with those from
the Human and Guinea Pig Receptors. Neuroscience Letters, 253(3), 117-120. doi:
10.1016/50304-3940(97)00728-3).

19 Ibid (citing Ritsch, C. (2005). The Encyclopedia of psychoactive plants:
Ethnopharmacology and its applications. Rochester, NY: Park Street Press; Schultes,
R., Hoffman, A., & Ritsch, C. (1992). Plants of the gods: Their sacred, healing and
hallucinogenic powers. Rochester, VI: Healing Arts Press).

20 Ibid.
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e provide information through visions;

e engage healing, especially through the dramatic ritual evoca-
tion of emotional experiences; and,

e provide processes for group integration and enhanced social

cohesion.?!

According to Winkleman, “[TThese entheogenic practices generally
occur in a communal ritual context with the attendance of the entire
local group, who are often subjected to the conditions of ritual-fast-
ing, as well as experiences from drumming, singing, and clapping
and overnight vigil.”** The purposes behind the ritual consumption
of entheogens also varied. These objectives include: diagnoses of dis-
ease and guiding treatment, establishing contact with the ancestors to
obtain advice, seeking advice from the spirits regarding plans for the
future, acquiring information regarding hunting and about missing
family members, and secking to influence spiritual forces to enhance
well-being.*

Next, Winkleman posits that the “...institutionalization of the effects
of psilocybin within communal ritual practices was inevitable,” and that
these practices were significant, “...influences in the evolution of human
religiosity...”** Inevitably, psychoactive substances were incorporated,
“...into the central dynamics of shamanic and religious rituals, attested
to in the diverse species used as sacraments or entheogens in cultures

around the world.”” The search for consciousness-altering plant and

21 Ibid (citing Dobkin de Rios, M. (1984). Hallucinogens: Cross cultural perspectives.
Albuquerque, NM: University of New Mexico; Winkleman, M. J. (2007). Shamanic
guidelines for psychedelic medicines. In M.J. Winkleman & T. Roberts (Eds.),
Psychedelic medicine: New evidence for hallucinogenic substances as treatments (Vol. 2,
pp- 143-167). Westport, CT: Praeger/Greenwood Publishers).

22 Ibid.

23 Ibid.

24 Ibid (citing Winkleman, M. J. (2010a). Shamanism: A Biopsychosocial Paradigm
of Consciousness and Healing (2™ ed.). Santa Barbara, CA: ABC-CLIO. Winkleman,
M.]. (2013). Shamanism and Psychedelics: A Biogenetic Structuralist Paradigm of
Ecopsychology. European Journal of Ecopsychology, 4, 90-115).

25 Ibid (citing Dobkin de Rios, 1984; Ritsch, C. (2005), Schultes, et. al. 1992).
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fungi substances ultimately led to the incorporation of a wide variety
of plant and fungal substances into shamanic rituals and practices.?
According to Winkleman, “/HJumans have sought out not only psyche-
delic mushrooms for the conscious-altering properties, but a wide variety of
plant substances as well”* “This human search for drug-induced spiri-
tual encounters has an intimate relationship with our evolved psychol-
ogy and has led humans to discover many different plant substances for
altering consciousness.””®

In support of his claim that entheogens played a very important role
in ancient societies, Winkleman discusses the discovery of psychoactive
plants in archeological materials around the world.” Moreover, many
of these discoveries were made in graves and other areas which denote
the significance of these sacraments to citizens of the ancient world.*

In his analysis, Winkleman notes several times that it was the abili-
ty of these various psychoactive plants to alter consciousness, not their
specific mechanism of action, which was important to ancient practi-

tioners. To this end, Winkleman states as follows:

“The widespread use of diverse plant substances and psychoac-
tive ingredients to evoke common themes of entheogenic ex-
perience and shamanism reveals that which is important about
these agents is not many different and specific forms of psycho-
physiological action, produced by many different psychoactive
agents and mechanisms. (Winkleman, 2011, 2017a). It is the

26 Ibid.

27 1Ibid.

28 Ibid (citing Winkleman, 2013; Winkleman, M. ]. (2014a). Shamanic
Consciousness and Human Evolution. In J.H. Ellens (Ed.), Secking the Sacred with
Psychoactive Substances: Chemical Paths to Spirituality and God (Vol. 1, pp. 129-155).
Santa Barbara, CA: Praeger/ABC-CLIO; Winkleman, M. J. (2014b). Evolutionary
Views of Entheogenic Consciousness. In J.H. Ellens (Ed.), Secking the Sacred with
Psychoactive Substances: Chemical Paths to Spirituality and God (Vol. 1, pp. 341-364).
Santa Barbara, CA: Praeger/ABC-CLIO).

29 Ibid.

30 Ibid.
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general principle of the alteration of consciousness, which is
relevant to understanding entheogenic experiences. While the
specific substances used may not conform to the “classic psy-
chedelic’—those acting at the 5SHT-2 serotonin receptors—the
real issue is their visionary and entheogenic capacities, induced
through a variety of pathways or mechanisms, but resulting
in a common physiological condition or organismic operation

(an integrative mode of consciousness; Winkleman, 2011).7%!

Here, Winkleman makes clear that while the evidence of ancient
use of psychoactive mushrooms is the strongest, these were not the only
types of sacraments being utilized by ancient peoples. This multi-sac-
rament approach to shamanism is mirrored in the practice of many
modern entheogenic churches who choose to utilize a wide array of
sacraments. In essence, what we are seeing with this phenomenon is
merely a continuation of ancient shamanic practices. In modern times,
entheogenic religious practitioners have access to both knowledge re-
garding psychoactive substances from around the world, and to physi-
cal access to the substances themselves. Therefore, the phenomenon of
multi-sacrament entheogenic religions should be of no surprise, con-
sidering the historical record as proposed by Winkleman.

Despite the use of a multitude of plant and fungal sacraments,
Winkleman suggests that, “...their use in the past generally shares a
common entheogenic function of divine communication, even if the sub-
stances involved are generally not considered to be hallucinogenic or psy-
chedelic (acting at SHT2 serotonin receptors).”** Moreover, according to

31 Ibid (citing Winkleman, M. J. (2011). A Paradigm for Understanding Altered
Consciousness: The Integrative Mode of Consciousness. In E.Cardena & M. J.
Winkleman (Eds.), Altering Consciousness Multidisciplinary Perspectives: Volume
1. History, Culture and the Humanities (pp. 23-44). Santa Barbara, CA: Preager
ABC-CLIO; Winkleman, M. J. (2017a). Mechanisms of Psychedelic Visionary
Experiences: Hypotheses from Evolutionary Psychology. Frontiers in Neuroscience, 11,
article 539. doi: 10.3389.fnins.2017.00539).

32 Ibid.



14| The Law of Entheogenic Churches (Volume. II)

Winkleman, “The classification of the use of these diverse psychoactive
substances as entheogenic in purpose is appropriate, given the typical
perspectives of most cultures towards the use of varied psychoactive
substances that are employed to enhance experiences of contact with
deities and supernatural forces.”

Speaking generally about the diversity of sacraments utilized, as
well as the ubiquity of these practices in ancient times, Winkleman

aptly concludes that:

“The human search for chemically enhanced consciousness as a
better conduit to experience divinity is a virtual universal of hu-
man cultures. .. this development likely began with the most easily
available sources—psychedelic mushrooms—uwhich were later sup-
planted by more complex combination of plants...While far from
exhaustive, it (evidence of fungiform artifacts from all over the
world) establishes that there existed ancient spiritual practices
in all of the major regions of the world that were entheomy-
cological, finding entheogenic inspiration in locally available

»34

psychedelic fungi.

In his article, Winkleman goes on to discuss archeological evidence
from around the world showing that entheogens were widely used
in shamanic/religious practices throughout antiquity.”> Furthermore,
Winkleman discusses evidence tending to show that all of the major
religions of the world were likely established as a consequence of the
shamanic/religious use of entheogens, but that these practices were
eventually driven underground and only reserved for the priests and
upper classes.*®

In his conclusion section, Winkleman makes some very compelling

33 Ibid.
34 Ibid.
35 Ibid.
36 Ibid.
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statements which are applicable to our analysis. In speaking about all
the research mentioned in his article generally, Winkleman makes the

following claims:

“What this entheomycological research has revealed is that reli-
gious activities focused on the entheogenic use of psychedelic
mushrooms were present in all of the major geographic regions
of the world. These widespread practices indicate that use

of entheogenic mushrooms is a universal religious heritage

of humanity. This simple fact should lead to unequivocal sup-

port for an entheogenic paradigm, specifically mycolatry, when
iconographic evidence of fungiforms is found in the archeolog-

ical record.”

Next, Winkleman addresses the evidence indicating the significant
role psychedelics played in the formation of the world’s major religions.
To this end he states:

“The entheogenic encounters that inspired the evolution of sha-
manism continued in the practices of historical and contempo-
rary religions—Hinduism, Buddhism, Jainism, Judaism, Islam,
Christianity, and others. While the coverage provided in this
introduction and the following articles is not a comprehensive
review of this evidence, it points to the widespread evidence of psy-
chedelic mushrooms and other entheogens in the early formation of
the major world religions. The shamanic impulse that gave rise
to worldwide entheogenic practices was, however, more hidden
in these traditions of complex societies, where the knowledge
regarding use of these substances was now an exclusive practice
of a priestly class. The hiding of secret knowledge regarding

entheogenic use contributed to the general loss of knowledge

37 Ibid.
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about mushroom-induced transformations of consciousness

that give rise to religious traditions.”®

As far as the overall influence that psychedelics had on the develop-
ment of religion worldwide, Winkleman states the following:

“Our various contributions here on the entheogenic elements
of religions of past—and their descendants in the present—
provide ample data for assertions about a common worldwide
basis of religious experiences in psychedelics and their influ-
ences in the formation of humanity’s religions. The roots of
the entheogenic religions in shamanistic practices are not just
a relic of the past, but also a part of the present, as exemplified
in the many contemporary ayahuasca practices and churches.
Perhaps entheogenic religion is here to stay. It is after all part of our
evolution and nature. One can hope that this nascent stage of
reemergence will move beyond this into an entheogenic reviv-
al, a global movement of spiritual acceptance across traditions

that is worthy of the sacred mushrooms’ long history.”

The Winkleman article throws an interesting wrinkle into the ques-
tion of what constitutes a lineage/history of use as it relates to the sac-
ramental consumption of entheogens. The exact nature of the relation-
ship which must exist between a lineage/history of use and modern-day
adherents to ancient entheogenic practices has never been squarely ad-
dressed by the courts. While I certainly argue in this Book that no such
connection is required for a court to find an entheogenic practice to
be religious; as the court in Stevens v. Burger makes clear, some type of
connection to historical antecedents makes it much easier for a court
to find a set of practices to be religious.

Considering that evidence of the ancient use of entheogens, in a

38 Ibid.
39 Ibid.
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religious setting, has been found in all major areas of the world, pre-
sumably all peoples of the world could claim that their ancestors, at one
time or another, engaged in these practices. Therefore, in a sense, all
peoples of the world could claim, at least to some extent, that they are
merely continuing a lineage/history of use that began with their ances-
tors. Unfortunately, documentation of the exact ritualistic practices of
these ancient civilizations have mostly been erased from the historical
record. All we know is that such civilizations indeed used entheogens
in a religious/ritualistic setting and held these sacred plants and fungi
in extremely high regard. Is it required that a modern-day claimant to
these lineages know the exact ritualistic practices of their ancestors?
Are ancient entheogenic religious practices which were eradicated in
the past, doomed to never be revived? Or can modern day adherents
to these types of practices grab the torch and continue down the same
road? Only time will tell, as the courts will need to rule on this issue
and delineate the exact parameters which must be met before modern
entheogenic practitioners will receive the benefit of having sufficient
historical antecedents, and thus have their modern day entheogenic
practices be more easily declared religious.

It is worth noting at this juncture, that in determining the sincerity
or religiousness of a set of beliefs and related practices, courts will nev-
er delve into whether those beliefs are true or not, only whether they
are religious and/or sincerely held.*” Therefore, a modern-day group
claiming a lineage/history of use tied to a specific area of the world,
would not have to prove that indeed these practices and beliefs were ac-
tually held and/or the practices employed. According to this principle,
it should be sufficient that modern-day practitioners sincerely believe
their practices are a continuation of ancient ones. In this regard, citing
to Winkleman’s article would be a great way to help establish that such

beliefs are sincerely held.

40  See Africa v. Commonwealth of Pa., 662 E2d 1025, 1030 (citing United States v.
Ballard, 322 U.S. 78, 85-88, 64 S.Ct. 882, 885-87, 88 L.Ed. 1148 (1944); United
States v. Seeger, 380 U.S. 163, 185, 85 S.Ct. 850, 863, 13 L.Ed.2d 733 (1965)).
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As we move forward in this new psychedelic renaissance, the no-
tion that modern entheogenic religious practitioners are merely con-
tinuing ancient practices, will be more widely acknowledged over time.
Hopefully, the courts will eventually recognize this assertion as truth
and rule on the religiousness of specific entheogenic practices accord-
ingly. Prior to the Winkleman article, it was generally believed that the
only valid claims to lineage/history of use arose from the indigenous
use of ayahuasca in South America and sacred mushroom consump-
tion in Mexico. However, as the Winkleman article makes extremely
clear, such is not the case as in ancient times these types of substances
were widely used across the globe. It will be interesting to see how this
issue of the recognition of historical use progresses as more and more

archeological evidence surfaces in the coming years.



CHAPTER 3

FIRST AMENDMENT CASE LAW ON THE DEFINITION
OF RELIGION

“Neither the trappings of robes, nor temples of stone, nor a fixed
liturgy, nor an extensive literature or history is required to meet the
test of beliefs cognizable under the Constitution as religious. So far
as our law is concerned, one persons religious beliefs held for one
day are presumptively entitled to the same protection as beliefs of
millions which have been shared for thousands of years™

n this chapter I will conduct an extensive review of the First

Amendment case law and examine the evolution of the definition

of religion under the Constitution. As we will see, the definition
of religion has evolved over time to become broader, thus including a
wider array of beliefs and practices. While the definition has so evolved,
the test for inclusion has escaped reduction to a bright-line rule. As
of today, the litmus test for what constitutes a religion under the First
Amendment requires a multi-factor examination and relies on estab-
lished religions as guideposts. Aptly stated, it is religion by analogy.
Before I jump into the evolution of the definition of religion, I cite to

41 Stevens v. Burger, 428 ESupp. 896, 900 (E.D.N.Y. 1977), quoted in Africa v
Pennsylvania, 662 F2d 1025, 1036, n. 21 (3% Cir. 1981).
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some case law espousing the delicate nature of the “what is a religion”
inquiry, which indicate that courts tread very lightly when having to

decide whether a certain set of practices qualifies as religious.

A. The Most Delicate Question

After surveying the case law over the last 75 years or so, I have de-
duced the following two pertinent ideas: (1) courts tread very lightly
in attempting to discern what is religious and what is not under the
Constitution; and, (2) while the courts tread lightly on these questions,
they will not hesitate to decide on these matters when a religious exer-
cise runs afoul of a general law.

As stated above, the courts delicately flesh out issues of whether a
belief or practice is religious under the law. Below I will quote various
disclaimers made by courts over the years. I am listing these quotes to
really drive home the fact that a government agency, such as the DEA,
has absolutely no business making determinations as to what is reli-

gious and what is not. To this end, please note the following:

“Few tasks that confront a court require more circumspection
than that of determining whether a particular set of ideas con-
stitutes a religion within the meaning of the First Amendment.
Judges are ill-equipped to examine the breadth and content of
an avowed religion; we must avoid any predisposition toward
conventional religions so that unfamiliar faiths are not branded
mere secular beliefs.”#

“Obviously this question is a matter of delicacy and courts
must be ever careful not to permit their own moral and ethical

standards to determine the religious implications of beliefs and

42 Africa v. Commonwealth of PA, 662 F2d 1025, 1031 (3" Cir. 1981).
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practices of others. Religions now accepted were persecuted,

unpopular and condemned at their inception.”*

B. Religious Thought v. Religious Exercise

While the First Amendment of the U.S. Constitution protects both
religious beliefs and religious exercises, in reality, the protections af-
forded religious exercises are not absolute as are the protections for
religious beliefs. Regarding the absolute protection of religious beliefs,
the Supreme Court in United States v. Ballard states as follows:

“Freedom of thought, which includes freedom of religious be-
lief, is basic in a society of free men...It embraces the right
to maintain theories of life and of death and of the hereafter
which are rank heresy to followers of the orthodox faiths. Here-
sy trials are foreign to our Constitution. Men may believe what
they cannot prove. They may not be put to the proof of their
religious doctrines or beliefs. Religious experiences which are
as real as life to some may be incomprehensible to others... The
Fathers of the Constitution were not unaware of the varied
and extreme views of religious sects, of the violence and dis-
agreement among them, and of the lack of any one religious
creed on which all men would agree. They fashioned a charter
of government which envisaged the widest possible toleration
of conflicting views. Man’s relation to his God was made of no
concern to the State. He was granted the right to worship as
he pleased and to answer to no man for the verity of his reli-

gious views.”44

43 United States v. Kuch, 288 ESupp. 439, 443 (D.D.C. 1968).
44 United States v. Ballard, 322 U.S. 78, 86-87, 64 S.Ct. 882, 886-87, 88 L.Ed.
1148 (1944).
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As this passage makes clear, the right to religious belief is absolute.
As citizens we are free to harbor and espouse any religious view we like.
However, when it comes to religious exercises, the right is not absolute.
In these regards, the Easter District of New York in Stevens v. Burger

states as follows:

“When, however, an individual seeks to act on a belief, and that
action poses a threat or inconvenience to other citizens, or to
some important aspect of public law and policy, the require-
ments of an ordered society may demand the courts to make

limited inquiry into bona fides.”*

Therefore, to be a protected activity under the First Amendment,
an exercise must be religious, as that term is defined by the courts. As
we will see in the following subsections, this definition has evolved over
time and is far from black and white. However, as we study the evolv-
ing tests, some common themes will arise which help provide some

predictability to the religion analysis.

C. A Brief History of the “Religion” Test Under First
Amendment Jurisprudence.

As stated above, the test for what qualifies as a religious belief or exer-
cise has evolved over time. “The original definition of religion prevalent
in this country was closely tied to a belief in God. James Madison
called religion “the duty which we owe to our creator, and the manner

of discharging it.”*® This original view of religion is embodied the 1890

45 428 ESupp. 896, 900 (E.D.N.Y 1977) (citing Cantwell v. Connecticut, 310
U.S. 296, 303-04, 60 S.Ct. 900, 903, 84 L.Ed. 1213 (1940); Founding Church of
Scientology v. United States, 133 U.S.App.D.C. 229, 409 E2d 1146, 1154-55 (1969)).
46  Malnak v. Yogi, 592 F.2d 196, 201 (37d Cir. 1979) (citing Madison, A Memorial
and Remonstrance on the Religious Rights of Man in Cornerstones of Freedom in
America 84. (J. Bleu ed. 1964)).
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Supreme Court case of Davis v. Beacon.” There, the Court stated, “[T]

he term “religion” has a reference to one’s views of his relations to his

Creator, and to the obligations they impose of reverence for his being
and character, and of obedience to his will.”*® While the courts viewed

religion under this strictly theistic lens for quite some time, eventually
the courts started to shift on this issue and decided for a broader defi-
nition of religion.

The shift to a broader definition of religion has been traced back
to the conscientious objector cases, United States v. Seeger” and Welsh
v. United States.” These cases did not involve interpreting the meaning
of religion under the First Amendment, they dealt with the interpreta-
tion of section 6(j) of the Universal Military Service and Training Act;
which allowed for conscientious objector status for those who “by rea-
son of religious training and belief...were opposed to participation in
war in any form.””' However, subsequent to these decisions, the lower
courts understood the Supreme Court’s broad definition of religion in
these cases to be applicable to First Amendment issues. In Seeger and

Welsh, the statutory provision at issue read as follows:

“Religious training and belief in this connection means an indi-
vidual’s belief in a relation to a supreme being involving duties
superior to those arising from any human relation, but does
not include essentially political, sociological, or philosophical

views of a merely personal moral code.”>?

The Court in Seeger held that the draft exemption did not require

47 133 U.S. 333,10 S.Ct. 299, 33 L.Ed. 637 (1890).

48 Davis, 133 U.S. at 342.

49 380 U.S. 163, 85 S.Ct. 850, 13 L.Ed.2d 733 (1965).

50 398 U.S. 333, 90 S.Ct. 1792, 26 L.Ed.2d 308 (1970).

51 50 U.S.C. App. § 456(j) (1970).

52 62 Stat. 612. This was the statutory language applicable to both Seeger and Welsh
although Congress deleted the reference to a “Supreme Being” in 1967, apparently
in response to the Seeger case. See Welsh v. United States, 398 U.S. 333, 336 n. 2, 90
S.Ct. 1792, 25 L.Ed.2d 308 (1970).
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affirmation of faith in a Supreme Being because it concluded that “reli-
gious training and belief” encompasses non-theist faiths provided they
are “sincere religious beliefs which [are] based upon a power or being,
or upon a faith, to which all else is subordinate or upon which all else
is ultimately dependent.”

As we will see, while the Supreme Court opened the door for a
much broader and expansive definition of religion in Seeger and Welsh,
it was later dialed back a bit in Wisconsin v. Yoder,”* when the Court
distinguished between personal and philosophical views from religious
views. However, we will cover those distinctions later in this chapter.

Another case which suggested a new constitutional definition of
religion is Zorcaso v. Watkins,” which involved a direct constitutional
challenge to a Maryland provision requiring an official to declare a
belief in God to hold a state office. In rejecting the requirement im-
posed by the Maryland law, a unanimous Supreme Court held that it
violated both the establishment clause (the state may not favor theism
or pantheism or atheism) and the free exercise clause (an individual
may not be barred from holding public office on the basis of his be-
liefs).>® The Court observed that neither the state nor the federal gov-
ernment “can aid those religions based on a belief in the existence of
God as against those religions founded on different beliefs.” In a foot-
note, the Court instructs, “Among religions in this country which do
not teach what would generally be considered a belief in the existence
of God are Buddhism, Taoism, Ethical Culture, Secular Humanism

53 380 U.S. at 176, 85 S.Ct. at 859. Seeger had declared his faith to be a “belief in
and devotion to goodness and virtue for their own sakes, and a religious faith in a
purely ethical creed.” A similar result was reached in a comparison case, United States
v. Peter. Peter based his claim for C.O. status on a belief supported by and similar to
the somewhat pantheistic views of Rev. John Haynes Holmes, who defined religion
as “the consciousness of some power manifest in nature which helps man in the or-
dering of his life....[it] is the supreme expression of human nature; it is man thinking
his highest, feeling his deepest, and living his best.”

54 406 U.S. 205, 216, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972).

55 367 U.S. 488, 81 S.Ct. 1680, 6 L.Ed.2d 982 (1961).

56 See Malnak v. Yogi, 592 F.2d 197, 206 (3" Cir. 1979) (discussing the Court’s
holding in Zorcaso).
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and other.”’ In discussing this footnote, the Third Circuit in Malnak

states as follows:

“This note, although dictum, represents a rejection of the view
that religion may, consonant with first amendment values, be
defined solely in terms of a Supreme Being. Buddhism and
Taoism are, of course, recognized Eastern religions. The other
two examples given by the Court refer to explicitly non-the-
ist organized groups, discussed in cases cited in the footnote,
that were found to be religious for tax exemption purposes pri-
marily because of their organizational similarity to traditional
American church groups. “Ethical Culture” is a reference to the
organization in Washington Ethical Society v. District of Colum-
bia, 101 U.S.App. D.C. 371, 249 F.2d 127 (1957), which held
regular Sunday services and espoused a group of defined moral
precepts. Similarly, “Secular Humanism,” however broad that
term may sound, appears to be no more than a reference to the
group seeking exemption in Fellowship of Humanity v. County
of Alameda, 153 Cal.App.2d 673, 315 P.2d 394 (1957) which,
although non-theist in belief, also met weekly on Sundays and
functioned much like a church. In any event, the Court was
willing to concede that these groups, “and others,” were reli-

gious for constitutional purposes.”®

The broader definition of religion as espoused in Zorasco was drawn
upon in Founding Church of Scientology v. United States.”® In that case,

57  Toscano, 367 U.S. at 365 (citing Washington Ethical Society v. District of Columbia,
101 U.S.App.D.C. 371, 349 E2d 127; Fellowship of Humanity v. County of Alameda,
153 Cal.App.2d 673, 315 P2d 394; II Encyclopedia of the Social Sciences 293; 4
Encyclopedia Britannica (1957 Ed.) 325-327; 21 id., at 797; Archer, Faiths Mend
Live By (2d ed. revised in Purinton), 120-138, 254-313; 1961 World Almanac 695,
712; Year Book of American Churches for 1961, at 29, 47).

58 592 F2d 197, 306 (3% Cir. 1979).

59 133 U.S.App. D.C. 229, 409 F.2d 1146, cert. denied, 396 U.S. 963, 90 S.Ct.
434, 24 1..Ed.2d 427 (1969).
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the D.C. appellate court found that Scientology, a belief system pro-
viding a “general account of man and his nature comparable in scope,
if not in content, to those of some organized religions,” was a religion
for purposes of the free exercise clause. Judge Wright of the D.C. court
was willing to accept, as religious, ideas that are sufficiently compre-
hensive to be comparable to traditional religions in terms of content
and subject matter. However, it must be noted that the government
did not contest the religious nature of Scientology’s beliefs or rebut
the prima facie case for religious classification made by its supporters.®®

While the above-mentioned cases point towards a more expansive
definition of religion under the First Amendment, what the definition
of religion is, or should be, has evaded reduction to an exact definition.
Below, I will discuss the modern cases which provided the component
parts of the definition of religion today, most of which are embodied

in the Meyers®' opinion.

D. SHAPING THE MODERN DEFINITION OF
RELIGION

1. Malnak v. Yogi:*

In Malnak, after recognizing that recent Supreme Court precedent was
broadening the definition of religion to include non-theistic faiths, the
Third Circuit attempted to fashion a new definition of religion. As we
will see, the Third Circuit opinion lays the groundwork for the defini-
tion used in modern times, as espoused in the Meyers opinion.

The court realized that the Seeger, Welch, and Torcaso opinions

signaled a shift away from the more traditional theistic formulations

60 Founding Church of Scientology, 133 U.S.App. D.C. 229.
61 906 ESupp. 1494 (D. Wyo. 1995).
62 592 F2d 197 (3% Cir. 1979).
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and towards a broader definition.®® To this end, the court noted the

following:

“Under the modern view, “religion” is not confined to the re-
lationship of man to his creator, either as a matter of law or as
a matter of theology. Even theologians of traditionally recog-
nized faiths have moved away from a strictly Theistic approach
in explaining their own religions.”* Such movement, when
coupled with the growth in the United States, of many Eastern
and non-traditional belief systems, suggests that the older, lim-
ited definition would deny “religious” identification to faiths

now adhered to by millions of Americans.”®

Despite feeling the old definition of religion was essentially being
abandoned by the Supreme Court, the court in Malnak still needed a
sense of direction in moving forward with crafting a new and broader
definition. In looking back over the then-recent Supreme Court deci-

sions, the court observed:

“If the old definition [of religion] has been repudiated, howev-
er, the new definition remains not yet fully formed. It would
appear to be properly described as a definition by analogy. The
Seeger court advertently declined to distinguish beliefs holding
“parallel positions in the lives of their respective holders.” Pre-
sumably beliefs holding the same important position for mem-

bers of one of the new religions as the traditional faiths holds

63 1Id.at 207.

64 1Id. (citing T. Altizer, The Gosphel of Christian Atheism (1966); H. Cox,
The Secular City 1-2 (1966); R. Richard, The Secularization Theology (1967);
G. Gutierrez, A Theology of Liberation (1973); P Tillich, The Shaking of the
Foundations (1972); Toward a Constitutional Definition of Religion, 91 Harv. L. Rew.
1056, 1066-72 (1978)).

65 1Id.

66 Malnak, 592 F.2d at 207 (citing Seeger, 380 U.S. at 166, 85 S.Ct. at 854).
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for more orthodox believers are entitled to the same treatment
as traditional beliefs[...] 7he modern approach thus looks to the
Jfamiliar religions as models in order to ascertain, by comparison,
whether the new set of beliefs is confronting the same concerns,
or serving the same purposes, as unquestioned and accepted “re-
ligions.””%

The above-quoted text from Malnak forms the framework for the
generally accepted definition of religion, as espoused in the Myerss
opinion. However, unsatisfied with having no objective criteria on
which to base the definition of religion, the Malnak court goes on
to develop several key analogs between traditional religions and what
would qualify as religious under the new definition. To this point, the

Malnak court makes the following statements:

“But it is one thing to conclude “by analogy” that a particu-
lar group or cluster of ideas is religious; it is quite another to
explain exactly what indicia are to be looked to in making
such an analogy and justifying it. There appear to be three use-
ful indicia that are basic to our traditional religions and that
are themselves related to the values that undergird the First

Amendment.”®

After making the preceding statement, the Malnak court begins
discussing specific criteria to be examined by courts when determining

whether a set of beliefs is religious:

“The first and most important of these indicia is the nature of
the ideas in question. This means that a court must, at least to

a degree, examine the content of the supposed religion, not to de-

67 1d (Emphasis Added).
68 906 ESupp. 1494 (D. Wyo. 1995).
69 Id. at 207-08.
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termine its truth or falsity, or whether it is schismatic or ortho-
dox, but to determine whether the subject matter it comprehends
is conmsistent with the assertion that it is, or is not, a religion.”’
[...] Expectation that religious ideas should address fundamen-
tal questions is in some ways comparable to the reasoning of the
Protestant theologian, Dr. Paul Tillich, who expressed his view
on the essence of religion in the phrase “ultimate concern.” Tillich
perceived religion as intimately connected to concepts that are of

the greatest depth and utmost importance.””"

The court in Malnak goes on to state the following as to why it feels
that addressing fundamental questions is a hallmark of a religion under
the First Amendment:

“One’s views, be they orthodox or novel, on the deeper and
more imponderable questions—the meaning of life and death,
man’s role in the universe, the proper moral code of right and
wrong—are those likely to be the most “intensely personal””?
and important to the believer. They are his ultimate concerns.
As such, they are to be carefully guarded from governmental
interference, and never converted into official government
doctrine. The First Amendment demonstrates a specific solici-
tude for religion because religious ideas are in many ways more

important than other ideas. New and different ways of meeting

70 Malnak, 592 E2d at 208 n. 34 (“Courts are sharply limited in any review of the
content of religious ideas. See Serbian Eastern Orthodox Diocese v. Milivojevich,
426 U.S. 696, 96 S.Ct. 2372, 49 L.Ed.2d 151 (1976); Presbyterian Church v. Mary
Elizabeth Blue Hull Memorial Presbyterian Church, 393 U.S. 440, 89 S.Ct. 601, 21
L.Ed.2d 658 (1969); Compare the carlier approaches of Late Corporation of the
Church of Jesus Christ of Latter Day Saints v. United States, 136 U.S. 1, 49-50, 10 S.Ct.
792, 34 L.Ed. 478 (1890). Some judges have been uneasy with any content analysis
whatsoever. See United States v. Ballard, 322 U.S. 78, 92, 64 S.Ct. 882, 88 L.Ed.
1148 (1944) (Jackson, ]., dissenting)).

71 1d (Emphasis Added).

72 1d. (citing Seeger, 380 U.S. at 184, 85 S.Ct. at 850).
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those concerns are entitled to the same sort of treatment as

traditional forms.””?

According to the court in Malnak, whether a certain set of beliefs
or doctrine addresses “ultimate concerns” is one indicia which signals
that those beliefs or doctrines could be religious. However, this is not
the only indicia espoused by the court, it next goes on to delineate a

second indicia to be used in determining what is a religion:

“Thus, the “ultimate” nature of the ideas presented is the most
important and convincing evidence that they should be treated
as religious.”* Certain isolated answers to “ultimate” questions,
however, are not necessarily “religious” answers, because they
lack the element of comprehensiveness, the second of the three in-
dicia. A religion is not generally confined to one question or
one moral teaching; it has a broader scope. It lays claim to an
ultimate and comprehensive “truth.” Thus, the so-called “Big
Bang” theory, an astronomical interpretation of the creation
of the universe, may be said to answer an “ultimate” question,
but it is not, by itself, a “religious” idea. Likewise, moral or
patriotic views are not by themselves “religious,” but if they are
pressed as divine law or a part of a comprehensive belief-sys-
tem that presents them as “truth,” they might well rise to the

religious level.””

73 1d.

74 Malnak, 592 F2d at 209 n. 40 (“It should not be reasoned from this that those
teachings of accepted religious groups that do not address “ultimate” matters are not
entitled to religious status. Many religions are sufficiently comprehensive to include rules
or views on very ordinary matters such as diet, periods for rest, and dress. These are not
themselves, “ultimate concerns,” but they are intimately connected to a religion that does
address such concerns. Once a belief-system has been credited as a “religion” through
an examination of its “ultimate” nature, its teachings on other matters must also be
accepted as religious.”).

75 Id (Emphasis Added).
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To recap, the court in Malnak has laid out two separate indicia
to examine when determining whether a set of beliefs are religious:
ultimate concerns and comprehensiveness. However, the court plainly
states that “...the ultimate nature of the ideas presented is the most
convincing evidence that they should be treated as religious.”” Again,
the court is creating these indicia under its assumption the Supreme
Court wanted to broaden the definition of religion. Therefore, these
are merely guideposts for courts to use when rendering its definition
of religion analysis. However, it is fair to say that the presence of both
these indicia are normally indicative of a religion, without regard the
last indicia.

Regarding the last indicia to be examined, the court in Malnak

goes on to say the following:

“A third element to consider when ascertaining whether a set
of ideas should be classified as a religion is any formal, exter-
nal, or surface signs that may be analogized to accepted religions.
Such signs might include formal services, ceremonial functions,
the existence of clergy, structure and organization, efforts at
propagation, observation of holidays, and other similar man-
ifestations associated with the traditional religions. Of course,
a religion may exist without any of these signs, so they are not
determinative, at least by their absence, in resolving a question of
definition. But they can be helpful in supporting a conclusion
of religious status given the important role such ceremonies play

in religious life.”"”’

Here we see that the court in Malnak instructs other courts to
examine formal, external or surface signs that “...may be analogized
to accepted religions.” While I stated above that ultimate concerns

and comprehensiveness were the most important, I do not want to

76 1d.
77 Malnak, 592 E2d at 209 (Emphasis Added).
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downplay the importance of these external signs. For instance, in
footnote 43, the court in Malnak makes the following observation
regarding Supreme Court precedent and the importance of external

religious signs:

“The individuals seeking draft exemptions in Seeger and Welch,
supra, were found to be religiously motivated. But their views
were largely personal, and the conclusion that they were reli-
giously based could not be supported by the existence of any
formal, ceremonial, organizational trappings. On the other
hand, purely personal ideas, even if sincere, may not rise to a
religious level. See Wisconsin v. Yoder, 406 U.S. 205, 216, 92
S.Ct. 1526, 32 L.Ed.2d 15 (1972) (dictum). It is, therefore,
possible that solely individual beliefs must look to other consti-
tutional provisions for protection. If this is true, formal and or-
ganizational signs may prove to be more important in defining

religion than the conscientious objector cases would suggest.””®

I included the text of this footnote from the court to dispel any
perception that external signs are not important when determining
what is a religion under the First Amendment. In my opinion, these
types of outward signs probably register on a judge’s radar as religious
before am adjudicator even begins analyzing the actual belief structures
underlying any purported religion. Moreover, if structuring a church
or group with the aim of achieving recognition as a religion, these
outward manifestations of religion are usually easy to integrate into
the church or group. While many in the entheogen/spirituality space
cringe at the thought of creating anything analogous to a traditional
religion(s), at least in regards to these outward manifestations, it is well

worth it to integrate some of these signs into the church or group.

78 1d. at 210.
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In summarizing the importance of the indicia promulgated, the

court in Malnak states the following:

“Although these indicia will be helpful, they should not be
thought of as the final “test” of religion. Defining religion is a
sensitive and important legal duty. Flexibility and careful con-
sideration of each belief system are needed. Still, it is import-
ant to have some objective guidelines in order to avoid ad hoc

justice.””

With these guidelines in mind, the court then turns its attention to
the facts. In Malnak, the court was asked to decide whether the teaching
of a course called the Science of Creative Intelligence—Transcendental
Meditation in New Jersey public high schools, constituted an estab-
lishment of religion in violation of the First Amendment.*® Please note,
that while this was an establishment clause case (i.e., the court was
asked to decide whether a public school allowing their students the op-
tion to take the Creative Intelligence course constituted impermissible
entanglement between church and state), the court in Malnak refused
to adopt two separate definitions of religion between free exercise and
establishment clause cases, despite academic pressure to do so.®' The
Science of Creative Intelligence was asking the court to declare them
not a religious organization. They obviously wanted to continue teach-
ing students Creative Intelligence.

After declining to adopt different definitions of religion under es-
tablishment clause and free exercise cases, the court then goes on to
apply its newly espoused test to the facts. In doing so, the court stated

as follows:

“Although Transcendental Meditation by itself might be de-

79 Malnak, 592 E2d at 210.
80 Id.at 197-98.
81 Id.at211-13.
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fended—as appellants sought to do in this appeal—as primar-
ily a relaxation or concentration technique with no “ultimate”
signiﬁcance, the New Jersey course at issue here was not a
course in Transcendental Meditation alone, but a course in the
Science of Creative Intelligence. Creative Intelligence, accord-
ing to the textbook in the record, is “at the basis of all growth
and progress” and is, indeed, “the basis of everything.” Tran-
scendental Meditation is presented as a means for contacting
the “impelling life force” so as to achieve “inner contentment.”
Creative Intelligence can provide such “contentment” because
it is “a field of unlimited happiness,” which is at work every-
where and visible in such diverse places as in “the changing of
the seasons” and “the wings of a butterfly.” That the existence
of such a pervasive and fundamental life force is a matter of
“ultimate concern” can hardly be questioned. It is put forth as
the foundation of life and the world itself.”*?

According to the court, even the simple but overarching beliefs of
the Science of Creative Intelligence was “ultimate” enough in nature to
constitute a religion. However, the court goes on to further analyze its

comprehensiveness as follows:

“The Science of Creative Intelligence provides answers to ques-
tions concerning the nature both of world and man, the under-
lying sustaining force of the universe, and the way to unlimited
happiness. Although it is not as comprehensive as some reli-
gions—for example, it does not appear to include a complete
and absolute moral code—it is nonetheless sufficiently com-
prehensive to avoid the suggestion of an isolated theory uncon-
nected with any particular world view or basic belief system.
SCI/TM provides a way—indeed in the eyes of its adherents

82 Malnak, 592 F.2d at 213.
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the way—to full self-realization and oneness with the underly-
ing reality of the universe.* Consequently, it can be reasonably

be understood as presenting a claim of ultimate truth.”®

As we see, even the simple overarching “truth” of the Science of
Creative Intelligence-Transcendental Mediation is seen by the court to
be both “ultimate” and “comprehensive” enough to constitute a religion.
While I will for now spare an in-depth analysis of what this means in
terms of entheogenic religions, suffice it to say this leads me to believe
that the existence of extensive or detailed moral codes and/or dogma
isn’t necessary to qualify as a religion under the First Amendment. In
any event, the court in Malnak did not stop the analysis there. It goes

on to make the following observations regarding the objective factors:

“This conclusion is supported by the formal observances of
SCI/TM. Although there is no evidence in the record of or-
ganized clergy or traditional rites, such as marriage, burial or
the like, there are trained teachers and an organization devot-
ed to the propagation of the faith. And there is a ceremony,
the Puja, that is intimately associated with the transmission of
the mantra. The mantra is a word communicated privately to
each newly-initiated practitioner, which is said to be vital to
transcendental meditation and access to the field of unlimited
happiness.

SCI/TM is not a theistic religion, but it is nonetheless a
constitutionally protected religion. It concerns itself with the
same search for ultimate truth as other religions and seeks to
offer a comprehensive and critically important answer to the
questions and doubts that haunt modern man. That those who

espouse these views engage in the Puja, or meditate in the hope

83 'This sounds very familiar to the description of entheogenic experiences. See
5-MEO-DMT.
84 Malnak, 592 F.2d at 213-14.
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of reaching the transcendental reality of creative intelligence,
would be entitled to the protection of the free exercise clause if
threatened by governmental interference or regulation is clear.
They are thus similarly subject, in my view, to the constraints
of the establishment clause. When the government seeks to
encourage this version of ultimate truth, and not others, an

establishment clause problem arises.”

For purposes of this book, there are a few key take-aways from
Malnak. First, as the court noted, SCI/TM lacked many, if not most,
of the formal “objective” indicia which would normally be associated
with a religion under the Malnak court’s definition. Second, the court
found the “Puja,” SCI/TM’s formal ceremony, to be a significant sign
of it’s religiousness. Finally, the court bluntly states that if the govern-
ment sought to interfere with SCI/TM’s “Puja” (its official ceremony)
or its meditation practice, then it would be protected under the free
exercise clause. While I will conduct a rigorous analysis of these ob-
servations in later chapters, I want the reader to be made aware of the
court’s conclusion and reasoning here because ultimately it will pro-
vide us with much insight on how a court would examine an entheo-
genic religion unconnected to any extensive lineage or history of use.
‘The Malnak case is probably one of the most relevant cases to use in
justifying these types of entheogenic practices as being religious under
the First Amendment. Moreover, this case is extremely significant, as
we will see, because the factors enunciated in Malnak will essentially

serve as the foundation for what will eventually become the Meyers test.
2. Africa v. Commonwealth of Pa.*>

The next case we will examine in the First Amendment definition of re-

ligion lineage is the Africa case. This case is also significant, as it builds

85 662 F.2d 1025 (3" Cir. 1981).
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upon the guidelines espoused in Malnak and helps us conceptualize an
important distinction in the definition of religion analysis. More spe-
cifically, this case assists us in discerning the difference between religion
and what, according to the courts, is termed “a way of life.” As we will
see, the court in Africa finds the philosophy at issue to be a “way of life”
and not a religion. As such, I will discuss the facts of this case in detail.
The difference between a religion and a “way of life” is not always ap-
parent on its face, so it is important we understand the details of the
philosophy at issue and pay attention to what details the court analyzes.

In Africa, the court was confronted with a case involving a pris-
oner in Pennsylvania who requested, and was denied, a special diet
that conformed to his alleged religion. The Third Circuit upheld the
district court’s denial, providing a detailed analysis of the purported
religion. According to the claimant, Africa, he was a naturalist minister
for MOVE.*¢ As part of his purported religion, Africa alleged, “I eat
an all raw food diet in accordance with my religious principle. To eat
anything else...would be a direct violation of my religion and I will
not violate my religion for anyone.”® The following is a lengthy ex-
cerpt from the Third Circuit’s opinion which summarizes the district

court’s findings:

“Based on Africa’s testimony and materials he provided the dis-
trict court, MOVE is a “revolutionary” organization “absolute-
ly opposed to all that is wrong.” MOVE was founded, although
the record does not reveal when, by John Africa, who serves as
the group’s revered “coordinator” and whose teachings Frank
Africa and his fellow “family” members follow. MOVE has no
governing body or official hierarchy; instead, because “every-
thing is level” and “there are no ups and downs,” all MOVE
members, including John Africa, occupy an equivalent posi-

tion within the organization. In fact, MOVE really only has

86 662 F.2d at 1026.
87 Id.
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“one member, one family, one body” since, according to Frank
Africa, to talk to an individual MOVE “disciple” is to “talk to
everybody.”

Africa also summarized what he believed to be the tenets
that defined the MOVE organization. MOVE’s goals, he as-
serted, are “to bring about absolute peace,...to stop violence
altogether, to put a stop to all that is corrupt.” Toward this
end, Africa and other MOVE adherents are committed to a
“natural,” “moving,” “active,” and “generating” way of life. By
contrast, what they refer to as “this system” or “civilization” is
“degenerating’: its air and water are “perverted”; its food, educa-
tion, and governments are “artificial”; its words are “gibberish.”
Members of MOVE shun matters “systematic” and “hazard-

ous’; they believe in “using things [but] not misusing things.”
they bel g things [but] not g things.”®

After discussing these basic tenets of the MOVE religion, the court
then republishes some of Africa’s trial testimony:

“...The air is first, but pollution is second. Water is first, but
poison is second. The food is first, but the chemicals that hurt
the food are second...We believe in the first education, the
first government, the first law.... This is the perception that
John Africa has given us. The water’s existence is to be drunk
and not poisoned, the air’s presence is to be breathed and not
polluted, the food’s purpose is to be eaten and not distorted.
The abuse that life suffers MOVE suffers the same....We are
practicing our religious beliefs all the time: when I run, when I
pull information out like I am doing now, when I eat, when I
breathe. All of these things are in accordance with our religious
belief...We don't take a date out of the week to practice our re-

ligion and leave the other days and say that we are not going to

88 Id.
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practice our religion...It’s not a one-day thing or once a week
thing or a monthly thing. It doesn’t have anything to do with
time. Our religion is constant. It is as constant as breathing...
Every time a MOVE person opens their mouth, according to

the way we believe, according to the way we do things, we are

holding church.®

The court notes that “MOVE endorses no exiting regime or life-
style; it yields to none in its uncompromising condemnation of a soci-
ety that it views as “impure,” “unoriginal,” and “blemished.” The court

further observes that:

“According to Africa, MOVE is a religion. In fact, he insists that
“Just as there is no comparison between the sun’s perfection
and the lightbulb’s failure, there is no comparison between the
absolute necessity of our belief and this system’s interpretation
of religion.” Africa testified that MOVE members participate
in no distinct “ceremonies” or “rituals’; instead, every act of

life itself is invested with religious meaning and significance.””

Another fact worth mentioning, is that MOVE had no holidays
because, according to Africa, no one day was more special than any
other and that for MOVE every day of the year can be considered
a “religious” holiday.”" It is also important to note that Africa failed
to submit to the court any document or writing which set forth the
guidelines of MOVE’s religious credo.”” However, Africa did submit
a document which outlined the tenets of his religious diet. According
to the court, the document that Africa submitted “...constitutes ex-

tremely pertinent evidence for purposes of assessing the nature of the

89 662 F.2d at 1026-27.
90 Id.

91 Id.at127.

92 662 F2d at 1027.
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organization.” I highlight this fact and the court’s statement because
it is extremely important for religious entheogenic organizations, as
with any other organization seeking protection for a religious exercise,
to draft documents which explain its beliefs and doctrine. Moreover,
this should be done at the inception of the organization and should be
changed as the organization grows and evolves. When attempting to
establish sincerity, it is incredibly helpful to have a Statement of Beliefs
drafted at a time which predates any involvement with the judicial sys-
tem. As we will see in the Meyers™ opinion, it rarely bodes well when a
defendant has to relay their religious beliefs ad hoc.

Next, the court goes on to make further observations regarding
the religiousness of MOVE by analyzing more of the material that was
provided to the court:

“In the brief, Africa contends that “while religion is seen as a
way of life, our religion is seen as the way of life, as our religion
in fact is life.” Individuals who subscribe to the MOVE ideol-
ogy must live in harmony with what is natural, or untainted:
“Water is raw, which makes it pure, which means its innocent,
trustworthy, and safe, which is the same as God...Our religion
is raw, our belief is pure as original, reliable as chemical free
water,...nourishing as the earth’s soil that connects us to food,
satisfying as the air that gives breath to all life.”...By rejecting
the “polluted” and the “fraudulent,” and by concentrating in-
stead on the “healthy” and the “original,” men and women are
put “in touch with life’s vibration.” Africa asserts that, “When
flowing, moving along with the activity of life,...the less you
resist the power that commands this flow the more you become

forceful as the flow.””*

At the end of its recitation of the facts, the court finally addresses

93 906 ESupp. 1494 (D. Wyo. 1995).
94 1d.
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the beliefs surrounding MOVE’s dietary restriction. Whether this diet
was part of a set of bona fide religious beliefs was the issue before the

court. To this end, the court made the following observations:

“Central to this conception of an unadulterated existence is
what Africa refers to as MOVE’s “religious diet.” That diet is
comprised largely of raw vegetables and fruits; MOVE mem-
bers who fully adhere to the diet decline to eat any foods that
have been processed or cooked. “There is nothing unusual or
special about our diet,” Africa declares in his brief; rather, “Our
religious diet is common and uncomplicated because diet is
provided by God and already done.” Failure to follow the diet
constitutes deviation from the “direct, straight, and true” and
results in “confusion and disease.” In part, Africa’s total com-
mitment to specific provisions appears prudently based, since
he asserts that it is “impossible” for an individual’s body to
adjust to more traditional fare after it has become accustomed
to natural foods. But Africa also insists that he is obligated to
follow his diet: “To take away our diet is to leave me to eat
nothing, for I have no choice between eating poison and eating
nothing, I have no choice but to eat nothing, for I can’t eat oth-
er than raw. This would be suicidal and suicide is against life’s
ministry.” Africa contends that the diet, in conjunction with
“our founder’s wisdom,” transformed him from a weak, timid,
and ailing being to a strong, confident, and healthy individual.
“Our religious diet is work, hard work, simple consistent un-
mechanized unscientific self-dependent work,” he concludes;
“our religious diet is family, unity, consistency, [and] uncom-

promising togetherness.””

In addition to examining the basic tenets of MOVE’s religious

95 Africa, 662 F.2d at 1027-28.
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beliefs and its religious diet, the court also attempted, unsuccessfully to
get Africa to expound upon any ethical commandments which might
have been part of its philosophy.”® Against this backdrop, the court
then proceeds to analyze MOVE in accordance with the principles and
guidelines espoused in Malnak. To begin, the court quotes the district
court’s conclusion regarding MOVE:

“In an opinion accompanying his order, Judge Hannum con-
cluded....Africa had failed to establish that MOVE is “a re-
ligion within the purview and definition of the First Amend-
ment.” On the contrary, according to the district court,
“MOVE is merely a quasi-back-to-nature social movement of
limited proportion and with an admittedly revolutionary de-
sign.” As an organization, it is concerned solely with “concepts
of health and a return to simplistic living.” 7his district court
Jfound [MOVE] to be more akin to a ‘Social philosophy” than to
a religion: “While MOVE members may respect and respond
to religious concepts, these concepts are not subsumed by the
MOVE ideology. Rather, MOVE exists, as do virtually all oth-
er organizations in our society, independent of religion and
with separate and distinct purposes while still respecting and

abiding by external religious principles.””

It is worth noting that the district court also found that MOVE
was not a religion because other MOVE members did not follow what
Africa claimed was MOVE’s religiously mandated diet.”® As such, the
district court concluded that “the MOVE proposed or preferred diet
is merely a choice of personal preference” and, as such, did not qual-

ify for special treatment under the first amendment.” However, the

96 Id. at 1028.

97 Africa, 662 F2d at 1029 (Emphasis Added).
98 1Id.

99 Id.
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Third Circuit took issue with this conclusion and in doing so stated

as follows:

“We note, however, that the district court’s second conclusion
may not be compatible with the Supreme Court’s recent obser-
vation that “the guarantee of free exercise is not limited to beliefs
which are shared by all of the members of a religious sect.” Thomas
v. Review Bd. Ind. Employment Sec. Div., 450 U.S. 707, 715,
101 S.Ct. 1425, 1431, 67 L.Ed.2d 624 (1981)”1%°

After discussing the district court’s analysis and findings, the court
in Africa moves onto its analysis by relating the usual disclaimers used
by all courts prior to undertaking the task of ascertaining whether a

certain set of beliefs and practices qualify as “religious™:

“Few tasks that confront a court require more circumspection
than that of determining whether a particular set of ideas con-
stitutes a religion within the First Amendment. Judges are ill-
equipped to examine the breadth and content of an avowed re-
ligion; we must avoid any predisposition toward conventional
religions so that unfamiliar faiths are not branded mere secular
beliefs. “Religions now accepted were persecuted, unpopu-
lar and condemned at their inception.” United States v. Kuch,
288 ESupp. 439, 443 (D.D.C. 1968). Nonetheless, when an
individual invokes the First Amendment to shield himself or
herself from otherwise legitimate state regulation, we are re-
quired to make such uneasy differentiations. In considering
this appeal, then, we acknowledge that a determination wheth-
er MOVE’s beliefs are religious and entitled to constitutional
protection “present[s] a most delicate question”; at the same

time, we recognize that “the very concept of ordered liberty

100 Id.
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precludes allowing” Africa, or any other person, a blanket priv-
ilege “to make his own standards on matters of conduct with
which society as a whole has important interests.” Wisconsin v.
Yoder, 406 U.S. 205, 215-16, 92 S.Ct. 1526, 1533, 32 L.Ed.2d
15 (1972).710!

These types of disclaimers are made all throughout First Amendment
jurisprudence on the definition of religion issue. As many are aware, our
founding fathers sought to avoid having governmental involvement in
any religion.'”” This includes the government determining which re-
ligions are true and correct and those which are not. The courts will
never determine whether a set of beliefs is in fact true or verifiable.
However, as we see, determining whether a set of beliefs qualifies as
“religious” is fair game for the courts. While freedom of religion in
America is broad, and in some respects absolute (freedom of religious
thought), when it comes to excessive entanglement of government and
religion or free exercise of religion, lines have to be drawn as to what
beliefs are religious (and thus entitled to protection under the First
Amendment), and those beliefs which are not religious (and thus not
entitled to protection). If the court didn’t make these determinations,
citizens would be using the First Amendment as a safe harbor for all
kinds of nefarious conduct (e.g., murder, rape, theft).

After mentioning the evolution of the definition of religion under
the First Amendment (i.e. the move from a theistic to non-theistic

101 Afvica, 662 F.2d at 1031.
102 They were acutely aware of the dangers of entanglement of church and state (i.e.
witchcraft trials, crusades, etc.).
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view),'” the court in Africa then goes on to discuss the then current
rendition of the religion definition. In laying the groundwork for the
test it will use to make the religion determination, the court states

as follows:

“In considering a First Amendment claim arising from a
non-traditional “religious” belief or practice, the courts have
“look[ed] to the familiar religions as models in order to ascer-
tain, by comparison, whether the new set of ideas or beliefs is
confronting the same concerns, or serving the same purposes,
as unquestioned and accepted ‘religions.” Malnak, 592 F.2d at
207. In essence, the modern analysis consists of a “definition by
analogy” approach. It is at once a refinement and an extension
of the “parallel”—belief course first charged by the Supreme
Court in Seeger....In the Malnak opinion, which explicitly ad-
opted the “definition by analogy” process, three “useful indicia”
to determine the existence of a religion were identified and
discussed. First, a religion addresses fundamental and ultimate
questions having to do with deep and imponderable matters.
Second, a religion is comprehensive in nature; it consists of a

belief-system as opposed to an isolated teaching. Third, a reli-

103 Id. at 1032 (“Drawing upon these Supreme Court cases, a number of lower
federal courts have adopted a broad, non-theistic approach to the definition-of-reli-
gion question.” The Africa court drops a footnote here which references the following
quote from the concurring opinion in Malnak: “beliefs holding the same import-
ant position for members of one of the new religions as the traditional faith holds
for more orthodox believers are entitled to the same treatment as the traditional
beliefs”; the court then cites to a law review article which reads: “the meaning of
‘religion’ [may be] minimally objectified by testing a claimant’s characterization of
his beliefs against a traditionally accepted notion of religion as involving duties and
obligations to conform to the standards of a unified belief system that cuts across
and directs more than a single aspect of an individual’s life” Merel, 7he Protection of
Individual Choice: A Consistent Understanding of Religion Under the First Amendment,
45 U.Chi.L.Rev. 805, 831 (1978).
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gion often can be recognized by the presence of certain formal

and external signs.”!**

In addressing the “fundamental and ultimate questions” factor, the

court makes the following observation:

“Traditional religions consider and attempt to come to terms
with what could best be described as “ultimate” questions—
questions having to do with, among other things, life and
death, right and wrong, and good and evil. Not every tenet
of an established theology need focus upon such elemental
matters, of course; still, it is difficult to conceive of a religion
that does not address these larger concerns. For, above all else,
religions are characterized by their adherence to and promotion
of certain “underlying theories of man’ nature or his place in the
universe.” Founding Church of Scientology v. United States, 409
E2d 1146, 1160 (D.C.Cir. 1969).”1%

Next, the court goes straight into analyzing this factor in light of
the evidence before it. The court bluntly states at the beginning of its
analysis that, “We conclude that the MOVE organization, as described
by Africa at the hearing below, does not satisfy the “ultimate” ideas
criterion.'® In making its determination that MOVE did not satisfy

the “ultimate” ideas factor, the court explains its reasoning as follows:

104 Africa, 662 E2d at 1032. In footnote 13, the Africa court again discusses the
concurring opinion in Malnak: “The concurring opinion did not purport to have
isolated the only possible factors that could be used to “test” for the presence of a re-
ligion. It recognized that “[f]lexibility and careful consideration of each belief system
are needed.” Still, the opinion stressed that ‘it is important to have some objective
guidelines in order to avoid ad hoc justice.”” Malnak, 592 F.2d at 207-210.

105 Africa, 662 E2d at 1033 (Emphasis Added).

106 Id.
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“Save for its preoccupation with living in accord with the dic-
tates of nature, MOVE makes no mention of, much less places
any emphasis upon, what might be classified as a fundamental
concern. MOVE does not claim to be theistic: indeed it rec-
ognizes no Supreme Being and refers to no transcendental or
all-controlling force. Moreover, unlike other recognized reli-
gions, with which it is to be compared for First Amendment
purposes, MOVE does not appear to take a position with re-
spect to matters of personal morality, human morality, or the
meaning and purpose of life. The organization, for example,
has no fundamental equivalent of the Ten Commandments,
the New Testament Gospels, the Muslim Koran, Hinduism’s
Veda, or Transcendental Meditation’s Science of Creative In-
telligence. Africa insists that he has discovered a desirable way to
conduct his life; he does not contend, however, that his regimen is
somehow morally necessary or required. Given this lack of com-
mitment to overarching principles, the MOVE philosophy is

not sufficiently analogous to more “traditional” theologies.”"”

This is a classic example of a court applying the religion by anal-
ogy concept. As we can see, the court quickly compared the nature
of MOVE’s beliefs to those of a multitude of other traditional reli-
gions, as well as to SCI/TM, the religion at issue in Malnak. In re-
viewing these free exercise cases, it is important to remember that the
test for religion is very flexible and no one factor is in and of itself
dispositive. The second half of the above-quoted language asks whether
MOVE had any position on human morality and/or on the purpose
and meaning of life. In most traditional religions, a holy or sacred text
commands that humans act in some type of moral or ethical manner.
Additionally, traditional religions usually believe that by obeying the

commands of the holy or sacred text, the adherent will bring about

107 Id.
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ultimate consequences that usually manifest in some type of after-life.
Obviously, MOVE did not present any evidence on these matters and
the court quickly took the opportunity to cast doubt upon MOVE in
these regards.

It is also important to note that SCI/TM did not have any detailed
beliefs regarding matters of morality other than its belief that prac-
ticing transcendental meditation was the only way to true happiness.
In my opinion, an organization need not have some detailed list of
moral commandments, but is recommended to have at least one or
more overarching ideas which presumably control adherents” conduct
in some moral or ethical sense.'® In Malnak, the Third Circuit suc-
cinctly observed that SCI/TM did not espouse any comprehensive or
overarching moral code.'”

After reaching the above conclusions, the court in Africa admits
that, whether or not MOVE deals with “ultimate ideas,” is not “whol-
ly free from doubt.”'"" According to Africa’s learned counsel, MOVE
members share the fundamental concern—an all consuming belief
in a “natural” or “generating” way of life which cannot be reconciled
with “civilization” itself. More specifically, Africa’s counsel argued the

following:

“Africa’s insistence on keeping “in touch with life’s vibration”
amounts to a form of pantheism, wherein the entity of God is
the world itself, and God is “swallowed up in that unity which
may be designated as ‘nature’”...[MOVE’] return to nature is

not simply a “preferred” state. It is the only state. It is the state

108 For instance, the belief in cosmic unity, which is commonly adopted after
intense entheogenic experiences, presumably would impart some moral or ethi-
cal imperative on believers to treat others how they would treat themselves (The
Golden Rule).

109 Malnak, 592 F2d at 213-14.

110 Africa, 662 F2d at 1034.
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of being in pure harmony with nature. This, MOVE calls god-

»111

ly. This is pantheism.

Unfortunately for Africa, the court declined to adopt this charac-
terization of his views. However, the court did, “...recognize that, un-
der certain circumstances, a pantheistic-based philosophy might qual-
ify for protection under the free exercise clause.”''? It seems that the
SCI/TM religion was at least partially pantheistic in nature. Therefore,
I believe the Africa court’s assertion that, under certain circumstances a
pantheistic-based philosophy might qualify for protection is somewhat
short-sided. In either event, it is important to note that pantheistic
philosophies can qualify as religious under the proper circumstances. I
highlight this as important because many of the transcendent elements
of entheogenic experiences involve this all-encompassing universal life
force, which should form the foundation of any religious beliefs or
doctrines of entheogenic religions.

The court goes on to compare MOVE’s philosophy to that of

Pantheism. In doing so, it makes the following assertions:

“From the record in this case, though, we are not persuaded that
Africa is an adberent to pantheism, as that word is commonly de-

111 Africa, 662 F2d at 1033.

112 Id. Here, the court drops footnote 15 in which the court observes that the
Supreme Court likely implied that pantheistic religions are valid in Peter v. United
States, a companion case to United States v. Seeger, 380 U.S. 163, 169, 187-88, 85
S.Ct. 850, 855, 864-65, 13 L.Ed.2d 733 (1965); See Malnak v. Yogi, 592 F.2d at
204 n. 19. In following footnote (16), the Africa court goes on to define Pantheism
as follows: “Pantheism is “[t]he religious belief or philosophical theory that God
and the universe are identical (implying a denial of the personality or transcendence
of God); the doctrine that God is everything and everything is God.” 2 Compact
Edition of the Oxford English Dictionary 2067 (1971). See Macintyre, Pantheism,
in 6 Encyclopedia of philosophy 31, 31, 34 (1967) (“Pantheism is a doctrine that
usually occurs in a religious and philosophical context in which there are already
tolerably clear conceptions of God and of the universe and the question has arisen
of how these two conceptions are related...Pantheism essentially involves two asser-
tions: that everything that exists constitutes a unity and that this all-inclusive unity
is divine.”).
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fined. His mindset seems to be far more the product of secular
philosophy than of a religious orientation. His concerns appear
personal (e.g., he contends that pollution and other such products
are “hazardous”) and social (e.g., he claims that MOVE is a “rev-
olutionary” organization, ‘absolutely opposed to all that is wrong”
and unable to accept existing regimes), rather than spiritual or oth-
er-worldy. Indeed, if Africa’s statements are deemed sufficient to
describe a religion under the Constitution, it might well be
necessary to extend First Amendment protection to a host of
individuals and organizations who espouse personal and secu-
lar ideologies, however much those ideologies appear dissimilar
to traditional religious dogmas...For purposes of the case at
hand, then, it is crucial to realize that the free exercise clause does
not protect all deeply held beliefs, however, “ultimate” their ends or
all-consuming their means. An individual or group may adhere
to and profess certain political, economic, or social doctrines,
perhaps quite passionately....As the Supreme Court declared
in Yoder, “[A] way of life, however virtuous and admirable, may
not be interposed as a barrier to reasonable state regulation. . .if it
is based on purely secular considerations; to have the protection of
the Religion Clauses, the claims must be rooted in religious belief.”
406 U.S. at 215, 92 S.Ct. at 1533.711

I have noticed after reading almost 100 religion cases, that organi-
zations which are based upon or created in response to some political
or social issue are usually not considered a religion. That is not to say
that an established religion can never take positions on social or moral

114

issues,'"* just not on those founded upon a response to political or

social issues. In any event, the court in Africa goes on to examine the

113 Africa, 662 FE2d at 1034-35 (Emphasis Added).

114 Please note that under section 501(c)(3) of the Internal Revenue Code, faith-
based organizations are extremely limited in their involvement in political issues or
campaigns.
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comprehensiveness of MOVE’s belief system. In referencing the con-

curring opinion in Malnak, the court states as follows:

“The concurring opinion in Malnak stressed that a religion
must consist of something more than a number of isolated,
unconnected ideas. “A religion is not generally confined to one
question or one moral teaching; it has a broader scope. It lays
claim to an ultimate and comprebhensive ‘truth.”” The Science of
Creative Intelligence qualified as a religion, therefore, in part
because of its comprehensive nature: its teachings consciously
aimed at providing the answers to “questions concerning the
nature both of world and man, the underlying sustaining force

of the universe, and the way to unlimited happiness.”'"

With these principles in mind, the Africa court then goes into ex-
amining MOVE’s beliefs in these regards:

“In contrast, we cannot conclude, at least on the basis of Af-
ricas testimony, that MOVE members share a comparable
“world view.” MOVE appears to consist of a single governing
idea, perhaps best described a philosophical naturalism. Apart
from this desire to live in a “pure” and “natural” environment,
however-- a desire which we already have deemed insufficient-
ly religious to qualify for First Amendment protection—little
more of substance can be identified about the MOVE ideology.
It would be possible, we believe, on the basis of the record in
this case, to place Africa’s dietary concerns within the frame-
work of a “comprehensive belief system.” Expressed somewhat
differently, were we to conclude that Africa’s views, taken as
a whole, satisfied the comprehensiveness criterion, it would

be difficult to explain why other single-faceted ideologies—

115 Africa, 662 FE2d at 1035 (citing Malnak, 592 F.2d at 209).
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such as economic determinism, Social Darwinism, or even
vegetarianism—would not qualify as religious under the First

Amendment.”!'°

As this last quote makes clear, the court in Africa did not find
MOVE’s beliefs comprehensive enough to qualify as a religion under
the First Amendment. It compared MOVE’s ideology to other “sin-
gle-faceted” ideologies which it claims would not warrant protection
under the First Amendment. One important distinction I think can
be drawn between the SCI/TM and MOVE, is that SCI/TM believed
in the intelligent universe and the ability of its adherents to access this
intelligent universe through transcendental meditation. The thought
that the universe is intelligent denotes a kind of metaphysical reality.
We can’t necessarily see or measure this intelligent force, per se, but be-
lieving that it exists and can be accessed through transcendental medi-
tation, is what set SCI/TM apart from MOVE. Africa did not espouse
any views or beliefs which addressed any kind of metaphysical reality
and had no practice or ceremony to further its beliefs outside of its diet.
As with its analysis pertaining to the “ultimate” concerns of MOVE’s
beliefs, the court goes on to acknowledge that there could be alternate
ways to view MOVE’s belief system:

“Again, we acknowledge that our conclusion in this regard is
not unassailable. /¢ could be argued that Africas views are in a
sense comprehensive, since, according to his testimony, his every ef-
fort and thought is attributable to and explained by his “religious”
convictions. MOVE members, according to Africa, “are practic-
ing our religious beliefs all the time,” even when running, eat-
ing, and breathing. The notion that all of life’s activities can be
cloaked with religious significance is, of course, neither unique

to MOVE nor foreign to more established religions. Such a no-

116 Id.
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tion by itself, however, cannot transform an otherwise secular,
one-dimensional philosophy into a comprehensive theological
system. It is one thing to believe that, because of one’s religion,
day-to-day living takes on added meaning and importance. It
is altogether different, however, to contend that certain ideas
should be declared religious and therefore accorded First
Amendment protection from state interference merely because
an individual alleges that his life is wholly governed by those
ideas. We decline to adopt such a self-defining approach to the

definition-of-religion problem.”'"”

The above quote really highlights the intricacies of the religion test.
What I take from this comment is that, without some kind of ulti-
mate belief system or doctrine, no matter how comprehensive a set
of beliefs are, they will not rise to the level of being a religion under
the First Amendment. Therefore, while the courts stress that each of
these factors are not dispositive, I think it is fair to say that beliefs need
to be sufficiently “ultimate” before a meaningful “comprehensiveness”
analysis can take place.

Finally, the Africa court goes on to examine the external signs of
MOVE’s purported religion. This is the final step in the religion analy-

sis. To this end, the court states as follows:

“A third indicium of a religion is the presence of any formal,
external, or surface signs that may be analogized to accepted
religions. Such signs might include formal services, ceremonial
functions, the existence of clergy, structure and organization,
efforts at propagation, observance of holidays and other similar

manifestations associated with the traditional religions.”!'®

Aswe will later see, in the Meyers opinion, this list gets expanded and

117 Africa, 662 F2d at 1035.
118 Africa, 662 F2d at 1035.
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the court in Meyers gives more detail as to what each of these formali-
ties entails. It is worth noting that in footnote 21, the court in Africa
cites to the Malnak opinion for the proposition that, “Since ‘a religion
may exist without any of these signs. . .they [may not be] determinative,
at least by their absence, in resolving a question of definition.”'"” In
Malnak, SCI/TM had barely any of these outward signs, however, the
court zeroed in on the “Puja” or its sacred ceremony, as a significant
outward sign of its religious character. Accordingly, I believe that con-
sistent and detailed sacred ceremonies and rituals likely go a long way
in helping courts find religion status in First Amendment cases.

After discussing the specific indicia which comprise the third factor,
the court goes into its brief analysis of MOVE in these regards:

“MOVE lacks almost all of the formal identifying characteris-
tics common to most recognized religions. For example, Africa
testified that his organization did not conduct any special services
and did not recognize any official customs. Similarly, the group
apparently exists without an organizational structure, since
MOVE consists of only “one member” and since “everything
is level.” In this connection, although Africa claimed to be an
ordained “Naturalist Minister,” he did not make clear what re-
sponsibilities and benefits, if any, this title conferred on him in
contradistinction to other MOVE members. Moreover, MOVE
apparently celebrates no holidays, since it takes the position that
every day of the year is equally important. Finally, although
Africa referred to a series of guidelines that supposedly were
written by John Africa and that allegedly set forth MOVE’s
principal tenets, 7o such documents were made available to the

district court; thus, the record contains nothing that arguably

119 Id. at 1036 n. 21 (citing Malnak, 592 E.2d at 209; Stevens v. Burger, 428 E.Supp.
896, 900 (E.D.N.Y. 1977) (“Neither the trappings of robes, nor temples of stone,
nor a fixed liturgy, nor an extensive literature or history is required to meet the test of
beliefs cognizable under the Constitution as religious.”).
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might pass for a MOVE scripture book or catechism. Given what
we know about the group from the record, we are of the view
that MOVE is not structurally analogous to those “traditional”
organizations that have been recognized as religions under the

First Amendment.”!?°

As we can see from the above-quoted language, the court found
that MOVE did not possess any of the specific outward indicia that
comprise the third factor in the religion analysis. Ultimately, MOVE
did not satisfy any of the three criteria used to determine whether its
beliefs and doctrine were religious under the First Amendment. In

closing, the court in Africa makes the following remarks:

“We conclude first, that to the extent MOVE deals with “ulti-
mate” ideas, a proposition in itself subject to serious doubt, it
is concerned with secular matter and not with religious prin-
ciples; second, that MOVE cannot lay claim to be a compre-
hensive, multi-faceted theology; and third, that MOVE lacks
the defining structural characteristics of a traditional religion.
The “new set of ideas or beliefs” presented by Africa does not
appear to us to “confron[t] the same concerns, or serv[e] the
same purposes as unquestioned and accepted ‘religions,” Mal-
nak, 592 F.2d at 207 (concurring opinion). We hold, therefore,
that MOVE, at least as described by Africa, is not a religion for
purposes of the religion clauses. We do not conclude that Afri-
ca’s sincerely-held beliefs are false, misguided, or unacceptable,
but only that those beliefs, as described in the record before us,

are not “religious,” as the law has defined that term.”*!

While I will reserve the bulk of my analysis of entheogenic reli-

gions for a later chapter, I would like to take a moment and make an

120 Africa, 662 F2d at 1036.
121 1Id.
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important point that many I've worked with did not initially com-
prehend: the importance of creating a statement of beliefs. The Africa
case is a perfect example of why an entheogenic, or any other religion
seeking protection under the First Amendment would want to create a
detailed statement of beliefs.

In Africa, the court largely had to rely on the testimony of Africa to
establish the facts surrounding his religious claims.'*> However, he did
submit a document to the court entitled, “Briefto Define the Importance
of MOVE’s Religious Diet,” which according to the court “...sets forth
an elaborate explanation of the MOVE philosophical framework and
consequently constitutes extremely pertinent evidence for purposes
of assessing the nature of the organization.”'?® Clearly, courts con-
sider doctrines and beliefs, which are actually recorded, to be highly
probative evidence of the religious nature of an organization.

The Africa case is important for a number of reasons: first, and
most importantly, it helps us to distinguish between what the courts
view as religion and what they view as a way of life or social philosophy.
Second, this case shows the importance of having ultimate beliefs. As
I stated above, without some type of ultimate belief or belief systems,
the comprehensiveness of any sort of belief systems is wholly irrelevant
and will most likely be found to be merely a way of life or social phi-
losophy. Finally, the Africa case shows us the importance of recording
an organization’s beliefs. The court in Africa noted that the brief sub-
mitted by Africa was highly relevant to its” analysis.

As a parting note, I would like to mention that the courts seem to
be slightly more hesitant to accept a religion in prisoner cases like Africa.
While such an explicit statement would be unconstitutional, courts in
prisoner cases constantly cite to the motivation of prisoners to invent
religious beliefs in order to have a reprieve from the mundaneness of
prison life. Therefore, I believe that courts view these cases with a bit

more skepticism than other cases involving non-incarcerated claimants.

122 1d. at 1036 n. 22.
123 Afvica, 662 E2d at 1027.
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Ultimately, I do not believe this fact affected the Africa court’s analysis,

but it is worth mentioning.
3. United States v. Kuch'**

Before I discuss the D.C. District Court’s opinion in Kuch, let me give
some context as to why I am discussing such a case at this point in the
book. Both Malnak and Africa are cases which helped form the foun-
dation of the religion test we know today, as ultimately espoused in
the Myers opinion. The Kuch opinion, pre-dates the Malnak and Africa
opinions. As such, it is not necessarily an instrumental or landmark
case as to the current formulation of the religion test. However, as we
will see, Kuch concerns a purported psychedelic religion and Meyers
concerns a purported marijuana religion. Therefore, I feel it is neces-
sary to cover Kuch before Meyers so we can see the evolution of how
courts dealt with purported religions seeking exemption from general
laws like the Controlled Substances Act. Moreover, Kuch is cited many
times in the Myers opinion and was therefore likely instrumental in the
Meyers court formulating its’ opinion.

The Kuch opinion concerned the Neo-American church and the
prosecution of one of its ordained ministers, Judith Kuch, for viola-
tions of various drug laws which predated the Controlled Substances
Act.'” In defense of her prosecution Kuch made a freedom of religious
exercise claim. Therefore, the main issue before the court, for our pur-
poses, was whether the Neo-American church qualified as a religion
under the First Amendment.

Instead of offering any of her individual subjective beliefs into ev-
idence, Kuch relied solely on her position (ordained minister) within
the church and listed “the requirements and attitudes of the church as

constituted” as evidence of her religion.'” The Neo-American church

124 288 ESupp. 439 (D.D.C. 1968).
125 Id. at 441.
126 1d. 442-43.
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was incorporated in California in 1965 as a non-profit corporation.'”’
At the time of the Kuch opinion, the church boasted a nationwide
membership of 20,000.'% The leader of the church, Kuch, was named
“Chief Boo Ho0.”'® In this capacity, Kuch supervised all the Boo Hoos
in her area, with there being about 300 Boo Hoos across the country
at that time.”® In order to become a member of the Neo-American

Church, one must have subscribed to the following principles:

“(1) Everyone has the right to expand his consciousness and
stimulate visionary experience by whatever means he considers
desirable and proper without interference from anyone;

(2) The psychedelic substances, such as LSD, are the true Host
of the Church, not drugs. They are sacramental foods, manifes-
tations of the Grace of God, of the infinite imagination of the
Self, and therefore belong to everyone;

(3) We do not encourage the ingestion of psychedelics by those

who are unprepared.”"?!

Building on this credo, the Church specified that “It is the religious
duty of all members to partake of sacraments on regular occasions.”"*?
The Boo Hoos of the Church were “ordained” without any formal
training, guided members on psychedelic trips, acted as a counselor for
individuals having a “spiritual crisis,” and administered and interpreted
the Church to those that are interested.'?® The court in Kuch made the

following further observations regarding the Neo-American Church:

“The Boo Hoo of the Georgetown area of Washington D.C.,,

127 1d. at 443.

128 Kuch, 288 ESupp. at 443
129 Id.

130 Id.

131 Kuch, 288 ESupp. at 443.
132 Id.

133 Id.
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testified that the church was pantheistic and lacked a formal
theology. Indeed, the church officially states in its so-called
“Catechism and Handbook” that “it has never been our objec-
tive to add one or more institutional substitute for individual
virtue to the already crowded lists.” In the same vein, this liter-
ature asserts,  We have the right to practice our religion, even
if we are a bunch of filthy, drunken bums.” The members are
instructed that anyone should be taken as a member “no mat-

ter what you suspect his motives to be.”!**

Above are the facts surrounding the Neo-American church as dis-
cussed in the Kuch court’s opinion. With these facts in mind, the court
goes into analyzed the Neo-American church. However, before sorting
out the facts, the court espouses the following principles regarding the
definition of religion:

“The dividing line between what is, and what is not, a religion is
difficult to draw. The Supreme Court has given little guidance.
Indeed, the Court appears to have avoided the problem with
studied frequency in recent years. Obviously, this question is a
matter of delicacy and courts must be ever careful not to per-
mit their own moral and ethical standards to determine the re-
ligious implications of beliefs and practices of others. Religions
now accepted were persecuted, unpopular and condemned at
their inception. Subtle and difficult though the inquiry may
be, it should not be avoided for reasons of convenience. There
is need to develop a sharper line of demarcation between reli-
gious activities and personal codes of conduct that lack spiri-
tual import. Those who seek the constitutional protections for
their participation in an establishment of religion and freedom

to practice its beliefs must not be permitted the special free-

134 Id.
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doms this sanctuary may provide merely by adopting religious
nomenclature and cynically using it as a shield to protect them
when participating in antisocial conduct that otherwise stands
condemned. In a complex society where the requirements of
public safety, health and order must be recognized, those who
seek immunity from these requirements on religious grounds
must at the very least demonstrate adherence to ethical stan-

dards and a spiritual discipline.”'®

After laying out the guiding principles, the court states that Kuch
seeks to have the Church, “...designated a religion primarily by em-
phasizing that ingestion of psychedelic drugs brings about a religious
awareness and sharpens religious instincts.”'*® Here, there was evidence
offered in support of the Neo-American Church’s assertion that, ...
psychedelic drugs may, among other things, have religious implica-
tions.” To this end, Kuch offered various writings on the subject and
also offered expert testimony from two professors who, although not
members of the Church, had a theological interest in the subject and
who had themselves taken psychedelics experimentally and studied the
religious manifestations of their experiences.'” In response to the evi-
dence offered, the court in Kuch stated as follows:

“Just as sacred mushrooms have for 2,000 years or more trig-
gered religious experiences among members of Mexican faiths
that use this vegetable, so there is reliable evidence that some
but not all persons using LSD or marihuana under controlled
conditions may have what some users report to be religious or

mystical experiences. Experiments at Harvard and at a mental

135 Kuch, 288 ESupp. at 443-44. The Kuch case predates the Malnak and Africa
opinion, so the indicia promulgated by the Third Circuit in those two opinions, were
not yet in existence. However, you see in this quote the district court observes the
need for some type or workable to be established.

136 Id. at 444.

137  Kuch, 288 F.2d at 444.
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institution appear to support this view and there are specif-
ic case histories available, including the accounts of the pro-
fessors who testified as to their personal experience under the
influence of psychedelic drugs. Researchers have found that
religious reactions are present in varying degrees in the case
of from 25 percent to 90 percent of those partaking. A re-
ligious reaction appears most frequently among users already
religiously orientated by training and faith. While experiences
under the influence have no single pattern, a religious reaction
includes the following effects. Sometimes senses are sharpened
and apparently mixed feeling of awe and fear results. There
may be mystery, peace, and a sharpening of impressions as to
all natural objects, perhaps even something akin to the vision
Moses had of a burning bush as described in Exodus. That
there may be wholly different effects upon individuals is equal-
ly clear. Psychotic episodes may be initiated, leading to panic,
delusions, hospitalization, self-destruction and various forms
of antisocial and criminal behavior, as will later be indicated in

more detail.”!?®

This passage deserves some brief comment. Here, the court ac-
knowledges that there are indeed instances when users have religious
experiences with entheogens. The court accepted expert testimony and
other writings in this regard. It is good to know that testimony from
professors with personal experience ingesting entheogens was received
by the court. It is likely that an entheogenic religion unattached to any
specific lineage or history of use would need similar expert testimony
to establish the religious nature of the entheogenic experience.

The court quotes a statistic that 25%-90% of entheogen users will
have some type of religious experience. Unfortunately, the court does

not cite to where this statistic was obtained. It would be good to know

138 Id.
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whether the statistic was gathered from participants engaged in a sa-
cred ceremony or just from people consuming entheogens under any
circumstances. In the next chapter, we will learn the probability of hav-
ing a primary religious experience under the influence of entheogens
is greater when the set and setting (i.e. sacred ceremony) is carefully
established. In any event, the court did take note of this evidence and
did not immediately use the fact that user experience wasn’t 100% to
discredit the Neo-American Church. We will see later in the opinion,
where the court gets the idea that entheogens can produce psychotic
episodes and lead to a plethora of negative side effects. Suffice it say,
the research conducted with entheogens since 1968 has proven these
claims to be at least somewhat misleading. Moreover, the discussion
of negative side effects is more related to the government’s burden of
proving a compelling interest in regulating the ingestion of entheo-
gens in a religious setting. It is worth noting that because this case was
decided in 1968 there have been several instances where the govern-
ment has been unable to prove a compelling governmental interest in
preventing the ingestion of entheogens under certain circumstances.'®

After citing and briefly summarizing the evidence received in the
case, the Kuch court goes into analyzing the bona fides of the Neo-
American Church:

“While there may well be and probably are some members of
the Neo-American Church who have had mystical and even
religious experiences from the use of psychedelic drugs, there
is little evidence in this record to support the view that the
Church and its members as a body are motivated by or associ-
ated because of any common religious concern. The fact that
the use of drugs is found in some ancient and some modern
recognized religions is an obvious point that misses the mark.
What is lacking in the proofs received as to the Neo-American

139 See UDV and Santo Daime cases.
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Church is any solid evidence of a belief in a supreme being,"® a
religious discipline, a ritual, or tenets to guide one’s daily existence.
It is clear that the desire to use drugs and to enjoy drugs for their
own sake, regardless of religious experience, is the coagulant of this

organization and the reason for its existence.”'"!

It is evident from the above-quoted language, that the court was
not necessarily opposed to the idea of religious use of entheogens. What
it took issue with was the Neo-American Church’s lack of a cohesive
purpose. More specifically, the court did not have any evidence show-
ing that the sole purpose of the Neo-American Church was to effec-
tuate religious experiences through the sacramental use of entheogens.
None of the materials provided to the court noted any specific ideas
or protocols as to how the church would attempt to effectuate such
religious experiences. To the contrary, the credo provided merely stated
that its members should ingest entheogens often, with no specification
as to where or under what circumstances. Therefore, the court found it
lacked solid evidence of a “religious discipline” or “ritual” among other
things. Next, the court examines other aspects of the Neo-American
Church and explains why the evidence before it lacks the requisites for
protection under the First Amendment:

“Regarding the so-called “Catechism and Handbook” of the
Church containing the pronouncements of Chief Boo Hoo,
one gains the inescapable impression that membership is mocking
established institutions, playing with words and totally irrelevant

in any sense of the term. Each member carries a “martyrdom re-

140 DPlease note that this belief in a Supreme Being is no longer a requirement to be
a valid religion under the First Amendment. Please refer to the discussion of Malnak
earlier in this chapter, where the 3™ circuit explicitly held that such a belief was
not longer required to be a religion under the First Amendment. Kuch was decided
almost ten years prior to Malnak, so at that time the court in Kuch was under the
impression that such was a requirement.

141 Kuch, 288 F2d at 444 (Emphasis Added).
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cord” to reflect his arrests. The Church symbol is a three-eyed
toad. Its bulletin is the “Divine Toad Sweat.” The Church key
is, of course, a bottle opener. The official songs are “Puff, the
Magic Dragon” and “Row, Row, Row Your Boat.” In short, the
“Catechism and Handbook” is full of goofy nonsense, contra-
dictions, and irrelevant expressions. There is a conscious effort
to assert in passing the attributes of religion but obviously only
for tactical purposes. Constitutional principles are embraced
wherever helpful to the cause but the effect of the “Catechism
Handbook” and other evidence as a whole is agnostic, showing no
regard for a supreme being, law or civic responsibility.

The official seal of the Church is available on flags, pillow
cases, shoulder patches, pill boxes, sweat shirts, rings, portable
“communion sets” with chalice and cup, pipes for “sacramental
use,” and the like. The name of the Church is at the top of the
seal and across the bottom is the Church motto: “Victory over
Horseshit!”. 7he Court finds this helpful in declining to rule the
Church is a religion within the meaning of the First Amendment.
Obviously the structure of this so-called Church is such that mere
membership in it or participation in its affairs does not constitute
proof of the beliefs of any member, including Kuch. In short, she
has totally failed in her burden to establish her alleged religious
beliefs, an essential premise to any serious consideration of her mo-

tion to dismiss.” %

Ultimately, the court in Kuch found that, “The Neo-American
Church is not an establishment of religion and defendant Kuch has
not sustained her burden of demonstrating that her religious beliefs
require her to ingest psychedelic drugs.”'*® It is clear the court was less

than impressed with the evidence presented in support of the Neo-
American Church. As I said in “The Law of Entheogenic Churches

142 Kuch, 288 E2d at 445.
143 1d. at 452.
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in the United States,” courts are quick to dismiss purported religions
which mock established religions or institutions. This a textbook case
of such mockery. In addition to lacking a cohesive structure aimed
at effectuating primary religious experiences through the sacramental
consumption of entheogens, the Neo-American Church also mocked
other religions and institutions. Regardless of the outcome in the Kuch
case, as will be discussed in a later chapter, it is very instructive on how
an entheogenic church should be structured and operated in order to
have greater chances at being recognized as a religion under the First

Amendment.
4. U.S. v. Meyers:'*

As stated above, the Meyers opinion contains the generally accepted
test for what constitutes a religion under the First Amendment. As we
will see, it is a product of the Malnak and Africa opinions. The court
in Meyers, however, goes a step further and expounds upon what is
meant by each of the indicia to be examined. While I did not delve
into the facts of Meyers in “The Law of Entheogenic Churches in the
United States,” I will conduct a detailed analysis of them in this book,
as it gives amazing insight into how courts would examine purported
religions which seek exemption to the Controlled Substances Act.
Before I dive into the Meyers opinion, I must mention that it was
decided after the passage of the Religious Freedom and Restoration Act
(RFRA).'"" As such, its determination of what constitutes a religion is
pursuant to that Act, as opposed to the First Amendment, technically.
However, as the Meyers court notes at length, it believed that Congress

intended the courts use the pre-Smith'“ First Amendment case law

144 906 ESupp. 1494 (D. Wyo. 1995).

145 42 U.S.C. § 2000bb, et. seq.

146  Department of Human Resources of Oregon v. Smith, 494 U.S. 872, 110 S.Ct.
1595, 108 L.Ed.2d 876 (1989).
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in defining the terms contained in RFRA, including the definition of
religion. To this point, the court in Meyers states the following:

“Perhaps realizing that defining “religion” would require it to
“ponder the imponderable” and define the indefinable,” Jacques
v. Hilton, 569 ESupp. 730, 731 (D.N.J. 1983), Congress did
not attempt to define “religion” in RFRA’s definition section.
Although RFRA does not define “religion,” its language sug-
gests that courts should rely on First Amendment case law to
define that which is left undefined. This suggestion arises from
the obvious fact that RFRA is based on, and responds to, First
Amendment jurisprudence. See 42 U.S.C. § 2000bb(a). Con-
gress expressly stated that the purpose of RFRA is “to restore
the compelling interest test as set forth in Sherbert v. Verner,
374 U.S. 398 [83 S.Ct. 1790, 10 L.Ed.2d 965] (1963) and
Wisconsin v. Yoder, 406 U.S. 205 [92 S.Ct. 1526, 32 L.Ed. 15]
(1972).” 42 U.S.C. § 2000bb(b). The compelling interest test
is, of course, a constitutional test. Because RFRA uses pre-
Smith constitutional standards to establish statutory rights, this
Court concludes that RFRA defines “religion” in the same way
that federal courts have defined religion for First Amendment

purposes.”

After concluding that Congtress, in enacting RFRA, intended to
enshrine the pre-Smith definition of religion into the statute, the court
in Meyers goes on to note the foundational principles which should
guide any courts analysis of a purported religion. According to the
court, the jurisprudence we have previously examined in this chapter
is a “patchwork” of cases which provide “a workable definition of re-
ligion.”!*® As such, it goes on to further expound upon the principles

enunciated therein:

147 Meyers, 906 E.Supp. at 1499.
148 1d.
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“The Court examines these cases (religious exercise/definition
of religion cases) with two prudential propositions in mind.
The first is that one man’s religion will always be another man’s
heresy. The court will not, therefore, find that a particular set of
beliefs is not religious because it disagrees with the beliefs. See
Kuch, 288 ESupp. at 443 (court must not use own moral and
ethical standards to determine whether beliefs are “religious.”).
Nor will the Court find that a particular set of beliefs is not reli-
gious because the beliefs are, from either the Court’s or society’s
perspective, idiosyncratic, strange, solipsistic, fantastic, or pe-
culiar."” See Africa v. Commonwealth, 662 F.2d 1025, 1030 (3™
Cir. 1981) (judges are not “oracles of theological verity”); Ste-
vens v. Berger, 428 E.Supp. 896, 899 (E.D.N.Y. 1977) (appar-
ently preposterous beliefs warrant constitutional protection).
The second proposition is that if there is any doubt whether a
particular set of beliefs constitutes a religion, the Court will err
on the side of freedom and find that the beliefs are a religion.
In a country whose founders were animated in large part by a
desire for religious liberty, to do otherwise would ignore a ven-

erable (albeit checkered) history of freedom and tolerance.”"°

There are a few very key takeaways from this excerpt of the Meyers

149 In the Meyers opinion, the court states the following in footnote No. 3: “The
court in Saint Claire v. Cuyler, 481 ESupp. 732, 736 (E.D.Pa. 1979), revid on other
grounds, 634 E2d 109 (374 Cir. 1980), was simply wrong when it stated that “[s]
o long as no idiosyncratic religious claims are made, particular to the individual
asserting the right to the practice, the court is bound only to assess the sincerity of
the believer and not the significance of the belief.” Long ago, Judaism, Christianity,
and Islam were “idiosyncratic” and particular to a few individuals. The same can be
said of newer religions, such as the Church of Mormon and the Unification Church.
Under the Saint Claire court’s approach, none of these religions at their inception
would have been entitled to First Amendment protection.” In terms of non-lineage
entheogenic religions, this statement made by the Meyers court is extremely import-
ant. Here, the court acknowledges that even new beliefs and/or beliefs particular to
an individual or small group of individuals is worthy of protection under the first
amendment, if those beliefs qualify as religious.

150 Meyers, 906 E.Supp. at 1499.
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court’s opinion. First, it clearly states that judges need, to the best of
their ability, to remove any inherent bias they may have against a set
of beliefs. Second, the court states that beliefs which are particular to
an individual or a small group of individuals also warrant protection if
they are religious. Therefore, no matter how outlandish the beliefs are,
or how few individuals hold those beliefs, should not affect a court’s
analysis of their religiosity under the First Amendment. Finally, the
court states that it should err on the side of protection even if there are
doubts as to whether a certain set of beliefs is religious. In my opin-
ion, these types of jurisprudential principles very much favor entheo-
gen-based groups unattached to any specific lineage or history of use.
Next, the Meyers court succinctly describes the reasoning as to why

fixing at least some sort of workable definition is desirable:

“It may be that given the ethereal and evolving nature of re-
ligion, there never should be such a test. Fixing a definition
carries risks. If—in the laudable interest of protecting every
conceivable form of religion, present and future—the defini-
tion is exceptionally broad, the term “religion” might well be
stretched beyond recognition. The danger here lies in the fact
that the definition would encompass all manner of outlooks,
philosophies, beliefs, and lifestyles. Adherents to these outlooks,
philosophies, beliefs, and lifestyles would then be able to claim
First Amendment or RFRA protection for their ‘religious” acts,
whether legal or not. On the other hand, not fixing a definition
of religion carries risks as well. If—in the laudable interest of
retaining the jurisprudential flexibility to include new religions
and to exclude social philosophies—the definition is left vague,
the “term” religion might acquire different meanings depend-
ing on the predilections of a particular court. The danger here
lies in the fact that a court with particular leanings might ma-
nipulate the definition to include beliefs with which it agrees,
while a court with different leanings later might manipulate
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the definition to exclude beliefs with which it disagrees. In oth-
er words, the trees of religious freedom would bend with the

political breeze.”"!

The above-quoted language from the Meyers opinion sums up the
importance of fixing a definition of religion which is broad enough
to include new and peculiar religious beliefs, while at the same time
preventing safe harbor under the First Amendment for those whose
beliefs aren’t religious. As we have seen in the case law examined up
until this point, the courts are constantly trying to strike this balance.
As with many different areas of law, fixing a rigid test or definition is,
often times, not the most desirable thing to do, lest the courts lose
the ability to strike such delicate balances. While fixing rigid tests and
definitions helps to provide some measure of predictability to the law,
in the process it can deny sympathetic parties legal rights to which they
should be entitled. Here, we see the Meyers court acknowledging this
legal and cultural tug of war and working to invent a proper definition
of religion.

Before it gets into its formulation of a religion definition, the court
in Meyers briefly discusses the way it will approach the factors in light
of Meyer’s purported religion:

“In an attempt to avoid these dangers, this Court has canvassed
the cases on religion and catalogued the many factors that the
courts have used to determine whether a set of beliefs is “re-
ligious” for First Amendment purposes. These factors, as list-
ed below, impose some structure on the word “religion.” The
structure necessarily is calico, composed—as it is—of language,
history, theology, philosophy, psychology, and law. It is, none-
theless, structure. The Court will use this structure to include,

not exclude. By this, the Court means that it will examine

151 Meyers, 906 E.Supp. at 1501.
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Meyers’ beliefs to determine if they fit the factors. To the ex-
tent they do, it indicates to the Court that his beliefs are reli-
gious. The threshold for inclusion—i.e., that Meyers beliefs are
religious—is low. This minimal threshold, uncertain though it
may be, ensures that the Court errs where it should, on the side
of religious freedom. The Court will not, on the other hand,
examine Meyers’ beliefs and conclude that they are not reli-
gious because they do not fit the factors. Bluntly stated, there
is no absolute causal link between the fact that Meyers’ beliefs
do not fit the criteria and the conclusion that his beliefs are not

religious.”">?

As the above quoted language makes clear, the religion test is very
liberal and just because a set of beliefs and practices do not fit into the
factors, doesn’t mean that a court will not find them to be religious. As
I've stated previously, these factors are merely guideposts for the court
to use when analyzing a set of beliefs and practices. As the court states,
the threshold for inclusion (as religious) is low. Therefore, if a set of
beliefs and practices meets some of the criteria, more likely than not,
the court will side on their inclusion as religious.

The court then goes into listing the factors it has gleaned from
the prior First Amendment jurisprudence. You will likely recognize
most of these factors as emanating from the Malnak and Africa cases.
However, the Myers court goes a little further in defining each element
and adds a few to the list. The Meyers test reads as follows:

1. Ultimate Ideas: Religious beliefs often address fundamen-

tal questions about life, purpose, and death. As one court
has put it, “a religion addresses fundamental and ultimate
questions having to do with deep and imponderable mat-
ters.” Africa, 662 F.2d at 1032. These matters may include

existential matters, such as man’s perception of life; onto-

152 Meyers, 906 ESupp. at 1501-02.
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logical matters, such as man’s sense of being; teleological
matters, such as man’s purpose in life; and cosmological

matters, such as man’s place in the universe.

2. Metaphysical Beliefs: Religious beliefs often are “metaphys-
ical,” that is, they address a reality which transcends the
physical and immediately apparent world. Adherents to
many religions believe that there is another dimension,
place, mode, or temporality, and they often believe that
these places are inhabited by spirits, souls, forces, deities,

and other sorts of inchoate or intangible entities.

3. Moral or Ethical System: Religious beliefs often prescribe a
particular manner of acting, or way of life, that is “moral” or
“ethical.” In other words, these beliefs often describe certain
acts in normative terms, such as “right and wrong,” “good
and evil,” or “just and unjust.” The beliefs then proscribe
those acts that are “wrong,” “evil,” or “unjust.” A moral or
ethical belief structure also may create duties — duties of-
ten imposed by some higher power, force, or spirit — that
require the believer to abnegate elemental self-interest.

4. Comprebensiveness of Beliefs: Another hallmark of “religious”

ideas is that they are comprehensive. More often than not,
such beliefs provide a zelos, an overarching array of beliefs
that coalesce to provide the believer with answers to many,
if not most, of the problems and concerns that confront
humans. In other words, religious beliefs generally are not
confined to one question or a single teaching. Africa, 662
E2d at 1035.

5. Accoutrements of Religion: By analogy to many of the estab-

lished or recognized religions, the presence of the following
external signs may indicate that a particular set of beliefs
is “religious”:

a. Founder, Prophet, or Teacher: Many religions have been

wholly founded or significantly influenced by a deity,
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teacher, seer, or prophet who is considered to be divine,
enlightened, gifted, or blessed.

b. Important Writings: Most religions embrace seminal,

elemental, fundamental, or sacred writings. These
writings often include creeds, tenets, precepts, para-
bles, commandments, prayers, scriptures, catechisms,
chants, rites, or mantras.

c. Gathering Places: Many religions designate particular

structures or places as sacred, holy, or significant. These
sites often serve as gathering places for believers. They
include physical structures, such as churches, mosques,
temples, pyramids, synagogues, or shrines; and natural
places, such as springs, rivers, forests, plains, or moun-

tains.

d. Keepers of Knowledge: Most religions have clergy, min-
isters, priests, reverends, monks, shamans, teachers,
or sages. By virtue of their enlightenment, experience,
education, or training, these people are keepers and
purveyors of religious knowledge.

e. Ceremonies and Rituals: Most religions include some

form of ceremony, ritual, liturgy, sacrament, or pro-
tocol. These acts, statements, and movements are pre-
scribed by the religion and are imbued with transcen-
dent significance.

. Structure or Organization: Many religions have a con-

gregation or group of believers who are led, supervised,
or counseled by a hierarchy of teachers, clergy, sages,
priests, etc.

g. Holidays: As is etymologically evident, many religions
celebrate, observe, or mark “holy,” sacred, or important
days, weeks, or months.

h. Diet or Fasting: Religions often prescribe or prohibit
the eating of certain foods and the drinking of certain
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liquids on particular days or during particular times.

i. Appearance and Clothing: Some religions prescribe the

manner in which believers should maintain their phys-
ical appearance, and other religions prescribe the type
of clothing that believers should wear.

j.  Propagation: Most religious groups, thinking that
they have something worthwhile or essential to offer
non-believers, attempt to propagate their views and
persuade others of their correctness. This is sometimes
called “mission work,” “witnessing,” “converting,” or

proselytizing.”'>

Here, we see that the court in Meyers has added two factors to the
list that were not explicitly discussed in earlier jurisprudence. The first
one it added was “Metaphysical Beliefs.” This factor essentially asks if
the belief system accounts for any alternate reality that transcends the
immediately apparent world. Moreover, the court observes that often
religions believe these alternate dimensions are inhabited by various
types of entities. This is factor is fairly straightforward. I bet most peo-
ple would consider such beliefs religious, or at least spiritual in nature.
As many are aware, most shamanic religions of the world are based
upon these types of beliefs, and I don’t believe that any court would
have a tough time finding such beliefs to be religious under the Meyers
test, or with any other formulation used for defining religion.

The court also adds “Moral or Ethical System” to the list of factors.
By this, the court essentially means normative beliefs, as in right and
wrong or moral and immoral. Moreover, the court notes that many
times these moral or ethical systems impose some type of duty upon
adherents. In footnote 7, the court in Meyers states as follows, “To
the extent that these morals or ethics restrain behavior, they comport

with the original meaning of the “religion,” which comes from the

153 U.S. v. Meyers, 906 F. Supp. at 1502-03.



4| The Law of Entheogenic Churches (Volume. 1)

»?154 Tt is no se-

Latin verb religare, meaning to “tie back” or “rebind.
cret that such moral or ethical systems, in conjunction with rampant
self-righteousness and hypocrisy, have turned many people away from
established or organized religions. As such, we will likely see more and
more religions doing away with normative doctrines or directives. In
any event, this is just one of the factors to examine when undertaking
a religion analysis under the First Amendment.

In my opinion, the first four factors listed in the Meyers opinion are
the most important in determining whether a set of beliefs qualifies as
religious. However, it is also my belief that their accoutrements, or out-
ward signs, makes organizations more readily recognizable as religious.
Obviously, the first four factors deal more with the fundamentals of a
religion as they relate to substance, and the accoutrements link more to
form. Regardless, each of the Meyers factors are not dispositive in and
of themselves.

In footnote 8 of the opinion, regarding the accoutrement factors,

the court states as follows:

“Professor Tribe argues that courts cannot properly rely on these
types of “externalities” because they “unduly constrain the
concept of religion.” American Constitutional Law at 1181-
82. Using the “inclusion” approach, precisely the opposite is
true: the Court may find that a new, unique, or unfamiliar set
of beliefs is “religious” because the beliefs exhibit some of the
vast array of “externalities” that are the hallmarks of most other

religions.”

Here we see the court take note of scholarly disagreement con-

cerning the inclusion of the accoutrement factors. However, the court

154 Meyers, 906 ESupp. at 1502, n. 7 (citing Fellowship of Humanity v. County
of Alameda, 153 Cal.App.2d 673, 315 P2d 394, 401 (1957); Van Alstyne, First
Amendment at 1101 n. 1).

155 Meyers, 906 E. Supp. at 1502.
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quickly dismisses these concerns on the premise that they could be
used as a means to include new beliefs as religious as opposed to ex-
cluding them; although the exact opposite could also be true. As we
have seen in the prior case law, this is fundamentally a test by analogy;
meaning that what is really happening is a comparison of new beliefs
and practices to established religious beliefs and practices. These fac-
tors just memorialize what aspects of established religions will be used
as the means of comparison. However, in realizing that established re-
ligions cannot be the sole measure, the court leaves open the possibility
that even if a set of beliefs meets none of the factors, they could still yet
be found to be religious. Defining religion under the First Amendment,
as we have seen, is an extremely delicate process which escapes reduc-
tion to a bright line test.

Before the Meyers court proceeds to analyze Meyers’ religious be-
liefs pursuant to the stated factors, it discusses the origin of the test and

the overarching principles governing its analysis:

“As is apparent, the Court has compiled many of these factors
by looking to other religions as models.”*® E.g., Malnak v. Yogi,
592 E2d 197, 207 (3" Cir. 1979). Despite this fact, the Court

recognizes that it cannot rely solely on established religions to

156 At footnote 10, the Meyers court makes a very interesting comment that is
relevant to for this particular writing, “Unfortunately, another factor that the Court
could have included in the list is “Dogmatism and Intolerance.” One need not be
exceptionally familiar with the course of human history to realize that religious intol-
erance has been and continues to be the cause of countless deaths, many wars, and
endless suffering.” I point out this footnote because it seems to eliminate, or at least
discount, any courts’ analysis of dogmatism and intolerance as a point of reference
between established religions and newer belief systems seeking inclusion as religious.
Again, I know many people in the entheogenic church space, who I have worked
with, that insist their church not include any dogmatism. Moreover, intolerant is
not a common characteristic of most people who engage in the religious use of en-
theogens. I am very proud of this fact, and it speaks volumes about the effects these
sacred substances have on individuals who engage them on a spiritual/religious level;
especially considering the society in which we live. Now the community can be rest
assured that the lack of dogmatic beliefs or intolerance will not count against them
when seeking inclusion as a religion under the First Amendment.
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guide it in determining whether a new and unique set of beliefs
warrants inclusion. Thus, the Court again emphasizes that no
one of these factors is dispositive, and that the factors should
be seen as criteria that, if minimally satisfied, counsel the in-
clusion of beliefs within the term “religion.” See Malnak, 592
E2d at 210 (three indicia of religion are “helpful” but not a
final test for religion).

Under this low-threshold “inclusion test,” the Court pre-
sumes the following sets of beliefs are “religious”: Judaism,
Christianity, Islam, Hinduism, Buddhism, Shintoism, Confu-
cianism, and Taoism. Undoubtedly, the test would also lead to
the conclusion that the following groups are “religious”: Hare
Krishnas, Bantus, Mormons, Seventh Day Adventists, Chris-
tian Scientists, Scientologists, Branch Davidians, Unification
Church Members, and Native American Church Members
(whether Shamanists or Ghose Dancers). More likely than not,
the test also includes obscure beliefs such as Paganism, Zoro-
astrianism, Pantheism, Animism, Wicca, Druidism, Satanism,
and Santeria. And casting a backward glance over history, the
test surely would have included what we now call “mythology”:
Greek religion, Norse religion, and Roman religion.

All of this probable inclusion leads to an obvious question:
Is anything excluded? Purely personal, political, ideological, or
secular beliefs probably would not satisty enough criteria for
inclusion. See Africa, 662 F.2d at 1036 (holding that beliefs are
secular, not religious); Berman, 156 F.2d at 380-81 (holding
that beliefs are personal, not religious) Church of the Chosen
People, 548 ESupp. at 1253 (Holding that beliefs are sexual
and secular, not religious). Examples of such beliefs are: ni-
hilism, anarchism, pacifism, utopianism, socialism, libertarian-

ism, Marxism, vegetism, and humanism.”"’

157  Meyers, 906 ESupp. 1503-04.
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The above-quoted section of the Meyers opinion is helpful, as the
court draws parallels between established religions it believes would
constitute a religion under the First Amendment and other beliefs and
ideologies it feels would not fit the First Amendment definition of re-
ligion. While some of the ideologies mentioned are easy to understand
as religious, some of the others are not so obvious. In any event, these
distinctions can be helpful when thinking about entheogen-based
religions.

Next, the court goes into its analysis of Meyers’ purported religion,
which begins with a brief recitation of some key facts. Meyers was
arrested and charged with marijuana possession and trafhicking.””® In
defense of the charges, Meyers asserted a freedom of religious exercise
claim under RFRA."? Meyers testified that he had been smoking mari-
juana since the age of 16 and that it had cured him of manic depression.
He further testified that he smokes between 10 and 12 joints a day.'®
Meyers stated that he lived in Ethiopia for a while, but that he never
joined the Ethiopian Zion Coptic Church, which uses marijuana as a
sacrament.'®' Meyers stated that he began worshiping marijuana be-
cause it brought peace into his life.'> According to Meyers, the Church
of Marijuana was formed in 1973 and allegedly had 800 members and
one designated meeting spot at the time of his trial.'®?

Meyers testified that the church’s religion was to grow, possess, and
distribute marijuana.'® The church’s bible was a book entitled, “Hemp
the Marijuana Conspiracy: The Emperor Wears No Clothes—The
Authoritative Historical Record of the Cannabis Plant, Marijuana
Prohibition, How Hemp Can Still Save the World (“Hemp”).'® The

158 Meyers, 906 ESupp. 1495-96.

159 Id.

160 1d. at 1504.

161 1d. (citing Olsen v. DEA, 868 E2d 1458 (D.C. Cir. 1989)).
162 Id.

163 1d.

164 Id.

165 1d.
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church had no formal clergy, but had approximately 20 “teachers,” al-
though Meyers was unable to explain exactly what the teachers did.'*
While the church had teachers, there was no hierarchy or governing
body and the church did nothing to propagate its beliefs, nor believed
that everyone should smoke marijuana; although part of the “religion”
was to work towards the legalization of marijuana.’®’

According to Meyers, he and the other church members prayed to
the marijuana plant.’® The church’s only ceremony revolved around
the smoking and passing of joints.'”” Meyers testified that the act of
smoking joints resulted in “peaceful awareness” for the members.'”
However, Meyers never testified that “peaceful awareness” was a reli-
gious state.'”! While the members are “peacefully aware” they would
speak to one another, although Meyers did not divulge the nature of

their conversations.!”?

Other than the one ceremony, the church had
no other formal services.'”? The court goes on to discuss Meyers reli-

gious philosophy:

“As Meyers sees things, marijuana has great social value. With
impressive alliteration, he called marijuana the “persecuted
plant of peace.” Meyers commented that marijuana plays a role
in social bonding, and—most importantly—it keeps people
off more harmful drugs such as heroin, methamphetamine, co-
caine, and alcohol. The “Church of Marijuana” uses the sacred
weed to wean addicts from these more harmful drugs such as

heroin, methamphetamine, cocaine, and alcohol. The “Church

166 Id.
167 1d.
168  Meyers, 906 E.Supp. 1504.
169 Id.
170 Id.
171 1d.
172 1d.
173 1d.
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of Marijuana” uses the sacred weed to wean addicts off more
harmful drugs.

In response to a question from the Court concerning the
church’s moral code, Meyers said that it was “to give a hand up,
not a hand out.” Apparently, this is a reference to the church’s
efforts to help addicts kick their alcohol and hard drug habits.
In this respect and others, marijuana is a “miracle medicine.”
Meyers referred to marijuana as a medicine many times during
the hearing.

In response to questioning from the Court about the
church’s teachings, if any, on “ultimate ideas” such as life, death,
and purpose, Meyers essentially stated that his views on these
issues are Christian. In fact, he observed, he is Christian. Al-
though (an apparently Christian) God is at the top of the reli-
gion, “the marijuana plant is the center of attention.” Meyers
said that all church members are Christians, but did not assert

that the church was a Christian sect or denomination.”'74

Against this backdrop, the court next goes straight into analyzing
The Church of Marijuana under the definition of religion factors.

A. Ultimate ldeas:

In his testimony, Meyers never mentions any “...beliefs that dealt with
“ultimate concerns” such as life, purpose, and death.” Moreover, the
court noted that The Church of Marijuana had nothing to say regard-
ing “...profound and sublime issues such as man’s sense of self, pur-
pose in life, role in the world, existence in time, and being in space.”
According to the court, “Meyers neither mentioned nor discussed any
beliefs that respond to the sorts of concerns that most other religions

address: a fear of the unknown, the pain of loss, a sense of alienation,

174 1d. at 1504-05.
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feelings of purposelessness, the inexplicability of the world, and the
prospects of eternity.”'”” The court ends by stating that it was unable
to, “...discern anything ultimate, profound, or imponderable about
Meyers’ beliefs.”'7

Here, the court was unable to discern where the Church of
Marijuana dealt with any “ultimate issues.” As discussed above, this
factor is perhaps the most important in distinguishing a religion from
a way of life or social or political philosophy. For the most part, re-
ligions are established to help people find acceptable answers to the
questions listed above. Therefore, any analysis of religion under the
First Amendment should begin with an analysis of whether its belief
system assists in providing an adherent with some type of answers to
these ultimate questions. In a later chapter, I will analyze these ulti-
mate questions in light of transcendent qualities of the entheogenic

experience.
B. Metaphysical Beliefs

This section of the opinion begins with the court’s blunt assertion that,
“There is nothing metaphysical about Meyer’s beliefs. Indeed, every-
thing about his beliefs is physical.”””” Next, the court notes that Meyers
simply smokes dried leaves of a plant and the resulting pharmacolog-
ical effects leave him in a state of “peaceful awareness.” In regards to

these altered states of awareness, the court observes:

“Though the Court does not doubt that certain physical states
can engender or induce different mental states of being, this
does not mean that deliberately altered physical states of being
are themselves “religious.” The Court also recognizes that certain

religious use of mind-altering substances, or engaging in mind-al-

175 Meyers, 906 ESupp. at 1505.
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tering physical activities (such as fasting or sitting in sweat lodges),
as a means to a spiritual end. The end is usually movement toward,
or the perception of, a different reality or dimension. Here there is

no such end.”"’®

This excerpt is very significant. Here, the court overtly recognizes
that there are circumstances where the use of mind-altering substances
is religious. More specifically, the court insinuates that when such is
done for “a spiritual end,” it could be religious. It seems the intention
behind using mind-altering substances affects the way it is perceived
under the religion analysis. The court clarifies even further by stat-
ing that the end of which it speaks is usually a movement towards or
the perception of “a different reality of dimension.” Most if not all
entheogenic/visionary practices would likely be found religious under
this factor.

The court notes that Meyers’ assertion that he smokes 10 to 12
joints a day was not accompanied by any testimony that the same “pro-
pelled him into a perpetual state of religious awareness, or that 10 to
12 joints a day was a means to a religious end.”””” Moreover, Meyers “...
never equated marijuana smoking with a spiritual dimension, mystical
plane, or transcendent reality.”'® In summarizing its analysis under
this factor, the court jovially states that, “...he does not assert that

smoking marijuana lofts him into the realm of the religious.”®'

C. Moral or Ethical System

In regards to a moral or ethical system, the court observes that “The

Church of Marijuana apparently has only one ethical or moral precept:

178 1d.
179 1d.
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Give a hand up, not a hand out.”'®* As stated above, this moral precept
was tied to helping drug addicts kick harder drugs by weening them
off with marijuana. While the court found this aim to be laudable, it
states that “...it hardly supplies church members with the pervasive
guidance that ethics or morals provide.”'® According to the court, “A
single injunction to help others may be moral or ethical under the
standard of most religions (or under the standard secular ethics and
morals), but that does not transform the injunction into an ethics or
morality.”'® Moreover, the court recalls that Meyers never discussed
any “...beliefs or commands that require believers to abandon base
or elemental self-interest” and that “Nothing about Meyers religion
retrains members from doing that which they should not do, or binds
them to do that which they should do.”'®

As stated above, the court in Meyers found the Church of Marijuana
lacked a moral or ethical system. The only precept “Give a hand up,
not a hand-out” was not comprehensive or restrictive enough to satisfy
this element of the analysis. In a later chapter I will discuss this factor
in much more detail and conduct an analysis to determine what a satis-
factory moral or ethical system might look like in terms of entheogenic

religions.
D. Comprehensiveness of Beliefs

The court next discusses the comprehensiveness of the Church of
Marijuana’s belief system. Here, the court readily concludes that, “There

is nothing comprehensive about Meyers’ belief system. He worships a

182 Id.

183 1Id. The court goes on to say that this moral precept does not help the church’s
adherents to answer questions like, “How should I live my life? How should I treat
others? What is forbidden? What is allowed?” Again, these kinds of questions are a
great guide to gauge the religiosity of a set of beliefs and/or practices.
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single plant.”*®® In his testimony at trial, Meyers stated that marijua-
na is the “center of attention,” but failed to elaborate about what the
consequences are for the purported centrality.'® As the court puts it,
“Meyers did not intimate that things stay together because this center
holds. It does not seem to the Court that the growth, use, possession,
and distribution of marijuana is any sort of zelos or all-encompassing
goal that informs the lives of church members.”'®® The court goes on to
describe the church as “monofaceted” because it is “...confined to the
alleged beneficence of one plant.”

The court next makes a very intriguing statement which bolsters
the claims of entheogenic religions. In discussing the shortcomings of
Meyers beliefs, the court states the following, “Meyers did not assert
that the plant has spoken to him, that it counsels him, that it guides
him, or that it teaches him. In his “religion” the plant essentially is
passive.” The following passage gives great guidance because it insinu-
ates a plant-based religion which receives its moral and ethical system
through communion with the plants would probably be comprehen-
sive enough to satisfy this factor of the religion test.

After commenting on the lack of comprehensiveness of Meyers’
beliefs, the court makes provides some very profound commentary re-

garding religions centered around visionary plants:

“Though the Court is wary of comparing Meyers’ beliefs to those
of established religions, it may be appropriate to do so here. In
other religions, such as Native American religions, Mexican re-
ligions, and primitive tribal religions, mind-altering plants are
sacred. The plants are not, however, the focus of these religions.
Rather, they are a means to an end, the end being to attain a
state of religious, spiritual, or revelatory awareness. When believers

achieve this state, they are privy to all manner of visions and reve-

186  Meyers, 906 E.Supp. at 15006.
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lations concerning the past, present, and future. After experiencing
these states—uwhich are intense and transitory—they rely on their

visions and revelations to guide their actions.”'®

This description of visionary religions provided by the court is very
indicative of most, if not all, entheogenic religions today. Many are in
fact based off the above-mentioned cultures, but many are not nec-
essarily based on any specific pre-existing cultural practice or lineage.
Regardless, we see that the court in Meyers is focused on the religious/
visionary experience effectuated by communion with sacred plants,
and not the act of consumption itself. I will draw further upon these
distinctions in a later chapter.

The court continues to discuss the nature of Meyers’ relationship
with marijuana and how it differs from traditional plant-based reli-
gions. The quoted section below, again, provides great insight into how

the courts view these types of religious practices:

“Based on his testimony, it is clear that Meyers’ experience
with marijuana is much different. The focus of his religion is
to experience continuously the state of mind that results from
smoking marijuana. Though this apparently results in a “peace-
ful awareness” for Meyers, be does not associate this state of mind
with any sort of religious epiphany, spiritual revelation, or tran-
scendental awareness. Moreover, this awareness does not lead to
enlightened percipience concerning the past, present, or the future.

As the court in Malnak saliently commented, “[a] religion
is not generally confined to one question or one moral teach-
ing; it has a broader scope. 592 F.2d at 209. Here, Meyers pur-
ported religion is confined to one plant. Though the plant ap-
parently cured Meyers’ manic depression and keeps him calm,

this therapeutic effect is not religious. The marijuana plant does

189  Meyers, 906 E.Supp. at 15006.
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not provide Meyers with the comprebensive inspiration or guid-
ance that the godheads of other religions provide.”'*°

Here, the court makes clear that Meyers’ beliefs as it relates to
marijuana are not extensive enough to satisfy the “comprehensiveness”
factor of the religion test. The court states that Meyers’ beliefs, as they
relate to the effects of marijuana, are not religious or spiritual in nature.
It can be fairly assumed by the court’s commentary here that plant-
based religions which consume them to achieve “...religious epiphany,
spiritual revelation, or transcendental awareness” would probably satis-
fy the comprehensiveness factor. Therefore, a plant-based religions’ be-
lief system need only, for the most part, arise from the visions and rev-
elations gained through direct communion with the plants themselves.

The court also makes a profound point when it states that the
therapeutic effect of marijuana does not rise to the level of religious.
However, as will be discussed in a later chapter, this statement is proba-
bly not as black and white as it may seem as the religious and therapeu-
tic effects of entheogens often overlap to varying degrees. Again, I will

analyze this issue in greater detail in a later chapter.

ACCOUTREMENTS OF RELIGION
1. Founder, Prophet, Teacher:

The court in Meyers finds that the Church of Marijuana has, “...no
founder or teacher similar to Abraham, Jesus, Mohammed, Buddha,
Confucius, Krishna, Smith, or Black Elk.”""! In reviewing the evidence
in the record, the court states that “Although Meyers founded the
church in 1973, he does not claim that he alone possessed the kind

of spiritual wisdom, ethereal knowledge, or divine insight that often

190  Meyers, 906 E.Supp. at 15006.
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leads to the founding of a religion.”"”* While Meyers called himself the

“Reverend” of the church, he does not claim any special traits or qual-
ities that particularly qualify him for that position.'”® Therefore, the
court in Meyers finds that the Church of Marijuana offered nothing to
satisfy this element of the religion test.

2. Important Writings:

According to Meyers, the “bible” of the Church of Marijuana was a
book entitled Hemp (Help End Marijuana Prohibition), which was
written by Jack Herer."* Meyers never claims that Jack Herer or any of
the other individuals involved in the publishing of Hemp, are mem-
bers of the Church of Marijuana, or that they are even aware of it.'"”
The court goes on to note that the vast majority of the book is devot-
ed to secular subjects and that the book’s purpose statement is purely

196

secular.”® Only four pages in the book are devoted the historical and
contemporary use of marijuana by various religions and sects."”” In
concluding that Hemp is far from a religious text sufficient to satisfy

this element of the religion test, the court in Meyers states as follows:

“Hemp does not purport to be a sacred or seminal book con-
taining tenets, precepts, rites, creeds, or parables. While it is
an interesting book full of information, statistics, studies, data,
reprints, history, arguments, and advertising, it does not touch
upon lofty or fundamental issues associated with religious
works. Hemp bears absolutely no resemblance to recognized
religious texts such as the Talmud, Bible, Gnostic Gospels, Ko-
ran, Veda, Bhagavad-Gita, or Book of Mormon...More impor-

192 Meyers, 906 E.Supp. at 1506.
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tantly, Meyers did not claim that the Church of Marijuana uses
or relies on Hemp in any way, and he did not claim that the
book provides him with any sort of inspiration or guidance. He

simply asserted, unconvincingly, that Hemp was his ‘bible.””'?®

Here, it is important to note the “Important Writings” factor is just
one of many factors considered by a court in making a determination
whether a set of beliefs is religious. As stated at the beginning of the
Meyers opinion, none of the factors in and of themselves are dispositive.
With that being said, it is probably true it would be easier for a court
to identify a set of beliefs as religious if it has some type of holy text or
book that embodies the belief system of the purported religion. In any
event, the court here does give some guidance on what subject matter
a text would need to contain in order to satisfy this factor. On this
point, the court implies that a book or text which provides inspiration
or guidance to the adherents of a purported religion would probably
be sufficient to satisfy this factor. As we see in Meyers, the court viewed

Hemp as too secular to qualify as a religious text.
3. Gathering Places:

The court in Meyers quickly dismisses the notion that the Church of
Marijuana had a gathering place of any significance.' It observes that
while the Church of Marijuana allegedly has some gathering place
where they smoke marijuana, “...Meyers did not assert that the build-
ing was in any way holy, sacred, or significant.”* The court concludes
this section by stating, “The building in which church members gather
apparently has no larger significance to them, as might a synagogue,

mosque, temple, or shrine.”*' Here, the court gives little guidance on

198 Id.
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what would qualify as a gathering place sufficient to satisfy this factor.
Its commentary seems to indicate there must be some belief attached
to the location, that it is holy or sacred. We will examine this factor
further in a later chapter.

4. Keepers of Knowledge:

In Meyers, the court concludes the Church of Marijuana has no keepers
of knowledge.?* In making their assessment, the court focuses strictly
on Meyers and his position as a reverend in the church.?” It notes that,
“Meyers did not mention any special training, experience, or educa-
tion that qualified him for this position” and “...he is the only “cler-

»204

gy” member of the church.”** Upon reviewing the testimony given by

Meyers at trial, the court observes the following:

“Because Meyers did not testify about any special duties he had,
teachings he provided, or guidance he gave, the Court can only
guess that (based on his descriptions of church “services”) it
is his sacerdotal duty to obtain marijuana, grow it, prepare it,

smoke it, and share it.”?%

According to the court’s opinion, those within a purported religion
which have specialized training and knowledge regarding religious
matters would qualify as “Keepers of Knowledge” sufficient to satisfy
this factor. Obviously, Meyers failed to convince the court that he pos-

sessed any of the requisite characteristics to satisfy this factor.

202 Meyers, 906 ESupp. at 1507.
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5. Ceremonies or Rituals:

The court in Meyers quickly dismisses the Church of Marijuana as
having only one ceremony or ritual, “...to smoke and pass joints.”*°
Otherwise, the court states, “The church has no services, no prayers, no
liturgy, no sacrament, and no blessings (such as baptism or marriage).”
While the court’s analysis under this factor is scant, the last sentence
provides a good laundry list of ceremonies and rituals that would qual-
ify as religious under this factor. As we will see in a later chapter, many
entheogenic religions have ceremonies and rituals which would likely
satisfy this factor of the religion test.

6. Structure or Organization:

In its analysis under this factor, the court in Meyers notes that the
Church of Marijuana has approximately 800 members, 20 of which
are “teachers.””” However, the court also observes that Meyers, in his
testimony, never explained what teachers did within the church or

what role they played within the church structure.?*®

Giving Meyers
the benefit of the doubt, the court assumed that because Meyers is the
“Reverend,” that he is, “...the foremost church member, and that the
teachers are immediately below him either in terms of learning, pres-
tige, knowledge, seniority, or authority.”*”

Here, the court graciously assumes that there is some type of struc-
ture to the Church of Marijuana. It is somewhat unclear whether this
factor requires a hierarchical structure or if some type of horizontal or-
ganization of church members would be sufficient to satisfy this factor.

I will explore this in depth in a later chapter.

206 Id.
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7. Holidays:

The court in Meyers found that the Church of Marijuana did not ob-
serve any holidays, special days, or holy days.*'°

8. Diet or Fasting:

According to the court, Meyers did not testify about any special diet or
days of fasting that church members are required or asked to observe.?!!

This factor will also be discussed in depth in a later chapter.
9. Appearance and Clothing:

The court in Meyers observes that he did not mention any beliefs con-

cerning a church member’s appearance or clothing.?'?
10. Propagation:

Here, the court in Meyers notes that Meyers never testified that the
Church of Marijuana does any, “...type of mission work or witnessing
in an effort to convert non-believers or non-smokers.”*!?

Now that we have seen the Meyers court’s factor-by-factor analysis
concerning the religiousness of the Church of Marijuana, we will next
delve into the court’s ultimate conclusions regarding the bona fides
of the Church. In its analysis, the court found that the Church of
Marijuana was unable to satisfy the majority of these factors. In closing,
the court provides more insight and guidance as to its analysis and how

other courts should approach the religion question.

210 Id.
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In drawing its conclusion that Meyers beliefs are not religious un-
der the First Amendment, the court states the following:

“Although Meyers’ beliefs satisfy few of the criteria that are the
hallmarks of other religions, the Court does not on this basis
alone conclude that his beliefs are not statutorily “religious.”
The Court also considers the fact that Meyers’ beliefs are more aptly
characterized as medical, therapeutic, and social. Over and again,
Meyers observed that marijuana was a medicine that cured him of
manic depression and that it had cured others of their illnesses. He
asserted that marijuana is a medicine that can be used to cure oth-
ers of their addictions. Meyers also testified (in so many words)
that marijuana had great therapeutic value for him and oth-
ers. Marijuana smoking calms Meyers and brings him peace;
apparently, it has done so for others as well. Finally, Meyers
testified, this time explicitly, that marijuana smoking resulted

in “social” bonding and brought him closer to others.”!*

The court then goes on to further expound upon the legal ramifi-
cations of characterizing a plant as medicine in the context of religious
claims under the First Amendment:

“Marijuanas medical, therapeutic, and social effects are secular,
and not religious. The Court recognizes that secular and reli-
gious beliefs can overlap. ndeed, to the extent religious beliefs are
sincere, they probably will spill over into the secular. This overlap
led the court in Callahan v. Woods, 658 F.2d 679, 684 (9™ Cir.
1981), to comment that a ‘coincidence of religious and secular
[beliefs] in no way extinguishes the weight appropriately accorded
the religious [beliefs].” Accord Wiggins, 753 F.2d at 666.7*"°

214  Meyers, 906 E.Supp. at 1508.
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As we can see from the above-quoted section from the Meyers opin-
ion, the line between using plants as medicine and the religious use of
plants is a meaningful distinction when analyzing visionary religions
under the test. However, the court also makes clear that often times
there is overlap between medicinal (secular) and religious use. The
quote from the Callahan case seems to indicate that a balancing of
religious and secular use should occur, with the religious use receiving
its appropriate weight.*'¢

In my opinion, I believe that religious use of the plants should be
primary over the secular use. Obviously, we see a lot of this overlap in
the entheogenic church space, as all entheogens, in addition to effectu-
ating primary religious/mystical experiences, also help adherents over-
come a host of mental and sometimes physical maladies. In my opinion,
the main difference between the protected use of entheogens (religious)
and a non-protected use of entheogens (medical/secular) is the prima-
ry belief and intention behind consuming them. If the primary belief
is that the entheogens effectuate a primary religious experience and
through that experience adherents gain insight and guidance which
help them heal their spiritual, mental, and physical maladies, then this
would be an acceptable overlap and a protected religious exercise. If,
on the other hand, the use of entheogens is primarily medical/secu-
lar in nature, with the primary belief being that these substances heal
mental and physical wounds, and that mystical experiences are only
secondary to the primary effect, this would not constitute a protected
religious exercise. I will discuss these distinctions in much greater detail
in a later chapter, but for now it is important to realize that this is a
very important distinction between protected and non-protected use
of entheogens.

Next, the court makes another important comment concerning

Meyers’ beliefs about the nature of marijuana:

216 1Id. (citing Callahan v. Woods, 658 E2d 679, 684 (9* Cir. 1981).
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“None of this, however, changes the fact that his beliefs do
not constitute a “religion” as that term is uneasily defined by
law. Were the Court to recognize Meyers beliefs as religious,
it might soon find itself on a slippery slope where anyone who was
cured of an ailment by a “medicine” that had pleasant side-effects
could claim that they had founded a constitutionally or statutorily
protected religion based on the beneficial “medicine.” The Court

declines Meyers’ invitation to step onto that slope.”*"”

This statement by the court in Meyers again underscores the im-
portance of delineating between religious and medicinal/secular beliefs.
The court expresses concern that should it have found Meyers™ beliefs
to be religious, it could have opened a Pandora’s box wherein all those
who are cured by a medicine with pleasant side effects, could claim reli-
gious use. In order to avoid this dilemma, it is important that religious
beliefs relating to proscribed substances be primary and medicinal/sec-
ular beliefs in the healing powers of the substance(s) be secondary.

Before it concludes its opinion, the Meyers court discusses the fact
that had Meyers tied his beliefs to Christianity, at least in some way,
they would have been compelled to find them religious under the First
Amendment. While at first, I found this section troubling, I tend to
think the court engages in this discussion because there are a number
of Christian sects that have tied the use of marijuana into its belief sys-
tem, with many citing to specific passages in the Bible as justification
for their beliefs and practices. For the sake of clarity and completeness,

I will quote these remaining passages below:

“The Court must, however, step onto a slope of a different sort
to assess Meyers belated assertion that he and the other mem-
bers of the Church of Marijuana are Christians. At first blush,
this complicates things considerably. Had Meyers asserted that

217 Meyers, 906 ESupp. at 1508.
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the Church of Marijuana was a Christian sect, and that his
beliefs were related to Christianity, this Court probably would
have been compelled to conclude that his beliefs were religious.
Under these hypothetical circumstances, Meyers would have
been able to fit his beliefs into a tradition that is indisputably
religious. If Meyers had linked his beliefs to Christianity, the
Court could not have inquired into the orthodoxy or propri-
ety of his beliefs, no matter how foreign they might be to the
Christian tradition. Ballard, 322 U.S. at 87, 64 S.Ct. at 886
(courts cannot assess validity of beliefs); Zeterud v. Burns, 522
E2d 357, 360 (8" Cir. 1975) (courts cannot determine reli-
gious orthodoxy). Had Meyers sincerely made such a connec-
tion, he would have been able to purchase “religious” status
for his beliefs by coattailing on Christianity. Unfortunately for

Meyers he made no such connection.”'®

It is important to remember that at its core, the Meyers factors are
merely a framework by which a court is to compare purported religious
beliefs and practices to those of established religions. The test merely
provides some predictability to a court’s analysis. As such, it is not sur-
prising that the court in Meyers makes the above statements regarding
Meyers’ beliefs and a potential tie to Christianity. Please note the court
states that any alleged tie to Christianity, or other established religion,
must be sincere. I would never encourage any person or group to feign
a tie to an established religion in order to gain protection as a religion
under the First Amendment. Any alleged tie must be specifically artic-
ulated, and actual practices should also be in accord with these beliefs.

Before concluding, the court in Meyers gives some brief statements
regarding the test it promulgated and the balancing that must occur
when making a religion determination under the First Amendment:

218  Meyers, 906 ESupp. at 1508.
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“In finding Meyers’ beliefs do not rise to the level of a statutorily

protected religion, the Court has to a certain extent relied on
factors that are the common denominators of every religion
discussed in case law and most religions known to the Court.
The risk of such an approach is that it might be too restric-
tive and not sensitive to new and developing forms of religions.
The Court is aware of this risk, and the possibility that a new
religion may be sui generis: so different from all known forms
of extinct and existing religions that it fits none of the criteria
the Court has listed above. This is a risk, however, inherent in
the First Amendment and RFRA. The fact remains that both
the amendment and the statute contain the word “religion.” If
the First Amendment and RFRA are to have any meaning—
including some beliefs and excluding others—the courts must
shape and form the term “religion.” That is what the Court has
attempted here, to shape and form.

In doing so, the Court appropriately has been cautious.
The Court has given Meyers the benefit of the doubt by not scru-
tinizing the sincerity of his beliefs. The Court has done so even
though it suspects Meyers is astute enough to know that by calling
his beliefs “religious,” the First Amendment or RERA might immu-
nize him from prosecution. The Court notes that Meyers professed
beliefs have an ad hoc quality that neatly justify his desire to smoke

marijuana.”*"’

Here, the court justifies its creation of the factors used to analyze
Meyers’ religion. In recognizing that there needs to be a balance between
allowing new religions to be included under the First Amendment and
not opening the door to include all belief systems as religious, the court

promulgated factors which should allow a reviewing court enough
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leeway to make a religion determination that accommodates newer re-
ligions while excluding secular belief systems.
In closing, the court summarizes its holding that Meyers’ beliefs are

not religious under the First Amendment:

“The Court’s holding today rests primarily on the fact that
Meyers’ beliefs meet almost none of the criteria that are the
hallmarks of religious belief, and on the fact that his beliefs
are secular (i.e., medical, therapeutic, and social). The Court
emphasizes that its holding is narrow, limited to Meyers’ beliefs
as he presented them to this Court and as they now apparently
exist. Though his undeveloped and nascent beliefs may contain
within them the seed of a new religion, the seed has not yet

germinated.”**

The court emphasizes its holding is based upon two primary rea-
sons. First, Meyers™ beliefs failed to meet almost any of the criteria
set forth in its list of factors. Second, it views that Meyers’ beliefs are
secular (i.e., medical, therapeutic, and social) as opposed to religious.
The fact that the court again reiterates this second point is very telling.
Obviously, in the realm of medicinal plants or substances, separating
religious from secular beliefs, as it relates to those plants or substances,
is not always clear. However, the court here found that Meyers’ beliefs
were primarily secular in nature. This underscores the importance of
a purported religion, seeking shelter under the First Amendment, to
clearly delineate its religious and secular beliefs relating to visionary
plants and/or substances. Lastly, the religious belief system relating
to plants or substances need to take primacy over its secular/medi-
cal beliefs.

As stated multiple times above, the Meyers opinion is the generally

accepted test for religion. There are some other tests which are more

220  Meyers, 906 ESupp. at 1509.
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liberal than the Meyers test (i.e., the functional approach), but when
thinking about entheogenic religions qualifying as religious under the
First Amendment, it is always best practice to examine such belief
structures under the Meyers factors. Presumably, if an entheogenic re-
ligion would qualify as such under the Meyers factors, it would easily
qualify under a more liberal standard.

Because Meyers involved religious claims involving the use of mari-
juana, a Schedule 1 substance at the time of this opinion, it is very in-
structive on how a court today would likely analyze a non-lineage and/
or multi-sacrament entheogenic church. In the next chapter I will dis-
cuss the nature of the entheogenic experience and some of the resulting
beliefs that emanate therefrom. In the Chapter Five I will analyze this
material in light of the court’s test in Meyers. Ultimately, I will draw
conclusions on how a court would rule in relation to such entheogenic
religions and will also suggest a more focused test to be used by the
courts in deciphering religious versus secular religious claims of adher-

ents to non-lineage and/or multi-sacrament entheogenic religions.



CHAPTER 4

ENTHEOGENS, THE PRIMARY RELIGIOUS
EXPERIENCE, AND THE FUTURE OF RELIGION

n Chapter Two, we examined at length the historical and modern
I definition of religion under the First Amendment. As was discussed,

the definition of religion has evolved over the last fifty years to en-
compass more than just monotheistic and traditional/established re-
ligions. In this chapter, we will examine the definition of entheogen,
the nature of the primary religious/mystical experience, and how such
experiences fit within the modern religious paradigm. In doing so, I
will cite and discuss the views of many early entheogen researchers and
religious scholars. Please note, I use the terms “primary religious expe-
rience” and “mystical experience” interchangeably, as during the course
of my research I was unable to find any meaningful difference in the
way these terms are used in the literature. In any event, for purposes
of this book, these terms will refer to religious experiences effectuated

through the sacramental use of entheogens.

A. What is an Entheogen?

We are all familiar with the term psychedelic, which means “mind

manifesting.” This term rose in popularity during the Sixties with the
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infamous hippie/counterculture movement. However, for purposes of
this book specifically, and the definition of religion generally, we will
employ the term entheogen. The term entheogen was coined in 1977
to refer to certain plants and other substances/chemicals that awak-
en or generate mystical experiences.””! According to most dictionary
definitions, the term entheogen is defined as “ a chemical substance,
typically of plant origin, that is ingested to produce a non-ordinary
state of consciousness for religious or spiritual purposes.”?** The term
entheogen was coined from Greek roots, signifying “to realize the di-
vine within.”

In my opinion, entheogen is the better term to use when referring
to psychedelics in the context of religious use. As we will learn, en-
theogens consumed under the proper conditions and with the proper
intent, have the propensity to effectuate primary religious/mystical ex-
periences. Therefore, any meaningful analysis of the protection afford-
ed entheogenic religions under the First Amendment requires that we
examine, in depth, the primary religious/mystical experiences which
result from the circumscribed use of entheogens.

The religious/shamanic use of entheogens is one of the oldest and
most widespread means of attaining religious experiences.”” In fact,
“[E]lntheogns have figured prominently in the mystical practices of
some of the world’s greatest civilizations. They have been widely em-
ployed in shamanic societies, and their use continues throughout the
world.”?** In this chapter, I will discuss the utility of entheogens used

under the western medical and ancient shamanic models.

221 Forte, Robert, editor. Entheogens and the Future of Religion. Parker Street Press,
1997, p. 1 )(citing Ruck, C. A. p., et. al. “Entheogens.” Journal of Psychedelic Drugs
11 (1-2) (1979): 145-46.

222 Roberts, Thomas, “A Tale of Three Book Titles: A Quarter Century Into the
Light.” Psychedelics and Spirituality: The Sacred Use of LSD, Psilocybin, and MDMA
for Human Transformation, edited by Thomas B. Roberts, Ph.D. Parker Street Press,
2020, pp. xiii-xiv.

223 Forte, Robert, editor. Entheogens and the Future of Religion. Parker Street Press,
1997, p. 2.

224 1Ibid.
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B. Definition of Primary Religious/Mystical Experience

Unitive states of consciousness, also called mystical experiences, are
not a fully understood phenomena within the repertoire of the human
experience.”” These types of experiences are often “...referred to as
intense phenomenological experiences of awe/wonder, unity, and ex-
panded sense of self”?* There are several characteristics of mystical ex-
periences which are common to most all such experiences. These char-
acteristics include feelings of positive affect (awe, wonder, sacredness,
profound peace, joy), a sense of immediacy and temporality, a sense of
timelessness and spacelessness, a noetic quality (an intuitive, non-ratio-
nal certainty), and a sense of oneness or unity.?”’ This last characteristic,
a sense of oneness and unity, has been said to be the most essential
aspect of these types of experiences.””® Additionally, these experiences
“...are also referred to as ego-transcendent states, intense religious expe-
riences, peak experiences, or cosmic consciousness.”**’

Mpystical experiences are viewed differently amongst various dis-
ciplines. These phenomena are viewed as nonpathological by Eastern
psychologies, philosophies, and religious traditions, as well by Western
psychologies and counseling theories that incorporate Eastern think-

ing.”?" On the other hand, much of Western culture has no place for

225 Hruby, Paula, “Unitive Consciousness and Pahnke’s Good Friday Experiment.”
Psychedelics and Spirituality: The Sacred Use of LSD, Psilocybin, and MDMA for
Human Transformation, edited by Thomas B. Roberts, Ph.D. Parker Street Press,
2020, pp. 71-93.

226 Ibid. at 73. (citing Assagioli, R. 1965. Psychosynthesis: A Collection of Basic
Writings. New York: Viking Penguin; Lukoff, D., and E G. Lu. 1988. “Transpersonal
Psychology Research Review: Topic: Mystical Experiences.” 7he Journal of
Transpersonal Psychology 20(2): 161-84; Maslow, A. H. 1964. Religions, Values, and
Peak-Experiences. Columbus, Ohio: Ohio State University Press; Pahnke, W. N.
1963. “An Analysis of the Relationship Between Psychedelic Drugs and the Mystical
Consciousness.” Unpublished doctoral dissertation, Harvard University; Stace W. T.
1960. Mysticism and Philosophy. New York: Macmillan).

227 Ibid.

228 Ibid.

229 Ibid.

230 Ibid.
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31 Psychological and medical practices often consider

such experiences.
such experiences pathological.?**> According to Paula Jo Hruby, Ed.d,
LCPC, “The inexperience of medical and mental health professionals
at dealing with transcendent experience is known to have a deleterious
effect on some individuals who are struggling to understand and inte-
grate such experiences.”**

Despite the fact that many Western medical and psychiatric mod-
els fail to fully understand the beneficial aspects of mystical experiences,
many experts believe that such experiences are, “nonpathological, nor-
mal, beneficial, and more common that generally believed.”** As such,

“...striving for mystical experiences is a significant and healthy human
motivation.”’ The literature on mystical experiences seems to suggest
that most investigators believe these experiences to be both psycholog-
ically and socially beneficial, most people remember having some type

of mystical experience, but many do not interpret them as such.
1. Pahnkes Definition of Mystical Consciousness

Walter Pahnke, the researcher most responsible for the infamous “Good
Friday Experiment” devised a group of nine interrelated categories “...
that describe the core experience of mystical consciousness.”’ These

categories ultimately became the basis of the questionnaires he used to

231 Ibid.

232 Ibid.

233 Ibid (citing Noble, K. 1987. “Psychological Health and the Experience of
Transcendence.” 7he Counseling Psychologist 15(4): 601-214; Roberts T. B. 1983.
“New Learning.” In Grinspoon, L., and J. B. Bakalar, eds., Psychedelic Reflections. New
York: Human Science Press, 234-52).

234 Ibid. at 74 (citing Greeley, A. M. 1974. Ecstasy: A Way of Knowing. Englewood
Cliffs, N.J.: Prentice-Hall, Inc.; Hood, R. W. Jr., 1975. “The Construction and
Preliminary Validation of a Measure Reported Mystical Experience.” Journal for
the Scientific Study of Religion 14: 29-41; Noble, 1987; Wuthnow, R. 1978. “Peak
Experiences: Some Empirical Tests.” Journal of Humanistic Psychology 18(3): 59-75).
235 Ibid.

236 Ibid.

237 Ibid.
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collect data from the participants of the “Good Friday Experiment;”
and were devised after examining analytical empirical research and his-
torical literature on mysticism.*® The nine categories are as follows:

1. Unity: The hallmark of mystical consciousness is undifferenti-

ated unity. This unity can be one or more of the following:

o [Internal Unity: the merging of the self and the “inner
world.” This is a state of pure awareness in which the ego
is transcended.

o External Unity: the merging of the ego (self) and an object
so that they are no longer separate. Consciousness tran-
scends both the ego and the object. “All is One.” The phys-
ical senses are the avenue through which unity is achieved
with the outside world.

2. Transcendence of Time and Space: Characterized by one or
all of the following:

e Loss of the usual sense of time and space; loss of personal
sense of past, present, and future

e Disorientation to three-dimensional perception of the
environment

e Experience of “eternity” or “infinity”

3. Deeply Felt Positive Mood: The most universal feelings are
joy, blessedness, and peace, in close relation to love. Such feel-
ings may occur during the peak of the experience or during
the “ecstatic afterglow” when the peak has passed. These in-
tensely felt, positive feelings are highly valued by those who
experience them.

238 Ibid.
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¢ Joy may be exuberant or quiet in nature and may include
feelings such a exultation, rapture, ecstasy, bliss, delight,
and happiness.

e Deaceis of the profound nature that “passeth understanding.”

e Blessedness is closely related to Peace and may include feel-
ings of beautitude, satisfaction, and/or sense of well-being

e Love varies in intensity, from tenderness or deep concern
for others, to love of or union with God, or even to feelings

of sexual ecstasy that are more spiritual than erotic.

Sense of Sacredness: The sacred is defined broadly here as that
which a person feels to be of special value and capable of being
profaned. It can be described as:

e A non-rational, intuitive response in the presence of inspir-
ing realities

e A sense of reverence or a feeling that one’s experience is
holy or divine

e A feeling of profound humility, awe, wonder, or fear in the

presence of the Infinite.

Objectivity and Reality: There are two interrelated as-
pects of these:

e 'The insightful knowledge or illumination felt at an intui-
tive, non-rational level and gained by direct experience

e The authoritativeness of the experience or the certainty that
such knowledge is real, in contrast to the feeling that the
experience is a subjective delusion. William James calls this

immediate feeling of objective truth the “noetic quality.”

Paradoxicality: Significant aspects of mystical consciousness

contain the paradox of being true despite violating the laws
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of rational logic. Opposites are felt to be equally true and are
grasped on a non-rational level. Examples of this paradoxical-

ity include:

e Feeling as though on has died, yet knowing that one
still exists

e Experiencing the empty unity or void that contains
all reality

o Feeling as though out of one’s body while still in it

7. Alleged Ineffability: The mystical state is most difficult to ex-
plain or communicate in words, particularly during the actual

experience.

e Language seems to be inadequate to express/reflect the ex-
perience accurately.

e It is difficult to explain an experience to someone who has
never had it. Later, with time given to integrate and absorb
the experience, articulation may become possible to a de-

gree. Thus, this ineffability is supposed.

8. Transiency: The duration of the mystical state of consciousness
is finite and is realized by contrast when the experience is over.
It may exist for a few seconds, minutes, or hours, then one re-
turns to the usual state of consciousness. This is an important
difference between mystical consciousness and psychosis.

9. Persisting Positive Changes in Attitude and/or Behavior:
When a person goes through an experience characterized by the
eight categories above, he/she often has simultaneous changes

in attitudes or behaviors in one or more of the following areas:

o  Toward Self increased integration of the personality; re-

newed sense of self-worth; relaxation of the ego defenses;
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increased self-acceptance; increased faith in personal cre-
ativity; increased optimism

o Toward Others: greater sensitivity; increased tolerance; more
compassion and love. These changes reflect the meaning of
Buber’s “I-Thou” relationship.

o  Toward Life: changes in values, purpose in life, sense of
meaning; increased vocational commitment; loss of fear of
death; increased appreciation for the whole of creation

o Toward the Mystical Experience Itself: believing that the ex-
perience has value and that something useful was learned.
If the experience is positive, it is usually considered a high
point in the person’s life, and she/he may try to repeat it.
At best, one realizes that the experience is not an end itself
or a means to an end but a balance of both. These changes
extend over a longer period of time than the few minutes

or hours of the primary experience.”**

2. The Good Friday Experiment

As stated above, these mystical consciousness categories were devised
for and implemented in the “Good Friday Experiment.”** This exper-
iment took place on Good Friday, April 20, 1962. The “Good Friday
Experiment” involved gathering empirical data about the altered states
of consciousness experienced with psilocybin in a religious setting.
That data was then compared within the mentioned nine categories.?*!

The participants in the experiment were all Harvard divinity students.

239 Ibid. at 74-77 (citing Pahnke, W. N. 1963. “An Analysis of the Relationship be-
tween Psychedelic Drugs and Mystical Consciousness.” Unpublished doctoral disser-
tation. Harvard University; Pahnke, N. W, and W. A. Richards. 1969. “Implications
of LSD and Experimental Mysticism. In Tart, C. T., ed. Altered States of Consciousness.
Garden City, N.Y.: Anchar Books, 409-39)

240 Ibid. at 77.

241 1Ibid. (Pahnke, 1963).
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Half of the volunteers received psilocybin and the other half received
a placebo.

The results of the “Good Friday Experiment” indicated the volun-
teers given psilocybin had a significantly more intense experience than
controls in eight of the nine categories.”” The only category where
there was less differentiation was a “sense of sacredness.”** A survey
of the participants’ descriptions of their experience were more or less
indistinguishable from the characteristics of mysticism.** Pahnke con-
cluded that the differentiating factor between the volunteers who con-
sumed psilocybin and the controls was the psilocybin.?* According to
the volunteers who consumed the psilocybin, the experience caused
them to rethink their life philosophies and values and to integrate what

they had learned into their spiritual worldviews.?*

3. Hood’s Mysticism Scale

In the present day, there is another mysticism scale which is more
commonly used than the one devised by Pahnke. This is the Hood’s

Mysticism Scale:*"

1. Ego Quality: the experience of expansion or transcendence of
consciousness beyond the empirical ego. This egolessness can
be experienced as absorption into something greater than self.

2. Unifying Quality: the perception that everything is actually

the same thing—all is one.

242 Ibid. at 78.

243 Ibid.

244 Tbid.

245 Ibid.

246 Ibid.

247 1Ibid. at 79 (Hood, R. W. Jr., R. J. Morris, and P. J. Watson. 1993. “Further
Factor Analysis of Hood’s Mysticism Scale.” Psychological Reports 73(1): 1176-78;
Doblin, R. 1990. Pahnke’s “Good Friday Experiment: A Long-Term Follow-Up and
Methodological Critique.” 7he Journal of Transpersonal Psychology 23(1): 1-28; Lukoff
and Lu 1988).
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3. Inner Subjective Quality: the perception that everything,
both animate and inanimate, is alive or aware and/or not dead.

4. Temporal/Spatial Quality: the experience that time and space
have been modified, even to such an extreme that neither
seems to exist.

5. Noetic Quality: the recognition that the experience is a source
of valid, intuitive knowledge that is considered objectively true.

6. Ineffability: the difficulty in expressing the experience in
words or conventional language.

7. Positive Affect: the positive feelings of joy, bliss, or wonder
during the experience.

8. Religious Quality: the inherent feelings of sacredness, which

may include a sense of mystery, awe, or reverence.**®

As you can see, this list isn’t much different than Pahnke’s nine
categories. Over the years, researchers have attempted, somewhat un-
successfully, to define the core characteristics of mystical experiences.?
However, many have raised questions as to whether such definitions
would even be possible considering that most mystical experiences are,
to a large degree, ineffable.”® Moreover, the English language is poorly
equipped to describe mystical experiences and many researchers “
have repeatedly noted the lack of acceptance of such experiences, es-
pecially in Western society.”! This can be true to such an extent that

the individual becomes hesitant to share an experience of mystical

248 Ibid. at 79-80.

249 Ibid at 80 (citing Lukoff and Lu 1988).

250 Ibid (citing Walsh, R. and F. Vaughn, eds., 1993a. “Mapping and Comparing
States.” Paths Beyond Ego: The Transpersonal Vision. Los Angeles: Jeremy P. Tarcher/
Perigee, 38-46)

251 Ibid at 80 (citing Noble, 1987; Wunthnow, R. 1978. “Peak Experiences: Some
Empirical Tests.” Journal of Humanistic Psychology 18(3): 59-75; Grof, S. and H.
Z. Bennett. 1992. The Holotropic Mind: The Three Levels of Human Consciousness
and How They Shape Our Lives. San Francisco: HarperCollins; Herrick, K. E. 1994.
“Breakthrough in the DSM-IV: Can Spirituality Save Psychiatry?” Professional
Counselor 21(Feb.): 48; Walsh 1995).
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phenomena for fear of being labeled “crazy” or “weird.”** Regardless,
“Mysticism seems strangely enough out of place in contemporary so-
ciety. It seems as though it is a voice from our collective past. Yet, we
respond because there is some need within us to understand and to be
part of the force which binds life together.”*?

In the following chapter, we will examine these characteristics of
the entheogen-induced primary religious/mystical experience in light
of the definition of religion under the First Amendment. Ultimately,
it will be argued that the nature of these experiences lends credence
to the idea that entheogen-based ritualistic practices are, in many in-
stances, religious in nature and should qualify as such under the First
Amendment.

C. The Potential of Entheogens as Catalysts of Spiritual
Development™*

Now we will turn to an article written by Stanislov Grof, M.D.>>
enititled, “The Potential of Entheogens as Catalysts of Spiritual
Development.” In this article, Grof discusses his views on the religious
use of entheogens and also critiques the Western medical model for its

inability to account for the religious nature of the entheogen experience.

252 Ibid.

253 Ibid. at 81 (citing McCready, W. C. 1975. “A Survey of Mystical Experiences:
A Research Note.” In Woods, R., ed. Heterodoxy/Mystical Experience, Religious
Dissent and the Occult. River Forest, Ill.: Listening Press, 55-70).

254  Grof, Stanislov, “The Potential of Entheogens as Catalysts of Spiritual
Development” Psychedelics and Spirituality: The Sacred Use of LSD, Psilocybin, and
MDMA for Human Transformation, edited by Thomas B. Roberts, Ph.D. Parker
Street Press, 2020, pp. 31-56.

255 Stanislov Grof, M.D. is a psychiatrist with more than forty-five years experi-
ence in research of non-ordinary states of consciousness. In the past, he was Principal
Investigator in an LSD research program at the Psychiatric Research Institute
in Prague, Czechoslovakia, and Chief of Psychiatric Research at the Maryland
Psychiatric Research Center. It is believed that Grof administered more doses of en-
theogens under observation than any other researcher.
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According to Grof, the religious/mystical qualities of the entheogen ex-
perience are ultimately the driver of positive change and healing.
Although he began his life as an atheist, Grof states that his first
entheogenic experience did not confirm or deepen something that he
already believed, in his words this experience, “... was a 180-degree
turn.”?* With his atheist background, Grof began to study medicine in
Prague, Czechoslovakia, were he claims he received “...the purest ma-
terialistic indoctrination there is.”?” At that time in the Soviet Union,
which was ruled by a Marxist regime, “Everything that even remotely
smacked of philosophical idealism or mysticism was either censored
out or ridiculed.”® In speaking about his transition from materialism

to mysticism, Grof states the following:

“So I am a somewhat rare example of a person who was brought
to spirituality and mysticism through clinical laboratory work.
Usually, it is the other way around. People come to science
from a religious background and when they get exposure to
materialist science, they tend to reject indiscriminately any-
thing religious and spiritual, because they consider it irrational,
absurd, and childish. In addition to my medical training, I also
had an orthodox Freudian training and personal analysis.”**

In regards to Freud, Grof is of the opinion that he “completely
missed the point. “He did not recognize that the key ro understanding
religion is a direct experience of the spiritual dimensions of reality.”*" As
an early LSD researcher, Grof was given the opportunity to consume
LSD as part of his practice at the time. Grof describes the profundity

of his experience as follows:

256 Ibid at 32

257 1Ibid. at 33.

258 Ibid.

259 Ibid.

260 Ibid. at 34 (Emphasis added).
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“Although I had no adequate words for what had happened to
me, there was no doubt in my mind that my experience was very
close to what I knew from the great mystical scriptures of the world
as Cosmic Consciousness. Even though my psyche was deeply
affected by the drug, I was able to see the irony and paradox
of the situation. 7he Divine manifested and took me over in a
modern laboratory in a Communist country, in the middle of a
serious scientific experiment conducted with a substance pro-

duced in the test tube of a twentieth-century chemist.”*!

As his research progressed, Grof had the opportunity to conduct
what he terms “serial LSD sessions” wherein he made very detailed and
comprehensive observations about the entheogenic experience. While
most academic psychiatry handbooks at the time claimed to have
mapped the full extent of the human psyche, Grof started to notice
that, in an LSD journey, his patients, “...moved very quickly beyond
these narrow boundaries and into the domains described in the mystical
literature of the world.”*** Grof describes the process he witnessed with
his patients:

“In most of them, the entry into these new domains began with
a deep encounter with birth and death. They found themselves
involved in a life and death struggle, trying to free themselves
from the clutches of what felt like a birth canal. This was ac-
companied by powerful physiological responses—choking, in-
tense pains in various parts of the body, nausea and vomiting,
and circulatory changes. These experiences were typically ac-
companied by numinous archetypal visions of demonic and
divine figures. Initially, I had no idea what was happening and
where all this was taking us. It was actually quite uncomfort-

able and scary. After all, here was clearly a powerful and mys-

261 Ibid. at 37 (Emphasis added).
262 Ibid. at 40 (Emphasis added).
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terious process that I did not understand, and yet I was in a
position where I was responsible for the results.”*%

As we continued this work, with the increasing number of
serial sessions we saw more and more spiritual experiences that
were now coming without the admixture of perinatal elements.
These were encounters with figures, visits to mythological realms,
past life experiences, experiential identification with other people,
animals, plants, episodes of cosmic union, and so on. It become
clear that all the phenomena emerging in sessions with entheo-
gens—biographical, perinatal, and transpersonal—formed an
integral experiential continuum. I could not accept any more
the position of academic psychiatrists, who see the biographi-
cal elements as normal constituents of the psyche and refer to

perinatal and transpersonal experiences as psychotic.”**

Through his work with entheogens, Grof began to realize what he
was witnessing in these sessions were normal constituents of the hu-
man psyche, “...but of a psyche that whose dimensions were infinitely
larger than we could have ever imagined.”**> While the initial goal of
these entheogenic experiments was to find more effective therapies for
depression and other clinical problems and to deepen and accelerate
psychoanalysis and make it more effective, something much different

began to surface. In these regards, Grof states:

“But it turned out that it was not possible to draw a clear line
between therapy that goes to the core of the problems and the spiri-
tual journey. What began as a therapeutic quest for the roots of
emotional and psychosomatic problems changed spontaneously

263 Ibid (Emphasis added).
264 Ibid. at 40-41 (Emphasis added).
265 1Ibid. at 41.
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into a spiritual and philosophical quest. Healing now became a
side effect of the mystical quest.”**°
Non-ordinary states of consciousness that occur in shamanic rit-
uals, in entheogenic states, powerful experiential psychotherapy, or
in systematic spivitual practice represent an important subgroup of
‘non-ordinary” or ‘altered states of consciousness.” They are states

that have an extraordinary healing and heuristic potential.”*”

Grof goes on to compare the worldview of ancient preindustrial
cultures and that of the Western industrial civilization. In doing so,
Grof states, “The most profound and striking disagreement revolves
around the question of whether or not existence has a sacred or spiri-

7268 Grof then observes the following:

tual dimension.
“All the human groups of the preindustrial era were in agree-
ment that the material world, which we perceive and in which
we operate in our everyday life, is not the only reality. 7heir
worldview included the existence of hidden dimensions of reali-
ty inhabited by various deities, demons, discarnate entities, an-
cestral spirits, and power animals. Preindustrial cultures had a
rich ritual and spiritual life that revolved around the possibility of
achieving direct experiential contact with these ordinarily hidden
domains and beings and to receive from them important informa-
tion or assistance. They believed that it was an important and

useful way to influence the course of material events.”**

To complete his comparison, Grof then makes observations about

the Western materialist/scientific perspective, which he knew well from

266 Ibid.

267 Ibid (Emphasis added).
268 1Ibid. at 42.

269 Ibid (Emphasis added).
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working within that paradigm. In comparing the Western worldview,
Grof observes:

“From the materialistic perspective, there also cannot be any
doubt that death of the body, particularly of the brain, is the
absolute end of any form of conscious activity. When we accept
this basic premise about the primacy of matter, this conclusion
is logical, obvious, and unquestionable. Belief in any form of
consciousness after death, posthumous journey of the soul, or
reincarnation seems naive and ridiculous. It is dismissed as a
product of wishful thinking of people who are unable to accept
the obvious biological imperative of death.

To take spirituality seriously indicates a lack of education,
superstition, primitive and magical beliefs, or primary process
thinking. In intelligent people, belief in God is interrupted as
projection of primitive infantile images of parental figures in
the sky. And direct experiences of the spiritual dimensions of
reality—holotropic experiences—are diagnosed without dis-
crimination as symptomatic of mental disease. Western psychi-
atry makes no distinction between a mystical experience and
psychosis.

This attitude pathologizes the entire spiritual history of hu-
manity. All great religions of the world were inspired by powerful
visionary experiences of their founders and sustained by divine
epiphanies of their prophets, mystics, and saints. These experiences,
revealing the existence of sacred dimensions of reality, served as a

vital source for all religious movements.”*”°

Following his comparison of ancient and modern materialist worl-
dviews, Grof goes on to cite a multitude of visionary experiences that

form the foundation of many of the world’s established religions.””!

270 Ibid. at 42-43 (Emphasis added).
271 1Ibid. at 44.
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Despite the ubiquity of these ancient forms of divine revelation, Grof
states that “Mainstream psychiatrists interpret such visionary experi-
ences as manifestations of serious mental diseases, although they lack
adequate medical explanation and the laboratory data to support this
position.”””* Grof then continues his comparison of the two world-

views, observing:

“Western industrial civilization thus has no use for holotropic
states; it has rejected or even outlawed the means and contexts
for inducing them and puts pathological labels on those people
who have them spontaneously. This is in sharp contrast with
all the ancient and preindustrial cultures that have held holo-
tropic states in great esteem and spent much time and effort
developing safe and effective ways of inducing them. 7hey used
them as a principal vehicle in their ritual and spiritual life and for

several other important purposes.”*’

Next, Grof goes on to observe that in the context of sacred cere-
monies, holotropic states mediated for the natives “...direct spiritual
contact with the archetypal dimensions of reality—deities, mythological
realms, and numinous forces of nature”’*’* These states, observes Grof,
were also used as a vital tool in diagnosing and healing various dis-
orders, and aboriginal people placed great emphasis on metaphysical
healing.””> Grof also notes that these holotropic states were used to cul-
tivate intuition, extrasensory perception, and a variety of practical pur-
poses such as locating lost persons and objects, obtaining information
about remote locations, and for locating game.”’® He then concludes

that, “The impact that the experiences encountered in these states had
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on the cultural life of preindustrial societies and the spiritual history of
humanity has been enormous.””

While the difference in opinion between western and native cul-
tures, “...are usually explained in terms of the superiority of Western
materialistic science over primitive superstition,” Grof has come to a
very different conclusion. According to Grof, “The difference in the
two worldviews reflects primarily the ignorance and naivete of modern
society concerning holotropic states.” To prove his point, Grof relates
that “...people in native cultures have regularly experienced holotropic
states in their ritual and spiritual life. Their worldview includes their
insights from these experiences, which unambiguously reveal the exis-
tence of the spiritual dimension.” *”® However, according to Grof, he
never met a Westerner who, “...has had a powerful transpersonal expe-
rience and continues to subscribe to the monistic materialism charac-
terizing modern science.””

Next, Grof makes a very compelling point regarding the difference
between spirituality and religious life in the West. To this end, he states
as follows:

“Western religious life is to a great extent based on faith and be-
lief, rather than direct experience. If we are “believers,” we go to
church, and we listen to a sermon by an appointed representa-
tive of the church who might or might not have had any direct
experiences. This person reads or talks about experiences that
happened to some people two thousand years ago.

But if someone had a really full-blown mystical experience in
todays church, the average minister would very likely call the am-
bulance and send the inflicted person to a psychiatrist, convinced
that that kind of thing should not happen in the church... There

thus is a fundamental difference between direct spiritual experi-

277 Ibid.
278 Ibid. at 46.
279 Ibid.



18| 7he Law of Entheogenic Churches (Volume. II)

ence and religious activity in the way it is practiced in most main-

stream religions”

After making these observations about the difference between
spirituality and Western religious life, Grof then turns back to dis-
cussing the early research with LSD. Here, Grof notes that early on
in the research with LSD, “The observations concerning the mystical
and spiritual experiences in entheogen sessions appeared also early in
the literature about the effects of LSD.”?! Consequently, this caused
a heated debate amongst the early LSD researchers about the nature
and meaning of these mystical/religious phenomena.”® According to
Grof, it raised questions that still have not been adequately resolved,
even today.”®

The above-mentioned debate ended up creating four different
camps amongst the early researchers. The first camp was the ultrama-
terialistic scientists “...who were very excited because they believed
that this meant the end of any ontological claims of mysticism and
religion.”?®* According to them, “What spiritual literature describes as
deep insights into the nature of reality are not legitimate dimensions
of existence but artifacts of some metabolic aberrations in the brain.”*®
Essentially, they believed that “Religious and mystical phenomena can
be reduced to brain physiology and biochemistry.”*%

The second camp formed by this debate believed that, “...entheo-
gens are substances that can induce genuine mystical experiences.”**’
Moreover, they believed that “[t]hese experiences provide insight into

real, but ordinarily invisible, numinous dimensions of reality.”** As it
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relates to the entheogens themselves, this group of researchers believed
that “[t]hey are sacred substances, sacramentals.” According to Grof,
“[t]he professionals and laypersons who saw it this way took basically
the position of shamans from aboriginal cultures who talk about sacred
plants, “flesh of the gods.”**’

The third camp viewed mystical experiences, as occasioned by en-
theogens, as phenomenologically indistinguishable from other mysti-
cal experiences, as was the case in the “Good Friday Experiment.”*”
However, they did not view these entheogenic experiences as authentic
and/or as equally valuable as mystical experiences occasioned by oth-
er more rigorous spiritual practices such as prayer, meditation, and/or
those effectuated by divine grace.”” In short, the third camp viewed
mystical experiences as occasioned by entheogens as pseudo-mysti-
cal.?* After discussing this third camp, Grof dismisses their views by
mentioning that he, “...had long discussions with several Tibetan lama,
including Lama Govinda, who had had the opportunity to experience
LSD. They all agreed that this substance, used responsibly and with
the proper attitude, was a valuable tool for spiritual practice and an
“accelerator of karma.”*”

Finally, Grof discusses the views of the fourth camp of research-
ers. This viewpoint was most eloquently expressed by the great reli-
gious scholar Huston Smith.* According to Smith, “...the mystical
experiences induced by entheogens are authentic, but that, in and of
themselves, they do not necessarily result in a spiritual way of being.”**
Essentially, this camp believed that “...unless they [the entheogenic
experience] happen in the right context and are followed by systematic

spiritual practice, they are not in the same category as those experiences
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that we read about in the spiritual literature.””® Grof makes it clear
that he agrees with the views expressed by this fourth camp.?”’

Grof relates that he prefers the term numinous to describe holo-
tropic states, as opposed to names such as religious, spiritual, mystical,
magical, holy, or sacred, as these terms have often been used in prob-
lematic contexts and are easily misleading.””® According to Grof, “[t]he
sense of numinosity is based on direct apprehension of the fact that we
are encountering a domain that belongs to a superior order of reality,
one that is sacred and radically different from the material world.”

Grof then follows this discussion with one about the difference
between spirituality and religion; a distinction he feels is critical.”” He

describes spirituality as follows:

“Spirituality is based on direct experience of non-ordinary aspects
and dimensions of reality. It does not require a special place or
an officially appointed person mediating contact with the di-
vine. The mystics do not need churches or temples. The con-
text in which they experience the sacred dimensions of reality,
including their own divinity, are their bodies and nature. And
instead of officiating priests, they need a supportive group of
fellow seekers or the guidance of a teacher who is more ad-

vanced in the inner journey than they are themselves.”*

After laying the foundational definition and description of what
he considers spirituality, Grof then goes on the discuss direct spiritual

experiences, which he sees as emanating in two different forms:

“The first of these, the experience of the immanent divine, in-
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volves subtly, but profoundly transformed perception of the ev-
eryday reality. A person having this form of spiritual experience
sees people, animals, and inanimate objects in the environment as
radiant manifestations of a unified field of cosmic creative energy
and realizes that the boundaries between them are illusory and
unreal. This is a direct experience of nature as god, Spinoza’s
deus sive natura.

The second form of spiritual experience, that of the transcen-
dental divine, involves manifestation of archetypal beings and
realms of reality that are ordinarily transphenomenal, meaning
unavailable to perception in the everyday state of consciousness.
In this type of experience, entirely new elements seem to un-
fold and explicate—to borrow a term from physicist David
Bohm—{from another level or order of reality. When we return
the analogy with television, this would be like discovering that
there exist other channels than the one we have been previous-
ly watching.

For many people, the first encounter with the sacred dimen-
sions of existence often occurs in the context of a death-rebirth
process, when the experiences of different stages of birth are ac-
companied by visions and scenes from the archetypical domain
and the collective unconscious. However, the full connection
with the spiritual realm is made when the process moves to the
transpersonal level of the psyche. When that happens, various
spiritual experiences appear in their pure form, independently
of the fetal elements. In some instances, the holotropic process
bypasses the biological and perinatal levels altogether and pro-

vides access to the transpersonal realm.”"!

According to Grof, “[s/pirituality involves a special kind of relation-

ship between the individual and the cosmos and is, in its essence, a personal
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and private affair.”*** On the contrary, organized religion, observes Grof,

. Is institutionalized group activity that takes place in a designated
location—a temple or a church—and involves a system of appointed
ofhicials who might or might not have had personal experiences of spir-
itual realities.””® Unfortunately, Grof states, once a religion becomes
organized, it many times completely loses “...the connection with its
spiritual source and becomes a secular institution that exploits human
spiritual needs without satisfying them.”*

“Organized religions tend to create hierarchial systems focusing on
the pursuit of power, control, politics, money, possessions, and oth-
er secular concerns.”® As such, “...religious hierarchy, as a rule, dis-
likes and discourages direct spiritual experiences in its members be-
cause they foster independence and cannot be effectively controlled.”*
Under this scenario, “...genuine spiritual life continues only in the
mystical branches, monastic orders, and ecstatic sects of the religions
involved.””” Next, Grof cites to a metaphor used by Brother David

Steindl-Rast, to illustrate this situation:

“He compares the original mystical experience to the glowing
magma of an exploding volcano, which is exciting, dynamic,
and alive. After we have this experience, we feel the need to
put it into a conceptual framework and formulative doctrine.
The mystical state represents a precious memory, and we might
create a ritual that will remind us of this momentous event.
The experience connects us with the cosmic order, and this has
profound direct impact on our ethics—our system of values,

moral standards, and behavior.”?%
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As Grof sees it, organized religion, for a variety of reasons, tends
to lose its connection with its original spiritual source.’” When this
happens, when the experiential matrix gets lost, organized religions
doctrines turn into dogmas, “...its rituals into empty ritualism, and its
cosmic ethics into moralism.”*'° Consequently, Grof states, “[P]eople
who have experiences of the immanent or transcendant divine open
up to the spirituality found in the mystical branches of the great reli-
gions of the world or in their monastic orders, not necessarily in their
mainstream organizations.”'" While deep mystical experiences are
extremely common amongst the world’s great religions, a factor that
unites all of these traditions, the dogmatism of organized religion tends
to, “emphasize differences and engender antagonism and hostility.”?'?
“True spirituality is universal and all-embracing and is based on person-
al mystical experience rather than on dogma or religious scriptures.”"?
On the other hand, according to Grof, “[M]ainstream religions might
unite people within their own radius, but tend to be divisive on a larger
scale, because they set their group against all the others and attempt to
either convert them or eradicate them.”"

Grof then discusses the differences and similarities between religion
and science. He first notes that, “...the dogmas of organized religion
are generally in fundamental conflict with science, whether this science
uses the mechanistic-materialistic model or is anchored in the emerg-
ing paradigm.”" In regards to authentic mysticism based on spiritual
experiences, the situation is much different. According to Grof, “[T]
he great mystical traditions have amassed extensive knowledge about
human consciousness and about the spiritual realms in a way that is

similar to the method that scientists use in acquiring knowledge about
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the material world.”'® “It involves methodology for inducing transper-
sonal experiences, systematic collection of date, and intersubjective
validation.”"”

In closing, Grof gives his professional opinion on the nature of
entheogens and the entheogen-induced mystical experience. To this
end, Grof states, “/ believe that used responsibly and in a mature way,
the entheogens mediate access to numinous dimensions of existence, have a
great healing and transformative potential, and represent a very important
tool for spiritual development.”'®

This article by Grof deeply resonated with me when I first read it.
As we can see, Grof succinctly defined the entheogen-induced mysti-
cal experience and analyzed its subsequent effects on individuals. Grof
also makes a cogent comparison between spirituality based upon the
mystical experience and organized religions. It is obvious that Grof in-
deed believes in metaphysical/alternate dimensions which are revealed
during entheogen-induced primary religious/mystical experiences. In
the next chapter, we will use Grof’s material to make an analysis of
entheogen-based spiritual practices under the Meyers test, to conclude
that indeed these religions are deserving of protection under the First

Amendment.

D. Religious Use of Entheogens: Traditional and Modern Views
and Practices

It is no secret today that entheogens have been used in a religious con-
text for probably as long as history has been recorded.’” It seems that

every time | turn around there is yet another book or article about
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newly discovered archeological evidence;*® suggesting that the ancients
used sacred entheogenic substances in their religious rites and rituals.
As the evidence mounts, it becomes very clear that the use of psychoac-
tive plants was likely the cornerstone of the original world religions. In
this section we will review a few articles written about the ancient use
of entheogens in religious practice. Ultimately, it will be realized that
modern entheogenic religions are merely a continuation of the ancient
and perhaps original religions. While we may say that some modern
entheogenic religions aren’t attached to a “specific lineage,” they are
still very much connected to the general ancient practice of using these

sacraments as catalysts for religious experiences.

1. The Message of the Eleusinian Mysteries for Todays World by
Albert Hoffman®*'

In this article, Dr. Hoffman discusses the Eleusinian Mysteries and
what it means for today’s world.*** These mysteries were celebrated
in Greece for approximately two thousand years from around 1500
B.C.E to the 4™ century C.E. at Eleusis, Greece, in honor of the god-

323 In honor of this cel-

dess Demeter and her daughter Persephone.
ebration, initiates would make the pilgrimage to Eleusis in order to
partake in the FEleusinian Mysteries.*** While the exact nature of what

occurred there is still somewhat a mystery, it is commonly believed that
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the initiates ingested a psychoactive substance and underwent a ritual
which likely induced primary religious/ mystical experiences. Much of
the mystery surrounding this annual event centers around the fact that
during the entire time it was kept a closely guarded secret.’

According to Dr. Hoffman, what was revealed to the initiates at
Eleusis were “...revelations about the essence of human existence
and about the meaning of life and death.”* Dr. Hoffman believes
this was the nature of the experience at Eleusis because of the known
prayers that “...are known from the Mysteries, offered by initiates to
Mnemosyne, the goddess of memory, imploring her to awaken and
vividly maintain the memory of the holy initiation, that the initiation
might persist as an experience illuminating all of life and transforming
existence.””” Dr. Hoffman further states that “[p]articipating in the
Mpysteries was an experience that cannot be understood by examining
only their external appearance, for it evoked alterations in the soul of
the initiate.”?*

According to Dr. Hoffman, the initiates at the Mysteries “...often
experienced in vision the congruity of the beginning and end, of birth
and death, the totality and the eternal generative ground of being.”?
Hoffman then further surmises as follows: “It must have been an en-
counter with the ineffable, an encounter with the divine, that could
only be described through metaphor.” “It is striking that the Eleusinian
experience is described again and again in antithesis: darkness and
light, terror and beautitude.”*** What exactly took place at Eleusis still
remains a mystery even today, due to the fervent secrecy which was
kept surrounding this sacred endeavor. However, there are tons of con-
text clues which researchers have relied upon to paint a picture of what

likely happened at the culmination of this annual celebration.
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In addition to the descriptions of the visions effectuated at Eleusis,
researchers have also become privy to the fact the initiates consumed
a “sacred potion” called the kykeon,”' the exact ingredients of which
are unknown even today. However, this mystery of mysteries has led
to copious amounts of researchers advancing their own theories as to
the ingredients of the kykeon. In these regards, Dr. Hoffman observes,
“In recent times, scholars of Eleusis have advanced the hypothesis that
the kykeon must have contained some hallucinogenic compound. This
would explain how it was possible for priests to simultaneously induce,
as if in programmed fashion, an ecstatic-visionary state in hundreds of
initiates.”%

The question of whether the kykeon contained some psychoactive
ingredient(s), per Dr. Hoffman, also leads to an interesting problem
of our own time: “...whether it is ethically and religiously defensi-
ble to use consciousness-altering drugs under specific circumstances
to gain new insights into the spiritual world.”*** We will examine Dr.
Hoffman’s viewpoint on this question later in this section. First, how-
ever, Dr. Hoffman discusses the various psychoactive substances which
could have accounted for the alleged psychoactive effects of the kykeon.

Dr. Hoffman teamed up with two other prominent researchers in
trying to answer the question of what, if any, psychoactive substance
was contained in the kykeon.?** Initially, Dr. Hoffman notes that he,
Wasson, and Ruck, “...uncovered interesting parallels and connections
between the Eleusinian Mystery cult and certain extant magic cults
among the Indian tribes in remote regions of southern Mexico.”* The

following facts led to this perceived connection:
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“In the Mazatec and Zapotec regions of the mountain of south-
ern Mexico, the thaumaturges and curanderos continue, as
they have for millenia, to employ an hallucinogenic potion in
their magico-religious curing ceremonies. This potion is pre-
pared from the seeds of certain species of morning glories...
In the chemical-pharmaceutical research laboratories of San-
doz, Ltd. in Basel, Switzerland, we have investigated the active
principles of this drug, known as the ololiuhqui potion. These
proved to be alkaloids also found in ergot, namely lysergic acid
amide and lysergic acid hydromethylamide, near relatives of
lysergic acid diethylamide, the chemical name for LSD, also a
product of ergot.

We found the very same hallucinogenic compounds in ergot
of the wild grass Paspalum distichum from the Mediterranean
area. These findings led us to frame the hypothesis that the
consciousness-altering component of the kykeon involved hal-
lucinogenic compounds similar to those used to this day in the

preparation of the sacred ololiuhqui potion.”?%

Dr. Hoffman, Wasson, and Ruck published their ergot theory in
the 1978 book, “The Road to Eleusis.”®” If the hypothesis that an
LSD-like consciousness-altering compound is correct, Dr. Hoffman
believes, “...then the Eleusinian Mysteries have relevance for our time
in not only a spiritual-existential sense, but also with respect to the
question of the controversial use of consciousness-altering compounds
to attain mystical insights into the riddle of life.”**® Because of the long
duration of the Mysteries and their great importance, Dr. Hoffman be-

lieves that they answered “... a profound spiritual necessity, a yearning

of the soul.”’
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Next, Dr. Hoffman discusses the Greek spirit, which, according to
him, “...was characterized by a divided consciousness of reality from

its origin.” Hoffman further observes the following:

“Greece was the cradle of an experience of reality in which the

ego felt itself separated from the exterior world. Here, con-
scious separation of the individual from the environment de-
veloped earlier than in other cultures. This dualistic worldview,
which the German physician and writer Gottfried Benn has
characterized as the European destiny neurosis, has figured de-
cisively in the court of European spiritual history and is still
fully operative in the Western world.

An ego that is capable of confronting the exterior world
and regarding the world objectively as matter—a spirit capable
of objectivizing the external world—was a precondition for the
appearance of Western scientific research. This objective worl-
dview is evidents in event he earliest documents of scientific
thought, in the cosmological theories of the Greek pre-Socratic

340

philosophers.”

This dualistic worldview, according to Hoffman, brought about the
industrialization and mechanization of nearly all aspects of modern life,
as well as the exploitation of nature and her forces.*' Consequently, he
observes, “[t]he individual has lost the connection with the spiritual,
divine ground of all being.”*** However, Hoffman believes that the
Eleusinian Mysteries helped remedy this dualistic worldview problem.

According to Dr. Hoffman, the Eleusinian Mysteries “...led essen-
tially to the transcendence of the division between humankind and

nature—one mi sa e abolition of the separation between creator
t ght say the abolit f th tion betw t

340 Ibid. at 46-47.
341 Ibid. at 47.
342 Ibid.



128 | The Law of Entheogenic Churches (Volume. I1)

and creation.”*® Next, Hoffman proclaims, “[h]ere, suffering human-
ity, split by its rational, objective spirit, found healing in a mystical
experience of totality that made it possible for the individual to be-
lieve in the immortality of eternal being.”*** These types of experiences,
according to Hoffman, “...persisted in early Christianity, albeit with
different symbols.”**> However, “...ecclesiastical Christianity, defined
by the duality of creator/creation and with a religiosity estranged from
nature, has completely obliterated the Eleusinian-Dionysian heritage
of antiquity.”** Hoffman then goes on to observe, “In the Christian
sphere of belief, only specially blessed people testify to a timeless, com-
forting reality attained in spontaneous visionary experience—an expe-
rience that untold numbers of people could attain in antiquity through
the Eleusinian initiation.”"

In order to heal humanity, the mystical experience must be em-
braced across all strata of our global society. According to Hoffman,
“[tloday the fundamental importance that a mystical experience of to-
tality can have for healing a humanity inflicted by a one-sided, ra-
tional, materialistic worldview is emphasized not only by adherents
to Eastern religious currents such a Zen Buddhism, but also leading
representatives of psychology and psychiatry.” This idea that the mys-
tical experience is necessary to overcoming a one-sided materialistic
worldview and thereby healing all of humanity is not shared only by
the medicine community but is also held “...in ever- wider circles in
our society, even ecclesiastical circles.” Furthermore, according to those
that hold this view of the mystical experience, “...overcoming the du-
alistic worldview is considered to be a prerequisite and fundamental
step in the healing and spiritual renewal of Occidental civilization and

culture.”* “The official Christian churches, whose dogmas correspond
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to an expressly dualistic conception of the world, offer little room for
such a renewal.”?%

Next, Hoffman goes on to discuss the religious use of entheogens
and how religious use differs from any other use. In discussing this
distinction, he states as follows:

“A prerequisite for meaningful use and a propitious psychic ex-
perience of these compounds—uwbhich can be described as sacred
drugs—is the external environment and the spiritual preparation
of those experimenting with them. The Mexican Indians believe
that were the LSD-like oloiuhqui taken by an impure person, that
is, anybody who was not prepared for the ceremony with fasts and
prayers, when the drug might provoke insanity or even death. This
wise and prudent manner of use, based on millennia of experience,
was regrettably not heeded when many members of our society be-
gan to use psychedelics. Accordingly, the results sometimes took
the form of psychotic breakdowns and severe accidents. In the
1960’s this led to the prohibition of any use of this type of drug,
even in formal psychology.

In Eleusis, where the preparations and the associated cer-
emonies were optimal (as is still the case among some Indian
groups in Mexico where their use is still in the control of sha-
mans), this sort of drug found a meaningful and propitious
application. From this perspective, Eleusis and these Indian
groups can indeed serve as a model for our society.”**°

Hoffman next turns to answer the question of why entheogens
were used at Eleusis and still used by Indian tribes today, but not even
“...scarcely conceivable in the Christian liturgy, as though it were not

significant?” In response to this question, Hoffman posits as follows:
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“The answer is that the Christian liturgy worships a godly pow-
er enthroned in Heaven, that is, a power outside of the individ-
ual. At Eleusis, on the contrary, an alteration in the innermost
being of the individual was striven for, a visionary experience
of the ground of being that converted the subjects into mystes,
epotetes, intiaties.

Alteration within the individual is again under way today.
The requisite transformation in the direction of an all-encompass-
ing consciousness, as a precondition for overcoming materialism
and for a renewed relationship with nature, cannot be relegated to
society or to the state. The change must and can only take place in

each individual person.”>'

There are many different methods, observes Hoffman, to attain
the mystical visions necessary to attain this type of transformation.’>
These include spontaneous mystical experiences, meditation and phys-
ical practices such as fasting and breath control.”>> However, Hoffman
believes that an especially important aid in this process, which, “...
discovered in the earliest of times, is decidedly the use of certain plant
drugs.”** Most importantly, however, Hoffman clearly states that zhe
use of these “plant drugs” must occur within the scope of religious
ceremony.” In closing, Hoffman states the following regarding the

meaning of Eleusis and its application to the future of mankind:

“The fact that extraordinary states of awareness can be induced
with various means and in various ways shows us that capacity
for mystical experience is innate in every person. It is part of the

essence of human spirituality. It is unrelated to the external, social
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status of the individual. Thus, in Eleusis, free men and women, as
well as slaves, could be initiated.

Eleusis can be a model for today. Eleusis-like centers could
unite and strengthen the many spiritual currents of our time, all
of which have the same goal: the goal of creating, by transform-
ing consciousness in individual people, the conditions for a better
world, a world without war and without environmental damage,

a world of happy people.”>*

Hoffman’s article informs us of the nature of the Eleusinian
Mpysteries and the types of experiences effectuated at the sacred rituals
involved therewith. Furthermore, Hoffman relates how modern reli-
gions, with their dogma and liturgy, differ from the rituals and experi-
ences at Eleusis. According to Hoffman, if humans were to revert-back
to the types of rituals performed at Eleusis, the world could rid itself
of the dualistic worldview which has caused insurmountable death and
destruction across the globe. While there are entheogenic substances
which can be used to effectuate the mystical experiences necessary to
eradicate such destructive worldviews, Hoffman clearly relates that any
use of such entheogens, must proceed as a religious ceremony. For what
it’s worth, I couldn’t agree more with Dr. Hoffman’s beliefs and asser-
tions. I included a discussion of this article for many reasons, most of
them we will see in the Fifth Chapter where I analyze this material in
the context of First Amendment case law on the definition of religion.
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2. Sacred Mushroom Pentecost by Thomas J. Riedlinger’

In Sacred Mushroom Pentecost, author Thomas J. Riedlinger discusses
the experiences of R. Gordon Wasson and his team at a sacred mush-
room ceremony hosted by the infamous Maria Sabina in June, 1955.
Riedlinger then goes on to discuss the various religious/spiritual as-
pects of the mushroom ceremonies or veladas (night vigils) conducted
by Maria Sabina. As we will see, these religious mushroom ceremonies
indeed effectuated primary religious experiences and their structure
can provide some guideposts as to how a “religious” entheogenic cere-
mony might well proceed.

When Wasson and his team experienced the mushroom ceremony
with Maria Sabina on the night of June 29-30, 1955, they became the
“...first “white” outsiders in recorded history to partake of the sacred
mushrooms in a Mazatec mushroom veladas.”®*® In a Life Magazine

article published later, Wasson described the velada as follows:

“On the night of June 29-30, 1955, in a Mexican Indian Village
so remote from the world that most of the people speak no
Spanish, my friend Allan Richardson and I shared with a fam-
ily of Indian friends celebration of “holy communion” where
“divine” mushrooms were first adored and then consumed. The
Indians mingled Christian and pre-Christian elements in their
religious practices in a way disconcerting for Christians but
natural for them. The rite was led by two women, mother and

daughter, both of them curanderas, or shamans....7he mush-

357 Riedlinger, Thomas. “Sacred Mushroom Pentecost.” Entheogens and the Future
of Religion, edited by Robert Forte. Parker Street Press, 1997, pp. 126-153. Thomas
J. Riedlinger is a writer and a lecturer. He earned his undergraduate degree in psy-
chology from Northwestern University, his master’s degree in world religions from
Harvard Divinity School. His published works include 7he Sacred Mushroom Secker:
Essays for R. Gordon Wasson and articles appearing in the Journal of Humanistic
Psychology, the Journal of Psychoactive Drugs, the Journal of Transpersonal Psychology
Medical Hypotheses, and Gnosis.

358 Ibid. at 127.
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rooms were of a species with hallucinogenic powers; that is, they
cause the eater to see visions. We chewed and swallowed these
acrid mushrooms, saw visions, and emerged from the experience
awestruck. We had come from afar to attend a mushroom rite
but had expected nothing so staggering as the virtuosity of
the performing curanderas and the astonishing effects of the

mushrooms..”*’

After quoting the above portion of the Time Magazine article au-
thored by Wasson, Riedlinger then goes on to make the following com-
ment regarding the personal significance of the velada for Wasson:

“For the first time,” Wasson added, “the word ecstasy took on
real meaning. For the first time it did not mean someone else’s
state of mind. In other words, for the first time, at age fifty-six,
he had experienced enthusiasm during a religious rite. Ecstatic
transports of this type are not uncommon in shamanic rites
that utilize entheogens, vigorous dancing, or other techniques
to induce altered states of consciousness. But they are rare in
mainstream Christian churches, of which modern Pentecostals
are the only ones whose worship aims specifically to stimulate a
form of religious enthusiasm bearing some resemblance to ecstatic
transport. As a lifelong Episcopalian, Wasson had no analogues
in his experience with which to compare the religious awe that
shook him to the center of his bones that night. Yet his written ac-
counts of the velada represent it in a way that begs comparisons,

[ think, to certain elements of Pentecostal worship.”>*

According to Riedlinger, the mushroom veladas practiced by
Marina Sabina represent a “...syncretic conflation of different religious

359 Ibid. at 127-28. (citing Wasson, R. G. “Seeking the Magic Mushroom.” Life,
May 17,1957, 100-20) (Emphasis added).
360 Ibid. at 128 (citing Wasson, 1957) (Emphasis added).
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beliefs that collided and fused at the time of the Spanish Conquest.”*’
When the catholic friars discovered that the native Indians in Mexico
were consuming entheogenic mushrooms in religious ceremonies,
they condemned the practice.’® According to Wasson, “...the friars
condemned the ritual ingestion of entheogenic mushrooms by the
Mazatecs and Nahua tribes because, in his opinion, they considered
this practice to be “an appalling simulacrum of the Holy Communion.
(Wasson 1980, xviii).” In describing this condemnation in more detail,

Wasson states as follows:

“One can imagine the many trembling confabulations of the
friars as they would whisper together how to meet this satan-
ic enemy. The teonanacactl (“flesh of the gods”) struck at the
heart of the Christian religion. I need hardly remind my read-
ers of the parallel, the designation of the Elements in our Eu-
charist: “Take, eat, this is my Body...” and again, “Grant us
therefore, gracious Lord, so to eat the flesh of thy dear Son...
and to drink His blood...” But the truth was even worse. 7he
orthodox Christian must accept on faith the miracle of the con-
version of the bread and wine into Gods flesh and blood: that is
what is meant by the Doctrine of Transubstantiation. By contrast
the sacred mushroom of the Aztecs carries its own conviction: every

communicant will testify to the miracle that he has experienced.”>*

Despite the Spaniards believing they had eradicated the religious
use of sacred mushrooms, this was not the case. The practice went far
underground and would not see the light of day until the night that
Wasson and his team sat in the velada with Maria Sabina. During the

interim, these rituals thrived in the mountain villages of central and

361 Ibid. at 128-129.

362 Ibid. at 129.

363 Ibid. at 129-30 (citing Wasson, Gordon. 7he Wondrous Mushroom: Mycolatry in
Mesoamerica. New York: McGraw Hill, 1980) (Emphasis added).
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southern Mexico. During that period, Christian and Pagan concepts

became mixed. In these regards, Riedlinger states as follows:

“The mushrooms themselves got conflated with Christ—the
story that the mushrooms sprang up from the ground where
Christ’s blood fell at the time of his Passion is an example.
Since the mushroom veladas were secret this conflation was
not done to please the authorities. Rather, it was spontaneous
and sincere—a classic syncretism, such as marked the original

spread of Christianity through pagan Europe.”?%

Next, Riedlinger goes into detail describing the velada and how it
proceeded, according to Wasson, on that fateful night in June 1955.
For purposes of this book, I am only going to quote the following se-
lected portions from Riedlinger’s description:

“Wasson noted during this and later veladas he attended that
the Mazatecs normally follow a certain procedure with ritual
overtones. The healer first praises the mushrooms while pass-
ing them through the smoke of copal incense to purify them
before handing them out to the other participants. Wasson and
Richardson each ate about six pairs of mushrooms, which in
a velada are always distributed in pairs and eaten facing the
altar. Maria’s dose was twice as much. After the mushrooms are
eaten, all the candles were extinguished (veladas always take
place after dark), followed by silence for about twenty minutes.
The healer then starts humming, and the humming eventual-
ly modulates into a chant that continues at intervals through-
out the night. Maria’s songs put Wasson in mind of “age-old
chants” that sometimes seemed to him “soaked in weary mel-

ancholy” They were punctuated by percussive sound effects

364 Ibid. at 130. (citing Wasson, 1980).
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produced when Maria and her daughter clapped their hands
and thumped their chests. Much of the chanting involved a

declaration by Maria of her spiritual credentials....”*

Next, Ridelinger quotes the following portion of Wasson’s descrip-

tion of his actual mystical/primary religious experience:

“There is no better way to describe the sensation than to say
it was as though...[my] very soul had been scooped out of...
[my]body and translated to a point of floating in space, leav-
ing behind the husk of clay...[my] body...We had the sen-
sation that the walls of our humble house had vanished, that
our untrammeled souls were floating in the universe, stroked
by divine breezes, possessed of a divine mobility that would
transport us anywhere on the wings of a thought... There came
a moment when it seemed as though the visions themselves
were about to be transcended, and dark gates reaching upward
beyond sight were about to part, and we were to find ourselves
in the presence of the Ultimate. We seemed to by flying at the
dark gates as a swallow at a dazzling lighthouse, and the gates
were to part and admit us. But they did not open, and with
a thud we fell back, gasping. We felt disappointed, but also
frightened and half relieved, that we had not entered into the
presence of the Ineffable, whence, it seemed to us at the time,
we might not have returned, for we had sensed that a willing

extinction in the divine radiance had been awaiting us.”**

After describing the details of Wasson’s experience at the velada and
the aftermath of the Time article, Riedlinger discusses the similarities

between the Mazatec beliefs as it relates to the mushrooms and the

365 Ibid. at 136-137 (quoting Wasson, 1980).
366 Ibid. at 139 (quoting Wasson V. P, and R. G. Wasson. Mushrooms, Russia and
History. New York: Pantheon Books, 1957).
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belief systems of Pentecostals. According to Rieldinger, “He (Wasson)
seems to be suggesting that the Mazatecs regard the capricious emer-
gence of the teonanacatl from the earth as a gratuitous grace bestowed
by God’s spirit. Like Jesus when he was alive, the mushroom both
embodies and proclaims this spirit.” Therefore, “...it comprises actual
grace, which enables those who eat it to experience God’s presence. In
effect, they are transported to God’s “kindgdom,” much as Pentecostal
worshippers believe that when the Spirit enters into them they preview
in the “already” what will come in the “not yet” at the end of histori-
cal time.”%

Riedlinger then goes on to further elaborate on Wasson’s beliefs re-
garding the mushrooms acquired at the first velada with Maria Sabina.

According to Riedlinger, for Wasson the mushrooms:

“...express religion in its purest essence, without intellectual
content.” They stimulate a mystical experience that cannot be re-
duced to words or concepts, much in contrast to most Christian
worship based on “learned” theological systems. /n that sense
the Christian religion of the Mazatec mushroom eaters is defined,
like Pentecostalism, not by doctrine or by dogma but phenome-
nologically. Both religions are examples of primary spirituality
that Cox describes as “reaching beyond the levels of creed and
ceremony into the core of human religiousness, into...that
largely unprocessed nucleus of the psyche in which unending
struggle for a sense of purpose and significance goes on. Al-
though necessarily subjective, such experiences foster the for-

mation of communities as other people validate this purpose

367 Ibid. at 146.
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and significance according to shared or consensual beliefs, as

Wasson learned firsthand from his Indian hosts.”3®

Wasson concluded that the mushrooms “...transport one for the
nonce to heaven, where all the senses unite in a joyous symphony shot
through with an overwhelming feeling of carnitas, of peace and affec-
tion for fellow communicants.”**

This article by Riedlinger provides us a glimpse into the ceremony
protocols and religious beliefs of the Mazatec peoples. Judging by his
description, Wasson undoubtedly had a primary religious/mystical ex-
periences at the veladas hosted by Maria Sabina. One important take-
away, which will be analyzed much deeper in the next chapter, is the
idea that the mushrooms “express religion in its purest essence, without
intellectual content.” As we will see, most entheogenic religions shy
away from any dogma or other bright-line religious doctrine, mostly
because the consumption of entheogenic sacraments provides those
for us individually. The moral commands of the mystical experience
are primary to any human commands or intellectual contrivances.
However, as will be argued in the next chapter, this fact makes entheo-
genic religions even more worthy than other established religions of

protection under the First Amendment,

368 Ibid. at 146 (quoting Wasson, R. G., C. A. P. Ruck, and A. Hoffman. 7he
Road to Eleusis: Unveiling the Secret of the Mysteries. New York: Harcourt Brace
Jovanovich, 1978; Cox, H. Fire from Heaven: The Rise of Pentecostal Spirituality and
the Reshaping of Religion in the Twenty-first Century. Reading, Mass: Addison-Wesley,
1995) (Emphasis Added).

369 Ibid (citing Wasson, 1980).
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3. Mysterious Tea by Annelise Schinzinger’™

To wrap up the discussion of the historical views and practices of an-
cient entheogenic religions, I am including a discussion about the aya-
huasca religions of South America. Schinzinger discusses mostly the
UDV (Uniao Do Vegetal) religion in her essay; but while the UDV is
less than 100 years old, it incorporates ancient indigenous practices
and beliefs as it relates to the ayahuasca sacrament. As a preliminary
note, the UDV call ayahuasca “Hoasca,” a term which will be used
throughout the discussion of this article.

To provide context as to her knowledge regarding ayahuasca,
Schinzinger states that she first drank the sacred brew in 1977 in Sao
Paulo, Brazil as a 21 year old university student.””! Needless to say, ac-
cording to Schinzinger, her experience was absolutely life-changing.”?
According to her, “[t]he vivid memory of the session remains with me
to this day: symobls and images of spiritual significance to me were
engraved in my memory.””? My heart blossomed with the first glass of
Hoasca and with eagerness, innocence, and some trepidation, I ven-
tured forth into the new world that Hoasca had opened in me.”"*

Schizinger begins her discussion of Hoasca with a brief description

of the sacrament and what it represents:

370 Schizinger, Annelise, “Mysterious Tea” Psychedelics and Spirituality: The Sacred
Use of LSD, Psilocybin, and MDMA for Human Transformation, edited by Thomas
B. Roberts, Ph.D. Parker Street Press, 2020, pp. 119-129. Annelise Shinzinger is a
hospice caregiver and practitioner of Chi Nei Tsang (Chinese Inner Organ Massage)
in the San Francisco Bay Area. She hold a bachelor’s degree form the University of
California, Irvine, in Portuguese and Spanish and is certified in Human Resources
Management. Ms. Schizinger has worked as a translator and interpreter for ethno-
botanists and environmentalists traveling to Brazil. She feels passionately about the
power of plants to expand consciousness and healing, and has worked with plant
allies in Brazil since 1977. Her interests include the study and application of herbal
preparations, the preservation of our sacred planet, and writing.

371 Ibid. at 120.
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“Hoasca is the name given to a sacramental tea made from a
vine (banisteriopsis caapi) and leaves from a bush (Psychotria
viridis). Hoasca facilitates unified consciousness and the clearing
of the mind and heart. In 1977, 1 became a member of the
Centro Espirito Beneficiente Uniao do Vegetal (Beneficent
Spiritual Center Union of the Plants). Union of the plants re-
fers to the union of the two plants Hoasca is made of: mariri
(Banisteriopsis) and chacrone (Psycotria). The connotation of
union extends further, to the union of the masculine (mariri)
and feminine (chacrona) and those principles within ourselves;
the union of force (mariri) with light (chacrona); and the align-
ment of human consciousness with the spirit realm, and with
all that is. Plant spirits are here to teach us if we will only listen. I
feel it is our responsibility, as part of conscious creation, to embody
the valuable insight gained in expanded states of consciousness and
to manifest insight in our lives.”?”

In discussing the Hoasca practices of the UDV, Schizinger states
that, “Through the expanding awareness Hoasca provides, the people
(of the UDV) learned to tame their tempers, respect themselves and
other more, and consequently lead more peaceful lives...Hoasca is an
entheogen and deserves to be regarded as a sacred substance and given
that reverence.”® Schizinger goes on to observe that, when Hoasca is
consumed with experienced people in a sacred context, a “safety net”
is created. We will touch on this idea in more detail in the follow-
ing chapter. Next, Shizinger goes even deeper in discussing the effects
of Hoasca:

“Communing with Hoasca is a journey of self-discovery. Hoas-
ca incarnates sz’rz't in sentient experience, prompting some to reﬁ’r

to Hoasca as the religion of feeling... There is more to the tea ex-

375 Ibid. at 120-21 (Emphasis added).
376 Ibid. at 121.
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perience than the way the chemical components of Mariri and
Chacrona interact with our bodies. The Spirit of Hoasca plays
a role, and this mystery I leave to spirit.

1 have noticed an often-remarkable change in peoples attitudes
and behavior prompted by the transformative power of the tea.
When one drinks Hoasca and experiences an expanded state of
consciousness, aspects of ones psyche that are not in alignment are
brought to one’s attention in a revelatory and often dramatic way.
Once given the opportunity to see and experience the effects and
repercussions of ones attitude and actions, the next step depends
upon the desire and will to follow the guidance and integrate the

lesson into ones life.”>"”

I would like to note that Schizinger states the reason she calls
Hoasca the “mysterious tea” is because many times people drink it but
feel no effects. Personally, I can state that this is indeed a common
experience.””® Many shamans will begin their ayahuasca ceremony by
clearly stating that everyone will get “exactly what they need.” For some,
this means they will not receive a visionary experience, or sometimes
not feel anything at all. In a way, ayahuasca has the tendency to weed
out insincere participants due to its wildly varying effects and its pro-
pensity to cause violent episodes of purging in those that consume it.*””

According to Schizinger, “Hoasca has enabled [her] to feel and
perceive things on a deeper level, expanding my heart and inspiring
compassion for all beings.”*® More importantly, she has observed that,

“Hoasca has many ways of getting the message across, and it seems
each way is tailor-made for the person and for that person’s prob-
lem.”?®!" As we will discuss in the next chapter, the highly individualized

377 Ibid. at 123 (Emphasis added).

378 1Ibid.

379  See Church of the Holy Light of the Queen v. Mukasey, 615 ESupp.2d 1210, 1215
(D. Or. 2009).

380 Ibid. at 123-24.

381 Ibid. at 124.
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experiences under the influence of ayahuasca and other entheogens,
tends to undercut the ability of entheogenic religions to promulgate
any detailed moral code or dogma, which is a good thing.?*? Speaking

generally about Hoasca, Schizinger goes on to state:

“This powerful plant ally, when used in a reverential way, has the
potential of being a conduit for Divine consciousness, stimulating
us to reach our human potential. Hoasca facilitates clarity through
the revelation of our true nature—the God and Goddess within,
including our shadow. We must delve into the dark realms, as
well as the glorious, to really know who we are. Hoasca un-
masks the dark areas of our psyche and facilitates awareness of
the emotions, thoughts, and actions that impede attunement
with the higher self. She flashes light to the paralyzed areas
of our psyche and body for healing. There is always more to

know: the Universe, inner and outer, is infinite.”?%?

Schizinger provides a beautiful explanation of the benefits of using
Hoasca in a reverential way. As will be discussed at length in the next
chapter, entheogens must be consumed in a reverential and/or ceremo-
nious fashion for their use to qualify as religious under the first amend-
ment. But as Schizinger points out, this kind of use is really where the
magic happens with the sacrament. That is not to say someone casually
ingesting entheogens can’t have a religious experience, just that it can
more efficiently and reliably be effectuated in circumscribed religious

settings. This is what ancient peoples of the world have noted for as

382 See Meyers, 906 E Supp. at 1502 at footnote 10, the Meyers court makes a very
interesting comment that is relevant to for this particular writing, “Unfortunately,
another factor that the Court could have included in the list is “Dogmatism and
Intolerance.” One need not be exceptionally familiar with the course of human his-
tory to realize that religious intolerance has been and continues to be the cause of
countless deaths, many wars, and endless suffering.”

383 Ibid at 124-25 (Emphasis added).
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long as history has been recorded, even on cave walls. [ want to end this

section with a beautiful quote from the very end of Schizinger’s article:

“Once a relationship with a plant teacher has been established, in-
gesting the plant is not necessary to attain the effects. Hoasca is a
good teacher: she not only opens us up to what we need to know,
but also teaches us how to open ourselves. Hoasca helps us to clear
communication lines and access cellular memory. Expanded
awareness is always present—it is simply a matter of tuning in.
Life is a constant revelation of the power and brilliance of Creation.
When our consciousness aligns with the creative force, and we act
with integrity, clarity, and open heart, amazing things can happen.
Opportunities abound in our daily lives, to be centering our hearts
and deepening our presence. By the fist of grace, and with con-
scious intent, veils can be lifted and portals opened, revealing

mysteries right under the veneer.”

E. A Note on the Primary Religious/Mystical Experience and
Modern Religion

Next, I will discuss a few articles and passages that discuss the nature
of the primary religious experience and its relation to religions of to-
day. As we will see, much of the dogma and other non-desirable traits
of modern and/or mainstream religions are a consequence of failing
to foster and encourage primary religious experiences. Without such
an experience, adherents are left to rely on secondary religious phe-
nomena, which lack a direct connection to the Divine and rely on the
commands and interpretations of others. Naturally, hearing someone
interpret, for the millionth time, an ancient account of a primary reli-

gious experience lacks the profundity and clarity of a primary religious

384 Ibid. at 129 (Emphasis added).
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experience. As will be argued in the next chapter, this fact alone war-
rants the protection of religions which responsibly and primarily seek
to effectuate these types of experiences.

In his article entitled “Psychoactive Sacramentals,”® Brother
David Steindl-Rast discusses the nature of the primary religious ex-
perience, especially ones effectuated through the sacramental use of
entheogens, and how it differs from secondary religious phenomena.
To this end, Brother Rast answers the question as to whether a primary

religious experience under the influence of entheogens can be genuine:

“My answer is this: A primary religious experience is no more
(though also no less) than a seed for a spiritual life. A genuine
encounter with the Ultimate does not guarantee a genuine spiritu-
ality. The experience may be authentic, but how authentic their
spirituality will be depends on what those who had the experi-
ence do with it. Will they allow it to transform their lives? Will
they have determination and patience enough to let the light,
which they glimpsed for a moment, gradually penetrate every
small detail of their days? Not a few men and women who
have risen to this task bear witness that entheogens first helped
them open their eyes to the light. Honesty demands that we

acknowledge this.”?%

This view of the primary religious experience, especially those effec-
tuated through the sacramental use of entheogens, was originally pro-
posed by Huston Smith. Earlier in this chapter, it was discussed that
Stanislov Grof also subscribed to this view of the entheogen-induced
primary religious experience. As will be talked about in the next chap-

ter, this insight underscores the importance of entheogenic churches

385 Steindl-Rast, David, “Psychoactive Sacramentals” Psychedelics and Spirituality:
The Sacred Use of LSD, Psilocybin, and MDMA for Human Transformation, edited by
Thomas B. Roberts, Ph.D. Parker Street Press, 2020, pp. 1-5.
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offering services outside of the sacred ceremony, such as integration
and other spiritual practices which help to germinate the seed planted
in an entheogenic ceremony. Brother Rast goes on to discuss the pro-

priety, per the historical use, of entheogens as sacraments:

“The classic entheogens, unlike drugs such as cocaine and al-
cohol, have virtually no organic toxicity. Their addictive risk
is small: too small to measure when used in ceremonial set-
tings. Entheogenic traditions from Eleusis to the Native American
Church have succeeded in creating ritual contexts in which haz-

ardous acting-out is virtually unknown.”’

As stated here, in a ceremonial context, the religious use of entheo-
gens is of very low risk to the individual participant. This is a well-
known fact, as the set and setting of these experiences has always been
known to play a major part in determining outcomes, especially for
those who seek these experiences out of a genuine intent to heal and
grow spiritually. As will be discussed in the next chapter, and as was
discussed in my second book, the courts also understand the ceremo-
nial use of entheogens carries is a much lower risk profile than casual
and/or recreational use.

Following his commentary about the safety profile of ceremonial
entheogen use, Brother Rast next goes on to states as follows about the

primary religious experience in the context of modern times:

“What is most distinctive about the spiritual awakening in our
time is a looking beyond secondary religious phenomena—doc-
trine, ethics, ritual—to their primary source. Not as if doctrine,
ethics, and ritual were unimportant. They are important, and
precisely for this reason we must cultivate the experience on
which their survival depends. After all, what is doctrine, if not

387 Ibid. at 3-4 (Emphasis added).
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an attempt to put into words the heart’s communion with the
ineffable? What is ethics, if not willing commitment to the
demands this communion makes on us? What is ritual, if not
the celebration of the primary religious experience of commu-
nion? Secondary religious phenomena give us fresh access to
that primary experience from which they well up, as from their
source. They provide channels in which the energy of the pri-
mary religious experience can flow: irrigation channels for the
world’s wastelands. Even churches can become wastelands, if
they close themselves off from the living waters of the Spirit, if
they think that secondary religious experiences can replace the

primary one.”?®

Here, Brother Rast brilliantly lays out the reasoning as to why
primary religious experiences are necessary to avoid the undesirable
characteristics inherent in many churches and religions which do not
promote these types of experiences. In closing, Brother Rast further

drives home the importance of primary religious experiences:

“Christian tradition has long known this timidity and called it
“sloth,” a refusal to rise to grace-filled opportunities. This fear
produces isolation, alienation, and violence; it keeps the world
divided and at war. 7he primary religious experience stretches our
awareness just far enough to catch at least a glimpse of univer-
sal belonging; this makes us ready to share, to trust, to love. The
Sfuture of our planet will depend on whether or not we translate
this vision into reality. This takes courage. ... The entheogens, with
their own particular properties, are spiritual tools among many.
We are free to choose. But while the means are optional; the end is
not. The future depends on stretching our consciousness far enough

soon enough.”>

388 Ibid. at 4 (Emphasis added).
389 Ibid. at 5 (Emphasis added).
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Another religious leader, Reverend Mike Young, who was also one
of the original participants in the Good Friday Experiment, in his ser-
mon entitled, “If I Could Change Your Mind” also speaks about the
nature of the primary religious experience and how it fits within the
modern religious paradigm. In generally describing the primary reli-

gious experience, Reverend Young proclaims as follows:

“When I use the phrase “religious experience,” I mean the follow-
ing kind of things. I mean an experience, however Pow! or ordi-
nary and mundane, that has the result of reordering your valuing;
that turns the world that you have taken for granted in a new
direction, opening possibilities for you; an experience that goes into
transcending your small self. It is this opening up of blocked areas
of growth that makes an experience religious. It may and often does
involve resultant changes in beliefs, but is not about a certain set of

beliefs. In fact, it is more often about shedding beliefs.”>

Following his description of the primary religious experience and
the profound effects it can have on individuals, Reverend Young next
relates his views on the entheogenic experience and the irony of the

situation these experiences engender in today’s world:

“Psilocybin and similar substances appear to have the potential
to facilitate this experience of ecstasy. The religious experience,
drug related or not, is not the end. It is pathless. It is a “goose.”
It is a grabbing and shaking, but you still have to do something
with what happens there, with the vista that was opened, with
the possibility that became available. 7he proof of the experience
is in the fruits, not in the size of the Pow! that goes with it.

What a wonderful irony to all of this: at the moment it is

390 Young, Mike, “If I Could Change Your Mind” Psychedelics and Spirituality:
The Sacred Use of LSD, Psilocybin, and MDMA for Human Transformation, edited by
Thomas B. Roberts, Ph.D. Parker Street Press, 2020, pp. 7-15.
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completely illegal for a religious leader to administer a religious
experience to you in this way. But it is quite legal for a scientist
to administer a religious experience to you in this way. The
irony of it has many, many levels. 7he first piece of the irony, for
me, is that we have indeed made scientists the high priests who
are now finding that they are in fact going to have to learn how
to be priests for real. They are aware that they are not liturgists,
that they are not poets of the human spirit. That sensitivity will be
needed to provide the tools—the language and imagery——that will
enable people to utilize the full potential of the sacramental drug

experience.”!

Here, we see that Reverend Young also shares the view of many re-
searchers and commentators, that the entheogenic experience is merely
a seed for a spiritual life and will need to be followed with other spiritu-
al practices to be solidified and effectuate long-lasting positive changes.
As far as the specific effects of the primary religious experience on the
mind and beliefs of the individual, Reverend Young aptly observes the

following:

“The drug experience can evoke a reordering, a reframing, of the
experiencers meaning and meaning-making. The ego-loss expe-
rienced with LSD, the send of connectedness with MDMA,
the standing-naked-before-the-infinite, out-of-the-body expe-
rience with ketamine: these provide the occasion for the refram-
ing of existential questions (such as “Who am I?” and “What is,
therefore, important?”) that the experiencer realizes that they have
gotten so wrong. This reframing and reconnecting, this remem-
bering ourselves, is what pushes and pulls us to be more than
we are. Spoken of in different ways and sought by different means,
it is at the heart of our various spiritual disciplines. But when

391 Ibid. at 12 (Emphasis added).
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it is short-circuited into obsessive ideology, it merely multiplies
dogmatism.

The self-transcendence and  self-transformation  associated
with these drugs do not occur in a particular theological language.
Here is an experience that has all of the outcomes we have
said we seek but consistently confirms none of our particular-
istic theological languages. We know that the experience oc-
curs in symbols, images, and language partly determined by set
and setting. But similar experiences of self-transcendence and
self-transformation occur for Catholics, and Baptists, Jews and
Buddhists, Unitarians and Two-Seed-in-the-Spirit Evangelicals,
and Reformed Expiationists. Some occur in language more or
less familiar to the experiencer, and some do not. But clearly
the same experiences lie behind our diversity of theological lan-
guage. Ecumenically oriented clergy are prepared to be tolerant
of one another. But we are not prepared for our entire histori-
cal universe of discourse to be called into question, nor have we
prepared our parishioners for this.”*?

Reverend Young makes a profound observation regarding the ef-
fects of “short-circuiting” the primary religious experience; which ac-
cording to him results in the multiplication of dogma. Moreover, he
observes that most religions do not have the language necessary to fully
accommodate or describe the primary religious experience resulting from
the religious use of entheogens. To me, these facts highlight the impor-
tance and profundity of these types of primary religious experiences;
and as will be argued in the next chapter, furthers the argument that
the sacred and ceremonial use of entheogens is and should be a highly

protected religious exercise under the First Amendment.

1. Note on the Difference between Religion and

392 Ibid. at 12-13 (Emphasis added).
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Spirituality

At this juncture I feel it important to provide a quick note on the differ-
ence between spirituality and religion. While these two at a glance can
seem mutually exclusive, both actually can and do in many instances
exist in harmony with one another. Many people in the entheogen
space adamantly assert that they are “spiritual not religious,” but more
than likely are a mix of the two. The following quote comes from an
essay by Frances Vaughn entitled, “Iranspersonal Counseling: Some
Observations Regarding Entheogens.”” Here, Vaughn makes a very

clear distinction between religion and spirituality:

“I think the distinction between spirituality and religion is very
important. / refer to spirituality as a subjective experience of the
sacred, whereas religion usually refers to an organized institution
that provides a creed, code of ethics, and community rituals for
believers. Religion may or may not provide a supportive structure
Jfor a person’s spiritual life. Spirituality is by no means the exclusive
property of any religion. It occurs inside religions and outside of
religions, as a natural impulse that exists in the hearts and minds
of people everywhere. Spirituality may be theistic, or nontheistic,

or polytheistic.”**

As will be discussed in greater detail in the next chapter, most en-
theogenic churches in the U.S. qualify as both religious and spiritual in
nature. Most such organizations have a simple code of ethics, statement

of beliefs, and detailed ceremony protocols. However, the main thrust

393 Vaughn, Frances, “Transpersonal Counseling: Some Observations Regrading
Entheogens” Psychedelics and Spirituality: The Sacred Use of LSD, Psilocybin, and
MDMA for Human Transformation, edited by Thomas B. Roberts, Ph.D. Parker
Street Press, 2020, pp. 218-223.

394 Ibid. at 221 (Emphasis added).
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of entheogenic churches is to foster direct experiences with the Divine,

thus they aim to foster spirituality within the confines of a religion.
E Note on the Sacred Ceremony

1. What is Entheology by Reverend Alain M. Lucas

Now we will examine an article by Reverend Alain M. Lucas, entitled
“What is Entheology.” As we will see, Entheology has been practiced
for many years and encompasses modern entheogen-based religious
practices. To begin, let’s look at the following excerpt from Reverend

Lucas’s article where she defines Entheology:

“When we practice entheology or when we are willing to call
ourselves entheologians, we are discussing our experiences of
the divine, and of the revelation of that divine source through
the agency of psychoactive sacramentals, be it a revelation of
the “divine spark” within (to use Master Eckhart’s term) or
without, that is, the reception of a revelation, which is located
outside of the mystic him/herself.

Although the term is new, entheology as a science is not. We
know, from great researchers like Wasson, Yensen, and Metzner
that entheology has been practiced by many non-Christian and in-
digenous-based Christian groups (for example, the Mazatec vision-
ary Maria Sabina, and as we have heard this morning, the Peyote
Way Church, Santo Daime and UDV) for many years. This can
be more appropriately called non-Western entheology, prac-

ticed by cultures from which we have much to learn.”?

395 Lucas, Aline, “What is Entheology?” Psychedelics and Spirituality: The Sacred
Use of LSD, Psilocybin, and MDMA for Human Transformation, edited by Thomas B.
Roberts, Ph.D. Parker Street Press, 2020, pp. 169-177.

396 Ibid. at 170 (Emphasis added).
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Reverend Lucas goes on to state that her personal interest is in
Western, Christian entheology because Western Christian traditions
“...tend to reject any assimilation of entheogens into their theological
and liturgical paradigms.”®”’

To begin her further explanation of entheology, Reverend Lucas first
defines two key terms: sacrament and liturgy.*”® According to Lucas, “A
sacrament is an outward and visible sign of an inward spiritual grace.””
Next, she defines liturgy as “...any ceremonialized human gathering,
sacred or secular.”*® When examining the question of entheology and
liturgy in light of the “mainline Christian perspective,” Lucas notes
that we are confronted with a conundrum: “Do we begin with a li-
turgical paradigm that includes entheogens as sacramental agents and
then design a theology based on that experience? Or, do we begin by
thinking theologically and then act liturgically? In other words...does
liturgy proceed theology or does theology precede liturgy?”*" Lucas
makes clear that her belief is that liturgy precedes theology.*”?

In explaining her belief, Lucas mentions the following quote by

Urban Holmes:

“Liturgy leads to the edge of chaos, and from this regular flirt
with doom comes a theology different from any other. One
such insight in that theology is not the very first result of an
assembly’s being brought by liturgical experience to the edge
of chaos. Rather it seems that what results in the first instance
from such experience is deep change in the very lives of those
who participate in the liturgical act. And deep change will
affect their next liturgical act, however so slightly. To detect

397 Ibid.
398 Ibid. at 171.
399 Ibid.
400 Ibid.
401 Ibid.
402 Ibid.
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the change in the subsequent liturgical act will be to discover
2403

where theology has passed.

In order to put this quote into context, relating it to the subject

matter at hand, Lucas states the following in a footnote:

“This idea of liturgy bringing to the “edge of chaos” reminds me
of Otto’s concept of mysterium tremendum et fascinans—the
awe-full encounter with God. It is also interesting that Holmes,
speaking of traditional liturgical expression, would use the
word “chaos.” Indeed, one hardly thinks of chaos when one
recalls any mainline Christian service. However, the reports of
people who have experimented with entheogens, and LSD in
particular, give us a better sense of what standing at the edge of
chaos may be. / strongly believe that the use of entheogens within
a liturgical paradigm, be it traditional or innovative, would bring
the participants to that edge.” "

Essentially what she is saying here is that the ceremonial or litur-
gical use of entheogens can bring people to the edge of chaos, a place
from where theology can emanate. Most importantly, she states that
this liturgical paradigm could be traditional or innovative. This state-
ment is pertinent for our purposes because Lucas, an ordained minis-
ter, believes that the religious use of entheogens can flow both from
lineage-based and non-lineage based/innovative practices. Therefore,
according to Lucas, the historical use of entheogens within any alleged
entheogen-based religious practice, is ultimately irrelevant as to wheth-
er that use is religious or not.

In line with the other profound observations Lucas makes in her
article, she goes on to state the following regarding liturgy in the con-

text of a community:

403 Ibid. at 171-172 (quoted in Oz Liturgical Theology, Kavanagh, 1984).
404 Ibid. at 171 (Emphasis added).



154 | The Law of Entheogenic Churches (Volume. II)

“One must act and then reflect upon that action. Because one
of the characteristics, or perhaps effects, of the liturgical act is
the building of community, our primary concern should be
for liturgical expression. Gather people together in corporate wor-
ship, gather people together in community, gather people together
in peace, in trust, in love, and you will witness the birth and
growth of communion. And it is in communion that the sacrament
becomes efficacious, becomes the agent or channel of revelation, the
transformer of visibility into invisibility, of sing into grace. From
revelation we come to the knowledge of the divine. And from that

knowledge comes theological reflection and change.”*™

In this passage, Lucas describes the importance of community
in making sacraments “efficacious,” and thereby becoming “...the
agent of change or channel of revelation, the transformer of visibility
into invisibility, of sing to grace.” We will explore further in the next
chapter, this concept of community within entheogenic churches, in
the context of protections afforded under the First Amendment. For
now, please note that I am in full agreement with Lucas’ view of the
importance of community in the liturgical paradigm of entheogenic
churches/religions.

Lucas continues her article with a discussion of The Harvard
Agape, which was an underground group of Harvard students who
experimented with the religious use of MDMA in a communal fashion.
Before she proceeds to discuss The Harvard Agape, Lucas mentions the
four elements of a liturgical event: 1) Ritual, or liturgical pattern; 2)
Symbol or significant image; 3) Sacrament, in the general sense of the
use of visible things and deeds, not merely to signify, but also to convey
invisible realities; and 4) Sacrifice, or voluntary oblation.*® Next, she
describes how these four elements were present in The Harvard Agape:

1. I had designed a very loose ritual because of the religious

405 Ibid. at 172 (Emphasis added).
406 Ibid.
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diversity of the people in the group and our opposing views
on liturgical structure. We gathered a couple hours before
the Agape was to start. At 5 p.m., we began the service with
one participant leading us into the sacred time and space
through a Buddhist meditation. A few words of dedication
were said by all and we communicated. After a long period
of silent meditation, I chanted the Agape Hymn and the
service was open to all, to share their spiritual stories if and
when moved by Spirit. And they did: some sang, some read
poetry, and others shared meaningful stories by speaking or
listening.

2. The most significant symbol was a single red rose. It was
brought by the entheogenic “father” of the group. He al-
ways entered entheogenic events with a red rose, in mem-
ory of Walter Huston Clark. I think that after the Agape,
we all understood the red rose to be our icon. Other imag-
es were brought by each participant—someone brought a
statute of Buddha, I brought an icon of the Mary Magda-
lene, we all brough pictures of our loved ones, and so forth.

3. 'The sacrament was MDMA.

4. By sacrifice/oblation, I understand a personal gift to a
greater reality. In the case of the Agape, we all had to give
up a bit of our individual selves to be there and to make the
service happen. Cost, illegality, and personal religious dif-
ferences that had to be overcome all constitute sacrifices—
like the prayers we offered, the stories we shared, and the

objects we placed on the altar.”4"

Here, we have Lucas describing how she, a Harvard Divinity School
graduate describing how she constructed an MDMA-based religious

ceremony based upon the principles enunciated earlier in her article.

407 Ibid. at 173 (Emphasis added).
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This shows that legitimate religious ceremonies can be constructed by
anyone who has a sincere desire to do so. Again, this underscores the
point that the religious use of entheogens can proceed completely de-
tached from any lineage-based practices. We will discuss these points
more in the next chapter.

Lucas recalls that many who were to attend The Harvard Agape
were nervous about proceeding with the liturgical event. In order to
help alleviate these misgivings about the upcoming ceremony, Lucas
quotes a beautifully-worded excerpt from an introductory note that
she drafted for all of the would-be participants:

“What is more, in the liturgical moment, we encounter each other
as well as the whole communion of saints. What we do in that
time and in that space links us to another group celebrating the
same mystery somewbere else, in California or in the New Mexico
desert or in the suburbs of Rio. In the liturgical moment we tran-
scend our sarkic limitations and are transformed into psychic trav-
elers, psychic guides, psychic worshippers, psychic priests. In our
liturgical epiphanies we join in with Maria Sabina chanting,
with Hoffman on his bicycle, with Bach on the harpsichord,
with a child being born, with the moon slowly rising over a
Tibetan monastery...in a sense the liturgical moment serves as

axis mundi, as that one unique point of gathering. Something

like this:

1ao produced the one.

The one produced the two.

The two produced the three.

And the three produced the ten thousand things.

The ten thousand things carry the yin and embrace the yang,
and through the blending of the material force they
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achieve harmony.” %

According to Lucas, her intent behind The Harvard Agape was to
capture this pattern. She states that the agency received through an
entheogen as a sacrament “...is simply that sense of participation in
the divine harmony.”*” Lucas then states that, “When our little com-
munity gathers in silence, surrounded by the fire of the spirit, when
it opens the heart to the moving of the Ruach, then it produces the
10,000 things.”!°

The results of The Harvard Agape were amazing. Lucas states that ...
the sacrament did impart grace. That grace took on different forms for
different people: communion, healing, salvation, exhortation, admo-
nition, revelation, confirmation, and so forth, to use classical terms.”4!!

Finally, Lucas ends her article with the following call to action:

“I engaged the Harvard Agape as a committed Christian. I
think that it is time for the Westerner to stand up and dare to
speak against the oppressive status quo, the status quo he/she
has created or let happen. It is time for religious leaders to get
informed about the power of entheogens, to experience the
power of the spirit. Christianity, historically, is a pneumatic
religion. It believes in open revelation, in the presence of God
made known in the world here and now (as well in the tradi-
tion of the Church and in the biblical record). What happened
at Pentecost? It is time for believers to demand—from their
churches, temples, synagogues—to demand the space, the pos-

sibility, the latitude for a new Pentecost.”#!

408 Ibid. at 174 (Emphasis added).
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As stated above, this article by Reverend Lucas is important and
profound for a number of reasons, most of which I will discuss in
greater detail in the next chapter. However, it is important here to
note that she single-handedly constructed an MDMA-based religious
ceremony which was effectively imparted grace upon the participants.
Lastly, her description and discussion of sacrament, liturgy, and theol-

ogy fits well within the modern entheogen-religion paradigm.
2. A Protocol for a Sacramental Service by Myron J. Stolaroff*'

The article “A Protocol for a Sacramental Service,” by Myron J.
Sotolaroff, delves into some of the specific protocols which should be
observed when administering entheogens in a religious context. As we
will see, there are several different aspects to consider when creating a
set of protocols for a sacred ceremony.

As a preliminary matter, it is worth noting that Stolaroff believes
that, “Ideally, individuals will be introduced to group participation as
they gain the ability to be at ease with and best make use of the expe-
rience, or as they develop attributes of the “trained user’”*'* Therefore,
according to Stolaroff, individual entheogenic sessions with a group
leader or shaman can be desirable for some prior to engaging in group
ceremonies. Another suggestion Stolaroff gives for the untrained us-
er(s) is to “...use less challenging entheogens such as MDMA, with the
whole group participating from the beginning” and/or “...use either of
these approaches but start with a low dose level and work up to larg-
er doses.”" Contrary to most lineage-based religious practices, which
usually only operate in group settings, even with novices, Stolaroff be-

lieves that individual sessions and/or using less challenging or low dose

413 Stolaroff, Myron, “A Protocol for a Sacramental Service” Psychedelics and
Spirituality: The Sacred Use of LSD, Psilocybin, and MDMA for Human Transformation,
edited by Thomas B. Roberts, Ph.D. Parker Street Press, 2020, pp. 178-187.
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entheogens could be a proper starting point for those just beginning
their religious journey with entheogens.

Before he describes the different parameters for conducting a sa-
cred entheogenic ceremony, Stolaroff first goes into defining exactly
what entheogens do and describes generally the user’s experience while
under their influence.*'® According to Stolaroff, “[a] simplified descrip-
tion of the action of the sacrament is that it dissolves the barrier to the
unconscious mind, making the unconscious contents available.”*"” He

then goes further to describe the entheogen experience as follows:

“This can reveal buried painful memories and repressed feel-
ings, values, and drives as described by Freud, which parallel
the human archetypes and collective unconscious postulated
by Carl Jung. Beyond these descriptions, vast ranges of mind
become evident, including esoteric concepts of universal mind,
remarkable floods of imagery, and an overflowing source of
fresh thoughts, intuition, and creative ideas. Ultimately, one
can find at the heart of being an awesome source of light, energy,
beauty, meaning, and unsurpassed love that is the very revelation
of Divinity. Such discoveries have been described as reaching the
supreme mystical experience of Union with God. Here the harmony,
beauty, wholeness, and unity of all of creation are self-evident.”*'®

Based upon the above-description, Stolaroff states that the ultimate
goal “...of a sacramental experience is to reach the transcendental levels
of consciousness.”*!* However, observes Stolaroff, “...such an objective
cannot be produced on demand.” As such, he believes that, “[i]t first
may be necessary to encounter and resolve important unconscious con-

tents of the mind. Subjects who are healthy-minded, well-motivated,

416 1Ibid.
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flexible, and who generally appreciate life in its manifold facets may
be propelled directly into transcendental realms, experiencing great joy,
bliss, and realization.”*** This observation is very interesting. Stolaroff
essentially suggests that one must first overcome subconscious barriers
before one may move on and actually have a religious experience with
entheogens. However, he believes that some people are healthy enough
to immediately have such experiences. This is a fascinating concept
that seems to jive well with the views of Grof and other early research-

ers. Stolaroff then goes further to explain this concept:

“However, persons who carry heavy psychic loads, and who are
rigid or judgmental in their approach to life may have to spend
a fair amount of time resolving such difhiculties before entering
the Promised Land of transcendental experience. The follow-
ing suggestions are offered to facilitate a safe and comfortable
passage through whatever may be encountered, with the objec-

tive of a rich, helpful, and satisfying experience.”*!

It is important to note that the following suggestions, according
to Stolaroff, are aimed at providing a safe and comfortable passage by
resolving difficulties for participants who have a “heavy psychic load.”***
Ultimately, the aim is to deliver these participants to the “Promised
Land of transcendental experience.”**

The first criteria Stolaroff discusses is the selection of candidates for
the sacred ceremony. According to Stolaroff, “[m]otivation is the single
most important characteristic for one who wishes a fulfilling sacramen-
tal journey. Deep intention for a positive outcome can dissolve many
barriers and resistances.” Moreover, as stated above, “[p]sychological

health eases the passage, but much valuable work can be done by those

420 Ibid.
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with emotional and psychological problems if they are well motivated
and prepared to confront and deal with whatever they encounter in
the experience.”*** Ultimately, both openness and the ability to surren-
der help greatly ease the passage; whereas resistance to the experience
can increase discomfortand “...prevent many rewarding discoveries.”*

Finally, Stolaroff notes:

“Honesty is another important requirement for a successful
journey. Honesty encourages the subject to face whatever is
occurring, even if unpleasant; strengthens his or her resolve to
persistently pursue the truth; and helps enormously after the
experience in assimilating what has been learned and applying

it to everyday living.”#?

In sum, according to Stolaroff, motivation, a deep intention, open-
ness, the ability to surrender, and honesty are the traits that make up
the best candidate for a sacred entheogenic ceremony. In any event, a
thorough interview and questioning of potential participants in any
ceremony should be undertaken to determine their ability to journey
from confronting deep but uncomfortable truths to a transcendental/
mystical/primary religious experience.

Preparation for the ceremony is also another aspect that Stolaroff
finds pertinent to a successful entheogenic journey. According to him,
“...subjects should thoroughly examine their objectives. It is advisable
that each participant make a list of questions to which answers are
sought and to review the questions with a knowledgeable guide pri-

or to the experience.”*”

If the potential participate is having trouble
formulating these preliminary questions, according to Stolaroff, “[t]he

guide (or shaman) can help the subject focus his or her intent and may

424 1Ibid. at 180-81.
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426 Ibid.

427 Ibid.



162 | 7he Law of Entheogenic Churches (Volume. 1)

suggest worthwhile topics for exploration that the subject may have
overlooked.”?* In addition, many traditions and practitioners advise
that participants engage in special diets, prayers, and meditation prior
to the journey. As will be discussed in more detail in the next Chapter,
these pre-ceremony preparations are a useful indicia to indicate the
sincerity and religiousness of an alleged entheogenic religion and its
adherents.

Next, Stolaroff discusses various aspects of the actual ceremony to
which attention must be paid in order to ensure a successful and fruit-
ful journey. First, Stolaroff discusses the guide (or shaman) who is to
lead the ceremony.*” Here, he states that “[a] knowledgeable guide is
the most important element of the environment in which the experi-
ence is to take place. This person should be someone who has a great
deal of personal experience in using entheogens and is quite familiar
with the substance of their application.” Additionally, Stolaroff believes
that “[tJhe guide should be sensitive, caring, and supportive, with ex-
perience in handling the great variety of circumstances that can appear
in a session.”* But most importantly, “...the subject and the guide
shall have established a good rapport.”*!

As far as the setting for the journey, Stolaroff recommends that the
place be “...comfortable, well appointed, quiet, and free from distrac-
tions. Also important is ready access to natural beauty such as a view,
a garden, or beautiful grounds.”*? The dose level is also important.
Stolaroff suggests following what he terms the “overwhelming-dose
technique” which is a dose sufficient “...to overcome the resistance

of the ego.”* Factors to consider when deciding the proper dose are
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body weight and the “psychological armor of the subject.”** As far as
redosing, Stolaroff states the following:

“After a sufficient length of time has transpired for the initial
dose to take effect time (depending on the material used), the
subject can be asked if he/she is responding satisfactorily. If
the participant is sure, the experience may proceed. If the par-
ticipant is sure, the experience may proceed. If not sure, the
guide should check again after fifteen or twenty minutes. If the
subject is not satisfied, add a supplement. Supplements can be
added at about half-hour intervals up to two or so hours, again
depending on the material used, until the subject is satisfied

that the dose is adequate.”*

Trust is also a major issue to consider when undertaking a sacred

ceremony. To this end, Stolaroff states as follows:

“In order to trust, the subject must have a concept of something in
which to trust. Preferably those undergoing sacramental experienc-
es will have some personal notion of the reality of God. Pre-session
discussion can cover various relevant aspects of the Godhead—the
existence of an all-wise Inner Teacher, a Source of life that best
understands the requirements for growth and fulfillment, the Re-
deemer, the Healer, the Comforter. The stronger ones experience of
such realities, the easier it is to let go and trust completely in the
process, regardless of how uncomfortable, joyous, or unusual the

experience may be.”**

Stolaroff goes further and states that the “...stronger one’s expe-

rience of such realities, the easier it is let go and trust completely in
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the process, regardless of how uncomfortable, joyous, or unusual the
experience may be.”*’ As most people have apprehension of the un-
known, according to Stolaroff, “...an effective sacramental experience
will provide a great deal of previously unknown material. The more
one can trust and let go, the smoother will be the journey through any
rough places and the more fruitful the outcome of the experience.”**
Therefore, a ceremonial participant having some kind of preconceived
notion of the reality of God will assist them in gaining trust enough to
make the entheogenic journey calm and beneficial.

Stolaroff next goes into discussing what he coins “The Inner Journey.”
According to him, “[t]he first several hours are spent encouraging the
subject to deal deeply within her/himself,” and should be spent listen-
ing to music, “...which greatly encourages the unfolding and focusing
of the experience.”*’ “The beauty and wonder of music as experienced
under the sacrament eases any encounter with unpleasant material and
is often in itself a source of extreme enjoyment and even amazement.”*4
After the initial several hours going inward, Stolroff recommends that
the participant then focus on the outside world. At this point, “...the
subject is ready to sit up and observe the surrounding world and to
begin relating the inward journey to life circumstances.”**! The most
compelling part of the outer world at this point, according to Stolaroff,
is the “beauty of living things in nature.”#%

In the event a ceremonial participant is resistant to encountering
repressed, highly charged, or painful material, they “...should be en-
couraged to continue lying down and to proceed with the inner journey,
whereby such areas are confronted and resolved.”*** Additionally, there
are many indigenous methods that can be employed when dealing with
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people who are having a rough time in their process.*** These methods
include, but are not limited to, chanting, blowing tobacco smoke, and
playing an instrument. In any event, the facilitator, guide, or shaman
should be knowledgeable in moving people out from these stuck areas
in order to keep the journey progressing as smoothly as possible.

Finally, Stolaroff discusses a concept he calls “Asking for Help,”
which he states is often overlooked.*” According to Stolaroff, “[t]he
concept that we have within us the Ultimate Teacher is useful in un-
dertaking a sacramental journey. This all-wise Knower is most happy
to help us in any way possible. It must be remembered that Free Will
is the ultimate cosmic law that will not be violated.”** Consequently
therefore, if we wish to ask for help from within, “...we must make
it clear.”*” When such a request is made clear, according to Stolaroff,
“[m]any have been surprised, even shocked, at how readily an answer
came when a question was seriously asked.”**® Moreover, the request
“...must be asked with the entirety of our being. Like intent, the deep-
er the desire to know, the more the scattered or opposing elements
of our inner being will be drawn into alignment, like molecules in a
magnetized rod of iron, facilitating the appearance of the answer to our
question.”*¥

Once the sacramental service is concluded, Stolaroff emphasizes
the importance of putting what is learned in the experience into ac-
tion (i.e. integration).”° Failure to “...act upon what one has learned
can permit the new truths to dissipate, and in time powerful habits
can reestablish themselves.”®' The power of integration to assist us in

creating new healthy lives post-entheogenic ceremony can hardly be
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doubted. In the next chapter, I will discuss the importance of integra-
tion and how the practice of integrating these primary religious experi-
ences fits within an entheogen-based religious practice.

In closing, Stolaroff discusses what he terms “The Trained User”

and states as follows:

“Undertaking the procedure described above allows partici-
pants to work through and resolve much material that has been
stored in their unconscious as well as discover much about
themselves, their personal dynamics, their relationships, the
nature of mind, and the nature of reality. All of these discov-
eries assist persons to more readily undertake subsequent ex-
periences (whether individually or when appropriate in group
settings), to make their way through them more comfortably,
and to learn more rapidly. As the participants gain experience
they “learn how to learn” more and more until ultimately they
begin to take on the characteristics of a “trained user.”... The
most important ability of a trained user is to hold one’s mind
perfectly steady so that attention may be fixed on a chosen
object and held until the object of attention reveals itself in its
various aspects and dimensions. One must also learn patience,
acceptance, detachment, and courage facing whatever is being
presented. A loving attitude towards the object of attention is

1452

also helpful.

According to Stolaroff, mental stability is a most valuable asset
when doing such work.** Additionally, he states that the practice of
mediation as a means to achieving this mental stability is the greatest

454

contribution of Buddhism.** When trained users employ consistent

mediation and practice keeping their mind clear, it strengthens their

452 Ibid. at 186-87.
453 Ibid. at 187
454 Ibid.
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ability to become free from distractions and “...one can make use of
the potential that entheogens offer.” Finally, “...the enormous value of
entheogens as means of learning and of directly apprehending Divinity
can be fully appreciated.”*>

This article by Stolaroff provides great insight into conducting a
sacred entheogenic ceremony outside of the context of a lineage-based
practice. His techniques and ideas can assist unaffiliated practitioners
in getting ceremonial participants safely and efficiently through their
processes. Moreover, Stolaroff presents the idea that some individual or
low dose work should be done for those unfamiliar with the entheo-
genic space. This idea of working one-on-one and not exclusively in
the context of group ceremonies, is a concept foreign to many mod-
ern indigenous-based practices. However, as will be argued in the next
chapter, such a one-on-one practice can qualify as religious under the

First Amendment.
G. Law Enforcement Against Entheogens by Eric E. Sterling"®

The last article we will examine in this chapter is one entitled, “Law
Enforcement Against Entheogens” by Eric E. Sterling. In this article,
Sterling provides commentary regarding the drug laws prohibiting the
use of entheogens and puts such law into a historical perspective. As we
will see, these laws are not much different from those of medieval times,
where kings and queens sought to protect their religion against others
by use of the sword and other barbaric techniques.

At the beginning of the article, Sterling quotes a passage by Frances
Vaughn which reads as follows:

“Our society is currently in the midst of a cultural-spiritual cri-

sis. The decline of American civil religion—those traditional

455 Ibid.
456  Sterling, Eric. “Law Enforcement Against Entheogens” Entheogens and the
Future of Religion, edited by Robert Forte. Parker Street Press, 1997, pp. 215-23.
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religious observances that combine Christianity with patrio-
tism and social altruism—and the failure of orthodox religious
practices to provide genuine experiences of transcendence have
created a climate of spiritual deprivation and an intensified
search for transcendental answers. Today, it seems, popular de-
mand is for experience rather than theology or dogma, and for the
direct inner knowing of mystical states.

While societal unrest and the disintegration of traditional
institutions pose a serious threat to existing social structures,
the popularity of spiritual groups offering a variety of pathways to
transcendence calls for a new perspective on the part of observers
attempting to formulate practical guidelines for healthy psycho-
logical and spiritual development throughout life. The challenge
is to evaluate groups that claim to offer pathways to transcen-
dence in terms that make sense to people who want to weigh
the potential benefits of joining such groups against hazards of

indoctrination, coercion, and authoritarian control.”*”

Next, Sterling goes into discussing the need for entheogens as a

means to receive direct connection with the divine:

“Throughout existence, the judicious addition of energy has
been transformative and has exposed God at work in creation,
as the Great Designer of the interplay of the forces of life, as
the Cosmic Choreographer. While everyone has the capacity
to have direct experience of the divine, I don’t think it comes
easily, or the same way, for everyone. There are many techniques
(or what we might fashionably call technologies) for adding
energy, for inviting this experience, such as prayer, fasting, chant-
ing, drumming, dance, or meditation—and these include the sac-

ramental use of psilocybin mushrooms, LSD, peyote, and other

457 1Ibid. at 216. (quote by Frances Vaugh “Health and Pathology in New Religious
Movements.” 1987) (Emphasis added).
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entheogens. All of these practices can change a person’s inner
chemistry. 7he plants and chemicals that facilitate awareness of
the presence of the divine are called ‘entheogens,” from entheos,
inspired, from en + theos (god). Some entheogens may be endog-
enous—produced or released within the body by prayer or by
physical activity. Other entheogens may, when ingested, stim-
ulate the release of internal psychic or spiritual energies that are
usually held in check by habit or convention.”**

Here, Sterling echoes a thought I've had for quite some time: that
mystical experiences can be had naturally through various techniques,
but such experiences don’t necessarily come easy for most people.
Therefore, many people will be best served by engaging in the religious
use of entheogens as a means to achieve altered states of consciousness.
The fact is that our attention spans and patience hve been worn paper
thin by existing in the society that we do. Most people do not have the
requisite levels of attention and patience to naturally effectuate these
types of experiences.

As most are aware, the war on drugs has also caused a ban on en-
theogens. According to Sterling, “...the law, written and rewritten by
office holders acutely sensitive to public fears, sweeps broadly, ever more
broadly, to arm the police and to cover all “drugs,” making little dis-
tinction among them.”®? Consequently, “...the powerful compounds
used for millennia to seek the divine, including peyote (whose active
ingredient is mescaline) and psilocybin and their newer cousins LSD
and MDMA, are banned.”*® The fact that these substances, which can
fairly reliably effectuate religious experiences, are banned is ludicrous.
Specifically, as it relates to peyote, Sterling states that “[p]eyote was

never used “recreationally” or as a “drug of abuse”; it was always used in

458 Ibid. at 217.
459 Ibid. at 218.
460 Ibid.
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religious practice.”*!' One glance back over history reveals, to the best
of our collective knowledge, that entheogens were never used outside
of the context of a sacred ceremony until scientists started administer-
ing LSD to patients in the twentieth century. Again, if we consider that
this class of substances as strictly used in religious ceremonies for thou-
sands and thousands of years, why is the new assumption that they are
currently only used recreationally? Presumably, when these substances
were banned, it was on the impetus they were strictly being used in
recreational settings. Had it been otherwise, had it been banned strictly
on the idea that these were used religiously, it would have constituted
a violation of many religious groups’ First Amendment right to the
free exercise of religion. In fact, today, as applied to sincere religious
practitioners, this prohibition on entheogens does constitute such a
violation.

Sterling goes into a discussion of the passage of the Religious
Freedom and Restoration Act and how it was passed in response to the
Supreme Court’s holding in Employment Division v. Smith. In response
to the Smith decision, Congress specifically remedied the Supreme
Court’s ruling by protecting Native Americans’ right to ingest peyote
as part of their spiritual practices. After making this point, Sterling
next makes an assumption which I certainly believe is wrong. In mak-

ing the erroneous assumption, Sterling states the following:

“Unfortunately for the rest of us, the Controlled Substances Act
of 1970 (as amended by the Controlled Substances Analogue
Enforcement Act of 1986, PL 99-570, sec. 1202) still broadly
prohibits even the controlled use of entheogens from drugs like
cocaine and heroin, nor their sacramental use from “recreation-
al” drug taking. In their commitment to reducing drug abuse,
lawmakers and the U.S. Drug Enforcement Administration

and its allied agencies in federal, state, and local governments

461 Ibid.
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and around the world are tragically impeding the responsible
religious practices of many gentle people and using against

them the extreme measures developed to combat gangsters.”**?

The reason I take issue with this statement, is the fact it assumes
the Controlled Substances Act bans the religious use of entheogens
by any group that isn’t Native American. However, as we have seen,
the Religious Freedom and Restoration Act trumped the Controlled
Substances Act as it relates to the religious use of entheogens by the
UDV and Santo Daime. In this book, I will be arguing for the broad-
ening of this exemption to include groups who are sincere religious
practitioners but unconnected to any established lineage or history of
use. Otherwise, I completely agree with Sterlings assessment of law
enforcement tactics against drug offenders under the CSA. However,
as will be discussed in greater detail in the next chapter, the drug laws
have not been vigorously enforced against sincere religious adherents.

After discussing the wrongful enforcement of drug laws against
religious followers, Sterling then goes on to observe the following re-

garding religious traditions and religious tolerance in the United States:

“Many of our government agents were brought up in church-
es and synagogues on Main Street. They learned their Bible
lessons. They have a faith, and they are comfortable living it.
Many of them learned that religious tolerance is a fundamental
American value. If someone else goes to a different church, or to
a temple or a mosque and worships their God by another name,
such as Allah, or with different words or prayers, they have a
right to do so. But in practice, the extent of our religious tolerance
is often very limited. In conceiving of and approving the First
Amendment, the framers of our Constitution wanted to avoid

the traffic wars of the seventeenth century in which one group

462 Ibid. at 219.
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of Christians warred against another group of Christians. But
even with the First Amendment, religious-based violence has
been frequent in the United States. Most Christians now rec-
ognize that it isn’t right, after all, for Christians to threaten or
force other Christians (or non-Christians, for that matter) to

convert upon penalty of imprisonment or death.”#%

Sterling then goes on to assert that the “...ever-growing authority
of the law, the government and its agents use coercion against people,
including Jews and Christians, who use entheogens in their religious
practice. This may fairly be called persecution.”*%*

From there, Sterling takes this assessment one step further and

states the following:

“Drug policies and enforcement efforts, as applied to entheogen us-
ers, are not much different from those of the Inquisition, which
protected the “true faith” with the stake and other tools of tor-
ture from the danger posed by heretics and Protestants. No,
as applied to entheogen users, are they much different from the
measures used by Spanish conquistadores with swords and muskets
to bring the ‘true church” to the native peoples of America.*®>

To be fair, while at the time that Sterling wrote this article, the
drug laws, as applied to entheogenic religious practitioners, might have
seemed draconian and similar to the Inquisition, the situation hasn’t
quite progressed as harshly as this assessment seems to suggest. In re-
ality, the amount of busts and raids upon religious practitioners are
actually rare and only proceed, as we will learn in the next chapter, un-

der certain circumstances which implicate a perceived need to protect

463 Ibid. at 220 (Emphasis added).
464 1Ibid. at 221.
465 Ibid (Emphasis added).
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public safety. However, I generally mirror Sterling’s perceived outrage

over the effects of the drug laws on sincere religious practitioners.
Next, Sterling again advances what I would consider an erroneous

assumption that only Native Americans can use entheogens religiously

by asserting the following:

“Today it is equally controversial—and dangerous—to be a per-
son, who was not born an American Indian, who uses those
plants or chemicals to see into the essence of reality. Can’t we
learn from the spiritual teachings and practices of Native Amer-
icans, along with the more mundane agricultural and culinary
lessons we remember on Thanksgiving day?

Those who use these plants and chemicals not only feel as per-
secuted as the Pilgrims or Quakers were in the seventeenth century,
we are as persecuted in fact....the ‘entheogenists” of twentieth cen-
tury—uwithout a haven—are being arrested by the thousands every
year on drug charges, with no recognition of the religious nature of
the activities. America must not allow this most un-American

religious persecution to continue in the twenty-first century.”*

In addition to making an erroneous assumption about Native
Americans being the only group legally allowed to use entheogens re-
ligiously, Sterling also describes thousands of people every year being
arrested on drug charges without the recognition of the religious na-
ture of their activities. I think that an important distinction needs to
be drawn here; as far as religious practice that qualifies as such under
the First Amendment and protected under RFRA, I do not believe
thousands of those people have been jailed or persecuted. I believe that
in his thousand plus figure Sterling is referring to those who were ar-

rested and did not have a seemingly valid religious exercise claim. Such

466 Ibid. at 222 (Emphasis added).
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a distinction is important to make in this context. Not surprisingly,

Sterling immediately goes into this distinction by stating as follows:

“For law enforcement officers engaged in the protection of youth
Sfrom the harmful effects of ‘drugs,” it may be very difficult, giv-
en their training, to distinguish what appears to be harmful use
of street drugs from the responsible use of entheogens in spiritual
practices. But it is fundamentally the mission of the law to draw
distinctions. Legislators who earn the most respect write laws
that draw careful and appropriate distinctions between the
permitted and the proscribed. 7he respect accorded lawyers and
Judges is, in part, recognition of their wisdom in hearing evidence
and making the judgments—oftentimes subtle—that maintain
the full protection of the Constitution and its guarantees when

they are warranted.”*

Sterling makes a great point in this passage. Here he states that
the laws need to be rewritten to generally provide protections for the
religious use of entheogens. As it now stands, and as will be argued at
length in the following chapter, there is a good case to be made under
First Amendment case law that such use is protected in certain in-
stances. However, amending the CSA to specifically exclude such uses,
and carefully defining same, would be the best case scenario. For my
part, I will be proposing in the next chapter a test for the courts to use
when determining whether the religious use of entheogens qualifies for
protection under the First Amendment and RFRA. As a parting note,

Sterling ends his article with the following words of encouragement:

“We pray that we can worship in peace and in safety in a corner of
the world of light. And we pray that in our homes and gathering
places we can use the extra help that entheogens can give to see

467 Ibid (Emphasis added).
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through the foam of life and come to know the deep healing water
of the sacred.”**

As the articles in this chapter make clear, the experiences effectuated
by entheogens, when used in the proper set and setting, are primarily
religious/mystical in nature. Since ancient times, entheogens have been
used for the purpose of effectuating these types of experiences. Even
when these substances moved into the scientific/research realm, it was
quickly realized that these experiences transcended the consciousness
of the individual consuming them. The nature of these experiences do
not squarely fit within the modern religious paradigm, as primary reli-
gious/mystical experiences have mostly been reserved for the monastic
orders of organized religions. In the next CHAPTER, we will analyze
the nature and history of the entheogen-effectuated primary religious/
mystical experience and how it fits within the definition of religion

under the First Amendment, as espoused in the Meyers opinion.

468 Ibid. at 223 (Emphasis added).



CHAPTER 5

ANALYSIS OF ENTHEOGEN-BASED RELIGIONS
UNDER THE MEYER FACTORS- A NEW BUT
ANCIENT PARADIGM

n this chapter, we will examine the religion test, as espoused in

Meyers and its progeny, in light of the research and views expressed by

the various scholars discussed in the previous chapters. To recap, we
have explored the evolution of the religion test/definition under First
Amendment jurisprudence, the research and commentary evidencing
the ability of entheogens to effectuate primary religious/mystical ex-
periences, and the evidence suggesting the sacramental consumption
of entheogens is our shared world religious heritage. Ultimately, I will
close this chapter by positing that sincere entheogen-based religious
practitioners, who gather to safely commune with entheogenic sacra-
ments, with the primary intent to effectuate primary religious experi-
ences, are engaging in a protected activity under the First Amendment
and RFRA. Moreover, I will propose a test for federal and state courts
to identify religious from non-religious claims for entheogen-based re-
ligious exercises, as well as a test to discern between sincere and fraud-
ulent claims of religious protection for the ingestion of entheogenic
sacraments.
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A. Note on Non-Lineage/History of Use Claims

How direct must a connection be established to a prior lineage or his-
tory of use for an entheogen-based group to persuade a court that their
current use of entheogenic sacraments is a valid continuation of that
said lineage or history of use? After an extensive review of the case law
surrounding this issue, and as stated in Chapter Two, I can say that
the answer is murky at best, as this question has never been squarely
addressed by the courts.

Considering the evidence suggesting widespread use of entheogen-
ic sacraments throughout the ancient world, it could be asserted that
almost any ritualistic or ceremonial use of entheogenic sacraments is
traceable to some type of lineage or history of use. Put another way;, is
the mere fact that some groups consume entheogenic sacraments in
a religious/ceremonial context a sufficient connection to a lineage or
history of use? As we have seen, historical and/or scholarly support
does assist courts in finding an exercise to be religious under the First
Amendment and RFRA %

As it stands, the only entheogenic sacraments overtly approved by
the federal and state courts are those originating from native North
and South American traditions. However, as we learned in the previ-
ous chapter, there is copious amounts of credible evidence to suggest
that the use of sacred mushrooms and other entheogenic sacraments
was a worldwide phenomenon in ancient times.””° Therefore, drawing
definitive lines of demarcation on what is lineage-based or constitutes
a history of use is becoming less clear over time.

In considering this question, it is appropriate to again consider the

469  See Stevens v. Burger, 428 E.Supp. 896, 900-01 (E.D.N.Y 1977)

470 Winkleman, Michael. “Introduction: Evidence for Entheogen Use in Prehistory
and World Religions.” Journal of Psychedelic Studies, vol. 3, no. 2, 2019, pp. 43-62.
DOI: 10.1556/2054.2019.024. Accessed 9 Sept. 2021.
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following language from the Eastern District of New York in Stevens

v. Burger:*"!

“Delicacy in probing sensitivity to permissible diversity is re-
quired, lest established creeds and dogmas be given an advan-
tage over new and changing modes of religious belief. Neither
the trappings of robes, nor temples of stone, nor a fixed liturgy,
nor an extensive literature or history is required to meet the test
of beliefs cognizable under the Constitution as religious. So far
as our law is concerned, one person’s religious beliefs held for
one day are presumptively entitled to the same protection as

the beliefs of millions which have been shared for thousands

of years.”*"?

According to the above-cited language from Stevens, the standard
for determining which beliefs are considered religious, as it relates
to lineage or history of use, is very liberal. As the court makes clear,
whether the beliefs are held by one person for one day is presumptively
no different than those held by millions of people for thousands of
years. However, the next passage in the court’s opinion retracts this

broad and liberal approach:

“Nevertheless, it is —as a matter of evidence and probative force—
[Jar easier to satisfy triers that beliefs are religious if they are wide-
ly-held and clothed with substantial historical antecedents and tra-
ditional concepts of a deity than it is where such factors are absent.
Judges recognize intellectually the existence of new religious
harmonies, but they respond more readily and feelingly to the
tones the founding fathers recognized as spiritual.”*?

471 428 ESupp. 896 (E.D.N.Y 1977).

472 1d. at 900.
473 Stevens, 428 ESupp at 900 (E.D.N.Y 1977).
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While the first statement painted a very broad and liberal picture of
what beliefs a court would consider religious, the second quote signifi-
cantly narrows down what beliefs will be found religious as an eviden-
tiary matter. Basically, the court is saying that while new and different
religious beliefs warrant protection just the same as traditional beliefs,
as an evidentiary matter, it is much easier for courts to identify as re-
ligious those beliefs which have been held by a substantial amount of
people for a substantial amount of time. Therefore, for our purposes,
if a purported entheogen-based religion isnt tied to some lineage or
history of use, then the evidentiary burden of proving the exercises at
issue are religious, will be a much heavier burden than without ties to a
lineage or history of use. The court in Stevens then provides some illus-

trations as to how this principle has played out in prior court opinions:

“For example, in People v. Woody, 61 Cal.2d 716, 40 Cal.Rptr.
69, 394 P2d 813 (1964), the court decided that the use of
hallucinogenic peyote by Indians in the ceremonies of the Na-
tive American Church was a valid expression of religious beliefs
and not an unprivileged violation of the drug laws. But the
court, in reaching this decision, relied in part upon evidence
of a long history and a large membership. In United States v.
Seeger, 380 U.S. 163, 85 S.Ct. 850, 13 L.Ed.2d 733 (1965),
the court distinguished a new class of religious objectors who
did not believe in a Supreme Being in a traditional sense from
those whose objections to the draft were personal and moral in
nature. [n doing so, however, the Court cited an extensive support-
ing literature from the pens of those generally acknowledged to be
leaders of traditional religious institutions.

Although support from tradition, history or authority is
not required, without it a plaintiff may be unable to produce
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enough other evidence of religiosity to satisfy this prelimi-

nary burden.”#74
y

This passage makes clear that, absent some historical use or ties to
a lineage, the purportedly religious beliefs at issue would likely need
some type of scholarly or textual support to qualify as religious. Again,
while the court makes clear that supporting evidence (i.e. lineage, his-
tory of use, or scholarly support) is not required, it does cast doubt on
whether a set of purportedly religious beliefs, without such support,
would be able to meet the evidentiary burden of establishing that the
beliefs are religious.

It is important to note that Stevens was decided in 1977, approx-
imately 18 years before the Meyers opinion. As we learned in Chapter
Three, the period between 1965 through the Meyers opinion was one
of great change as it relates to the definition of religion under the First
Amendment. When this change first began, with the conscientious ob-
jector cases, the test was strictly “religion by analogy;” meaning the
courts were very much tied to examining purported religious beliefs in
the context of established religions. Over time, while the test remained
to a certain degree “religion by analogy,” some objective factors were
promulgated, thereby allowing for more leeway and deviation from
traditional beliefs. As it relates to purely idiosyncratic beliefs, those that
the Stevens court stated would likely need some historical or scholarly
support to be considered religious, the Meyers court took a much more

liberal and broader view when it stated as follows:

“Nor will the Court find that a particular set of beliefs is not
religious because the beliefs are, from either the Court’s or soci-
ety’s perspective, idiosyncratic, strange, solipsistic, fantastic, or
peculiar. The court in Saint Claire v. Cuyler, 481 ESupp. 732,
736 (E.D. Pa. 1979), revid on other grounds, 634 FE2d 109 (3d

474  Stevens, 428 E.Supp at 900-01 (E.D.N.Y 1977).
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Cir. 1980), was simply wrong when it stated that “[s]o long as
no idiosyncratic religious claims are made, particular to the in-
dividual asserting the right to practice, the court is bound only
to assess the sincerity of the believer and not the significance
of the belief.” Long ago, Judaism, Christianity, and Islam were
“idiosyncratic” and particular to a few individuals. The same
can be said of newer religions, such as the Church of Mormon
and the Unification Church. Under the Saint Claire court’s
approach, none of these religions at their inception would have

been entitled to First Amendment protection.””

It is clear, that the court in Meyers is less concerned with historical
or scholarly support for a set of purported religious beliefs than was
the court in Stevens. In either event, the idea that it is much easier for
a court to find a set of beliefs religious in the context of historical and/
or scholarly support, as an evidentiary matter, is not without merit.
However, as time goes on, the courts are less reliant on outside sources
to validate religious views than they once were. To drive this point
home, the court in Meyers states, “[I]f there is any doubt about whether
a particular set of beliefs constitutes a religion, the Court will err on
the side of freedom and find that the beliefs are a religion.”*’¢

In Chapter Two and Chapter Four, we covered several articles that
link the religious use of entheogens to ancient civilizations around the
globe; and as previously stated, more and more articles and books are
being published every year which expand our understanding of these
types of ancient rituals and ceremonies. As this knowledge grows, so
should the ability of entheogen-based religious groups to claim some
type of lineage or history of use, even if same use is only marginal-
ly related. Moreover, we also covered in Chapter Four a plethora of
articles which clearly denoted the ability of entheogens to consistent-

ly effectuate primary religious/mystical experiences when used in a

475 U.S v. Meyers, 906 ESupp. 1494, 1499 (D. Wyo. 1995).
476 1d.



182 | The Law of Entheogenic Churches (Volume. I1)

proper set and setting. The articles covered were written by both highly
respected scientific researchers and religious scholars, many of whom
had personally experienced such entheogen-induced primary religious/
mystical experiences during their lives and careers. This type of liter-
ary support for the notion that entheogens can be used religiously as
well, according to the court in Stevens, provides evidentiary support
for such a set of idiosyncratic religious beliefs. Therefore, whether we
tether our understanding of the importance of historical or scholarly
support under Stevens or Meyers, as time moves forward the textual
and historical evidence in favor of the religious use of entheogens, is

gaining momentum.

B. Analysis of Entheogenic Religions under Myers and its
Progeny.

Next, I will conduct an analysis of entheogen-based religions under the
test for religion espoused in Meyers. I will conduct this analysis in light
of Meyers and its progeny, as well as the research and literature that was
discussed in Chapter Four. Ultimately, I will propose a test for the state
and federal courts to use when assessing the bona fides and sincerity of
purported entheogenic religions under the First Amendment, RFRA,
and analogous states laws and constitutional provisions.

Before I go into my analysis under the Meyers test, I would like
to revisit some of the introductory language and principles espoused
by the Meyers court prior to promulgating its’ religion test. By review-
ing this language, I want my reader to understand that, according to
these preliminary and guiding principles, the Meyers test is seemingly
meant to be liberal in the sense it should ultimately include rather
than sxclude more religious beliefs. The following passages evidence
this intent:

“The Court examines these cases with two prudential purposes

in mind. The first is that one man’s religion will always be an-
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other man’s heresy. The Court will not, therefore, find that a
particular set of beliefs is not religious because it disagrees with
the beliefs. See Kuch, 288 ESupp. at 443. (court must not use
own moral and ethical standards to determine whether beliefs
are “religious”). Nor will the Court find that a particular set of
beliefs is not religious because the beliefs are, from either the
Court’s or society’s perspective, idiosyncratic, strange, solipsis-
tic, fantastic, or peculiar. See Africa v. Commonwealth, 662 F.2d
1025, 1030 (3d Cir. 1981) (judges are not “oracles of theolog-
ical verity”); Stevens v. Burger, 428 ESupp. 896, 899 (E.D.N.Y
1977) (apparently preposterous beliefs can be religious and
merit constitutional protection). 7he second proposition is that
if there is any doubt about whether a particular set of beliefs consti-
tutes a religion, the Court will err on the side of freedom and find
that the beliefs are a religion. In a country whose founders were
animated in large part by a desire for religious liberty, to do
otherwise would ignore a venerable (albeit checkered) history

of freedom and tolerance.”*””

Specifically, as it relates to the factors comprising its religion test,

the court in Meyers goes on to make the following disclaimers:

“These factors, as listed below, impose some structure on the
word “religion.” The structure necessarily is calico, composed—
as it is—of language, history, theology, philosophy, psychology,
and law. It is, nonetheless, structure. The Court will use this
structure to include, not exclude. By this, the Court means
that it will examine Meyers’ beliefs to determine if they fit the
factors. To the extent they do, it indicates to the Court that
his beliefs are religious. The threshold for inclusion—i.e., that

Meyers’ beliefs are religious--is low. This minimal threshold,

477  Meyers, 906 ESupp. at 1499 (Emphasis added).



184 | 7he Law of Entheogenic Churches (Volume. 1)

uncertain though it may be, ensures that the Court errs where
it should, on the side of religious freedom. The Court will not,
on the other hand, examine Meyers’ beliefs and conclude that
they are not religious because they do not fit the factors. Blunt-
ly stated, there is no absolute causal link between the fact that
Meyers’ beliefs do not fit the criteria and the conclusion that

his beliefs are not religious.”*

As the above-quoted section from the court’s opinion makes clear,
the Meyers test is very liberal, and beliefs can be considered religious
even though they meet very few if any of the factors. The obvious ques-
tion at this point is what direction or guidance do the Meyers factors
provide under such an extremely liberal and vague approach? For our
purposes, the likelihood of entheogen-based belief systems/practices
being found religious will obviously increase as more of the factors are
shown to fit the beliefs and practices at issue.

During the course of my analysis, I will draw upon my experience
consulting entheogenic practitioners in forming churches. Especially as
it relates to the accoutrement factors, I will discuss what I have found
to be typical amongst these various entheogen-based religious goups.
Additionally, as it relates to the “beliefs” factors of the Meyers test, 1
will draw upon some beliefs upon which I have found some consensus
in the entheogenic church community. These beliefs are common ide-
ologies which transcend many entheogen-induced primary religious/
mystical experiences. I do not cite to these beliefs with any intent to
suggest that anyone should believe them. For ease of reference, below

are the beliefs upon which some consensus has been reached:

WE BELIEVE our love and connection to all things is en-
hanced and better understood through the sacramental con-

sumption of natural entheogens. More specifically, sacramental

478 1d. at 1501-02.
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consumption of natural entheogens often effectuate primary
religious/mystical experiences, which takes us to higher spiri-
tual realms/dimensions where we interact with the Divine Cre-
ator and other spiritual entities. This higher spiritual realm can
become more accessible for humans through the sacramental

use of natural entheogens.

WE BELIEVE that through mystical experiences, we seek and
receive answers and guidance to specific and ultimate life ques-
tions. Additionally, we believe that mystical experiences, in-
duced by the sacramental consumption of natural entheogens,
unite us through love, understanding, and greater connectivity

to other beings in the universe.

WE BELIEVE the overarching message we receive from the
Divine Creator, through the sacramental consumption of nat-
ural entheogens, is that unconditional love is one of the most

powerful forces in the universe.

WE BELIEVE that the sacramental use of natural entheogens
teach us and empowers us to become more in tune and/or
more related to Mother Nature. More specifically, we believe
that the sacramental use of natural entheogens restores us to a
more symbiotic relationship with Mother Nature. As such, we
believe that, to the best of our ability and as practicable, we
should act in such a way as to respect and preserve mother na-

ture and encourage others, when feasible to do the same.

WE BELIEVE and we are aware that the sacramental use of
natural entheogens is a very ancient practice, perhaps dating
back to more than 100,000 years ago. To the best of our ability,
we adopt and implement these ancient and sacred practices

and ceremonies to be consistent and honor the ancestors.
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WE BELIEVE that at death, all beings return to the same
spiritual realm accessed through the sacramental use of natural

entheogens.

WE BELIEVE that by engaging in the sacramental use of nat-
ural entheogens and entering higher levels of consciousness
and a higher spiritual realm, we become comfortable in this
spiritual realm, thereby allowing us to possibly overcome our
fear of death. By overcoming layers of fear and/or anxiety re-
lating to death, while we are physically still alive we are better
able to focus our efforts on loving other beings and making the

universe a better place.

WE BELIEVE that, at all times, our members have a moral
and ethical obligation to approach every life situation from a
place of peace, love, and understanding in a manner consistent
with the general and individual messages innately present with-

in the Divine Creation and the spiritual realm.

WE BELIEVE that other religious texts and teachings, insofar
as they are consistent with the Divine Creator and the messag-
es we have received from the spiritual realm, provide guidance
for how we should live our lives and in how we should love and

be tolerant of other beings.

The above-listed belief statements are not exclusive, meaning most
organizations I have worked with elucidate more refined and detailed
belief statements in addition to the ones listed above. This list summa-
rizes the foundational beliefs upon which much consensus has been
reached. Lastly, while the belief statements denote “natural entheogens,”
and most organizations | have worked with commune with natural

earth sacraments, I will also address the feasibility of communing with
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synthetic and/or semi-synthetic entheogenic sacraments as a protected
religious exercise.

Admittedly, when I first began this endeavor my opinion was that
only natural entheogens could be covered under a religious exemption.
However, as my work and research progressed, I began to realize that
such a view was extremely short-sided and not necessarily buttressed in
law and fact. More on this in a moment.

Now I will shift to my analysis under the Meyers test. The test can
be divided into two subsections. The first I consider the “beliefs” sub-
section, as these four factors are aimed at analyzing the underlying
beliefs and belief structures of a purported religion. The second is
called the “accoutrements” subsection. It is comprised of ten sub-fac-
tors aimed at analyzing the outward manifestations or “accoutrements”
of a purported religion. My analysis will follow the exact order of the
Meyers opinion, with the first four “beliefs” factors.

1. Ultimate Ideas:*”°

Regarding Ultimate Ideas, the Meyers court gives the following expla-

nation of what this analysis entails:

“Religious beliefs often address fundamental questions about
life, purpose, and death. As one court has put it, “a religion
addresses fundamental and ultimate questions having to do
with deep and imponderable matters.” Africa, 662 E2d at
1032. These matters may include existential matters, such as
man’s sense of being; teleological matters, such as man’s pur-
pose in life; and cosmological matters, such as man’s place in

the universe.”48°

479  Meyers, 906 ESupp. at 1502.
480 1d.
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The Meyers court goes on to expound further on this factor in its

analysis of Meyers” purported religion when it states as follows:

“The “Church of Marijuana” apparently has nothing to say
about profound and sublime issues such as man’s purpose in life,
role in the world, existence in time, and being in space. Meyers
neither mentioned nor discussed any beliefs that respond to
the sorts of concerns that most other religions address: a fear of
the unknown, the pain of loss, a sense of alienation, feelings of
purposelessness, the inexplicability of the world, and prospects

of eternity.”*®!

In the Meyers opinion, the court found the Church of Marijuana
failed to espouse even one belief that satisfied this first factor. In terms
of entheogenic religions, most adherents acquire a set of beliefs which
address most if not all of these ultimate concerns. At the outset, I would
like to note that while these are common themes, entheogenic experi-
ences are highly individualized and specific to the individual. Especially
at it relates to general and specific life questions, the primary religious/
mystical experience effectuated by entheogenic sacraments, relate an-
swers to each person individually. As such, as stated above, while there
are some common themes to these ultimate questions which transcend
most individual experiences, much of the information received is high-
ly specific to the individual and to their specific life circumstances.

The above-cited statement of beliefs evidences some beliefs in
matters addressed by this first factor. As it relates to “man’s percep-
tion of life,” most if not all entheogenic experiences relate the sense
that all in the universe is connected. In fact, this effect has been noted
in the research since entheogens were administered under observation.
In Chapter Four, we saw that both Pahnke’s Definition of Mystical

Consciousness and Hood’s Mysticism Scale account for these feelings

481 Id. at 1505.
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of cosmic unity. This feeling of cosmic unity, or that “all is One,” en-
theogen-induced or not, has been noted to underly most if not all pri-
mary religious/mystical experiences throughout time. Moreover, these
types of primary religious/mystical experiences constitute a significant
portion of the literature underlying most of the world’s established
religions. I believe it’s fair to say that, under the proper circumstances,
experiencing cosmic unity through the sacred or ritual use of entheo-
gens is an extremely profound religious experience and, consequently,
should be a protected religious exercise.

It must be noted, at this juncture, that much of what one expe-
riences in the entheogen-induced mystical realms is ineffable. More
specifically, these states produce thoughts and visions so profound and
so sacred that human language can’t even begin to describe the experi-
ence. The Divine doesn’t speak the Queen’s English, and this shouldn’
come as a surprise to anyone. Just like the concept of cosmic unity, the
ineffable quality of these experiences scores high on the mysticism scale.
While some individuals are better than others at relaying their experi-
ences with entheogens, to a certain degree, it is literally impossible to
describe certain mystical/religious aspects of such.

The proffered hypothetical statement of beliefs also hits on this
factor when it states that at death, we (humans) return to the spiritual
realm accessed through the entheogenic experience. This specific belief
statement is a little short-sided in that many entheogenic experiences
serve as a catalyst to the formation of much more detailed and thor-
ough beliefs related to the nature of life and death. At this point, I feel
it necessary to review some of the material covered in Chapter Four.
More specifically, I would like to review the following statements made

by Stanislov Grof:

“In most of them (the serial LSD sessions), the entry into these
new domains began with a deep encounter with birth and death.
They found themselves involved in a life and death struggle,
trying to free themselves from the clutches of what felt like a
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birth canal...[a]s we continued this work, with the increasing
number of serial sessions we saw more and more spiritual expe-
riences that were now coming without the admixture of peri-
natal elements. These were encounters with archetypal figures,
visits to mythological realms, past life experiences, experiential
identification with other people, animals, and plants, episodes

of cosmic union, and so on.”*®

Here, Grof notes his observations on the nature of the primary
religious/mystical experiences of his clients while participating in serial
LSD sessions. Experiences of birth, death and past life experiences were
a common occurrence during these sessions, as they are during many
entheogen-induced primary religious/mystical experiences.

In regard to the most profound existential questions, let us harken

back to the following statement made by Reverend Mike Young;:

“The drug experience can evoke a reordering, a reframing, of the
experiencer’s meaning and meaning-making. The ego-loss ex-
perienced with LSD, the sense of connectedness with MDMA,
the standing-naked-before-the-infinite, out-of-the-body expe-
rience with ketamine: these provide the occasion for the refram-
ing of existential questions (such as “Who am I?” and “What is,
therefore, important?”) that the experiencer realizes that they have
gotten so wrong. 1his reframing and reconnecting, this remember-
ing ourselves, is what pushes and pulls us to be more than we are.
Spoken of in different ways and sought by different means, it is

at the heart of our various spiritual disciplines.” 43

482  Grof, Stanislov, “The Potential of Entheogens as Catalysts of Spiritual
Development” Psychedelics and Spirituality: The Sacred Use of LSD, Psilocybin, and
MDMA for Human Transformation, edited by Thomas B. Roberts, Ph.D. Parker
Street Press, 2020, pp. 31-56.

483 Young, Mike, “If I Could Change Your Mind” Psychedelics and Spirituality:
The Sacred Use of LSD, Psilocybin, and MDMA for Human Transformation, edited by
Thomas B. Roberts, Ph.D. Parker Street Press, 2020, pp. 7-15.
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As Reverend Young makes clear, religious experiences effectuated
through the sacramental consumption of entheogens allows the adher-
ent to completely reframe these ultimate existential questions which
are the subject of the first Meyers factor. Moreover, Reverend Young
points out that such reordering and reframing of these ultimate ex-
istential questions are “...at the heart of our various spiritual disci-
plines.” As has already been stated, the religious experiences effectuated
through the sacramental use of entheogens are no different than the
primary religious/mystical experiences which comprise the foundation
of most established religions.

Dr. Hoffman also discusses the prospect of entheogens relating ul-
timate ideas through the sacred ceremonies at Eleusis. Dr. Hoffman
believed that “...revelations about the essence of human existence and
about the meaning of life and death” were revealed to the initiates at
Eleusis.*®* Moreover, Dr. Hoffman also believed that the initiates, “...
often experienced in vision the congruity of the beginning and end, of
birth and death, the totality and the eternal generative ground of be-
ing.”*® Ultimately, the initiates at Eleusis, according to Dr. Hoffman,
were “...led essentially to the transcendence of the division between
humankind and nature—one might say the abolition or separation be-
tween creator and creation.”*®® These types of epiphanies undoubtedly
served to provide the initiates at Eleusis with ultimate ideas about the
most profound aspects of human existence.

[ would suggest, most if not all ultimate ideas are addressed through
the sacramental consumption of entheogens. In this regard, the main
difference between entheogenic religions and traditional religions is
that entheogenic religions allow adherents to directly experience the

answers to their questions about ultimate ideas as opposed to merely

484 Hoffman, Albert. “The Message of the Eleusinian Mysteries for Today’s World.”
Entheogens and the Future of Religion, edited by Robert Forte. Parker Street Press,
1997, pp. 39-52.

485 1Ibid.

486 Ibid.
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reading and/or being told what to believe regarding same. In any event,
entheogenic religions do support and facilitate each adherent’s journey
to finding acceptable answers to these questions, no different than any
other established religion; the only difference being the means to dis-
covery, not the ends.

In Malnak v. Yogi, the Third Circuit found that the Science of
Creative Intelligence/Transcendental meditation was a religion, against

the objections of the religion’s founders.*” As it relates to Ultimate

Ideas, the SCI/TM taught that:

“It teaches that “pure creative intelligence” is the basis of life,
and that through the process of Transcendental Meditation
students can perceive the full potential of their lives. Essential
to the practice of Transcendental Meditation is the “mantra”; a
mantra is the sound aid used while meditating. Each meditator
has his own personal mantra which is never to be revealed to
any other person. It is by concentrating on the mantra that one

receives the beneficial effects said to result from Transcendental

Meditation.”*%8

Later in the opinion, the Malnak court goes on to comment
on whether the Science of Creative Intelligence addresses “ultimate

concerns’:

“Creative Intelligence, according to the textbook in the record,
is “at the basis of all growth and progress” and is, indeed, “the
basis of everything.” Transcendental Meditation is presented
as a means for contacting this “impelling life force” so as to
achieve “inner contentment.” Creative Intelligence can pro-
vide “contentment” because it is “a field of unlimited happi-

ness,” which is at work everywhere and visible in such diverse

487 592 FE2d 197 (3% Cir. 1979).
488 Id.at 198.
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places as in “the changing of the seasons” and “the wings of a
butterfly.” That the existence of such a pervasive and funda-
mental life force is a matter of “ultimate concern” can hardly
be questioned. It is put forth as the foundation of life and the

world itself.”4%

I mention these passages from Malnak for several reasons. First, it is
a common belief amongst entheogenic practitioners that the universe
consists of this ultimate creative intelligence. Many groups call this
concept “source energy” or some other derivation thereof. Moreover,
most entheogenic religions believe that the sacramental consumption
of entheogens can put adherents in touch with this ultimate force.
From there, they receive answers and guidance to most if not all of life’s
ultimate and specific questions. Moreover, many come to understand
that such creative intelligence is pervasive throughout both themselves
and all of creation. From that point, adherents are able to draw all kind
of conclusions regarding ultimate questions. In any event, it should be
noted that SCI/TM does not consist of an exhaustive list of answers to
all ultimate life questions, but does consist of one fundamental truth or
belief which the court found sufficient to satisfy the “ultimate concern”
factor. This is very similar to many entheogen-based religious groups I
have encountered to date.

As a final note, it is worth mentioning that not all adherents to a
specific religion must believe the same thing.*® In this context, this
means that not all adherents to an entheogenic religion must have

the exact same view as it relates to ultimate ideas. For instance, if one

489 1d.at213.

490  See Thomas v. Review Bd. Of the Ind. Empt Sec. Div., 450 U.S. 707, 715-16
(“Intrafaith differences of that kind are not uncommon among followers of a particu-
lar creed, and the judicial process is ill equipped to resolve such differences in relation
to the religious clauses....the guaranty of free exercise is not limited to beliefs which
are shared by all members of a religious sect. Particularly, in this sensitive area, it is
not within the judicial function and judicial competence to inquire whether the peti-
tioner or his fellow worker more correctly perceived the commands of their common
faith. Courts are not arbiters of scriptural interpretation).
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adherent undergoes an entheogenic journey and comes out with a
different understanding about the nature of life and death, then this
difference doesn’t invalidate the religion as a whole or the religious

exercise at issue.
2. Metaphysical Beliefs:*'

The next factor espoused by the Meyers court was an examination of

metaphysical beliefs. According to the Meyers court:

“Religious beliefs often are “metaphysical,” that is, they address
a reality which transcends the physical and immediate appar-
ent world. Adherents to many religions believe that there is an-
other dimension, place, mode, or temporality, and they often
believe that these places are inhabited by spirits, souls, forces,

deities, and other sorts of inchoate or intangible entities.”*’*

After making the above assertions regarding metaphysical beliefs,
the court in Meyers goes on to specifically address metaphysical beliefs
as they relate to the ingestion of mind-altering substances. To this end,

the court observes:

“Thought the Court does not doubt that certain physical states
of being can engender or induce different mental states of be-
ing, this does not mean that deliberately altered physical states
of being are themselves “religious.” 7he Court also recognizes
that certain religions use mind-altering substances, or engage in
mind-altering physical activities (such as fasting or sitting in sweat
lodges), as a means to a spiritual end. The end usually is movement
toward, or the perception of, a different reality or dimension.”*>

491  Meyers, 906 ESupp. at 1502.
492 1d.
493 1Id. at 1505.
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As a preliminary note regarding the above-quoted statement, it is
important to realize that merely effectuating a primary religious experi-
ence through the deliberate use of entheogens is probably not in and of
itself a “religious” activity or exercise. However, these experiences and
the rituals surrounding their effectuation, with additional elements to
be discussed later in this chapter, likely makes the process of deliberate-
ly altering states of consciousness with entheogens a “religious” activity
or exercise.

There is no question that the primary religious/mystical experience
effectuated by the sacramental consumption of entheogens, for many,
leads to belief in the existence of alternate planes of existence, reality,
and/or dimensions. In this regard, I would first like to review the state-
ments of Stanislov Grof. Grof’s reputation as one of the world’s preem-
inent entheogenic researchers, makes his views in these regards espe-
cially poignant. Speaking generally about preindustrial cultures, many
of which used entheogens as part of their spiritual/religious practice,

Grof states the following:

“All the human groups of the preindustrial era were in agree-
ment that the material world, which we perceive and in which
we operate in our everyday life, is not the only reality. Their
worldview included the existence of hidden dimensions of re-
ality inhabited by various deities, demons, discarnate entities,
ancestral spirits, and power animals. Preindustrial cultures had
a rich ritual and spiritual life that revolved around the possi-
bility of achieving direct experiential contact with these ordi-
narily hidden domains and beings and to receive from them

important information or assistance. They believed that it was
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an important and useful way to influence the course of mate-

rial events.”4%

Furthermore, as a point of comparison, Grof states that, “These ex-
periences (primary religious/mystical), revealing the existence of sacred
dimensions of reality, served as a vital source for all religious move-
ments.”*” Specifically, Grof points out that these alternate dimensions
facilitated for preindustrial societies, “...direct spiritual contact with
the archetypal dimensions of realitcy—deities, mythological realms,
and numinous forces of nature.”**

Grof consistently implies that an encounter with these alternate di-
mensions actually alters the adherent’s worldview. Furthermore, Grof
states this worldview inherently “...includes their insights from these
experiences, which unambiguously reveal the existence of the spiritual

dimension.”*”

The alteration of worldview is important because it is
my belief the court in Meyers insinuates that such is required in or-
der for the deliberate altering of states of consciousness to rise to the
level of “religious.” Stated alternatively, the alternate realms accessed
through the sacramental consumption of entheogens needs to provide
some type of instruction or guidance to the adherent in order for such
use to rise to the level of “religious.” However, Grof notes that the pow-
er of entheogenic experiences to cause a shift in worldview is so great
that he never met a westerner who, “...has had a powerful transperson-
al experience and continues to subscribe to the monistic materialism
characterizing modern science.”*®

Next, Grof discusses the four camps in which researchers fell

494  Grof, Stanislov, “The Potential of Entheogens as Catalysts of Spiritual
Development” Psychedelics and Spirituality: The Sacred Use of LSD, Psilocybin, and
MDMA for Human Transformation, edited by Thomas B. Roberts, Ph.D. Parker
Street Press, 2020, pg. 42.
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496 1Ibid at 45.

497 Ibid. at 61.

498 1Ibid. at 46.
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according to their view of the entheogenic experience. The second
camp, according to Grof, believed that, “[t]hese experiences provide
insight into real, but ordinarily invisible, numinous dimensions of real-
ity.”*” Regarding the term numinous, Grof prefers to label these expe-
riences with this term, as opposed to other descriptors, because, “[t]he
sense of numinosity is based on direct apprehension of the fact that we
are encountering a domain that belongs to a superior order of reality,
one that is sacred and radically different from the material world.”>"

As it relates to the experience of the transcendental divine, a state

common to the sacramental consumption of entheogens, Grof states:

“The second form of spiritual experience, that of the transcen-
dental divine, involves manifestations of archetypical beings
and realms of reality that are ordinarily transphenomenal,
meaning unavailable to perception in everyday state of con-
sciousness. In this type of experience, entirely new elements
seem to unfold and explicate—to borrow a term from physicist
David Bohm—from another level or order of reality. When we
return to the analogy of television, this would be like discover-
ing that there exist other channels than the one we have been

previously watching.”"!

Finally, Grof concludes his essay by stating that he, “...believes
that used responsibly and in a mature way, the entheogens mediate
access to numinous dimensions of existence, have a great healing and
transformative potential, and represent a very important tool for spir-

7502 The above-cited materials from Grof, are im-

itual development.
portant to our analysis for several reasons. First, Grof is one of the

preeminent entheogenic researchers of our time. He was one of the

499 Ibid. at 51.
500 Ibid. at 52.
501 Ibid. at 53-54.
502 Ibid. at 56.
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first researchers to begin administering entheogens under observation.
Additionally, he has undergone numerous entheogenic experiences of
his own. Therefore, his belief that these substances, when used respon-
sibly and under the proper set and setting, allow individuals to access
alternate/numinous dimensions and planes of reality is especially com-
pelling. While many researchers remain stuck in a materialist paradigm,
one of its most qualified practicioners (Grof) has concluded that these
experiences absolutely transcend the material dimensions of reality.

Grof’s essay is also important because it highlights the different
components of these alternate dimensions, such as archetypal beings
and other transpersonal phenomena. Furthermore, Grof cogently
states how these alternate dimensions can change one’s worldview and
provide general direction for one’s life. It is my opinion, that a court
would likely find writings such as Grof’s compelling when assessing
the second Meyers factor.

In conclusion, I do not believe a court would find it particularly
hard to accept testimony establishing the fact that the religious use of
entheogens can allow adherents of a purported entheogenic religion to
access alternate “numinous” dimensions or planes of reality. As stated
above, I believe the real thrust of the second factor is whether those
encounters impart some type of knowledge or direction on the adher-
ent. As we will discuss in greater detail in the next subsection, these

encounters can and often do impart exactly that.
3. Moral or Ethical System:"

As it relates to a moral or ethical system, the court in Meyers espous-
es the following criteria when assessing a purported religion under
this factor:

“Religious beliefs often prescribe a particular manner of act-

503  Meyers, 906 ESupp. at 1502.
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ing, or way of life, that is “moral” or “ethical.” In other words,
these beliefs often describe certain acts in normative terms,
such as “right and wrong,” “good and evil,” or “just and un-
just.” The beliefs then proscribe those acts that are “wrong,”
“evil,” or “unjust.” A moral or ethical belief structure also may
create duties—duties often imposed by some higher power,
force, or spirit—that require the believer to abnegate elemental

self-interest.””*

Before I analyze this factor in depth, I would like to note a few
things regarding my experience working with various entheogen-based
religious groups. Many of these groups shy away from promulgating
any detailed or thorough moral or ethical system. For them, these
types of commands run afoul of their view of the creative source and
the principle of divine free will. However, the moral or ethical systems
I have encountered through such groups are more fundamental in na-
ture than those of established religions. Messages received from the
divine through the entheogenic experience, if they can even be reduced
to words, are often extremely fundamental. More specifically, many of
the basic moral commands are compatible with almost any conceivable
situation one could encounter in life.

For instance, in the hypothetical statement of beliefs,’®” there are
some fundamental moral commands which transcend almost all con-

ceivable life situations:

WE BELIEVE that, to the best of our ability and as practicable,
it is best to evoke change in our behaviors in such a way as to,
when feasible, respect and preserve mother nature and encour-

age others to do the same.

504 Id.
505 I channeled the original belief statements sometime in July 2020. They have
been modified slightly over time.
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WE BELIEVE that, at all times, our members have a moral
and ethical obligation to approach every life situation from a
place of peace, love, and understanding in a manner consistent
with the general and individual messages innately present with-

in the Divine Creation and the spiritual realm.

As we see here, in the first instance, the doctrine commands that
members of the organization respect and preserve mother nature and
encourage others to do the same when feasible. This is one moral com-
mand that seems to embody most all primary religious/mystical experi-
ences effectuated through the sacramental use of entheogens. The idea
that entheogens help increase “nature relatedness” has also been noted
in the most recent research. As stated above, this moral command tran-
scends almost every conceivable experience one could have as it relates
to the relationship they offer with Mother Nature. It would include an
individual’s relationship with all non-human, and presumably human
life, depending on the interpretation. In any event, this type of moral
command is a common denominator which predominates the vast ma-
jority of entheogen-induced religious experiences.

The second moral command states that, “members have a moral
and ethical obligation to approach every life situation from a place of
peace, love, and understanding in a manner consistent with the general
and individual messages innately present within the Divine Creation
and the spiritual realm.” This moral command is very fundamental
in nature. It is very simple yet also pervasive, as it literally permeates
“every life situation.” This, too, is a common moral imperative that pre-
vails within almost every primary religious/mystical experience effectu-
ated through the sacramental consumption of entheogens.

What is important to note here, however, is the qualifier at the
end of the statement which says, “in a manner consistent with the
general and individual messages innately present within the Divine
Creator and the spiritual realm.” As will be discussed in more detail

below, many of the messages that individuals receive in these altered
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states, while general to a certain degree, are also very personal and
individualistic in nature. Grof states that spirituality gained through
the sacramental use of entheogens, “...involves a special kind of rela-
tionship between the individual and the cosmos and is, in its essence, a
personal and private affair.”>%

It is worth mentioning at this juncture the concept of cosmic unity
or unitive consciousness, which is a parameter of both Pahnke and
Hood’s mysticism scales. In a nutshell, this refers to the perception
that all is one. This concept is an extremely common element of most
entheogen-induced primary religious/mystical experiences. However,
in terms of moral or ethical systems, it is very profound. Unitive con-
sciousness teaches those who experience it the Golden Rule, i.e., “Do
unto others as you would want done unto you,” but in a much more
meaningful, profound, and fundamental way. Once a person experi-
ences unity with all things, it becomes very clear to the individual that
harming or mistreating any other being is akin to harming or mistreat-
ing themself. This highly profound state of consciousness is potentially
the most effective moral or ethical teacher in existence, due to the pri-
macy of the experience.

Another reason that complex moral or ethical codes aren’t includ-
ed in many entheogenic religions, is due to the ineffability of most
entheogenic experiences. Because those experiencing these states have
a hard time even putting the messages into words, those elements are
simply left to the individual to process and integrate into their lives.
And while these messages and moral codes are ineffable, this fact does
not mean those messages are any less profound or meaningful than
a written moral or ethical code. In fact, many individuals make ex-
tremely profound life changes after experiencing these types of reli-

gious experiences.

506  Grof, Stanislov, “The Potential of Entheogens as Catalysts of Spiritual
Development” Psychedelics and Spirituality: The Sacred Use of LSD, Psilocybin, and
MDMA for Human Transformation, edited by Thomas B. Roberts, Ph.D. Parker
Street Press, 2020, pg. 54.
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Further along these lines, Riedlinger states that, according to
Gordon Wasson, psilocybin mushrooms, “...express religion in its

purest essence, without intellectual content.” More importantly,

however, “[t]hey stimulate a mystical experience that cannot be re-
duced to words or concepts, much in contrast to most Christian wor-
ship based on “learned” theological systems. In that sense the christian
religion of the Mazatec mushroom eaters is defined, like Pentecostalism,
not by doctrine or by dogma but phenomenologically.* In draw-
ing further comparison between the Mazatec mushroom religion and
Pentacostalism, Riedlinger quotes Wasson as saying, “Both religions
are examples of primary spirituality that Cox describes as “reaching
beyond the levels of creed and ceremony into the core of human re-
ligiousness, into...that largely unprocessed nucleus of the psyche in
which unending struggle for a sense of purpose and significance goes
on.”® Finally, as it relates to entheogenic experience as the cornerstone
of an organized religion, Wasson is quoted by Riedlinger as stating,
“Although necessarily subjective, such experiences foster the formation
of communities as other people validate this purpose and significance
according to shared or consensual beliefs, as Wasson learned firsthand
from his Indian hosts.”"

I would also like to note that many of the religious organizations I
work with have more highly detailed moral and/or ethical tenets than
the hypotheticals I suggested here. The purpose for analyzing the two
proffered moral tenets above is to demonstrate that the moral and ethi-
cal systems which arise from these types of religious experiences are no
less profound or overarching because they are less common or onerous
than those cited by other established religions.

Next, I would like to discuss Pahnke’s Definition of Mystical

507 Riedlinger, Thomas. “Sacred Mushroom Pentecost.” Entheogens and the Future
of Religion, edited by Robert Forte. Parker Street Press, 1997, pg.146.

508 Ibid.

509 Ibid. at 146.

510 Ibid.
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Consciousness. Of particular note here is the last criteria labeled
“Persisting Positive Changes in Attitude or Behavior,” which reads
as follows:

Persisting Positive Changes in Attitude and/or Behavior: When
a person goes through an experience characterized by the eight cat-
egories above, he/she often has simultaneous changes in attitudes or

behaviors in one or more of the following areas:

o Toward Self- increased integration of the personality; renewed
sense of self-worth; relaxation of the ego defenses; increased
self-acceptance; increased faith in personal creativity; in-
creased optimism

o Toward Others: greater sensitivity; increased tolerance; more
compassion and love. These changes reflect the meaning of
Buber’s “I-Thou” relationship.

o Toward Life: changes in values, purpose in life, sense of mean-
ing; increased vocational commitment; loss of fear of death;
increased appreciation for the whole of creation

o Toward the Mystical Experience Itself: believing that the experi-
ence has value and that something useful was learned. If the
experience is positive, it is usually considered a high point in
the person’s life, and she/he may try to repeat it. At best, one
realizes that the experience is not an end itself or a means to an
end but a balance of both. These changes extend over a longer
period of time than the few minutes or hours of the primary

experience.”

I cite to this criteria, because while it is difficult to put the ineffable
into words, the actions which flow from the entheogenic experience
can often be an even better indication of what was learned from the
experience. More specifically, while many entheogenic religions do
not have a detailed moral or ethical system, it does not mean that its’

members are not living a more ethical or moral life as a result of the
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information and/or knowledge received from the alternate realms or
dimensions encountered.

As stated by the court in Meyers, a moral or ethical system requires
an adherent abandon at least some element of self-interest. In order
to do this, both an adherent’s attitude and behavior must change in
order to come into accord with a specific moral or ethical system. The
above criteria is a means of measuring exactly what, by implication,
was morally or ethically demanded by the particular entheogenic expe-
rience at issue.

As a means of determining the nature and extent of a primary re-
ligious/mystical experience effectuated through the sacramental use of
entheogens, Pahnke formulated the criteria, which secks to observe
whether the individual adheres to the moral or ethical teachings of
a particular entheogenic experience, whatever those messages might
have been. Again, the criteria are disconnected from any specific mes-
sage, and the same scale clearly recognizes that much of what is re-
ceived in ineffable and transcends human language, at least until it is
tully integrated.

What we see in the above scale is that an entheogen-induced prima-
ry religious/mystical experience usually entails the individual acquiring
a positive attitude and behavioral changes towards themselves (i.e. re-
newed sense of self-worth, relaxation of ego defenses, increased self-ac-
ceptance, optimism, etc.), towards others (greater sensitivity, increased
tolerance, more compassion and love, etc.), towards life (change in
values, purpose in life, sense of meaning, increased vocational com-
mitment, loss of fear of death, increased appreciation for the whole of
creation, etc.). The entheogenic experience has the propensity to relate
these in a way which completely vitiates the need to meticulously pro-
pound a detailed list of moral or ethical imperatives. The message, once
received, is more often than not, felt and understood in an extremely
profound way, which trumps the need for any type of compulsion or
threat of punishment if not followed. This idea is conveyed in the last
sub-category labeled “Toward the Mystical Experience Itself” when it
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states, “[b]elieving that the experience has value and that something
useful was learned. If the experience is positive, it is usually considered
a high point in the person’s life, and she/he may try to repeat it.”

Also in support of the idea that the mystical experience has a pro-
found effects on the moral and ethical lives of those who engage en-
theogens on a religious level, Grof states, “The experience connects
us with the cosmic order, and this has a profound direct impact on
our ethics—our system of values, moral standards, and behaviors.”"

Additionally, regarding this, Reverend Mike Young makes the follow-

ing point about the effects of a primary religious experience:

“...that has the result of reordering of your valuing; that turns
the world that you take for granted in a new direction, opening
possibilities for you; an experience that goes into transcending
your small self. It is this opening up of blocked areas of growth
that makes an experience religious. It may and often does in-
volve resultant changes in beliefs, but is not about a certain set

of beliefs. In fact, it is more often about shedding beliefs.”'

Here, Reverend Young provides support for the notion that the
primary religious experience has the effect of reordering people’s value
systems. More importantly, he states that many times the primary re-
ligious experience is about “shedding beliefs.” This is a common char-
acteristic of entheogen-induced primary religious experiences. While
“shedding beliefs” might sound negative at first, in reality the beliefs,
and resulting actions, that are lost are usually those that are harmful

to ourselves or others in some way. This also bolsters the idea that the

511 Grof, Stanislov, “The Potential of Entheogens as Catalysts of Spiritual
Development” Psychedelics and Spirituality: The Sacred Use of LSD, Psilocybin, and
MDMA for Human Transformation, edited by Thomas B. Roberts, Ph.D. Parker
Street Press, 2020, pg. 54.

512 Young, Mike, “If I Could Change Your Mind” Psychedelics and Spirituality:
The Sacred Use of LSD, Psilocybin, and MDMA for Human Transformation, edited by
Thomas B. Roberts, Ph.D. Parker Street Press, 2020, pp. 7-15.
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moral or ethical imperatives relayed through the sacramental use of
entheogens are fundamental in nature. As such, many other harmful
beliefs can be shed in exchange for the more pro-social and overarching
fundamental beliefs which are gained.

As far as witnessing firsthand the ability of entheogens to com-
mand one to live a moral or ethical life, Schizinger, when speaking
about the UDV’s use of Ayahuasca, states that, “Through the expand-
ing awareness Hoasca provides, the people (of the UDV) learned to
tame their tempers, respect themselves more, and consequently lead
more peaceful lives.”'® Moreover, again as a matter of firsthand obser-

vance, Schizinger states:

“I have noticed an often remarkable change in people’s attitudes

and behavior prompted by the transformative power of the tea.
When one drinks Hoasca and experiences an expanded state of
consciousness, aspects of one’s psyche that are not in alignhment
are brough to one’s attention in a revelatory and often dramat-
ic way. Once given the opportunity to see and experience the
effects and repercussions of one’s attitude and actions, the next
step depends on the desire and will to follow the guidance and
integrate the lessons into one’s life.”'

The last sentence in the above-quoted paragraph reminds me of the
view shared by Grof, Huston Smith, and other entheogenic researchers
that, “...the mystical experiences induced by entheogens are authen-

tic, but that, in and of themselves, they do not necessarily result in a

513 Schizinger, Annelise, “Mysterious Tea” Psychedelics and Spirituality: The Sacred
Use of LSD, Psilocybin, and MDMA for Human Transformation, edited by Thomas B.
Roberts, Ph.D. Parker Street Press, 2020, pg. 121.

514 Ibid. at 123.
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spiritual way of being.”"> Moreover, they believe that, “...unless they
[the entheogenic experience] happen in the right context and are fol-
lowed by systematic spiritual practice, they are not in the same category
as those experiences we read about in the spiritual literature.”'® As will
be discussed later in this chapter, it is important that the primary reli-
gious/mystical experiences induced by the sacramental use of entheo-
gens be followed up with positive action, usually through the practice
of integration. Many of the entheogenic churches I have worked with
have such programs as part of their overall religious proceedings, with
the objective to effectively assist the adherent in absorbing and cultivat-
ing the received wisdoms and lessons and thus enhancing their chances
of in living a moral and/or ethical life.

In regards to her own personal experience with Hoasca, Schizinger
states that, “Hoasca has enabled me to feel and perceive things on a
deeper level, expanding my heart and inspiring compassion for all be-
ings...Hoasca has many ways of getting the messages across, and it
seems each is tailor-made for the person and that person’s problems.”"”
What is important about this statement is that Schizinger recognizes
that entheogenic experiences are usually tailored specifically for the
individual’s life. This fact again highlights the idea that entheogenic
religions don't require an all-encompassing or detailed moral or ethi-
cal code, because the experiences and their lessons are highly specific
to the individual. Therefore, a lesson or teaching gained by one isn't
necessarily applicable to other adherents of the same entheogenic re-

ligion. Nonetheless, as Schizinger states, if followed up with practice

515 Grof, Stanislov, “The Potential of Entheogens as Catalysts of Spiritual
Development” Psychedelics and Spirituality: The Sacred Use of LSD, Psilocybin, and
MDMA for Human Transformation, edited by Thomas B. Roberts, Ph.D. Parker
Street Press, 2020, pg. 52.
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and integration, these experiences result in a moral or ethical way of
life. This idea is also backed up by Grof and other early entheogenic
researchers.

Also reflecting the notion that the religious use of entheogens de-
flects the need for a comprehensive moral or ethical system are the
statements made by Brother Rast concerning the difference between
relying on primary religious experiences versus secondary religious

phenomena. To this end, Brother Rast states:

“What is most distinctive about the spiritual awakening in our
time is a looking beyond secondary religious phenomena—
doctrine, ethics, ritual—to their primary source. Not as if doc-
trine, ethics, and ritual were unimportant. They are important,
and precisely for this reason we must cultivate the experience
on which their survival depends. After all, what is doctrine,
if not an attempt to put into words the heart’s communion
with the ineffable? What is ethics, if not willing commitment
to the demands this communion makes on us? What is ritual,
if not the celebration of the primary religious experience of

communion?”>'®

What Brother Rast is conveying here is that doctrine, ethics, and
rituals are all secondary to the primary religious experience. Basically,
theology flows from the primary religious experience. This view was
also expressed by Reverend Lucas when she stated the following about

liturgical acts:

“One must act and then reflect upon that action. Because one
of the characteristics, or perhaps effects, of the liturgical act is

the building of community, our primary concern should be

518 Rast, David-Steindl, “Psychoactive Sacramentals” Psychedelics and Spirituality:
The Sacred Use of LSD, Psilocybin, and MDMA for Human Transformation, edited by
Thomas B. Roberts, Ph.D. Parker Street Press, 2020, pp. 3-4.
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for liturgical expression. Gather people together in corporate
worship, gather people together in community, gather people
together in peace, in trust, in love, and you will witness the
birth and growth of communion. And it is in communion that
the sacrament becomes efficacious, becomes the agent or chan-
nel of revelation, the transformer of visibility into invisibility,
of sing into grace. From revelation we come to the knowledge
of the divine. And from that knowledge comes theological re-

flection and change.”"

Here we also see Reverend Lucas expressing the same idea as Brother
Rast. In order to have any secondary religious phenomena such as the
formation of a moral or ethical code, one must first have a primary
religious/mystical experience. More specifically, Reverend Lucas speaks
about this experience as a result of a liturgical event which, in the
case of her article, revolved around the religious use of MDMA at the
Harvard Agape. Therefore, any new entheogenic religion, by necessary
implication, would need to have a collection of primary religious expe-
riences before it could even begin to espouse theology.

The above research shows exactly why entheogenic religions usually
do not consist of a comprehensive or detailed moral or ethical code.
First, the experiences are mostly ineffable and escape description by
the human language. Second, the experiences are highly individual-
istic and therefore, what is shown or taught to one in the experience
will not necessarily translate over to another individual. Finally, cosmic
unity or unitive consciousness tends to instill a very fundamental and
profound moral or ethical code in those who experience it.

Regardless, research and first-hand accounts indeed show that
these experiences do impart moral and ethical lives on those that fol-

low through with integration and the assimilation of what is learned

519 Lucas, Aline, “What is Entheology?” Psychedelics and Spirituality: The Sacred
Use of LSD, Psilocybin, and MDMA for Human Transformation, edited by Thomas B.
Roberts, Ph.D. Parker Street Press, 2020, pp. 169-177.
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through the experience. An entheogenic church structure is ideally in-
tended to provide such integration and practice. As such, the need for
a comprehensive or detailed moral code, to a large degree, is lessened in
these instances. The absence of such a moral or ethical code in no way
detracts from the highly religious nature of the entheogenic experience
and the specific ceremonial practices surrounding their consumption.
To end this subsection, I would like to point out that the Science of
Creative Intelligence/Transcendental Meditation, the religion at issue
in Malnak, did not include “a complete or absolute moral code.”* To
me, this fact is very compelling and shows that the importance of such
codes, much less any comprehensive or detailed ones, is not as perti-
nent to the determination of religion under the First Amendment as
are the other factors. Later in the chapter I will discuss which factors
in my view are the most important to the determination of whether a
purported entheogenic religion can be declared such under the First
Amendment. I will also go further and suggest a more pointed test for
the courts to use when determining whether a purported entheogenic

practice qualifies as religious under the First Amendment.
4. Comprehensiveness of Beliefs:

The next factor we will examine, in light of the research discussed in the
previous chapter, is the “comprehensiveness of beliefs.”*' The court in

Meyers describes this factor as follows:

“Another hallmark of “religious” ideas is that they are compre-
hensive. More often than not, such beliefs provide a telos, an
overarching array of beliefs that coalesce to provide the believer
with answers to many, if not most, of the problems and con-

cerns that confront humans. In other words, religious beliefs

520 Malnak, 592 F2d 197 at 213.
521 Meyers, 906 ESupp. 1494, 1502.
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generally are not confined to one question or a single teaching.

Africa, 662 E2d at 1035.75%?

While this description provides a general overview of the subject
matter relevant to this specific factor, the court provides an even more
detailed discussion of such when it analyzes it in relation to Meyers’
purported religious beliefs. What makes this analysis even more use-
ful for our purposes, is that it concerns a purported religion (i.e. The
Church of Marijuana) which consumes a Schedule One substance as
part of its religious practice. Therefore, we can glean from the court’s
analysis below, many important aspects of the analysis under this fac-
tor as it relates to purported religions that consume Schedule One
substances.

The court begins its analysis of this factor by discussing the central-
ity of marijuana to Meyer’s purported religion:

“There is nothing comprehensive about Meyers' beliefs. He
worships a single plant; as he puts it, the marijuana plant is
“the center of attention.” Though marijuana is at the center,
Meyers did not explain what consequences ensue. Meyers did
not intimate that things stay together because this center holds.
It does not seem to the Court that the growth, use, possession,
and distribution of marijuana is any sort of zelos or all encom-
passing goal that informs the lives of church members. Indeed,
as the Court sees it, it would be difficult to conceive of a more
monofaceted “religion.” Meyers’ purported religion is confined
to the alleged beneficence of one plant. Meyers did not assert
that the plant has spoken to him, that it counsels him, that it
guides him, or that it teaches him. In his “religion,” the plant

essentially is passive.”*

522 1d.
523 Meyers, 906 ESupp. 1494 at 1506.
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Here, the Meyers court is essentially saying that merely worship-
ping the marijuana plant alone does not provide the requisite amount
of comprehensiveness to meet this factor of religious belief. However,
as discussed at length in this book, this stance is much different than
those of entheogenic religions, where the sacraments speak at length to
adherents who consume the substances in a sacred and reverent man-
ner. Without regurgitating all the research previously discussed, suffice
to say there are copious amounts of evidence to suggest that entheo-
gens do speak and guide those that consume them, especially those that
consume them as part of a religious practice. While the entheogens
are in a sense worshipped themselves, they are more so a means to an
end. The end goal is to consume the sacraments in order to gain ac-
cess to higher dimensions and realms where guidance and knowledge
are received. Unfortunately, Meyers did not espouse such a purpose
in consuming marijuana, although I personally believe that a cogent
argument could be made that marijuana does help guide those who
consume it as a sacrament. In either event, this is a major distinction
between Meyer’s purported religious beliefs and the beliefs typically
associated with entheogenic religions.

The court in Meyers goes on to compare Meyer’s purported beliefs
to other established religions which consume entheogenic sacraments.
In comparing Meyer’s declared beliefs to those of indigenous Native

American and Mexican religions, the court states as follows:

“Thought the Court is wary of comparing Meyers’ beliefs to
those of established religions, it may be appropriate to do so

here. In other religions, such as Native American religions,
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54 and primitive tribal religions,

ancient Mexican religions,
mind-altering plants are sacred. The plant are not, however,
the focus of the religions. Rather, they are a means to an end,
the end being a state of religious, spiritual, or revelatory aware-
ness. When believers achieve this state, they are privy to all
manner of visions and revelations concerning the past, present,
and future. After experiencing these states—which are intense
and transitory—they rely on their visions and revelations to

guide them.”?®

As referenced above, the main difference between Meyer’s purport-
ed religion and other established visionary religions, is the fact that
members of other established entheogenic religions use entheogenic
sacraments as a means to attain visionary states, whereby they learn
information which guides them in their life post-ceremony. This facet
of activity describes almost every single entheogenic religion I have
encountered to date, and it is important to note the court characterizes
these Native American and Mexican religions as “established.” It seems
the court accepts the fact that such visionary states guide adherents
as sufficient to satisfy the comprehensiveness factor, and perhaps the
entire religion test, since it describes these religions as “established.”
Either way, the court seems to suggest that perhaps the comprehen-
siveness of beliefs doesn’t need to be evidenced by some written docu-
ment but such could also be supplied individually to adherents while
in these altered states. This concept could also be germane to the anal-

ysis of whether a purported religion has a moral or ethical code. More

524 It is important to note here that it is somewhat uncertain which “Mexican” re-
ligions the court is referencing. It is my impression that they are perhaps referencing
the ancient mushroom religions of Mexico, although this is speculation and conjec-
ture. However, if this is true, it is also worth noting that, to the best of my knowledge,
no such Mexican religion has yet, to date, been determined by a court in the United
States to be valid under the First Amendment. Therefore, for the court to potentially
have referenced such a religion as “established” is possibly very profound.

525 Meyers, 906 ESupp. at 1494.
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specifically, maybe the idea that a moral code obtained while in a vi-
sionary state, one which escapes the written or spoken word, is also
sufficient to satisfy that factor as well? I believe that a cogent argument
could be made in this regard.

Based upon the above commentary, the court in Meyers next goes
on to draw some further delineations between Meyers’ purported reli-

gious beliefs and that of established visionary religions:

“Based on his testimony, it is clear that Meyers’ experience
with marijuana is much different. The focus of his religion is
to experience continuously the state of mind that results in a
“peaceful awareness” for Meyers, he does not associate this state of
mind with any sort of religious epiphany, spiritual revelation, or
transcendental awareness. Moreover, this awareness apparently
does not lead to enlightened percipience concerning the past,
present, or the future.

As the court in Malnak saliently commented, “/a/ religion
is not generally confined to one question or one moral teaching; it
has a broader scope.” 592 F.2d at 209. Here, Meyers” purported
religion is confined to one plant. Though the plant apparently
has cured Meyers’ manic depression and keeps him calm, this
therapeutic effect is not religious. 7he marijuana plant does not
provide Meyers with the comprehensive inspiration or guidance

that the godheads of other religions provide to their followers.”>*

Here, the Meyers court makes clear that in order for the use of a
mind altering substance to be considered religious, it must result in a
state of mind which includes, “...religious epiphany, spiritual revela-
tion, or transcendental awareness.” As stated above, all entheogenic
religions which I have encountered consume their entheogenic sacra-

ments for the primary purpose of achieving these religious states. In

526 Meyers, 906 E. Supp. at 15006.
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those states, adherents to these religions gain guidance and direction
regarding their past, present, and future, among other types of reli-
gious and spiritual revelations. Therefore, it is likely these entheogenic
religions would qualify as such according to the Meyers court’s analysis.
Another important distinction drawn here by the Meyers court is the
idea that the therapeutic effects which Meyers achieved through con-
suming marijuana are not religious in nature. As will be discussed in
much greater detail later in this book, there is a fine line to be drawn
between religion and medicine as it relates to the consumption of en-
theogenic sacraments. Finally, it is worth underscoring the fact that the
court in Meyers found that the marijuana plant did not provide Meyers
with “...the comprehensive inspiration or guidance that the godheads
of other religions provide to their followers.” As stated at length in
the previous chapter, it has been scientifically proven that the primary
religious experience effectuated through the sacramental use of entheo-
gens, in many instances, is indistinguishable from those same types of
experiences described in a multitude of the holy books underlying the
world’s established religions.

In Malnak, the Science of Creative Intelligence/Transcendental
Mediation was found to not be particularly comprehensive in nature.
However, the court did find it comprehensive enough to satisfy this

factor. In discussing this point, the court in Malnak states as follows:

“The Science of Creative Intelligence provides answers to ques-
tions concerning both the nature both of world and man, the
underlying sustaining force of the universe, and the way to un-
limited happiness. Although it is not as comprehensive as some
religions—for example it does not include a complete or abso-
lute moral code—it is nonetheless sufficiently comprehensive
to avoid the suggestion of an isolated theory unconnected with
any particular world view or basic belief system. SCI/TM pro-
vides a way—indeed in the eyes of its adherents the way—to

full self realization and oneness with the underlying reality of
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the universe. Consequently, it can be reasonably be understood

as presenting a claim of ultimate truth.”>*

The above finding of the court in Malnak shows that the com-
prehensiveness necessary to satisfy this factor is not as onerous as one
might imagine based upon the application of this factor encountered
in the Meyers opinion. An important parallel can be drawn here. Most
entheogenic religions that I have encountered believe in perhaps the
same underlying force in the universe as that espoused by SCI/TM.
While it may or may not be described somewhat differently between
these two religions, what is being discussed is likely describing the ex-
act same force, much as both similarly view all of creation. Moreover,
like SCI/TM, most entheogenic religions believe the sacramental use
of entheogens can provide adherents with a way to achieve at least
some semblance of unity with such an underlying sustaining force.
Therefore, in any court case involving an entheogenic religion, it would
be prudent for a practitioner to reference such parallels for the court.

In conclusion, the comprehensiveness factor is not as onerous to
satisfy as might be suggested by the general description given by the
court in Meyers. To the contrary, as long as a purported entheogenic
religion consumes visionary substances in order to achieve visionary
states and be guided by the spiritual and religious revelations gained
therefrom, it will likely be considered comprehensive enough to satisty
this factor. Additionally, many parallels can be drawn between SCI/
TM and most entheogenic religions, in that most entheogenic reli-
gions believe in a similar underlying force in the universe. Because the
court in Malnak found such a belief to be comprehensive enough to
constitute a religion, it should also be sufficient for the underpinnings
of a purported entheogenic religion to be considered comprehensive

enough under this factor.

527 Malnak, 592 F2d 197, at 213-14.
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5. Founder, Prophet, or Teacher:

Now we move into examining what the court in Meyers terms the
“accoutrements” of religion. These factors examine the outward signs
or manifestations of religion, as gleaned from established religions. We
must remember that the Meyers test is multi-factor and the court makes
clear that no single factor is in and of itself dispositive.

The first factor listed under the accoutrements section in the Meyers
opinion is “Founder, Prophet, or Teacher.” The court in Meyers de-
scribes this factor by stating that, “Many religions have been wholly
founded or significantly influenced by a deity, teacher, seer, or prophet
who is considered to be divine, enlightened, gifted, or blessed.”* In
examining Meyers’ purported religion in light of this factor, the court

states the following:

“Although Meyers founded the church in 1973, he does not
claim that he alone possessed the kind of spiritual wisdom,
ethereal knowledge, or divine insight that often leads to the
founding of a religion. Meyers calls himself a “Reverend” of
the church, but does not assert that he alone is fir for that role,
and does not contend that he is divine, enlightened, or gifted.
The Church of Marijuana apparently has no founder or teach-
er similar to an Abraham, Jesus, Mohammed, Buddha, Con-
fucius, Krishna, Smith, or Black Elk.”*

At the outset I would like to note that most of the entheogenic
religions I have worked with do not have a human being they believe is
a founder, prophet, or teacher. I want to stress that this is a general rule
and exceptions do exist. I have encountered a few situations wherein
people are guided through their own entheogenic journeys to start an

entheogenic church, and in so doing, would presumably rise to the

528 Meyers, 906 ESupp 1494, 1502.
529 Id. at 1506.
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level of a founder. More often than not however, probably as a response
to the hierarchy of established religions, entheogenic religions avoid
this type of vertical structuring. While there are certain individuals that
act as the main administrators for these churches, they do not overt-
ly claim any spiritual superiority to any other individuals within the
group. Again, this is a general rule and there are exceptions.

Many times, especially for lineage-based entheogenic practices, the
shaman or medicine man/woman hold, at least to some degree, a posi-
tion of spiritual superiority over those in the ceremony. This position is
gained by the passing on of the lineage from one generation to the next.
However, as stated above, most non-lineage entheogenic practices do
not maintain a vertical structure that suggests the spiritual superiority
of any individual over another.

As it relates to entheogen-based religions, particularly lineage-based
religions, the foremost teacher in the religion are the entheogens them-
selves. Here it is also important to draw a distinction between natural
entheogens which come from the earth and synthetic/semi-synthetic
entheogens. Before I go further, as mentioned earlier, I want to make
clear that I do not draw this distinction to comment on the validi-
ty or legality of religions based upon either type of entheogenic sac-
raments. | draw this distinction because many entheogenic religions
use the term “plant teachers,” which by implication denotes natural
entheogens. However, as most semi-synthetic entheogens are also, at
least initially, derived from some type of plant material, it could be
argued that they too, should be referenced as “plant” medicines. Again,
whatever their origin, for our purposes here, please note that many
entheogenic religions consider the sacraments themselves the teachers
of the religion. And this concept jives well with what has previously
been discussed regarding the ability of visionary states, effectuated by
the sacramental use of entheogens, to teach and/or guide adherents in
their lives post-ceremony.

As we saw in the last chapter, Schizinger discusses her view of

Hoasca in this same manner. More specifically, she states that, “Plant
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spirits are here to teach us if we will only listen. I feel it is our respon-
sibility, as part of conscious creation, to embody the valuable insight
gained in expanded states of consciousness and to manifest insight in
our lives.” She makes another reference to the plant admixture in
Hoasca as being a teacher when she relates her opinion that, “Once
a relationship with a plant teacher has been established, ingesting the
plant is not necessary to attain the effects. Hoasca is a good teacher: she
not only opens us up to what we need to know, but also teaches us how
to open ourselves.”®! As we see, many of the traditional entheogenic
religions use the term teacher to refer to the sacrament as a way to
denote its ability to teach and guide adherents through the attainment
of visionary states.

In my opinion, it is irrelevant whether an entheogenic religion
refers to its sacrament as a teacher. In reality, as long as insight and
direction is being obtained by adherents through the experience, then
the sacrament is acting as a teacher. As with many of these factors, sub-
stance should prevail over form; meaning that just because a purported
religion does not call or consider the sacrament to be a teacher, this
doesn’t mean that in fact the sacrament is acting as such. Therefore, I
believe that just about any analysis of a purported entheogenic religion

would lead to the conclusion that the sacrament acts as a teacher.
6. Important Writings:

According to the court in Meyers, “Most religions embrace seminal, el-
emental, fundamental, or sacred writings. These writings often include
creeds, tenets, precepts, parables, commandments, prayers, scriptures,

catechisms, chants, rites, or mantras.”** According to Meyers, the

530 Schizinger, Annelise, “Mysterious Tea” Psychedelics and Spirituality: The Sacred
Use of LSD, Psilocybin, and MDMA for Human Transformation, edited by Thomas B.
Roberts, Ph.D. Parker Street Press, 2020, pp. 120-21.

531 Ibid. at 129.
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bible for the Church of Marijuana was a book called “HEMP>% The
court goes into a detailed breakdown of why it believed that this work

534 and this is an assessment that

was secular and not religious in nature
I agree with. For the sake of brevity, I will mention that the court in
Meyers found the purpose of the text, “...is to revive the authoritative
historical, social and economic perspective needed to ensure compre-
hensive legal reforms, abolish cannabis hemp/marijuana prohibition
laws, and save the Earth’s life systems.” Therefore, when examining a
text under this factor, it is important to ascertain whether it is secular
or religious in nature.

In my experience, not many entheogenic religions have a founda-
tional or sacred text. However, many have prayers and mantras they
recite, usually as a part of their formal ceremonies. As it relates to lin-
eage-based traditions, most of them are oral traditions that are passed
down this way from generation to generation. In regards to ayahuasca
lineages, the icaros (medicine songs) called forth are forms of song and
prayer also passed down verbally from generation to generation.

As mentioned earlier in this book, there are copious amounts of
research being published these days discussing new ideas relating to
ancient religious use of entheogens. If a particular entheogenic reli-
gion is based, in whole or in part, off such a text, it is my opinion
it would also qualify under this factor. Moreover, I also believe that
writings by figures such as Terence McKenna, the acclaimed American
enthnobotanist, in which he describes his experiences in such visionary
states, could also be considered important writings under this factor.
Here, the main takeaway is that some entheogenic religions do have
important writings as contemplated by this factor; however, I believe
that there are many other writings out there that could be adopted by
entheogenic religions and would be consistent with their teachings and

practices while also satisfying this factor.

533 Id. at 1506.
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7. Gathering Places:

The next factor to consider is whether the purported religion has cer-
tain “gathering places.” In describing this factor, the court in Meyers
states, “Many religions designate particular structures or places as sa-
cred, holy, or significant. These sites often serve as gathering places for
believers. They include physical structures, such as churches, mosques,
temples, pyramids, synagogues, or shrines; and natural places, such
as springs, rivers, forests, plains, or mountains.”*?” In commenting on

Meyers purported gathering place, the court observes the following:

“Although the Church of Marijuana apparently has a building
of some sort at which members gather to smoke marijuana,
Meyers did not assert that the building was in any way holy,
sacred, or significant. The building in which church members
gather apparently has no larger significance to them, as might

a synagogue, mosque, temple, or shrine.”>*®

My reading of the Meyers opinion, as it relates to this factor, more
so examines the purported religion’s attitude or beliefs towards any giv-
en gathering place, as opposed to the significance of any specific place.
It is common around the world that many entheogenic religions gather
most anywhere they are find suitable. However, I feel that what is im-
portant is the attitude of the group towards the specific spot. It is very
common that before a sacred entheogenic ceremony is commenced,
a “sacred space” be opened. This often includes cleaning, energetically
and spiritually, the specific space by any number of means. More often
than not, such cleansing is accomplished prior to opening ceremony by
burning special incense and chanting certain prayers and mantras. In

this sense, anywhere most entheogenic religions gather is a sacred space

536 Meyers, 906 E. Supp. 1494, 1502.
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to the group as it is made so through their specific pre-ceremony rituals.
It is also worth noting that most ceremonies of which I am aware occur
outside in nature. This is often due to the reverence held by the group
towards nature. In a sense, many entheogenic religions worship nature,
at least to a certain degree. The ability of entheogens to engender in-
creased “nature-relatedness” has been noted in the research. Therefore,
most anytime an entheogen-based group is conducting ceremony in
nature, they are in a sacred place.

The most important aspect to examine when determining whether a
purported entheogenic religion has “gathering places” as contemplated
by the court in Meyers, is the attitude and/or reverence held in relation
to the specific place where the gathering occurs. As the entheogenic
church space expands, I have witnessed more and more church groups
acquiring their own property and structures. However, I do not believe
that a purported religious group necessarily has to operate at any spe-
cific location to meet the requirements of this factor. Again, we must
examine the attitude and/or reverence the purported religion holds for
the location where it gathers. If the spot where the purported religion
meets is considered a “sacred space,” especially when certain actions are

taken to make it such a space, then this factor should be satisfied.
8. Keepers of Knowledge:

The court in Meyers also lists “keepers of knowledge” as a factor to con-
sider in the religion analysis. According to the court in Meyers, “Most
religions have clergy, ministers, priests, reverends, monks, shamans,
teachers, or sages. By virtue of their enlightenment, experience, ed-
ucation, or training, these people are keepers and purveyors of reli-
gious knowledge.” When discussing the evidence presented by Meyers
during his trial, the court observes the following:

“Meyers asserts that he is a “Reverend” of the “Church of Mari-

juana.” How he attained this reverend position remains a mys-
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tery. Meyers did not mention any special training, experience,
or education that qualified him for this position. Apparently,
he is the only “clergy” member of the church. Because Meyers
did not testify about any special duties he had, teachings he
provided, or guidance he gave, the Court can only guess that
(based on his descriptions of church “services”) it is his sacer-
dotal duty to obtain marijuana, grow it, prepare it, smoke it,

and share it.”?%

As we can see, the court in Meyers was less than impressed with
Meyers’ position in the Church of Marijuana. While he described
himself as a quasi-leader of the group, the description failed to live
up to what is sufficient to constitute a “keeper of knowledge” under
this factor.

In terms of modern entheogenic religions, many such organiza-
tions have certain figures who would likely qualify as a “keeper of
knowledge.” I want to provide a caveat here, as discussed previously,
that most entheogenic religion avoid putting one member over an-
other in any real authoritative sense. However, most entheogenic reli-
gions I have encountered do consist of certain members who have had
some form of shamanic training, usually done in the jungles in South
America. Usually, these are the members who run the church adminis-
tration and coordinate ceremonies. Moreover, these members counsel
new members about the sacraments and ceremonies. As is common
with most groups, these quasi “elders” are always quick to provide valu-
able advice and insight as it relates to the church and its practices.

Additionally, there are many entheogenic religions managed by
individuals who, although they dont have any formal training, have
worked with the specific sacrament long enough that they have es-
sentially been trained by the sacraments themselves, which we re-

ferred to previously as teachers of the religion. Some people have the
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innate qualities necessary to administer entheogens in a safe and sa-
cred setting. These people usually educate and teach other members
about their knowledge regarding the sacrament and its supporting
ceremony/rituals.

At the upper end of this spectrum are actual lineage-based shamans.
These individuals obviously possess a plethora of knowledge as it relates
to the sacraments and ceremonies. This knowledge, as mentioned prior,
is passed down, usually orally, from generation to generation. In most
ceremonies, this knowledge is spread amongst the participants before,
during, and after the ceremony. In the strictest sense, these individuals
are “keepers of knowledge.”

Finally, I would like to discuss integration providers. These indi-
viduals work with ceremonial participants subsequent to their entheo-
genic journeys in an effort to help them integrate, into their lives, the
lessons learned through the experience. These individuals usually have
undergone some formal training and have had many entheogenic ex-
periences themselves. In my opinion, these individuals are the pastors
or priests of modern entheogenic religions. I reach this conclusion
through the following analogy: in modern established religions, most
pastors, priests, or clerics discuss ancient primary religious experiences
which are usually described in the holy texts underlying the religion.
They attempt to help adherents understand these ancient experiences
and relate the lessons deduced therefrom to the lives of their congre-
gants. For entheogenic churches, integration specialists essentially do
the same thing. However, the key difference, one which I think is very
compelling, is that integration specialists assist adherents in integrat-
ing their own personal primary religious experiences into their lives.
Again, this is a move from secondary religious phenomena to primary
religious experiences. However, in substance, these individuals perform
the exact same durties as traditional priests, pastors, and clerics, the
main difference being the adherents’ source of inspiration is primary
and not secondary. In any event, under this factor I believe that inte-

gration specialists would also qualify as “keepers of knowledge.”
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In conclusion, there are various individuals performing a variety
of several different roles within most entheogenic religions who would
likely qualify as “keepers of knowledge” within the purview of this fac-
tor. As such, in most cases, I believe that a court would consider these
individuals sufficient to satisfy the factor.

9. Ceremonies or Rituals:

The next factor I will discuss is “ceremonies and rituals.” According
to the court in Meyers, “Most religions include some form of ceremo-
ny, ritual, liturgy, sacrament, or protocol. These acts, statements, and
movements are prescribed by the religion and are imbued with tran-
scendent significance.”** When analyzing this factor in relation to the
Church of Marijuana, the court found that, “The Church of Marijuana
has only one ceremony or ritual: to smoke and pass joints. The church
has no services, no prayers, no liturgy, no sacrament, and no blessings
(such as baptism or marriage).”**! Here, it seems that while the Church
of Marijuana did technically have some form of ceremony, the court in
Meyers was unimpressed with its significance.

In Malnak, the court found that the Science of Creative Intelligence/
Transcedental Mediation did have a ceremony sufficient to indicate it
was indeed a religion under the First Amendment. On this point, the
court in Malnak states, “And there is a ceremony, the Puja, that is in-
timately associated with the transmission of the mantra. The mantra
is a word communicated privately to each newly-induced practitioner,
which is said to be vital to transcendental meditation and access to the
field of unlimited happiness.”** Contrary to the court in Meyers, the
court in Malnak found the ceremony at issue, the Puja, was significant
enough to indicate that indeed SCI/TM was a religion under the First
Amendment.

540 Meyers, 906 ESupp 1494, 1503.
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In my opinion, this factor is of primary importance when analyz-
ing the validity under the First Amendment of purported entheogenic
religions. According to my interpretation of the case law, this factor
is essential, because the dividing line between prohibited recreational
use and accepted religious use is the ceremony and ritual surrounding
the consumption of the proscribed substances. In Founding Church
of Scientology v. United States, the D.C. Circuit Court states, “Not ev-
ery enterprise cloaking itself in the name of religion can claim consti-
tutional protections conferred by that status...When otherwise pro-
scribed substances are permitted to be used for purposes of worship,
worship must be defined.”>*

When discussing the Neo-American Church, the court in Kuch
states, “It is clear that the desire to use drugs for their own sake, re-
gardless of religious experience, is the coagulant of this organization
and the reason for its existence.”** According to the doctrine of the
Neo-American Church, “...it is the religious duty of all members to
partake of the sacraments on regular occasions.”* The lack of time
and place regulations surrounding the consuming of proscribed sacra-
ments will likely be the death knell of any entheogenic religion seek-
ing asylum for its practices under the rubric of the First Amendment.
As will be discussed in greater detail, most entheogenic practitioners,
both lineage and non-lineage based, have very specific and circum-
scribed ceremonies and rituals surrounding the consumption of the
sacrament. This has also been my experience working in the space. As
we have previously seen, set and setting have a dramatic effect on the
efficacy of entheogenic sacraments in regards to their causation of pri-
mary religious/mystical experiences. This fact has been known, and
methods for effectuating these experiences have been developed, by

shamanic religions worldwide for thousands of years. As we will see,
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such experimentation with ceremonial and ritualistic practices and
protocols continue even today.

Next, we will examine some of the ceremonial and ritual formula-
tions practiced today by adherents of entheogenic religions worldwide.
The foremost authority on this subject, in my opinion, is Dr. Ralph
Metzner.>* In his book “Allies for the Great Awakening,” Metzner dis-
cusses common elements of what he describes as “hybrid entheogenic
ceremonies.”¥ Before he dives into discussing these common elements,
Metzner describes how he collected his data for the book:

“In the past 30 years or so I have been a participant-observer
in a large number of circle rituals, in both Europe and North
and South America, involving hundreds of individuals, many
of them repeatedly, in ongoing ceremonial practices. The en-
theogenic substances involved in these circles have included
psilocybe mushrooms, ayahuasca, San Pedro cactus prepara-
tions, iboga, LSD, mescaline, MDMA, 2CB and others. My
interest has focused on the nature of the psychospiritual trans-
formations undergone by participants in these circles. I will
focus on those circles that have as their main focus and in-
tention psychospiritual healing and growth as well as visionary

experience.”>*

546 Ralph Metzner, Ph.D received his undergraduate degree at Oxford University
at Oxford University and his doctorate in clinical psychology at Harvard University,
where he also held a post-doctoral fellowship in psychopharmacology at the Harvard
Medical School. He collaborated with Timothy Leary and Richard Alpert in stud-
ies of psychedelic drugs and co-authored The Psychedelic Experience. He is a psy-
chotherapist and Professor Emeritus at the California Institute of Integral Studies,
where he taught for 30 years. Ralph is the author of The Well of Remembrance, The
Unifying Self, Green Psychology, Birth of a Psychedelic Culture (with Ram Dass);
editor to two collections of essays on ayahuasca and on psilocybe mushrooms; and
the author of a series of seven books on The Ecology of Consciousness.
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Due to the extent of his experience tracking these various types
of entheogenic ceremonial practices and protocols, I decided to in-
clude an overview of this section of Metzner’s book “Allies for the Great
Awakening” in this discussion of the “ceremonies and rituals” factor
under the Meyers test. By so doing, I hope to shed some light on com-
mon non-lineage based practices and protocols being used by sincere
entheogenic practitioners worldwide. As we will see, these ceremo-
nies and rituals would likely be sufficient to indicate a religion under
this factor.

Metzner first discusses one main difference between ancient lin-

eage-based entheogenic ceremonies and modern non-lineage practices:

“[I]n the traditional indigenous and mestizo rituals with mush-
rooms and ayahuasca, as well as in the Brazilian churches, there
is no declaration of intentions or much by way of preparation.
Yet this is usually a most important aspect and distinguishing
feature of contemporary practice, along with the cultivation
of a respectful, spiritual attitude. Experienced entheogenic ex-
plorers understand the importance of Set” and therefore devote
considerable attention to clarifying their intentions with respect
to healing and divination. They also understand the importance
of “setting” and therefore devote considerable care to arranging a
peaceful place and time, filled with natural beauty and free from

outside distractions and interruptions.”>*

Metzner then goes on to state that a general guideline to follow
in creating a proper set and setting is to “...devote equal amounts of
time to preparation beforehand and integration afterwards, as the du-
ration of the ceremony itself.”>* According to Metzner, “...for a typical

four hour entheogen experience, such groups would spend about four

549 Ibid. at 29-30.
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hours in preparation and four hours in integration.””' If the ceremo-
nies are to be held indoors, as Metzner claims most are, there will be,
“...candles along with other objects on the altar, but there is generally a
preference for low light, or semi-darkness, and/or the use of eye shades
to facilitate an inward focus of attention.”>?

Following his prefatory remarks, Metzner then espouses the com-

mon aspects of the “hybrid therapeutic-shamanic circle rituals™:

“[Allthough there is wide variation in the complexity and de-
tails of structure, most of the following elements from tradition-
al indigenous circles are preserved to some degree. We will discuss
each of then in turn: 1. The structure of a circle, with participants
either sitting or lying; 2. The invocation of spirits; 3. Clarifying
intentions for healing andfor vision; 4. Ceremonial altar, amu-
lets, and talismans; 5. The role of prayer, mantra, and mudra; 6.
Chanting, singing, and music; 7. The council format and talking
stick practice; 8. The role of the elder, leader or guide; 9. Egalitar-

ian groups with rotating leadership.”>>

Generally, according to Metzner, “...an experienced elder or guide,
sometimes with one or more assistants, who conducts the ceremony
and monitors the flow of experience and the safety of participants is
by far the most commonly found format.”* In such situations, the
specific ritual contributions of the guide are implicitly accepted by the
ceremony participants.”” However, as we will see, in self-organizing
groups, ceremony practices and protocols are subject to prior agree-

ments in order to avoid any discussion or conflict during the ceremony.>*
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We will now proceed to examine these common elements as discussed
by Metzner.

a. The Circle Structure:

Metzner begins this section by stating that, “The format of a group of
humans meeting together in a circle is one of the most ancient and
universal forms of human communication and fellowship.”’ Next,
Metzner discusses the practice of sitting or lying down in the circle. To
this end, he states:

“Participants may sit or lie arranged in the circle, or alternate
between sitting or lying. If lying down, it is generally recom-
mended that participants lie with their head toward the center,
and their feet outward; if sitting, with their feet tucked un-
der. The reason for this is that according to yoga teachings, the
discharge of toxic energy residues is downward and outward
through the legs and feet, as the purifying energies flow down
from the light-centers above the head...If there is an altar with
sacred objects, candles and flowers in the center, the toxic dis-
charges are directed outward, while people are, psychically and

energetically, “putting their heads together” in the center.”>>®

Another possibility in these entheogenic group ceremonies, is that
some participants may sit in a cross-legged position, with a supportive
back-rest.””” In some other entheogenic ceremonies, participants may
alternate between the lying position, pursuing the inner visions with
eyes closed; and sitting in circle, focused on fire or the altar in the mid-

dle.*®® Moreover, according to Metzner, “Participants may then take

557 Ibid at 31.
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turns singing, with or without a drum or rattle, or speaking perhaps
with a speaking staff or object.”>*!

Some entheogenic groups also differ in the way that they treat mar-
ried couples. To this end, Metzner states that, ... married couples will
usually sit and/or lie next to each other in the circle and this feels nat-
ural enough.”* However, “...in some long-term groups of seasoned
travelers which I have observed, married couples may wisely decide not
to lie next to each other.”® The reason for this is that, “The subtle en-
ergy fields of such couples tend to be intertwined and entangled with
one another—which may confuse the perception and interpretations
of things seen and felt.”>* The consequences of this entangling is that

“...a ceremony participant may be unable to sort out whether images
or thought-emotion patterns that are being entheogenically perceived
are one’s own or the partner’s.”®

As this section makes clear, the circle structure of entheogenic cer-
emonies is probably the most common factor amongst them. While
the specifics of how the circle is structured can vary to a significant de-
gree, the underlying structure of the circle remains intact across groups,

probably due to the ancient origins of such configurations.
b. The Invocation of Spirits>*

The next common element of modern entheogenic ceremonies is the

“invocation of spirits,” which Metzner describes as follows:

“The chanting or speaking of prayer-like invocations at the be-
ginning of a ceremony with entheogenic substances is near-uni-

versal among the indigenous users of these substances, as well
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as in ayahuasca churches. It is absent in the sessions based
on the clinical and scientific paradigm—though participants
may silently speak their own private prayers. According to my
observations over the past 30 years in what I am calling hybrid
entheogenic group ceremonies, prayer-like invocations are rarely of-
fered, except by those individuals who have adopted a ritual from
their own indigenous ceremonial teachers, or by those associated
with on or another neo-pagan churches active in North America

and Europe.”>"

According to Metzner, as opposed to lineage-based ceremonies and
practitioners, modern entheogenic group ceremonies rarely invoke
spirits. In regards to why this is, Metzner speculates that “[t]his may be
due to lingering discomfort in many Western people with explicit ex-
pression of religious or spiritual concepts or beliefs. The secret question
or reservation some people seem to hold is: “but I don’t really believe in
spirits—or do 127 I echo Metzner’s sentiments. Regularly, I encoun-
ter entheogenic practitioners who are hesitant to integrate spiritual or
religious aspects in their practice. Many times this is so despite the
fact they personally hold such beliefs. However, as to be explained in
greater detail, in certain instances failing to incorporate these type of
beliefs and concepts into an entheogenic practice could mean the loss
of the religious exemption.

It is interesting that Metzner himself admits that he believes in
spirits. To this end, Metzner states, “For myself, having grown up
within the normal 20" Century agnostic, materialist worldview, from
whom experiencing a drug-induced state was at first considered a
scientific experiment, the acceptance of the possible reality status of
spirits took quite a long time.”® As to how he came to believe in

spirits, Metzner traces his change in worldview back to “several key
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converging points of influence...””® The first point of influence was
his participation in Agni Yoga meditation training, which according to
Metzner, involved “clairvoyant perception of spirit beings and subtle
non-material energy fields...””" The second line of influence was par-
ticipating in non-entheogenic vision quests in the desert of Southern
California.””* Metzner, explains that during these vision quests, “...you
could speak with nature spirits as easily as you could speak with your
relatives on the phone.”” The third line of influence for Metzner was
his, “...connection with and learning from the anthropologist and ed-
ucator Michael Harner, who has staked his academic reputation on the
explicit affirmation of the experiential reality of spirits—beings that
can connect with one in dreams or waking state visions or shamanic
journeys.””* These influences have led Metzner to develop, “...over the
years a practice of explicitly invoking spirits at the beginning of every
entheogenic individual session or group gathering.”>”

In the group context, Metzner believes that “...it is far better if the
person leading or guiding the session speaks the invocation of spirits
with whom they have personally established a connection, and omit
any spirits with whom they have not personally connected in their own
experience.”’® Metzner further warns that, “...you cannot assume all
spirits are necessarily well-disposed toward you—anymore than you
could make that assumption regarding all people or animals that you
meet.”””” Therefore, knowing and connecting with spirits before en-
gaging them in a ceremonial context is advisable according to Metzner.

Following his discussion of his path to realization of spirits, Metzner
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then goes into the different spirits which one may invoke. These spirits

are listed as follows:

i.  Spirits of four directions, spirits of time, and spirits of the place;
ii.  Spirit allies from the animal world;
iii.  Plant and fungal helpers;

iv.  Spirits of the mineral and elemental realms;

v.  Spirits of our ancestors and human relations, as well as elders,

spirit guides, and deities.

In “Allies for the Great Awakening,” Metzner goes into detail about
each of these spirit groups. I recommend that anyone interested in
knowing more along these lines acquire Metzner’s book and read up
on how to invoke these particular spirits. As will be discussed in greater
detail later in this chapter, entheogenic religions that regularly invoke
spirits into their ceremonies, would likely have a better religious claim/
defense under the First Amendment than groups that do not invoke
such spirits. However, considering the Meyers test consists of multiple
non-exclusive factors, the non-invocation of spirits is by no means dis-

positive to a religious exercise claim under the First Amendment.
¢. Articulating and Clarifying Intentions and Questions:

According to Metzner, “All divination practices involve a process of
seeking answers to a question, or focusing an intention. It could be said
intention is in many ways a key to the understanding of any state of
consciousness.”’® Moreover, he believes that “Any state of conscious-
ness can best be understood if one inquires into the set or intention,
that preceded or accompanied the catalyst that triggered the transition
of consciousness.””” In fact, Metzner states the following when relaying

the importance of setting an intention prior to an entheogenic journey:

578 Ibid at 42-43.
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“The clarification of one’s intention is the master key to
having safe and productive experiences in any realm or state
of consciousness, including meditative or psychedelic states, as
well as the “ordinary” state of everyday functional awareness.
Therefore, we can say that the internal preparation for any divi-
natory inquiry begins by clarifying one’s intention or questions,
for oneself. It is not particularly important that the intentions/
questions are shared with others—that varies with the kind

and format of the session.”>%

Considering the foregoing, I believe a good question for a court to
ask when determining whether an entheogenic practice is religious, is
whether or not it supports its members forming an intention prior to
participating in a sacred ceremony. While I do not believe that such
is absolutely required for a claimed religious organization to be pro-
tected under the First Amendment, it tends to show that adherents
are putting forth effort to enter these alternate states of consciousness
in a manner which lends itself to having “...safe and productive expe-
riences.” In my opinion, this fact would tend to cut against a finding
that the entheogen use at issue was simply recreational and, to a certain
degree, could potentially cut against a finding that the use at issue was
secular in nature. Finally, I also believe that setting an intention favors
a finding that the particular entheogen use at issue is sincere.

Metzner elucidates the six most common intentions/questions in
entheogenic journeys (excluding the purely recreational): supporting
healing and psychotherapy; supporting the overcoming of addictions;
preparing the dying for their final passage; understanding states and
dimensions of consciousness; enhancement of creativity and increased
openness to religious/mystical experience.”® In certain respects, all of
these intentions could be consistent with the protected religious use

of entheogens under the First Amendment. However, as we have seen,
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these inquiries are extremely delicate and would turn mostly upon the
facts of a particular case. I will discuss these issues in more detail later
in this chapter.

Metzner states that, “In entheogenic sessions, the seeker typically
may hold a particular question or set of questions in mind, whether for
healing, visioning, or both.”*** Usually, “[a]nswers may be received in
the course of the journey, sometimes right at the beginning—or some-
times at the end, or even after the journey is completed, in a night-time
dream. Having formulated a clear divinatory question can then serve
as a reference point to help interpret or understand some otherwise ob-
scure or meaningless parts of the experience.”® Next, Metzner draws
some very meaningful distinctions between the divination phase and

the integration phase:

“One can usefully distinguish the divination phase and the in-
tegration phase. In the divination phase you note the answers
received to the question you articulated and suspend further
interpretation of that answer. In an individual therapy situa-
tion, the interpretation may be discussed or considered imme-
diately. In a group divination ritual it’s usually better to just
note the vision/answer received and leave the interpretation
and analysis until a later time, when the drug effect has worn
off and the usual faculties of the mind have returned. In the in-
tegration phase, the therapist might ask, or the person may ask
themselves, “what answer did I get in response to my question,

and what are the implications of that answer for myself and my
life-world?”>%4

As stated previously, formulating an intention and/or questions

prior to an entheogenic journey could indicate that the use at issue
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is religious under the First Amendment. At the very least, as Metzner
seems to suggest, it does tend to separate purely recreational use from
other more purposeful pursuits. Again, I think whether the setting of
an intention would support a religious claim under this factor of the
Meyers test would rise and fall on the specific facts in front of the court.
However, since it does tend to rule out purely recreational use, it would
at the very least move the ball down the field, even if only a few yards.
It is proper at this juncture to consider the following statement
made by the court in Kuch about the Neo-American Church: “It is
clear that the desire to use drugs and enjoy drugs for their own sake,
regardless of religious experience, is the coagulant of this organization
and the reason for its existence.”® Considering this quote, I think its
fair to say that if formulating an intention prior to an entheogenic
ceremony is the normal practice for a purported entheogenic religion,
such would probably rule out any idea that they “...desire to use drugs
and enjoy drugs for their own sake.” However, whether such practice is
aimed at effectuating a religious experience is a more pointed question
that again, would need to be answered based in the specific facts of any
given case. In my opinion, proof that a purported entheogenic reli-
gion regularly requires its adherents to formulate an intention prior to
ceremony, at least facially suggests that the use is of a religious nature.
The final answer to that question would likely hinge on how the group
believes the answers or guidance are received through the experience.
Finally, in my opinion, incorporating integration into ceremonial
protocol as well tends to show that a particular use of entheogens is
religious in nature. First, as was the case with setting an intention, it
tends to show that the use at issue is not purely recreational in nature.
Second, it suggests that the group at issue believes that they are receiv-
ing guidance and direction on life questions through the entheogenic

experience. This would be relevant to the first four Meyers factors.

585 Kuch, 288 ESupp. 439 at 444.
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4. Ceremonial Altar or Table. Amulets and talismans:

According to Metzner, “[t]here are two variations of a ceremonial table
or altar that contemporary entheogenic circles have come to use: the
altar may be on the ground in the center of the circle, or the altar may
be on a table nearby.”**¢ “Objects such as candles, special stones, crys-
tals, feathers, or other meaningful items may be placed for the duration
of the ceremony, along with either spoken or silent prayers.”® 'The
purpose or principle behind the presence of a table or altar in entheo-
genic ceremonies, “...is to provide a place for sacred power objects that
the shaman and the participants bring to the ceremony and that they
may also use in the ceremony, or hold in their hands.”® As far as the
sacred objects being placed on the altar or table, “...(they) act to focus
the spiritual intention and attention of the individual participants and
add spiritual power to the group ceremony.”® When we talk about
the definition of religion under the First Amendment, the fact that an
entheogenic group uses amulets and talismans to “...focus the spiritual
intention and attention of the individual participants” seems to favor
a finding of a religion, because “...focusing the spiritual intention and
attention” would seemingly include some type of metaphysical belief
structure related to these objects and their role in ceremony.

Metzner goes even further and describes the metaphysical beliefs
relating to tables and altars when he states, “[fJor most contempo-
rary entheogenic voyagers, a table or altar figuratively connects with
their shamanic healing and guiding spirits. Such a table or altar there-
fore could include pictures of loved ones, ancestors, children, teachers,
guides—always including those that are deceased as well as the liv-

ing.”>”® Also compelling and seemingly indicative of a religion under
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the First Amendment, Metzner observes that, “Some may choose to
include images of spiritual teachers, healers, and guides such as Jesus,
Mary, Buddha, Kwan Yin, Isis and Osiris, Christian saints, enlight-
ened ones, mythic deities and/or personal spirit guides.”**' The obvious
question here is whether different members of the same entheogenic
group can worship or follow different spiritual teachers. As will be dis-
cussed in the next chapter, my belief is yes, I agree that those within
any given religious group can have wildly varying beliefs and still re-
ceive protection for their religious practices. My experience is the same
as Metzner’s, in that I have also noticed that many entheogenic prac-
titioners, within the same group, worship or follow various spiritual
teachers with some being the same as other members and some being
different than other members. The idea being if a particular spiritual
teacher resonates with one, in the sense that those teachings align with
the messages and lessons received during the entheogenic ceremonies,
then worshiping or following that particular teacher is perfectly ac-
ceptable and not inconsistent with church doctrine or practice. Under
the proper circumstances, worshipping or following different spiritual
teachers within the same entheogenic group does not detract from the
religious nature of the sacred ceremony. To the contrary, in my opinion
it bolsters the claim that the ceremony is a sincere religious exercise.
Next, in more specifically defining what he means by amulets and

talismans, Metzner describes these two terms:

“What shamanic practitioners call “power objects” and some
native traditions call “totems” are also known in the Western
traditions of Wicca, witchcraft, and ceremonial magic as amu-
lets and talismans. These can consist of objects of mineral, met-
al, animal or plant origin, and may be inscribed or carved or
encased in pendants, necklaces, pouches or the like, to be worn

on the person. The main difference between the two is that am-
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ulets are said to be protective—against bad spirits or influences
from others or the environment—whereas talismans, which
may also be referred to as touch-stones, simply strengthen the

connection of the individual to the higher realms of spirit.”

The definition and purpose of amulets and talismans, as espoused
by Metzner, in my opinion would tend to show that a particular en-
theogenic practice was religious under the First Amendment and the
Meyers test. | render this opinion based upon the metaphysical nature
of the belief system offered by Metzner. Finally, my experience has also
been that most, if not all, entheogenic groups I have encountered use
amulets and talismans in the manner described by Metzner.

At this juncture, I would like to note Metzner’s explanation of how
he came to believe in the spiritual/metaphysical power of these types
of objects:

“I remember an incident from my early exploration with psy-
choactive substances that dramatically showed me the value of
an amulet or “touch-stone.” It was one of my first experiments
with smoking DMT. As I inhaled the psychoactive smoke I
found myself in a swirling cloud-like mass with no conceivable
sense of direction or bodily identity. I had a ring with an ame-
thyst stone on my finger. Without intention or suggestion, as
I felt the touch of my finger with this ring, my attention was
captured by a kind of rope or thread, which immediately took
me back to the ring on my hand and into by body, sitting on
the ground. Needless to say, I was impressed by the power of
that object to safely ground me back to earth.”

[ stuck this explanation in here to demonstrate that even the most

seasoned and well-known entheogenic researchers and scientist, and
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in fact probably the most credible researchers and scientists, tend to
believe in the metaphysical aspects of the entheogenic experience. As
many are aware, some current researchers and scientists are trying to
focus their work away from the spiritual aspects of the experience and
focus solely on the material. I posit that this declination is a grave mis-
take and such a push solely towards the material side of the equation
should be fought tooth and nail. At the very least I believe that, Grof,
Hoffman, and Metzner would agree!

It is common that a table or altar is set up near a fire. Once this
is done, “[p]articipants can then focus their meditative attention on
the fire in the center analogously to the way in the traditional pey-
ote ceremony one stares into the fire in the middle.””** According to
Metzner, “[t]he constant yet changing light of a burning flame has
been a favored object of spiritual concentration and symbolism in all
kinds of ceremonies since the most ancient times.”* My experience is
also consistent with Metzner’s in this regard. Almost all of the groups
with which I have worked incorporate the presence of a burning fire
into their ceremonial practice. In certain instances, the presence of fire
in an entheogenic ceremony could be indicative of a religious exercise
under the First Amendment. Here, as with all other Meyers factors, a
court would want to probe for any metaphysical beliefs relating to the
ceremonial fire. To be fair, I have also witnessed many people engaged
in the recreational use of entheogens, wherein a fire was lit at night for
the purpose of illumination and warmth while consuming entheogens.
Therefore, it is important to examine belief systems and intentions re-
lating to the ceremonial fire to assess its religious qualities under the
First Amendment.

As to the placement of an altar, Metzner describes the purpose be-

hind placing an altar in the middle of the ceremony:
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“In some entheogenic ceremonies, the setting up of an altar in
the middle is connected with the declaration of intention. Par-
ticipants take turns placing their objects on the altar cloth in
the middle and declare their intentions for healing and vision-
ing, as well as prayers they are invoking for their relatives or
their communities. They may say something about what the
object they are placing on the altar symbolizes to them and
invoke their specific deities or guides.”

It is my opinion, that such voicing of one’s intention in tandem
with placing a certain amulet or talisman on the altar would tend to
bolster a religion claim under the First Amendment, especially if the
intention implicated some type of metaphysical belief in the object.
Moreover, evidence establishing the speaking of intentions as a regular
practice of a purported entheogenic religion, would tend to show at
least some level of sincerity on the part of its members.

Metzner’s observations and commentary regarding altars, tables,
talismans, and amulets is detailed and based upon years of observa-
tion. These common ceremonial practices, as described by Metzner,
indicate this factor would likely favor a religious finding under the
First Amendment, especially in those instances where some form of

metaphysical belief is associated with the specific practice.
5. The Role of Prayer, Mantra, and Mudya:

Next, Metzner discusses the role of prayers, mantras, and mudras in
modern entheogenic ceremonies. He begins this section with, for our
purposes, a very important observation when he states that, “[t]he use
of mantras and prayers, whether spoken aloud or silently to oneself,
are among key elements that distinguish intentional entheogenic prac-

tice from recreational use of psychedelic drugs.”™”” I also agree with
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Metzner’s appraisal of the importance of these elements. Moreover, |
would go one step further and suggest that it could be a key element
in discerning religious use from non-religious use. I will discuss this in
more detail at the end of this section.

Metzner then goes on to observe that, “[sJome entheogenic circles
have adopted a particular prayer, whether Buddhist, Christian, Jewish,
or Pagan as part of the invocation at the start of the ceremony.”® Here,
again, my experience working with various groups is consistent with
Metzner’s experience in that many, if not most groups incorporate
some type of prayer as an invocation at the start of the ceremony; a
fact that would be favorable of a finding of religious use under the First
Amendment.

After discussing the common practices relating to prayers in en-
theogenic ceremonies, Metzner then turns his attention to the mantra,
which according to him, “...is a kind of instrument, both for invoking
(“calling in”) the connection to a specific deity as well as cultivating
a particular attitude, such as humility or reverence.”” According to
Metzner, “It is asserted and believed that with such core mantras, both
the semantic meaning and the actual sonic vibration of the mantra
have spiritual significance.”®® What's more, these mantras have im-
mense power because, “...the history of thousands, maybe millions or
hundreds of millions of devotees having repeated these mantras over
the centuries, and repeating them now has added immense cumulative
spiritual power to them.”" Metzner next suggests, although without
the scope of his book, that, “[t]he theory and practice of mantra chant-
ing, toning, the relationship to sound frequencies and the connections

between vibrations and dimensions of consciousness are vast.”%%?
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In denoting his personal experience regarding the recitation of

mantras, Metzner states as follows:

“In the circles I have been involved with, we have made it a
practice to intone some of the best-known mantras, not only
as an initial invocation, but also during the session, after a time
of inner exploration, to sit and chant these mantras together.
This has the effect of adding a centered attitude to the visions
one has seen and is still seeing, a kind of mantra-empowered
mindfulness with holistic right-brain focus, without diverting

attention to the details of left-brained verbal descriptions.”*%

After describing the meaning, significance, and common practic-
es surrounding the chanting of mantras in entheogenic ceremonies,
Metzner turns to discuss mudras.

According to Metzner, “[h]and positions, known in the Indian tan-
tric practices as mudras, may also be added to the mantra chanting, or
practiced in silence while sitting in a circle.”** In fact, explains Metzner,
“[h]olding a mudra while intoning a mantra adds to the power of both
practices.”®® Therefore, while theoretically a stand-alone practice, mu-
dras should be performed in conjunction with mantras in order to
increase the effectiveness of both practices. In my personal experience,
I have yet to see too many entheogenic groups incorporate mudras into
their ceremonies, although that is not to say that such a practice doesn’t
exist or is not widespread.

It is my opinion that the practice of incorporating prayers, mantras,
and/or mudras into entheogenic ceremonies would tend to support a
finding that such ceremonies are religious under the First Amendment.
Any prayer or mantra which is transcribed and adopted would also

be relevant to an analysis of the important writings factor previously
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discussed. Finally, in terms of religion by analogy, these types of practic-
es are extremely prevalent amongst established religions, which would
bolster the religious claims of any entheogenic group incorporating

same into its ceremonial practice.
6. Chanting, Singing, and Music:

As it relates to chanting, singing, and music during entheogenic cere-

monies, Metzner observes:

“In entheogenic ceremonies the role and significance of mu-
sic, whether live or recorded, is enormously important and
deserves to be attended to and planned with utmost care and
consideration. Whether it is the chants of the curandera in the
mushroom vlada, or the icaros of the ayahuasca shaman, or the
chants of the peyote roadman, the melodies of the chants guide
the voyagers through the other-worldly realms. The chants of
the ayahuasca and mushroom shaman are sung with soft, lilt-
ing rhythm—often no words, just syllables or the names of
spirits. They are invoking the particular spirits with whom that
shaman is connected, imploring them to come and help with
the healing, protecting and diagnostic seeing of the patients
being treated. The peyote ceremonies of the NAC and related

groups also use singing, accompanied by drumming.”*%

As this passage explains, the music played in entheogenic ceremo-
nies is critical to assisting participants to advance in their particular
process, as well as helping to open up and provide access to alternate
realms. It also allows the person serving the sacrament to invoke favor-
able spirits for the ceremony.

Along similar lines, in “contemporary hybrid shamanic or

606 Ibid at 54.
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entheogenic ceremonies,” Metzner observes that, “...it is typically
the group leader who selects the music to be played whether live or
recorded.”®” These music selections, “...may be made in accordance
with some specific criteria or intentions of the journey.”** In any event,
Metzner suggests that, “[b]ecause the influence of music in structuring
the content of the experience is so profound it is best if there is an
explicit agreement about how and by whom the music is selected.”*"
In contrast to the above-described “hybrid shamanic or entheo-
genic ceremonies,” Metzner has also witnessed, “...hybrid entheogenic
rituals of contemporary culture” that “..have adopted a practice similar
to that of the Native American Church, where participants may take
turns around the circle and singing, sometimes accompanied by drum-
ming or rattling.”®'® The takeaway here is that while there are different
styles of incorporating music into entheogenic ceremonies, the under-
lying principle that music helps drive the entheogenic experience is
always accounted for. In my experience, I have also witnessed the same
diverse styles of incorporating music into entheogenic ceremonies as is
described here by Metzner. It is my opinion that incorporating music,
particularly live music and chanting, into an entheogenic ceremony

would favor a religious finding under the First Amendment.
7. The Council Format and Talking Stick Practice:

This element concerns how ceremonial participants communicate
with one another before, during, and after an entheogenic ceremony.
Metzner begins this section by describing the need to have structured

verbal communication during entheogenic ceremonies:

“[I]n the majority of what I have been calling hybrid entheogen-
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ic group rituals, non-talking during the ceremony is preferred.
The beginning and ending of the non-verbal core of the session
or journey is clearly marked—which allows for verbalization
during the preparations beforehand and integration afterwards.

The reason for the non-talking practice or custom are ob-
vious: the expansion of sensory, affective and imagistic forms
of consciousness during a psychedelic experience involve pri-
marily right-brain functions, and their attempted translation
into verbal form invariably require attentive effort and a kind
of “bringing down” of the experience. During the period of
expanded consciousness such attempts at verbal translation or
recording are likely to short-circuit and limit the psychedelic
effect. On the other had in the aftermath of the experience,
verbal integration, whether by written or spoken descriptions,
as well as integration by painting or drawing, provide essential

bridges back into one’s normal or usual existence.”®"!

The concept of remaining silent during an entheogenic ceremony
is often referred to as “sacred silence.” As to the number of groups
that actively practice sacred silence in their enthogenic ceremonies,
Metzner states that, “[t]here is no way to know how many groups in
the contemporary psychedelic underground scene, even when there is
a commitment to enhancing psycho-spiritual growth practices with
psychedelics, adhere to a no-talking structure.”®'? In my experience, ev-
ery single ceremony I have ever attended and all groups with which I
have worked adhere to the idea of sacred silence during entheogenic
ceremonies. However, there is necessarily some degree of communi-
cation between the participants and the guide and his or her helpers.
As participants occasionally need assistance from the facilitators, some
degree of communication is required and generally accepted in most

ceremonies.
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A common practice for regulating communication during a cere-
mony, according to Metzner, is a group ritual known as the “council,”
which is usually accompanied by an object called a “talking stick.”®"?
Metzner believes that this practice “...originated in and/or was adopt-
ed from Native American groups and became popular in New Age
circles during the 1980%.”¢' “The essence of the ritual structure is that
people sit in a circle and a stick, sometimes decorated with feathers, or
another object such as a crystal, a stone or a knotted piece of rope, is
passed around. Whoever holds the object speaks and all others listen—
respectfully and attentively, without questions, discussions, or respons-
es.”®"> Metzner then describes the two variations on the council process

as follows:

“In the traditional Circle format, the talking stick or object is
passed around and each person says what they want or need to
say; and the object is then passed to the next person...the other
format, which one could call Council, the talking stick or other
object is placed or held in the center of the circle and whoever

feels inspired or moved to speak picks it up.”'®

Metzner notes that “[t]he council format for group meetings is
used in far more and more diverse groups and communities than only

those involved with psychedelics.”®"”

For our purposes, it is import-
ant to note that, according to Metzner, “[m]any if not most of the
groups using psychedelics for spiritual exploration and healing have
adopted a council format, in either one or its two variations, for their
rituals.” Moreover, Metzner relates that in the hybrid shamanic-ther-

apeutic groups with which he is most familiar, “...the council circle
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format is used both at the beginning, when people are relating their
intentions and healing purposes and at the end where people are de-
scribing and relating what they learned and what they will integrate
into their lives.”®!8

As far as what he has found works best, Metzner relates the follow-

ing combination of the methods he has mentioned:

“In the entheogenic group divination ceremonies that I have
been involved with, the following combination has evolved as
the most fruitful: during the session itself there are periods of
time when the participants sit in a circle in a meditative pos-
ture and may chant OM or practice non-verbal toning (open
vowel sounds), either with or without the acoompaniment of
a tamboura or similar drone instrument. Such periods of up-
right sitting and toning alternate when with periods where the
individuals lie down and pursue guided meditations. Then to-
wards the latter and closing part of the ceremony there may be
a round where people can sing, play an instrument or verbalize
something of significance that they are “bringing back” from

. . »
their journey.

All of the above-described methods for respecting sacred silence
and controlling communication during entheogenic ceremonies, if
implemented, would tend to favor a finding that such an entheogenic
ceremony practice is religious in nature. At the very least, it would
likely mean that such a practice is not recreational in nature. In my
experience, most if not all of the groups I have worked with observe
sacred silence and attempt to control communication before, during,
and after the ceremony. Again, it is my opinion that such practices
would favor a finding that the entheogenic practice at issue can be

considered religious under this Meyers factor.
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8. The Role of the Elder, Leader, or Guide:

At the beginning of this section, Metzner correctly observes the follow-

ing about the variance existing amongst these concepts:

“There exists a whole spectrum of possibilities of guidance,
ranging from individual psychedelic psychotherapy within a
medical/psychiatric framework, to lightly structured self-or-
ganizing group sessions of psychedelic explorers, to individual
healing sessions with shamans using traditional plant medi-
cines, to religious ceremonies with one of the Brazilian aya-
huasca churches. In most traditional ceremonies, such as with
ayahuasca, iboga, or San Pedro, and in many contemporary
hybrid-shamanic-therapeutic groups the group leader basically
conducts the ceremony—deciding on the timing and other de-
tails of the ritual, the disposition of the medicines, the verbal
guidance, the choice of music, and the handling of disruptions
or adverse reactions. The leader is presumed to have more ex-
perience in the conduct of ceremonies and it typically engaged,
and paid, by the individual participants. One could make an
analogy to the practice of engaging an experienced mountain
or wilderness guide who knows the local terrain. He or she
determines the routes taken, the precautions, the equipment
needed, etc. He or she also provides the verbal guidance for the

inner explorations of the participants.”®"’

As noted here by Metzner, there are wildly varying configurations
of leadership in entheogenic ceremonies. At this point, it must be
noted that “psychedelic psychotherapy within a medical/psychiatric
framework,” under most circumstances, would not be considered reli-

gious under the First Amendment. However, as will be discussed later,
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the dividing line between a medical practice and religious practice is
not always clear. In most shamanic traditions, religion and medicine
are usually wrapped in one package. Only when we try and bring those
concepts into the Western paradigm does the issue of trying to separate
the two arise. Again, we will explore this more deeply towards the end
of this chapter.

Despite the wildly varying configurations in this area, Metzner
states that the only requirement for participants in an entheogenic cer-
emony, “...is that they need to be able to trust the guide or therapist
with whom they are engaging—and if they don’t then first work on
whatever it is, in them or in the guide, that blocks such trust.”®® The
trust required, according to Metzner, is not “...“blind trust,” but in-
formed trust that recognizes that ultimately you yourself are respon-
sible for your own physical and psychological safety and integrity.”¢*!
As the phenomenon of entheogenic churches continues to grow, the
trustworthiness in any particular leader or guide can also vary wildly.
Unfortunately, there seem to be many bad actors filling the role of
entheogenic facilitator solely as an opportunity to take advantage of
people under the influence of entheogens. I also encourage people, es-
pecially newcomers, to do as much research as possible about a group
guide or leader prior to participating in a ceremony.

As far as what is normally done amongst entheogenic circles,

Metzner notes two main variations he has encountered:

“(1) one person, who is recognized and respected by the partic-
ipants as an elder with the most experience with the particu-
lar medicine being used, basically conducts the ceremony and
supervises the different elements, including the dispensing of
the medicine; and (2) a group of self-selected individuals with

roughly equal amounts of experience and expertise, agree on a
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ritual format with rotating specific roles, rather than one over-
»622

all guide.

Metzner states that he has known of several such groups, both in
the U.S. and Europe, “...who have adopted some such an egalitarian
framework which places the greater emphasis on individual responsi-
bility and probably counteracts idealizing and self-aggrandizing ten-
dencies in self-appointed “shamans.”®® In my experience, I have also
seen two variations regarding who supervises a ceremony, one of which
coincides with Metzner’s observations. First, most of the ayahuasca
churches I have worked with have an indigenous shaman, usually from
South America, who serves the sacrament for their church. Normally,
the shamans rotate and serve at different ayahuasca churches each week.
The second configuration I have seen, as noted by Metzner, is where
the shaman or facilitator who serves the sacrament is also the leader
of the church. This person has usually received at least some type of
shamanic training and most often has copious amounts of personal
experience working with the sacrament. As far as egalitarian groups,
my experience with such is limited. However, there is a common sen-
timent within the entheogenic church space disfavoring vertical hierar-
chial power structures within the organization.

As far as the definition of religion is concerned, it is my opinion
that failing to have a designated leader or facilitator would disfavor a
religious finding. However, since the test is religion by analogy, the
presence of a designated group or ceremonial leader designated would
lend a similar appearance to that of the structure of established reli-
gious ceremonies. Ultimately, the Meyers test is multi-factored and I do

not believe a court would place great weight on this factor alone.

622 Ibid.
623 1Ibid at 66.
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9. Egalitarian Group Structure with Rotating Leadership
Functions:

The last common trait covered by Metzner is that of egalitarian group
structure and rotating leadership functions.®* One important fact
about this specific group structure, according to Metzner, is that there
is some precedent for it in, “...the traditional NAC (Native American
Church) peyote ceremony—in which there are four clearly defined
roles, rather than one individual leader who directs and decides every-
thing.”®® Again, because the Meyers religion test is, at its heart, reli-
gion by analogy, any group with such an egalitarian structure would
want to point out to the court that this leadership structure is also used,
to a degree, by other entheogenic religions such as NAC.

Next, Metzner goes on to discuss the different variations he has wit-

nessed in such egalitarian structures. In describing such, Metzner states:

“In self-organizing groups there is great variations in the time
and attention devoted to preparatory ritual elements such as
prayer-like or meditative invocation of the spirits and explic-
it statements of intentions. My informal and non-systematic
observations suggest that the more attention is paid to these
preparatory elements the more productive and satisfying the
rituals are likely to be.”®*

In further discussing the typical sharing of responsibilities amongst
these egalitarian groups, Metzner analogizes these arrangements to tra-

ditional peyote ceremonies:

“In such self-organizing, egalitarian groups with rotating func-

tions, there is usually a sharing of responsibilities, similar to

624 Ibid.
625 1Ibid at 67.
626 Ibid.
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the peyote circle gatherings. One person or family provides the
place for the ceremony, which is typically held at night and
is followed by sleep in the same place and some kind of in-
tegrative process and food sharing, either after the ceremony
or sometimes the next morning. There is explicit and/or tacit
agreement on the main elements: people sit and lie in chosen
places, often in an approximate circle which allows everyone to
see everyone equally; someone brings and administers the cho-
sen medicine which is dispensed and ingested (drunk, eaten,
injected, smoked or snuffed); someone provides for the music,
either recorded or live, or both; and some variation of a talking

stick ritual is used for periodic sharing of experiences.”®”

As the entheogenic church space grows and expands, we will likely
see more and more of these types of egalitarian groups. As stated above,
such a configuration is not incongruent with the definition of religion,
especially when we consider the fact that NAC has used this same type
of structure for peyote ceremonies.

The insight regarding common elements of modern entheogen-
ic circles, provided by Metzner, gives us great insight into how these
varying styles and configurations would fare under the definition of
religion test espoused in Meyers. As stated above, it is my opinion that
analyzing the ceremonies and rituals of any entheogenic group will be
extremely important in determining whether any specific entheogenic
practice is religious under the First Amendment and the Meyers test.
Because the ceremony and the serving of the sacrament are usually one
and the same, the ceremony will greatly inform the court as to whether
the practice is religious, and also whether or not the adherents are sin-
cere. The more detailed and structured a ceremony and the more meta-

physical in nature the beliefs attached to it, the easier a court should

627 1Ibid at 68.
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find the exercise religious and its participants sincere. I will discuss this

in greater detail later in this chapter.
10. Structure or Organization:

According to the court in Meyers, “Many religions have a congregation
or group of believers who are led, supervised, or counseled by a hierar-
chy of teachers, clergy, sages, and priests, etc.”®® In reviewing Meyers’

purported religion, the Church of Marijuana, the court observes:

“The Church of Marijuana has approximately 800 members, 20
of whom are “teachers.” Meyers did not explain what teach-
ers did. To give Meyers the benefit of the doubt, the Court
will assume (because Meyers did not state) that as “Reverend,”
Meyers is the foremost church member, and that the teachers
are immediately below him either in terms of learning, prestige,

knowledge, seniority, or authority.”**

Since these details were covered in the last subsection, I will re-
frain from reiterating that material. Considering that most entheogen-
ic groups with some type of vertical leadership structure would satisfy
this factor of the Meyers test, the best question to ask here is whether
the egalitarian group structure encountered by Metzner would satisty
this factor. As previously stated, my opinion is that it would suffice
if the proper analogies were drawn between the structure of the es-
tablished peyote ceremonies and the particular entheogenic practice
at issue. In any event, the structure of an organization will need to be

carefully outlined and documented for purposes of showing sincerity.

628 Meyers, 906 E.Supp. 1494, 1503.
629  Meyers, 906 E.Supp. 1494, 1507.
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11. Holidays:

The court in Meyers states that “As is entymologically evident, many
religions celebrate, observe, or mark “holy,” sacred, or important days,
weeks, or months.”®® The Meyers court noted that Meyers did not

631

mention any church holidays, special days, or holy days.**! During the
course of my work with entheogenic churches, I have rarely seen specif-
ically denoted holidays. The few holidays which I have seen integrated
into entheogenic religions relate to the solstices and other important
days marked by the movement of the moon and the sun. In either event,
this factor is not in and of itself dispositive and in my opinion would

not bear much weight on a court’s ultimate opinion under Meyers.
12. Diet or Fasting:

In terms of the religious use of entheogens, this is a very important fac-
tor under the Meyers analysis. Many entheogenic groups I have worked
with require some type of special diet and/or fasting prior to engaging
in a sacred ceremony. According to the court in Meyers, “Religions
often prescribe or prohibit the eating of certain foods and the drink-
ing of certain liquids on particular days or during particular times.”**
The court noted that Meyers, “...did not testify about any special diet
or days of fasting that church members are required or asked to ob-
serve.”® However, to underscore the contrast here, most entheogenic
groups require some type of diet or fasting for anywhere between sev-
eral weeks to a few days prior to the sacred ceremony.

In speaking about the Mysteries at Eleusis, Dr. Hoffman mentions

630 Meyers, 906 ESupp. 1494, 1503.
631 Meyers, 906 ESupp. 1494, 1507.
632 Meyers, 906 E.Supp. 1494, 1503.
633 Meyers, 906 ESupp. 1494, 1507.
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the Mexican Indians that used the LSD-like oloiuhqui.®** According to
Hoffman, these Indians would require ceremony participants to pre-
pare by fasting and with prayers; The thought being that, “...an im-
pure person, that is, anybody who was not prepared for the ceremony
with fasts and prayers, when the drug might provoke insanity or even
death.”® Hoffman believed that this type of pre-ceremony prepara-
tion was both “wise and prudent.”®*

To the best of my knowledge, there are many other traditional en-
theogenic religions, such as the South American ayahuasca lineages,
which require that special diets be adhered to prior to engaging in
a sacred ceremony. Therefore, there is a historical and religious basis
for requiring diets and fasts. As it relates to the Meyers test, I believe
that requiring such prior to sacred ceremonies would be indicative of
a religion. Moreover, adhering to a diet and fast prior to a ceremony
also tends to show sincerity. It is hard to imagine why anyone, other
than for religious/spiritual reasons, would want to tailor their conduct
in such a manner. Therefore, in my opinion, if a purported entheogen-
ic religion adheres to special fasts and diets, then likely their practice
would be found both religious and sincere, especially if there are any

kind of metaphysical beliefs attached to the need for such forbearances.
13. Appearance and Clothing:

According to the court in Meyers, “[s]ome religions prescribe the man-
ner in which believers should maintain their physical appearance, and
other religions prescribe the type of clothing that believers should

»637

wear.”® In his testimony at trial, Meyers apparently did not mention

any beliefs concerning a church member’s appearance or preferred

634 Hoffman, Albert. “The Message of the Eleusinian Mysteries for Today’s World.”
Entheogens and the Future of Religion, edited by Robert Forte. Parker Street Press,
1997, pg. 50.

635 Ibid.

636 Ibid.
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clothing.®*® In my experience, most entheogenic groups do not man-
date that its adherents wear any special dress. However, I have seen
numerous instances where it is preferred that participants wear white
to ceremonies, as a show of reverence to the ceremony itself. Most
established religions do not prescribe any type of special clothes for ad-
herents but do usually have special attire worn by its leaders. It is worth
noting, that in most traditional entheogenic religions, the shaman or
facilitator usually wears some type of special clothing consistent with
their specific lineage or traditions. While most non-lineage entheogen-
ic religions do not prescribe special clothing for anyone, I have noticed
that most who attend these ceremonies either wear white or wear spe-
cial “spiritual” clothing different from their normal garb. These facts
would likely support a religious finding under the First Amendment.

14. Propagation:

As it relates to propagation, the court in Meyers states, “[m]ost religious
groups, thinking that they have something worthwhile or essential to
offer non-believers, attempt to propagate their views and persuade oth-
ers of their correctness. This is sometimes called “mission work,” “wit-
nessing,” “converting,” or proselytizing.”®’ In his testimony, Meyers
admitted that the Church of Marijuana, “...does not engage in any
type of mission work or witnessing in an effort to convert non-believ-
ers or non-smokers.”*%

Most entheogenic groups that I have worked with do not engage
in attempts to convert non-believers to their way of thinking. With
all of the pro-entheogen media coverage theses days, it is not hard for
entheogenic groups to acquire new membership. While most of the
groups I have worked with advertise their ceremonies, usually online,

most members do not actively engage the general public in an effort

638 Meyers, 906 ESupp. 1494, 1507.
639 Meyers, 906 ESupp. 1494, 1503.
640 Meyers, 906 E.Supp. 1494, 1507-08.
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to persuade someone that their religious views are correct or that an
entheogenic ceremony will dramatically change one’s life. Because the
entheogen-induced primary religious/mystical experience is experien-
tial in nature, someone who has never sacramentally consumed entheo-
gens can not be “converted” absent such direct experience.

It is my opinion, therefore, that lack of propagation would not be
fatal to a religious claim under the First Amendment and Myers factors.
We must also consider here that these entheogenic groups are serving
Schedule One substances, albeit in a ceremonial context. Therefore, it
should not give a court pause that these groups would generally refrain
from propagating their religion in a manner consistent with other es-
tablished faiths. I also forsee that as the religious exemption broadens,
we will see these groups start to engage in more propagation, although
never to the extent we see from other established religions.

In conclusion, it is my belief that most non-lineage and multi-sac-
rament religions would be considered as such under the Meyers analysis.
Again, the test includes the analysis of multiple factors, none of which
are dispositive in nature. Below I will propose a hybrid Meyers analysis
which should help guide the courts in analyzing specifically entheogen-

ic religions pursuant to the Meyers framework.
D. A Note on Medical v. Religious Use of Sacraments

Defining the line between medical and religious use of entheogens
can be very difficult at times. As we learned in Chapter Three, these
substances have tremendous health benefits, especially to our mental
health. However, remember Grof’s opinion is that any mental health
benefits acquired from using entheogens is merely a secondary effect
to the primary religious experience. Therefore, we must look not only
at the facts surrounding the consumption of entheogens; we must also
look at the intent behind the consumption of them when analyzing
any specific practice under the Meyers religion test. As such, the line

between the medical and religious use of entheogens needs to be drawn.
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Along these lines, the court in Meyers provides some useful com-
mentary regarding Meyers’ medical claims relating to marijuana and
how it affects his religious claims. In discussing this matter, the court

in Meyers states:

“Although Meyers’ beliefs satisfy few of the criteria that are the

hallmarks of other religions, the Court does not on this basis
alone conclude that his beliefs are not statutorily “religious.”
The Court also considers the fact that Meyers’ beliefs are more
aptly characterized as medical, therapeutic, and social. Over
and again, Meyers observed that marijuana is a medicine that
can be used to cure others of their addictions. Meyers also tes-
tified (in so many words) that marijuana has great therapeutic
value for him and others. Marijuana smoking calms Meyers
and brings him peace; apparently, it has done so for others as
well. Finally, Meyers testified, this time explicitly, that mari-
juana smoking resulted in “social” bonding and brought him
closer to others.

Marijuana’s medical, therapeutic, and social effects are sec-
ular, not religious. 7he Court recognizes that secular and religious
beliefs can overlap. Indeed, to the extent religious beliefs are sincere,
they probably will spill over into the secular. This overlap led the
court in Callahan v. Woods, 658 F2d 679, 684 (9th Cir. 1981),
to comment that “a coincidence of religious and secular [beliefs] in
not way extinguishes the weight appropriately accorded the reli-
gious [beliefs].” Here, the Court cannot give Meyers’ “religious”
beliefs much weight because those beliefs appear to be derived
entirely from his secular beliefs. In other words, Meyers’ secu-
lar and religious beliefs overlap only in the sense that Meyers
holds secular beliefs which he believes in so deeply that he has

transformed them into a “religion.”

[...] were the Court to recognize Meyers beliefs as reli-
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gious, it might soon find itself on a slippery slope where anyone
who was cured of an ailment by a “medicine” that had pleasant
side-effects could claim that they had founded a constitution-
ally protected religion based on the beneficial “medicine.” The

Court declines Meyers’ invitation to step onto that slope.”**!

Here, the court in Meyers makes some profound observations re-
garding the interplay between religious beliefs and secular/medical
beliefs. Inherently, as the court recognizes, there will always be some
interplay between the two, especially if the religious beliefs are sincere.
Other courts have held that religious beliefs do not lose any of their
weight due to overlap with secular ones.

As discussed above, making this distinction is important because of
the propensity of entheogens to help resolve both physical and mental
health issues. Not only is the belief that these substances can effectuate
healing a religious belief held by most entheogenic practitioners, the
substances actual ability to effectuate healing has been noted in the
research over the last seventy years. Therefore, I propose that courts
examine the primary intention behind consuming entheogenic sacra-
ments as a means of discerning which groups have sincere religious
views as opposed to those whose views are primarily secular in nature.
If the primary intention behind consuming entheogens is to effectu-
ate primary religious/mystical experiences, then this would indicate
religious use. On the other hand, if the primary motivation behind
consuming entheogens is based on a desire to effectuate some type of
healing in the physical realm, then such an exercise is likely too secular
to be considered religious.

As will be discussed in the next chapter, where I break down the
DEA Soul Quest letter, I do believe the mental health benefits effec-
tuated by entheogens can be discussed and mentioned by entheogen-

ic practitioners in certain, but in not all contexts, and still retain the

641  Meyers, 906 ESupp. 1494, 1508.
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religious nature of their practice. Again, this line is far from clear, but I

will attempt to paint the picture as black and white as possible.
E. Focused Meyers Iest for Purported Entheogenic Religions

After considering the case law, research, and my own experience con-
sulting entheogenic churches, I will now discuss what I believe to be a
more pointed and refined analysis of purported entheogenic religions.
I do not espouse this analysis as a substitute for the Meyers factors but,
considering the pertinent differences between traditional and entheo-
genic religions, do believe that it should at least be supplemental to
the Meyers framework. Moreover, as will be discussed, the analysis I
propose also considers sincerity in conjunction with the religion issue.

The first question that should be asked in analyzing a purported
entheogenic religion is whether the religion administers sacraments in
conjunction with a ceremony or ritual? Upon review of the case law,
I have been able to discern that courts are primarily concerned with
whether the use of proscribed substances is being carefully delineat-
ed and circumscribed. As the D.C. Circuit Court stated in Founding
Church of Scientology, “When proscribed substances are permitted to
be used for purposes of worship, worship must be defined.”**? In Kuch,
the Neo-American church had no such restrictions, as it believed that,
“it is the religious duty of all members to partake in sacraments on
regular occasions.”® As such, the district court found that, among
other things, the Neo-American church lacked rituals and expressed a
general concern for its practices and beliefs.**

In conjunction with having a specifically delineated and circum-
scribed ritual and/or ceremony, courts should also look to see the
group’s views regarding use of sacrament outside of the sacred cere-

mony. In both the UDV and Santo Daime opinions, the courts noted,

642 409 E2d 1146 (D.C. Cir. 1969).
643 288 ESupp. at 443 (D.D.C. 1968).
644 1d. at 444.
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favorably, that those groups considered use of sacrament outside of
ceremony to be sacrilegious. As a side note, not discouraging use of
sacrament outside of ceremony could raise diversion issues on top of
showing a potential lack of spiritual discipline.

If the court finds that indeed there is a specifically delineated and
circumscribed ceremonial and/or ritualistic protocol, it should next
analyze whether the group’s beliefs, as it relates to the ceremony, are
either metaphysical or secular/materialist in nature. Certain facts could
support a finding that the group’s belief, as it relates to the ceremony,
are metaphysical in nature. For instance, making an altar, saying an
invocation or prayer, invoking spirits, making a sacred fire, singing,
chanting, and playing music tend to indicate there is some type of
metaphysical beliefs relating to the ceremony and/or ritual. If these
types of facts are missing, it would indicate the practice at issue is more
secular in nature.

A court should also inquire as to what kinds of preparations are
mandated for ceremony participants. If the group encourages some
type of dieting, fasting, prayers, mediation, and/or other mental, phys-
ical, spiritual acts in preparation for the ceremony, this also would
indicate the group attaches some type of metaphysical beliefs to the
ceremony or ritual. On the other hand, if there are no preparation
requirements, this would tend to indicate more secular use. Also, it
would be important to examine what, if any, rituals or protocols follow
the ceremony or ritual. As I have previously stated, performing some
type of integration would tend to indicate that the group has some
type of metaphysical beliefs attached to its ceremony. Obviously, the
need to integrate arises from the fact that the participant has received
some form of information or guidance which needs to be integrated
into their lives. Is it the group’s view that this information came from
some metaphysical source? If so, then such beliefs would likely indicate
religious use, whereas a view that such information came strictly from
the person’s inner psyche or some other physical/material source would

indicate secular use.
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The above three inquiries could also be tied into a sincerity analysis.
All indicate acts that require ceremony participants and facilitators to
engage in some type of affirmative act or forbearance in conjunction
with the ceremony or ritual. Therefore, groups undergoing these types
of affirmative acts and/or forbearances would tend to indicate that they
are sincere in their practices. On the other hand, if the group only en-
gages in the physical act of consuming proscribed substances, without
any ceremony or ritual, would indicate the use at issue is probably not
religious in nature, or at the very least be concerning enough to the
court that a group engaging thusly would not pass muster under the
compelling governmental interest analysis.

Next, the court should inquire as to the group’s primary intent in
consuming entheogens. If the primary intent of the group is to facili-
tate and effectuate primary religious/mystical experiences, this would
indicate religious use. Whereas, if the primary intent behind consum-
ing entheogens is to effectuate some type of physical or mental heal-
ing, then it would fall on the secular end of the spectrum. As stated
previously, separating the healing or medical aspects of entheogenic
journeys is often difficult due to the crossover of effects. More specif-
ically, as Grof stated, mental and sometimes physical healing is many
times a secondary effect to the primary religious/mystical experience.
Moreover, other established religions attempt to effectuate physical
and mental healing upon their congregants through spiritual means
Therefore, I propose that the court inquire into the primary intent of
the purported entheogenic group at issue.

Here, I propose that the court focus more on the intent to effectuate
primary religious experiences than the first four Meyers factors. As has
been previously stated, most primary religious experiences effectuated
by entheogens will bestow upon the participant beliefs relating to the
first four Meyers factors. However, much of the information received
is ineffable and escapes reduction to human language. Nonetheless,
these experiences are very powerful and with proper integration can

be a catalyst for pro-social changes in one’s life. Put another way, the
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entheogenic experience is merely a different means to an end which is
shared by most established entheogenic religions. This is not to say that
a court should completely abandon any analysis of the first four Meyers
factors, but having a primary intent to effectuate religious experiences
with entheogens should weigh heavily in favor of a finding that the use
is religious.

In order to ascertain whether the primary intent of a purported
entheogenic religion is to effectuate religious/mystical experiences, the
court can examine a number of different facts. First, a court will want
to analyze the ceremonies and/or rituals themselves. A highly detailed
and circumscribed ceremony or ritual would be more indicative of a
proper primary intent, whereas a loosely structured and poorly defined
ceremony or ritual would potentially indicate something potentially
more secular. Along these lines, a court should also ask, as relates to
the ceremony or ritual, about the specific metaphysical beliefs attached
to each distinct part of phase of the ceremony. In most traditional
entheogenic religious ceremonies, each phase of the ceremony is tai-
lored to assist the participants as they undergo a journey into alternate
dimensions, realities, or realms. Therefore, if the group espouses these
metaphysical type beliefs as it relates to the ceremony or ritual, then
that would be indicative of a primary intent to effectuate religious/
spiritual experiences.

In this context, it is important to remember the difhiculty in sep-
arating the medical and religious aspects of these ceremonies. Many
times, while people come to entheogenic ceremonies with the intent to
heal from some malady, if the ceremony is done properly, this healing
occurs through a primary religious/mystical experience. Moreover, as
the court in Meyers noted, the medical or secular intent behind par-
ticipation in the ceremony shouldn’t bear on the weight accorded the
religious motivations for doing so. Lastly, I would posit that examining
the motivations behind an individual’s first time participation in an en-

theogenic ceremony should be disregarded. Many people who come to
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these ceremonies, are unaware of the religious nature of the experience.
While witnessing such a ceremony might lead a witness to conclude
a religious act or rite is taking place, the full gravity and intensity of
the primary religious/mystical experience can not be ascertained unless
one experiences it for themselves. Most people who come to these cer-
emonies for healing end up leaving on a path to spiritual growth and
transformation, as noted by Grof. In many respects, healing from mal-
adies and walking a spiritual path occur in tandem. These situations
are no different.

Despite the difficulty in drawing distinctions between the medical
and religious intent behind consuming entheogens, some line should
be drawn. As it stands, there are many practitioners who, although
they harbor only secular beliefs relating to entheogens, seek safe harbor
under the religious exemption laws. Unfortunately for them, the First
Amendment will not stand to protect those who fraudulently seek safe
harbor. Again, there is one main fact that I believe could help distin-
guish purely secular/medical from that of religious use. A court should
consider whether the primary intent of the practice at issue is to effec-
tuate primary religious/mystical experiences. Also, while ascertaining
the primary intent, it would be helpful for a court to consider whether
the entheogenic ceremonies at issue are being done individually or in
a group setting.

I am not saying that one-on-one entheogenic sessions cannot con-
stitute a valid religious exercise, however, such sessions tend to favor
a strictly medical/secular approach. Individual sessions tend to look
more like psychotherapy than a sacred ceremony. However, as stated in
the article covered in Chapter Four entitled A Protocol for a Sacramental
Service.*” Stolraoff relates that in many instances it is best to introduce

new participants to the religious use of entheogens individually before

645  Stolaroff, Myron, “A Protocol for a Sacramental Service” Psychedelics and
Spirituality: The Sacred Use of LSD, Psilocybin, and MDMA for Human Transformation,
edited by Thomas B. Roberts, Ph.D. Parker Street Press, 2020, pg. 179.
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bringing them to commune with the larger group.®*® According to
Solaroff, this helps the individual “..encounter and resolve important
unconscious contents of the mind.”*" Once these issues have been
tackled, it is much easier for individuals to achieve transcendental levels
of consciousness, the overarching goal of using entheogens religiously.

Considering the foregoing, it would be shortsighted to assume that
all practitioners participating in one on one sessions are not engaged
in the religious use of entheogens. However, other ancillary facts could
help further analyze this scenario. As with all purported entheogen-
ic religions, it would be helpful to examine what, if any, ceremoni-
al or ritualistic practices are followed by the one-on-one practitioner.
Furthermore, is the purpose of the one-on-one sessions to help the par-
ticipant acclimate to larger group ceremonies? Are there metaphysical
beliefs relating to the use of entheogens in a one-on-one context? After
reading Grof’s article, it is very clear that even scientific/materialist
minded professionals can still hold religious beliefs as related to en-
theogenic sacraments. Therefore, it would be short-sided to complete-
ly exclude all practices revolving around one-on-one sessions without
further inquiry into these other conditions surrounding the purported
religious practice.

The above-proposed supplement to the Meyers test should assist
courts in making the determination as to whether a particular entheo-
gen-based exercise is indeed religious under the First Amendment. The
specific areas of inquiry outlined should allow a court to better focus
its inquiry and achieve correct results. Again, this test is based upon my
reading of the case law, the research outlined in Chapter Four, and my

experience consulting entheogenic churches over the last several years.
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CHAPTER 6
A LITIGATOR’S ANALYSIS OF THE SOUL QUEST LETTER

n this chapter, I will conduct an analysis of select portions of the de-
I nial letter sent to Soul Quest Church of Mother Earth from the DEA
on or about April 16, 2021. Before I jump into my analysis, I would
like to briefly discuss some background facts, as I appreciate them.
Soul Quest is an ayahuasca church based outside of Orlando,
Florida. Soul Quest has been openly operating as an ayahuasca church
since at least 2017. Sometime in 2017 or 2018 Soul Quest filed a peti-
tion with the DEA seeking exemption from the Controlled Substances
Act pursuant to the Religious Freedom and Restoration Act (RFRA).
The DEA never responded to Soul Quest’s petition despite numerous
requests from Soul Quest’s attorney, which then precipitated Soul
Quest filing a lawsuit in the Middle District of Florida.®*® After filing
suit, the DEA reached out to Soul Quest and requested a stay of the
proceedings so it could investigate and rule on Soul Quest’s exemption
application. Soul Quest agreed to this proposal and the litigation was
stayed pending the DEA’s decision. The letter discussed in this chapter
was sent in April 16, 2021 and provides the basis of why the DEA de-
nied Soul Quest’s exemption petition.
The DEA letter provides great insight into how the federal

648  See Soul Quest Church of Mother Earth, et. al. v. Attorney General, United States
of America, et. al., Case No. 6:20-cv-701-WBB-DCI (M.D. Fla. Apr. 22, 2020).



government is likely to attack entheogenic religions in the future. More
specifically, it reveals that the federal government will likely attempt to
controvert both the sincerity and religiousness of entheogenic religions.
As the research demonstrating the efficacy and safety of entheogens
continues to mount, the government’s ability to show a “compelling
governmental interest” sufficient to justify a substantial burden on en-
theogenic religions diminishes by the day. Therefore, as we see in the
Soul Quest letter, the government will attempt to demonstrate that
these religious organizations are unable to meet their burden of prov-
ing their practices to be both religious and sincere under RFRA.

It is important to note that the specific factual allegations proffered
by the DEA in its denial letter are probably not admissible in court,
absent direct testimony from the individual(s) mentioned therein. It
is obvious the DEA cherry picked facts from its investigation to paint
Soul Quest as insincere and non-religious. However, during a trial, the
witnesses mentioned in the letter can be examined in full and their
whole testimony be considered; versus what the DEA has done in only
discussing the pieces of testimony which bolster the conclusion it al-
ready wanted to reach: namely that Soul Quest is unable to satisfy its
burden under RFRA. Moreover, while the Soul Quest letter was filed
in the clerk’s record, I do not believe the letter itself could be entered
into evidence for the purpose of proving any of the substantive content
contained therein. At best, it could be introduced for the purpose of
establishing the fact a denial was made. Other evidence would need
to be proffered in support of the factual contentions and conclusions
made in the letter.

It is my impression the statements referenced in the Soul Quest
letter were not made under oath and/or under custodial interrogation.
Therefore, it is my opinion that any of the statements referenced as
being made to the DEA could not be used to cross examine those
witnesses. Therefore, if those individuals appear at trial and give other

testimony, the government and Soul Quest would be bound to that
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testimony. Considering the foregoing, the DEA’s denial letter has little
or no impact on the outcome of the pending litigation.

Sincere Religious Exercise

Before discussing specific portions of the DEAs letter, I would like
to quickly discuss 11™ Circuit precedent on the issue of determin-
ing sincerity in religious exercise cases. In addition to identifying the
specific principles which guide a court’s sincerity analysis, I also want
to reiterate that the DEA, an administrative body organized under
the Executive Branch, has absolutely zero business making sincerity
determinations.

“A determination of religious beliefs and the sincerity with which
they are held are subjective matters and are incapable of direct proof.”**’
In United States ex rel. v. Beatty, the Southern District of Georgia states
that, “In making such fact determinations [as to sincerity] a judge sens-
es rather than knows. However, doubt as to sincerity cannot be pred-
icated upon mere speculation. *** And the fact-trier must give great
weight to the applicant’s claim that his beliefs are an essential part of
his religious faith.”®

Generally speaking, “[a] secular, civil courtisa poor forum to litigate
the sincerity of a person’s religious beliefs, particularly given that faith
is, by definition, impossible to justify through reason.”®! According
to the Middle District of Florida, the court where Soul Quest’s civil
claim is now pending, “In recognizing the importance of religious lib-

erty, courts are fairly deferential when adjudicating religious sincerity
»652 «

claims. When inquiring into a claimant’s sincerity, then, our task

649  O’Conner v. McKean, 325 ESupp. 38, 48 (N.D. Ala. 1970).

650 1d. (citing United States ex rel. Healy v. Beatty, 300 ESupp. 843, 846-847 (S.D.
Ga. 1969), affd. 424 F2d 299 (5th Cir. 1970)).

651  Davila v. Gladden, 777 E3d 1198 (11th Cir. 2105). (citing Hernandez v.
Comm’r, 490 U.S. 680, 699, 19 S.Ct. 2136, 2148, 104 L.Ed.2d 766 (1989)).

652 Pass-A-Grill Beach Cmty. Church, Inc. v. City of St. Pete Beach, No. 8:20-cv-
1952-TPB-SPF *10 (M.D. Fla. Jan 26, 2021) (Emphasis Added).
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is limited to asking whether the claimant is (in essence) seeking to
perpetuate a fraud on the court—whether he actually holds the beliefs
he claims to hold—a comparatively familiar task for secular courts that
are regularly called on to make credibility assessments—and an im-
portant task, too, for ensuring the integrity of the judicial system.”®>

As stated in the above-cited case law from the 11 Circuit and the
Middle District of Florida, determining sincerity is a matter strictly left
to the judicial system, whose judges are competent to make credibility
determinations. Because the sincerity of one’s beliefs is subjective in
nature and incapable of direct proof, such careful determinations by
a court are the only way to prove or disprove sincerity. As is discussed
later in this chapter, the DEA has not presented any direct and/or ad-
missible evidence which would call into question the sincerity of Soul
Quest (as a religious organization), Chris Young, its founder, other
Soul Quest leaders, or Soul Quest’s members.

I would like to mention that in terms of sincerity, every time Soul
Quest served ayahuasca in a sacred ceremony subsequent to receiving
the DEA denial letter, said acts bolster Soul Quest’s claims of sincerity.
In the Santo Daime case, the government raided and confiscated a sig-
nificant amount of ayahuasca from the home of its leader, Johnathan
Goldman.®* After the raid, the Santo Daime started practicing their
religion underground and discontinued keeping records of its ayahuas-
ca inventory and consumption.®>® The government then tried to make
a sincerity issue out of plaintiffs’ move underground.®® In response to

this assertion, the District Court in Oregon states:

“Here, however, defendants challenge plaintiffs’ sincerity, citing

plaintiffs’ decision to conduct ceremonies in secret until the

653 1d.at *11-12.

654  Church of the Holy Light of Queen v. Mukasey, 615 ESupp.2d 1210 *6-7 (D.
Or. 2009).

655 1Id. at *8.

656 Id.at *19.
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Supreme Court ruling in favor of the UDV plaintiffs. Instead,
it shows that plaintiffs remained committed to practicing their
religion despite the threat of criminal prosecution and loss of

professional status.”®’

Because the Santo Daime continued to practice their religion, even
after its leader had been raided, the District Court viewed this as evi-
dence of sincerity, not evidence showing a lack thereof. To the best of
my knowledge, Soul Quest continues to openly practice its religion
even after receiving the DEA’s denial letter (i.e., while under imminent
threat of prosecution). Therefore, using the same line of reasoning set
forth in the Santo Daime opinion, this fact would only bolster Soul
Quest’s claims to religious sincerity. Through its own actions and inac-
tions, the DEA is helping Soul Quest prove, based upon a preponder-
ance of the evidence (its burden under RFRA), that it is sincere in its
religious exercise (i.e., the sacramental use of ayahuasca).

Finally, one more issue to consider before examining the DEA’s
denial letter is whose sincerity is on trial in a RFRA case. For instance,
in this case, the DEA is essentially saying that Soul Quest as an organi-
zation is not sincere, but mentions interviews with individual leaders
and members as its basis for making that determination. As a corporate
entity and not a person, Soul Quest itself cannot hold beliefs, sincere
or otherwise. Instead, the sincerity of Soul Quest is presumably at-
tached to the subjective beliefs of its leaders and members. However,
how do we determine whether an organization is sincere if its leaders
and members all have different subjective beliefs? After an extensive
review of the case law, it is my belief that the courts mostly consider the

sincerity of the church’s leaders and then imputes that assessment upon

657 1d.
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the church as an organization.®® Therefore, for purposes of my analysis
of the DEA denial letter, I will focus on the statements and actions of
Soul Quest’s leaders, as asserted by the DEA.

After some introductory paragraphs, the DEA starts the substan-
tive part of the letter under the heading “Sincere Religious Practice.”
The first paragraph under this heading reads:

“DEA s investigation indicates that Soul Quest has offered incon-
sistent information about the religious basis for its petition. You
have repeatedly stated that, in a series of visions, you adopted as
Soul Quests foundational text the ‘Ayahuasca Manifesto: Aya-
huasca and its Planetary Mission, in 2012.” See, for example, page
102 of your Jan uary 29, 2021 deposition in Begley v. Soul Quest,
Case No. 2020-CA-003387 (9th Jud. Cir. Fla.). You described the
“Manifesto’as playing a role in Soul Quest akin to the Bible or the
Koran, id., while at page 9 of a letter counsel sent to DEA on Au-
gust 21, 2017, it is compared to the Jewish Talmud and Mishnah.
However, in the background information provided to the DEA by
multiple Soul Quest leaders and members interviewed over the
course of six months, the Ayahuasca Manifesto was mentioned

only once.”

The DEA places great emphasis on the fact that while Soul Quest’s
leader, Chris Young, stated on multiple occasions, including in certain
pleadings, that the Ayahuasca Manifesto is Soul Quest’s foundation-
al text, other leaders and members barely mentioned the Manifesto
during their interviews with the DEA. It is unclear from the DEA

letter whether it is attempting to attack Soul Quest’s sincerity or its

658 See Church of the Holy Light of Queen v. Mukasey, 615 ESupp.2d 1210 *2
(D. Or. 2009); Pass-A-Grill Beach Cmzy. Church, Inc. v. City of St. Pete Beach, No.
8:20-cv-1952-TPB-SPF *13 (M.D. Fla. Jan 26, 2021); Burwell v. Hobby Lobby Stores,
Inc., 134 S.Ct. 2751, 2768, 189 L.Ed. 675, 696 (2014).
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religiousness by highlighting these facts. For the purposes of my analy-
sis, I will assume this is an attack on both.

In terms of the definition of religion under the First Amendment,
whether or not Soul Quest has a foundational text is not dispositive

of the religion issue. As we saw in Meyers,*>

an important writing or
foundational text is but one of the many factors to be considered by a
court when defining religion under the First Amendment. Therefore,
even if the Ayahuasca Manifesto was not Soul Quest’s foundational
text, this would not be dispositive of whether Soul Quest qualifies as a
religion under the First Amendment.

Moreover, as it relates to defining religious beliefs, the Supreme
Court has made clear that not all members of a religious sect must be-
lieve the same things. More specifically, in this instance, if Chris Young
places a different level of importance on the Ayahuasca Manifesto
than do other leaders and members of Soul Quest, this does not affect
whether any of their individual beliefs rises to the level of religious. In

Thomas v. Review Bs. Of the Ind. Empt Sec. Div., the Supreme Court
states that:

“ ...the guaranty of free exercise is not limited to beliefs which
are shared by all of the members of a religious sect. Particular-
ly, in this sensitive area, it is not within the judicial function
and judicial competence to inquire whether the petitioner or
his fellow worker more correctly perceived the commands of
their common faith. Courts are not arbiters of scriptural inter-

pretation.”®

As the holding in 7homas makes clear, it is of no consequence that
Chris Young may place greater emphasis on the Ayahuasca Manifesto
that other members of Soul Quest. Such a difference of opinion does
not invalidate the religious nature of the views held by each of the

659 U.S. v. Meyers, 906 ESupp. 1494, 1502 (D. Wyo. 1995).
660 459 U.S.707,715-16 (1981).



A Litigator’s Analysis of the Soul Quest Letter| 215

individuals interviewed. Moreover, as discussed in greater detail below,
failing to mention something is not the same as making an inconsistent
statement, especially as it relates to determining sincerity.

According to the 11" Circuit Court of Appeals in Mezvrishvlli v.
U.S. Attorney General:

“[D]etailed knowledge of [religious] doctrine may be irrele-
vant to the sincerity of an applicant’s belief [because] a recent
convert may well lack detailed knowledge of religious custom,”
Yan v. Gonzales, 438 F.3d 1249, 1255 (10* Cir. 2006) (citing
Ahmadshah v. Asheroft, 396 E3d 917, 920 n.2 (8" Cir. 2005)),
and “many deeply religious people know very little about the
origins, doctrines, or even observances of their faith,” Jz0 .

Gonzales, 400 E3d 530, 534 (7* Cir. 2005).”¢°!

Clearly, the 11™ Circuit is cognizant that not every member of a
religious sect, even members who are deeply religious, is going to pos-
sess the same level of detailed knowledge of religious custom and/or be
very knowledgeable regarding religious origins or doctrines. Therefore,
the lack of such knowledge on the part of any member of a religious
organization is not probative of the sincerity of any individual within
a religious sect, or the group as a whole. Therefore, the DEA’s reliance
on these facts is entirely misplaced in terms of 11" Circuit and U.S.
Supreme Court precedent on the issue.

Next, the DEA goes into examining certain aspects of becoming a

member of Soul Quest and the admissions process at its’ retreats:

Soul Quest does not require individuals to profess belief in Soul
Quests Ayahuasca Manifesto (or any other religion, such as the
Christian syncretic religion professed in paragraph one of the FAC)
before participating in a Soul Quest ayahuasca retreat. February

661 467 E3d 1292 (11" Cir. 2000).
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18, 2021, DEA-6. Nor does Soul Quest require or expect indi-
viduals to have any continuing involvement with Soul Quest or
membership in any congregation or other group of believers, and,
in fact, individuals frequently participate only once in Soul Quest’s
ayahuasca retreats. Id. An individual who wishes to consume aya-
huasca in a Soul Quest ceremony must complete various intake
Jforms, including a medical questionnaire, a consent form to par-
ticipate in activities involving the use of Schedule 1controlled sub-
stances (such as a waiver of the individual s right to take legal
action against Soul Quest), and a form in which the applicant
becomes a member of Soul Quests alleged “church.” Id. However,
membership in Soul Quest appears to be a purely pro forma matter
to obtain access to ayahuasca, rather than an expression of sincere

religious devotion.”

Fundamentally, defining religion under the First Amendment is
“religion by analogy.”®* The Meyers factors are merely guideposts, erect-
ed from an examination of established religions, which help guide a
court in making its determination. Therefore, anytime we can obtain
specific examples from other established religions and compare them
to a purported religion, we should. Here, we see that the DEA takes
issue with the fact that Soul Quest “...does not require individuals
to profess belief in Soul Quest’s Manifesto....before participating in a
Soul Quest ayahuasca retreat.”

When we think about this observation and apply a common-sense
analysis, we see this statement is completely irrational and has no
bearing on either the religion or sincerity analysis. Growing up in
Northeast Texas, I had the opportunity to attend numerous Christian
church services. Moreover, I was able to attend services held by many
different Christian sects. I have never been asked, not even one time,

to profess my belief in anything prior to participating in a Christian

662 See U.S. v. Meyers, 906 ESupp. 1494, 1503 (D. Wyo. 1995); Malnak v. Yogi,
592 E2d 197, 207 (3" Cir. 1979).
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ceremony or ritual, including communion. Therefore, the fact that
Soul Quest “...does not require individuals to profess belief in Soul
Quest’s Manifesto....before participating in a Soul Quest ayahuasca
retreat” is absolutely meaningless to the analysis and if anything goes to
bolster their religious claim because it is operating in the same manner
as other established religions.

In the Santo Daime opinion, the court never mentions that the
Church required anyone to profess belief in something prior to partici-
pating in an ayahuasca ceremony. While the court in the Santo Daime
opinion noted that, “...CHLQ attempts to select only those who are
serious about the Santo Daime religion, and to turn away would-be

7663 it in no way suggests that those

recreational users or thrill-seekers,
individuals had to profess a belief in anything prior to sitting in cere-
mony. Moreover, in discussing this fact in its opinion, the Court in the
Santo Daime opinion never relates such to a showing of sincerity. The
way I read the opinion, the fact that the Santo Daime screen people
and turn away thrill seekers was probative of a lack of a compelling
governmental interest (i.e., safety).%

Considering that an ayahuasca religion, by the very nature of aya-
huasca, is an experiential religion, how could one profess belief in the
religion prior to experiencing it? More specifically, if a religion’s beliefs
emanate from the experience one undergoes after having consumed a
sacrament, how can one profess a belief in the religion absent having
consumed the sacrament? Perhaps one could express a desire and will-
ingness to partake in the sacrament and to respect the ceremony and its
participants but expressing any sincerity in the religion’s beliefs beyond
that, would be speculative at best.

What the DEA is suggesting is that because Soul Quest doesn’t at-
tempt to gauge the sincerity of those who sign up for its retreats, then

it is not being sincere in its practice. However, as we learned at the

663 Church of the Holy Light of Queen v. Mukasey, 615 ESupp.2d 1210 *13 (D.
Or. 2009).
664 Id. at *8-16.
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beginning of this chapter, determining someone’s sincerity is a purely
subjective matter that requires the type of credibility determinations
which only a court of law is ultimately competent to make. As such,
anyone at Soul Quest trying to determine the sincerity of a person who
professes “...belief in Soul Quest’s manifesto” is meaning]ess.

As stated several times throughout this book, the presence of a
foundational writing or text is not determinative of a religion. Under
the Meyers test, this is but one factor of many to examine when defin-
ing religion under the First Amendment. Obviously, the DEA misses
this point entirely and continues throughout its letter to place empha-
sis on various writings. In attacking Soul Quest as a religion, if the
government plans to hang its hat on the existence or non-existence of
various writings or texts, it really has its work cut out for itself.

The next part states that, while there are various intake and mem-
bership forms which a perspective retreat participant must complete
and sign before participating in a Soul Quest retreat, it is merely a “pro
forma” matter and not indicative of a “sincere religious devotion.” To
bolster this conclusion, the DEA also notes that “Nor does Soul Quest
require or expect individuals to have any continuing involvement with
Soul Quest or membership in any congregation or other group of be-
lievers, and, in fact, individuals frequently participate only once in
Soul Quest’s ayahuasca retreats.”

Again, when we think about the DEA’s assertions through a com-
mon sense lens, they quickly fall apart. During my lifetime, I have been
to perhaps twenty different Christian churches across the United States,
and not once have I ever had to commit to anything, or was I ever
required to continue to attend the church and its services. Moreover,
even without such a commitment, I was welcomed back for subse-
quent church services, with open arms. Therefore, the DEA’s point
here, when we consider the religion by analogy approach, bolsters Soul
Quest’s claim that it is indeed a religion. Moreover, how a religious
organization would require anyone to do anything, absent violations

of criminal laws, is beyond me.
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While the District Court found that the Santo Daime religion re-
quires a serious commitment of time and energy from its members,
there was no mention of the Church requiring some type of formal
commitment to fulfill these requirements prior to engaging in its cer-
emonies.®® Therefore, the fact that Soul Quest does not require or ex-
pect such commitment is of absolutely no consequence. There are per-
haps millions of people in the U.S. alone that have gone to a specific
church’s services one time and never returned to participate in another.
Does this singular attendance define that church’s religious exercises as
being not sincere or religious? Are the Catholic churches where I have
singularly taken communion not sincere because I never returned to
their church or committed to returning to their church? What if a mi-
nor consumes communion wine without making such commitments?
Does that make the Catholic church not sincere? If such facts would
call into question the sincerity or religiousness of a faith-based organi-
zation, then perhaps we would have very few of them exempt from the
general laws pursuant to RFRA.

The DEA describes Soul Quest’s intake process as “...a purely pro
forma matter to obtain access to ayahuasca, rather than an expression
of sincere religious devotion.” As stated previously, one cannot, in good
faith, express devotion to an ayahuasca religion prior to consuming the
sacrament; nor do other established religions require such an expres-
sion. The core beliefs of ayahuasca religions arise from the experience
of consuming the sacrament. Therefore, expressing religious devotion
to an ayahuasca religion prior to consuming the sacrament would be
a pro forma matter to appease the DEA’s mistaken view of the First
Amendment, not credible evidence of someone’s sincerity.

As was discussed earlier in this chapter, the DEA obviously cher-
ry-picked facts to paint Soul Quest in a negative light. It is my un-
derstanding that indeed many people who have participated in Soul

Quest’s ayahuasca ceremonies do in fact attend further ceremonies,

665  Church of the Holy Light of Queen v. Mukasey, 615 ESupp.2d 1210 *13 (D.
Or. 2009).



280 | 7he Law of Entheogenic Churches (Volume. II)

participate in various integration and other psycho-spiritual groups,
and attend Soul Quest’s Sunday services. Moreover, there is a large
online Facebook group created by Soul Quest where members are
constantly communicating with one another and Soul Quest staff re-
garding the consumption of ayahuasca and other related, including
religious, topics. Finally, it is my understanding that Soul Quest has an
entire cadre of volunteers who return to the church and assist in con-
ducting ceremonies on a regular basis. These facts are never mentioned
by the DEA. Therefore, the DEA’ analysis in its letter is obviously
short-sighted and likely insufficient to defeat Soul Quest’s burden
under RFRA.

After discussing Soul Quest’s intake process and drawing erroneous
and inconsequential conclusions regarding same, the DEA then goes

into discussing its interview with Dr. Scott, a former Soul Quest leader:

“During interviews with Soul Quests leadership conducted on Jan-
uary 12, 2021, DEA gathered additional information regarding
the Soul Quest organization and weekend-retreat ceremonies . Dr.
Scott L. Irwin, Ph.D., the “Senior Minister” and a corporate of-
ficer of Soul Quest, described Soul Quests use of ayahuasca not in
religious terms but instead as a natural or “integrative”medicine
or therapy, designed to help people deal with trauma or other issues
such as depression. February 18, 2021, DEA-6 . Dr. Irwin nev-
er mentioned the Ayahuasca Manifesto, a document which Soul
Quest identifies as its sacred text, in this interview. Rather, Dr.
Trwin described ayahuasca use as 5, 15, or 20 years of ‘psycho-
therapy in a weekend .” He explained that spiritual “integration”
sessions are offered to “unpack your experience” in either individ-
ual or group therapy. Dr. Irwin stated that the ‘psycho-spiritual”
side falls under the ministry and that there are up to 20 different
aftercare groups meeting Monday through Friday, primarily on-
line. When interviewed, Dr. Irwin explained that Soul Quest does
not tell people what to believe; he also conceded that participants
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could “leave after their weekend retreat is over and have no further

required contact or investment with the group.”

As a preliminary matter, I would like to point out that it is not
apparent from the DEA’s letter whether the proffered evidence is being
used as a means to controvert Soul Quest’s sincerity or to show that
Soul Quest’s practices are not religious. Unfortunately for the DEA,
these highlighted facts bear no weight in making either determination.

To begin, the DEA states that it interviewed Dr. Scott and that
he explained Soul Quest’s use of ayahuasca “...not in religious terms
but instead as a natural or “integrative medicine or therapy designed
to help people deal with trauma or other issues such as depression.”
First, I would like to point out that whether Dr. Scott explained Soul
Quest’s use of ayahuasca in religious terms or not is simply a matter
of opinion. I'm sure when one selectively chooses statements made by
Dr. Scott to bolster the baseless conclusion that Soul Quest is not a
religion, it will use those selected portions in an attempt to claim such.
This is what the DEA has poorly attempted to do here. Therefore, on
this basis alone, the DEA’s observations and determinations should be
taken with a grain of salt.

For purposes of this analysis, let us assume that the DEA’s char-
acterization of Dr. Scott’s testimony as being not “in religious terms,”
is a fair characterization. If this is the case, then by implication his

characterization would be secular in nature. As has been stated repeat-

edly by the federal courts, “...a coincidence of religious and secular
claims in no way extinguishes the weight appropriately accorded the
religious one.” While the Supreme Court in Yoder stated that beliefs
based upon “purely secular considerations” merit no protection un-

666 «_ it did not limit the scope of the First

der the First Amendment,

666 Callahan v. Woods, 658 E2d 679, 684 (9™ Cir. 1981) (citing Wisconsin v. Yoder,
406 U.S. 205, 215, 92 S.Ct. 1526, 1532 (1977)).
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Amendment to “purely religious” claims; the area of overlap is presum-
able protected.”®*”

The district court in Meyers discussed this exact principle in terms
of the belief system proffered in support of the Church of Marijuana.®
On this issue, the Meyers court states:

“Marijuana’s medical, therapeutic, and social effects are secular,
not religious. The Court recognizes that secular and religious
beliefs can overlap. Indeed, to the extent that religious beliefs
are sincere, they probably will spill over into the secular. This
overlap led the court in Callahan v. Woods, 658 E2d 679, 684
(9% Cir. 1981), to comment that “a coincidence of religious
and secular [beliefs] in no way extinguishes the weight appro-
priately accorded the religious [beliefs].” Accord Wiggins, 753
E2d at 666. Here, the Court cannot give Meyers’ “religious”
beliefs much weight because those beliefs appear to be derived
entirely from his secular beliefs. In other words, Meyers’ secular
and religious beliefs overlap only in the sense that Meyers hold
secular beliefs which he believes in so deeply that he has trans-

formed them into a “religion.”*®

In this case, Soul Quest, unlike the situation in Meyers, has elu-
cidated religious beliefs, as relates to ayahuasca, in other places such
as on its website.”® In Meyers, the defendant did not produce a writ-
ten Statement of Beliefs or any other church writings to establish the

671

Church of Marijuana’s religious doctrine.®”! While I will forego an ex-

tensive analysis of Soul Quest’s website content, please note that it is

667  Callahan v. Woods, 658 E2d 679, 684 (9* Cir. 1981) (Emphasis Added).

668 Meyers, 906 ESupp. 1494, 1508 (D. Wyo. 1995).

669 Id.

670 https://www.ayahuascachurches.org/statement-of-beliefs/

671 Meyers, 906 ESupp. 1494, 1505 (D. Wyo. 1995) (the defendant in Meyers only
testified in open court regrading the belief system of The Church of Marijuana; no
writings or other documents evidencing the belief system were produced).
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my opinion the beliefs expressed therein rise to the level of religious
under the First Amendment and the overlap between Soul Quest’s reli-
gious and secular beliefs related to ayahuasca is clear. Therefore, unlike
the defendant in Meyers, Soul Quest has religious beliefs sufficient to
justify the overlap with its secular claims.

By the DEAs own admission, Dr. Scott’s discussion about Soul
Quest’s use of ayahuasca was not solely in secular terms. Dr. Scott de-
scribes the integration process as “spiritual” in nature and that the “psy-
cho-spiritual” aspects of Soul Quest’s operations fall under the church’s
ministry. Moreover, Dr. Scott states, according to the DEA, that the
“spiritual” integration meetings are to “unpack the experience” (pre-
sumably the ayahuasca experience). The fact Dr. Scott describes these
groups as “spiritual” implies that his beliefs related to the ayahuasca
experience are not only secular in nature. Moreover, these religious
beliefs are weighted no less because he used some secular terms to de-
scribe the secondary effects of the ayahuasca experience, an experience
which is primarily religious/mystical in nature.

As I have previously discussed, shamanic religions, like Soul Quest’s
ayahuasca religion, have always been an inextricable mixing of medi-
cine and religion. Separating the medicinal from religious aspects of an
ayahuasca religion is almost impossible, as the psychological healing
that occurs is a probable and secondary effect of the primary religious/
mystical experience. Therefore, the fact that Dr. Scott described the
secondary effects of the ayahuasca experience as “multiple years of psy-
chotherapy in a weekend” is meaningless in terms of a religion analysis
under the First Amendment.

I would also like to point out that the therapeutic effects of entheo-
gens are a secondary after-effect of the primary religious/mystical ex-
perience. People experiencing relief from mental health issues by con-
suming ayahuasca in a sacred ceremony is to be expected and has been
a part of shamanic traditions for thousands of years, and this has been
confirmed by entheogenic research since its inception. Therefore, the

DEA’s attempt to undercut Soul Quest’s religious claims by highlighting
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these facts is a very poor attempt considering the long-standing legal
and historical precedents herein discussed.

The DEA points out that Soul Quest does not “...tell people what
to believe.” This is of no consequence. Under the Meyers analysis, at-
tempting to propagate a belief system (i.e., witnessing, converting,
proselytizing) is but one factor to consider when defining religion.
Moreover, regardless of whether Soul Quest tells its members what to
believe or not is irrelevant because, as we have seen, members within
the same religious sect can hold different beliefs and still be worthy of
protection under the First Amendment. Therefore, even if Soul Quest
did attempt to tell its members what to believe, it wouldn't ultimately
matter under the religion analysis because the court/factor does not
require that all members hold the same beliefs.®”?

After discussing its interview with Dr. Scott, the DEA next goes

into discussing the nature of Soul Quest’s advertising materials:

“Similarly, Soul Quests website and public advertisements also do

not support the claim that Soul Quest offers ayahuasca solely for
religious purposes and only to members who are exercising reli-
gion pursuant to a sincerely held religious belief. January 9, 2017,
DEA-6; Non-drug exhibits N- 1, N-2. Soul Quest does business
as the Soul Quest Ayahuasca Retreat and Wellness Center (Well-
ness Center). The Wellness Center offers a broad range of alter-
native medicinal and wellness services; ayahuasca ceremonies are
one item on an extensive menu of services ranging from yoga and
acupuncture to marital counseling. Id. Soul Quest offers weekend
ayahuasca retreats that are open to any individual who is willing
to sign various forms and pay a fee ranging from $350 to $900.00
for the retreat. Feb. 18, 2021, DEA-6.”

Here, the DEA again tries to paint Soul Quest as a secular, as

672 Thomas v. Review Bs. Of the Ind. Emp’t Sec. Div., 459 U.S. 707, 715-16 (1981).
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opposed to a religious, organization by pointing out that it has (pre-
sumably) secular offerings above and beyond its ayahuasca ceremonies.
To begin my analysis, | want to reiterate that presenting a mix of secu-
lar and religious offerings in no way detracts from the weight appropri-
ately accorded the religious ones.®”? Therefore, the DEA is dead wrong
in implying that Soul Quest must offer only ayahuasca ceremonies. In
Malnak v. Yogi, Transcendental Meditation, in conjunction with the
Science of Creative Intelligence, was found to be a religion under the
First Amendment.®’* Therefore, it is easy to see how something like
yoga, in conjunction with an ayahuasca ceremony, would be consid-
ered a religious exercise. Furthermore, there are numerous established
churches that offer marital counseling. When we delve into a “religion
by analogy” assessment of these facts, we realize, again, they are essen-
tially meaningless in terms of defining religion or gauging sincerity.

Finally, the assertion that “Soul Quest offers weekend ayahuasca
retreats that are open to any individual who is willing to sign various
forms and pay a fee ranging from $350 to $900.00 for the “retreat” is
likely very misleading. By implication, if Soul Quest is having poten-
tial participants fill out health forms and applications, then obvious-
ly some people will not qualify to sit for their ayahuasca ceremonies.
What exactly Soul Quest’s parameters are, I cannot say; but [ am aware
that they have a dedicated medical staff who undoubtedly would turn
away potential participants for reasons such as safety (i.e., contraindi-
cated medications and/or health issues).

The DEA then goes into discussing the corporate structure of Soul
Quest’s church and its related entities:

“When interviewed, Dr. Irwin explained that, while he is the “Se-
nior Minister” and a corporate officer of Soul Quest, he is actually

673 See Callahan v. Woods, 658 F.2d 679, 684 (9™ Cir. 1981) (citing Wisconsin v.
Yoder, 406 U.S. 205, 215, 92 S.Ct. 1526, 1532 (1977)); Meyers, 906 E.Supp. 1494,
1508 (D. Wyo. 1995).

674 Malnak v. Yogi, 592 £.2d 197, 207 (3" Cir. 1979).
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employed by the Soul Quest Natural Healing Center (SQNHC),
a for-profit company. Feb. 18, 2021 , DEA-6. SQNHC and its
employees are contracted by Soul Quest. In materials provided to
DEA by counsel for Soul Quest on February 3, 2021, Soul Quest
is described as an IRS compliant 501lc(3) non-profit organization,
while the Wellness Center is described as an independent branch or
“Free Church” of Soul Quest. It would therefore appear that, despite
its denials, Soul Quest sells ayahuasca as part of its for-profit secu-
lar ofterings to the general public.”

First, this paragraph is extremely vague. I have noticed in my le-
gal career that when parties make vague assertions, it’s usually because
their arguments are highly attenuated at best, and they know it. How
the DEA goes from saying that there is a for-profit company involved
with Soul Quest’s church to “Soul Quest sells ayahuasca as part of its
for-profit secular offerings to the general public” is as murky as the wa-
ters of the Mississippi River. As we all know, if the evidence was clear,
the DEA would have undoubtedly delineated same. Therefore, it is
obvious that its interpretation of the facts doesn’t rest on solid ground.

Again, presenting a mix of secular and religious offerings does
not detract from the weight appropriately accorded the religious ones.
Moreover, other established churches have offerings similar to the al-
legedly “secular” ones that Soul Quest offers. I think the main point the
DEA misses here is that “for-profit” companies are also protected un-
der RFRA. In Burwell v. Hobby Lobby Stores, Inc.,*” the U.S. Supreme
Court held that for-profit corporations have Free Exercise rights under
RFRA. In that case, the Supreme Court allowed Hobby Lobby and
the other plaintiffs to avoid tens of millions of dollars in government
penalties by holding that their Free Exercise rights had been violated by
a law which mandated they provide contraception coverage to their fe-

male employees which was contrary to their religious beliefs regarding

675 134 S.Ct. 2751, 189 L.Ed. 675 (2014).
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abortion. Along those same lines, if Soul Quest is offering its ayahuas-
ca ceremonies under the purview of a for-profit company, which has
not been established, such does not change the analysis under RFRA.
However, due to the murky assessment offered here by the DEA, I have
serious doubts it will be able to show that indeed Soul Quest is offering
ayahuasca ceremonies on a strictly for-profit basis. Finally, for-profit
entities and non-profit churches do business in conjunction with each
other all the time. Churches, like other business entities, are in the
business of collecting donations and making money. The comparison
between Soul Quest and other established religions, again, does not
bode well for the DEA.

After vaguely describing the interplay between Soul Quest’s church
and its related for-profit entity, the DEA then switches back to Soul

Quest’s promotional materials:

According to its website, Soul Quest uses SQNHC, an “indepen-
dent medical service,” to provide medical support throughout the
retreat; Soul Quest also reportedly offers “psycho-spiritual inte-
gration” services, before, during, and after its retreats, including
‘transformational coaching services” intended to support recovery
[from addictions, post-traumatic stress disorder (P1SD), and other
conditions. Under the FAQ section of Soul Quests website, it is
stated that “‘Ayahuasca is used primarily as a medicine ... It is a
natural remedy for depression, anxiety, posttraumatic stress, anxi-
ety, drug addiction, and it also releases emotional blocks .” January
9, 2017 DEA-6, Exhibits N- 1, N-2 (FAQ, www. ava b u ascach
urch cs.org). This language from the website supports a conclusion
that Soul Quest understands and advertises the use and distribu-
tion of ayahuasca to the public as fundamentally medicinal.”

The DEA continues to try and paint Soul Quest as a secular ver-
sus religious organization. To do this, the DEA repeatedlyly highlights
the fact that Soul Quest speaks in medicinal terms in promotional
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materials. I will again reiterate that presenting a mix of secular and re-
ligious claims does not detract from the weight appropriately accorded
the religious ones.””® Conveniently, the DEA never mentions any reli-
gious claims or beliefs espoused by Soul Quest, even though their web-
site contains a copious amount of them®” Additionally, as previously
stated, shamanic religions such as Soul Quest’s ayahuasca religion have
always been an inextricable mix of medicine and religion. Therefore,
the fact there are religious and medicinal claims on Soul Quest’s mate-
rials should be of no surprise as such is consistent with the history of
shamanic religions.

In the UDV case, the Court observed the church’s claims that aya-

678 Despite these

huasca effectuated physical and psychological healing.
claims, the government and/or the Court did not contest the sincerity
or religiousness of the UDV. Therefore, the government will need to
explain why it contests Soul Quest’s sincerity and religiousness but not
the UDV’s, when both churches have the same “secular” beliefs as it
relates to ayahuasca.

The DEA mentions “psycho-spiritual” counseling as a strictly med-
ical term or concept. However, in this instance, it is my belief Soul
Quest’s “psycho-spiritual” counseling essentially refers to integration,
which is usually done post-ayahuasca journeying. What is essentially
taking place during these “psycho-spiritual” sessions, is the counselor or
integration specialist assisting a participant in making sense of their aya-
huasca journey, which we have learned is a primary religious/mystical
experience. Therefore, just like a Christian pastor reading a two-thou-
sand year-old primary religious experience from the Bible and helping
congregants make sense of it in relation to their own lives; here the

“psycho-spiritual” counselor is attempting to help congregants make

676  See Callahan v. Woods, 658 F.2d 679, 684 (9™ Cir. 1981) (citing Wisconsin v.
Yoder, 406 U.S. 205, 215, 92 S.Ct. 1526, 1532 (1977)); Meyers, 906 ESupp. 1494,
1508 (D. Wyo. 1995).

677 https://www.ayahuascachurches.org/statement-of-beliefs/

678 O Centro Espirita Beneficiente v. Asheroft, 342 E3d 1170, 1174 (10* Cir. 2003).
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sense of their own primary religious/mystical experience. Therefore, in
terms of Soul Quest’s religion and established religions, there is a lot
of overlap. The fact that Christians call their leader a pastor and Soul
Quest calls theirs a “psycho-spiritual” counselor is a matter of form
and not substance. This is obviously a point of comparison the DEA
completely misses.

I would like to note here, however, that Soul Quest’s materials
might run afoul of FDA advertising regulations in that it mentions
relief from specific medical diagnoses such as for PTSD and depres-
sion. I am not up to speed on those regulations, so I will not make
any specific comment on whether the materials referenced by the DEA
violate those rules. However, I would like to note that running afoul of
FDA advertising rules and the Controlled Substances Act, in terms of
consequences, are two entirely different things.

Along the same lines as the previously mentioned paragraph, the
DEA next writes the following regarding Soul Quest’s public materials:

“On its website and in interactions with the public and prospective
participants, Soul Quest describes the ayahuasca ceremony as plant
medicine, a tool for physical health and spiritual growth, an “add-
on” to whatever journey the individual chooses, and as treatment
for use with whatever counseling methodology a person wishes to
pursue. Exhibits N-1, N-2. Internet reviews and public comments
left by participants in Sou | Quest retreats consistently speak of
the psycho-social, medicinal, and therapeutic properties of the aya-
huasca experience, rather than of a religious experience. Id. The
same is true of participants interviewed during the preregistration
investigation and in “(Un)well,” a documentary series about the
wellness industry that premiered on Netflix Episode 5 of the series
is titled “Ayahuasca’; it focuses on use of ayahuasca, and includes,
among other things, interviews and footage of Soul Quest lead-
ership, members, and ayahuasca retreats. The individuals inter-

viewed in the episode described the use of ayahuasca by Soul Quest



290 | 7he Law of Entheogenic Churches (Volume. 1)

participants as an aid in their healing journeys and for wellness, as
opposed to a religious experience. In practice, Soul Quest thus pro-
motes ayahuasca to the public for self-help and therapeutic reasons,
rather than solely to fellow believers for the religious ritual pur-
poses described in the Ayahuasca Manifesto. DEA therefore con-
cludes that Soul Quests promotion of ayahuasca to the public in

this manner does not constitute a sincere exercise of religion under
RFRA. Moreover, even if the organizers, officers, and leadership

of Soul Quest could establish the sincerity of their own individual
religious belief in the use of ayahuasca (which they have not estab-
lished), they cannot establish that the participants in their ceremo-
nies are using ayahuasca as part of a sincere religious exercise given

the ease with which those participants can gain access to controlled
substances in Soul Quest events, without meaningful commitment

to a coherently religious practice.”

To avoid beating a dead horse, I will simply refer to my previous
comments regarding the mix of secular and religious claims to address
the bulk of this paragraph. However, there are a couple of specific issues
I would like to discuss. First, whether someone describes their use of
ayahuasca in terms of healing and self-help is irrelevant. Since research
of the entheogenic experience first began, it has been noted that these
substances effectuate primary religious experiences. Moreover, as I dis-
cussed in Chapter 3, Grof observed that mental, emotional, spiritual,
and sometimes physical healing are a probable secondary effect of these
experiences. Therefore, if someone who participated in a Soul Quest
ceremony describes the healing effects of the primary religious experi-
ence, this does not detract from the underlying fact that those effects
arise from the sacramental consumption of ayahuasca (i.e., a primary
religious/mystical experience). Congregants claiming psychological or
physical healing through participation in a liturgical act is as old as reli-
gion itself. Therefore, claims that a congregant has been healed through

participation in a liturgical act (i.e., an ayahuasca ceremony) does not
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call into question the religious nature of the act itself or the sincerity
of those involved. Also, remember that when determining the sincerity
of a religious organization, or a for-profit company, the courts routine-
ly look strictly at the organization’s leaders. As such, the statements
made by participants in a Soul Quest’s ceremonies are irrelevant to the
sincerity analysis as it relates to Soul Quest being viewed as a religious
organization.

Finally, we have made it to my favorite paragraph in the whole Soul
Quest letter. Here, the DEA attempts to call into question the sincerity
of Soul Quest via discussion of the church’s prior associations. In doing

so, the DEA states as follows:

“Soul Quest’s historical associations also call into question its sincer-

ity claims. When DEA first contacted Soul Quest on or about Au-
gust 2, 2016, about its lack of authorization to obtain, handle, or
distribute controlled substances under the CSA, the organization
operated under the name “Oklevueha Native American Church
Somaveda of Soul Quest, Inc.” The Oklevueha Native American
Church (ONAC) does not consider the Ayahuasca Manifesto to
be its foundational text, but offers a Code of Ethics. It provides
support and legal defense of the ceremonial use of various natu-
ral plant medicines by its member churches, ranging from peyote,
ayahuasca, San Pedro, and psilocybin to cannabis. See www.n
ativeamericanchurche s.org.

In response to DEA’ initial contact, you called then-DEA Unit
Chief James Arnold and asked him not to address the letter to the
Oklevueha Native American Church (ONAC), Soul Quest, but to
the Soul Quest Church of Mother Earth, Inc. You explained to Mr.
Arnold that you and your group were disassociating yourself from
ONAC and explained that you would be submitting a petition un-
der the organizations current name. See August 26, 2016, Form
DEA-6, Report oflnvestigation. When subsequently interviewed by
DEA, you confirmed that Soul Quest had affiliated with ONAC
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to obtain legal coverage for Soul Quest’s use of ayahuasca and other
substances. Feb. 19, 2021 DEA-6. You also conceded that you had
purchased the right to use ONAC documents which you incorpo-
rated into your own writings as founder and leader of Soul Quest.
Id. at 175. These facts suggest that Soul Quest changed its religious
affiliation in order to use RFRA s legal protections to enable Soul
Quest to obtain and distribute controlled substances, rather than
an expression of a consistently and sincerely held religious belief.”

While at first glance, these two paragraphs might call into question
the sincerity of Soul Quest, as a litigator I am obliged to question
every single assertion advanced by an opposing party. Here, because
the DEA fails to present any precedent establishing why the fact Soul
Quest changed afhliations is material in determining sincerity, I imme-
diately suspected such facts were not germane to a sincerity analysis. In
researching relevant case law, I soon discovered that another case out of
the Middle District of Florida had the answer I was looking for.

In Pass-A-Grill Beach Cmty. Church, Inc. v. City of St. Pete, the
Middle District of Florida observed that, “Well respected religious
leaders and institutions change their minds on certain matters from
time to time, and no one would suggest that those changes evidence
insincere religious beliefs.””? In this case, the church had changed its
mind over the years about whether it would charge for parking in its
parking lot. In defense of its decision to allow free parking, the Church
stated that offering free parking helped the church bring in new mem-
bers.®®® However, because the church had previously charged for park-
ing at various times in the past, the City claimed that the church’s
religious assertions regarding free parking were insincere.®®' The Court
disagreed and made the observation that religious leaders and institu-

tions change their minds on matters all the time and that such does

679 Case No. 8:20-cv-1952-TPB-SPF at *15 (M.D. Fla. Jan. 26, 2021).
680 Id.
681 Id.
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not call into question the sincerity of their beliefs.®®? In bolstering its
assertion, the Court cites to an article which references the Catholic
Church switching its views on gay marriage.*®

Here, it is extremely doubtful the Middle District of Florida would
call into question the sincerity of Soul Quest because its leader, Chris
Young, chose to create his own church as opposed to operating under
ONAC. While I don’t know any specific instances off the top of my
head, I am willing to bet that there are numerous examples of religious
leaders, sincere in their practices and beliefs, switching their church’s
athiliation.

I would also like to point out that the DEA again places too much
emphasis on the Ayahuasca Manifesto. Foundational texts and writ-
ings are not required to find that set of beliefs or practices are reli-
gious and/or sincere. I venture to say that if the Catholic Church can
alter its view on gay marriage without its sincerity being called into
question, then Chris Young can break away from ONAC and start
his own church without Soul Quest’s sincerity being challenged, ei-
ther. Moreover, who is to say that Chris Young didn’t start Soul Quest
because ONAC didn’t subscribe to the Manifesto? Either way, Chris
Young changing his association is inconsequential, especially in the
Northern District of Florida.

At this juncture, I would like to note a general practice of the U.S.
Government as it relates to Free Exercise cases under RFRA. What I
see is that the government creates an extremely hostile environment
for religious practitioners, then when the practitioners do what they
can to try and avoid imminent prosecution, the government cites such
actions to cast doubt on their sincerity. This is the exact scenario which
played out in the Santo Daime case, when the government raided its
leader’s facility and then called into question the sincerity of the group
subsequently practicing underground. As was the case in the Santo
Daime opinion, I believe the judge in the Middle District of Florida

682 Id.
683 Id.
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would not assign any probative value to such a sequence of events. The
government cant create a hostile environment wherein adherents feel
the pressure of imminent prosecution and then use their reaction to
doubt sincerity. Attempting to associate with another group in order
to feel secure in one’s religious practice is obviously a reaction to the
hostile environment (threat of imminent prosecution) created by the
DEA not approving religious exemption applications.

Finally, the DEA fails to mention any specific, articulable facts
which would warrant a finding of insincerity on the part of Soul Quest.
More specifically, the DEA fails to elucidate why switching from ONAC
to Soul Quest proves Chris Young to be insincere. In these regards, it
could potentially be probative of sincerity if the DEA could point out
some glaring inconsistency between Soul Quest’s and ONAC’s beliefs.
However, the DEA provides no such analysis. Regardless of wheth-
er the DEA could advance such a set of facts, religious beliefs don’t
have to be logical or consistent to warrant protection under RFRA.%%
Unfortunately for the DEA, it mistakenly hangs its hat on its belief
that the Ayahuasca Manifesto is somehow pivotal in the court’s analy-
sis of whether Soul Quest is a religion and/or sincere.

The DEA has failed to provide probative evidence of any conse-
quence in trying to defeat Soul Quests burden of showing its con-
sumption of ayahuasca is a “sincere religious exercise.” While there are
many legal commentators in the space that give much credence to the
DEA’s position in these regards, I respectfully disagree. As stated in
great detail previously, a reading of the case law in conjunction with
the one-sided set of facts the DEA advances clearly shows the DEA is
misplaced in its findings and assertions. To try and defeat Soul Quest’s
burden of showing a “sincere religious exercise,” the DEA will need to
step up its game. If the facts cited in its letter are the worst set of facts
that it could surmise, then it likely won’t be able to defeat Soul Quest’s

684  Stevens v. Burger, 428 ESupp. 896, 899 (S.D.N.Y. 1977).
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burden of demonstrating by a preponderance of the evidence that it\s

consumption of ayahuasca is a “sincere religious exercise.”
Compelling Governmental Interest

Now that we have covered the DEA’s failure to effectively challenge
Soul Quest’s ability to meet their burden under RFRA (sincere reli-
gious exercise), it is time to examine whether the government can meet
its burden of showing a “compelling governmental interest” in enforc-
ing the Controlled Substances Act against Soul Quest. On this issue,
the DEA devotes the last approximate third of its letter to this issue.
As we will see, the DEA will likely be unable to make such a showing.

At the outset, let us remember that in the UDV case, the U.S.
Supreme Court held that the government did not have a compelling
governmental interest in enforcing the Controlled Substances Act
against the UDV.*® Moreover, the Oregon District Court held the
same in the Santo Daime opinion.®* The burden to prove a compel-
ling governmental interest is an “onerous” one.®”” Therefore, the DEA
really has its work cut out for it to show that there is a compelling gov-
ernmental interest in enforcing the CSA against Soul Quest.

When we talk about a compelling governmental interest in enforc-
ing the CSA, there are essentially two issues being addressed. The first
issue is whether there is a safety risk involved in the particular religious
practice at issue. In this context, the government must show that there
exists a “serious health risk” to the members of the religious group.®
The second issue is whether there is a sufficient risk of diversion from

religious to non-religious use.®®” Here, the government’s burden is

685  Gonzales v. O Centro Espirita Beneficiente Uniao do Vegetal, 546 U.S. 481, 439
(1024 Cir. 2003).

686  Church of the Holy Light of Queen v. Mukasey, 615 ESupp.2d 1210 *19-21 (D.
Or. 2009).

687 O Centro Espirita Benficiente v. Asheroft, 342 F.3d 1170, 1174 (10" Cir. 2003).
688 Id.at1173.

689 Id.at1182.
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to prove that if the exemption is granted, there would be significant
diversion to non-religious use. When examining this issue, we look to
see what kind of substance handling and storage protocols the religious
group has in place.®

When the UDV case was ultimately decided in approximately
2004, and when the Santo Daime opinion was decided in approxi-
mately 2009, the government was unable to show there was a serious
health risk to the churches’ members sufficient to create a compelling
governmental interest. Even though there was an utter lack of aya-
huasca research concerning safety and efficacy at the time these cases
were decided, the government was still unable to meet its burden un-
der RFRA. With the amount of research which has been conducted
subsequently, and especially in the last three years, in these regards I
venture to say that absent some non-existent or grossly negligent safety
protocols, the government’s case today would fare even worse than it
did over ten years ago. Therefore, it is unlikely that the government
would be able to meet its burden of demonstrating a serious health risk
to members of ayahuasca churches, absent some exigent circumstances.

Admittedly, since interest in ayahuasca has grown over the last sev-
eral years, the issue of whether the government could prove a substan-
tial risk of diversion to non-religious use is not as cut and dry. Moreover,
those types of determinations are expert driven. Therefore, while I will
point out the facts relating to the diversion analysis, I will refrain from
commenting on the ability of the government to meet this burden
while analyzing the DEA letter.

Unfortunately, the DEA is now relying on the Chacruna Institute
to help satisfy its burden of showing a compelling governmental interest
in preventing diversion of religious sacrament. In a footnote, the DEA
cites to a 2019 article published by the Chacruna Institute entitled,

“The Commodification of Ayahuasca: How Can we do Better.” The

690 O Centro Espirita Benficiente v. Ashcroft, 342 F3d 1170, 1182-83 (10* Cir.
2003); Church of the Holy Light of Queen v. Mukasey, 615 ESupp.2d 1210 *16-17
(D. Or. 2009).
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DEA relies on this article for the proposition that, “The globalization
of ayahuasca raises complex questions, including how to distinguish
between cultural appropriation and commodification of indigenous
cultural practices from sincere cultural integration and syncretism, and
has inspired a growing body of research and analysis.” Exactly how
these issues play into the diversion analysis isn’t clear, but it seems the
DEA has acquired another issue on which to attack sincere religious
practitioners in this country.

Now that I have covered the preliminary matters, let us now take a
look at select portions of the DEA letter regarding its compelling gov-
ernmental interest. First, the DEA discusses in very vague and general
terms why Soul Quest could not be accommodated with the CSA’s

regulatory framework:

“Unlike the plaintiffs in 0 Centro, supra, and Church of the Holy
Light of the Queen, supra, whose religious use of ayahuasca (also
known as hoasca or Daime) DEA has accommodated within the
CSAS comprehensive regulatory scheme by treating the plaintiffs
as registered importer, Soul Quest does not import its tea directly
from co-religionists in South America. Instead, Soul Quest obtains
the plants from which the ayahuasca tea is made outside the CSA’s
regulatory framework from a business in the Netherlands, “Wak-
ing Herbs.” As described below, it is not possible for DEA to track
these shipments to ensure that none are diverted into illicit chan-
nels. Moreover, the manager of Waking Herbs, Philip van Schaik,
confirmed to DEA investigators that its products are sold only for
purposes of soap and candle making and ethnobotanical research
and are not for human consumption. Plant shipments intended for
and/or received by Soul Quest bore labels such as “aromatic herbs,”
Samples,” and “packaging materials.” Use of plants which are not
intended for human consumption in teas or other preparations for
human ingestion poses obvious potential risks to human health
and safety. Because DEA’s attempts to obtain further information
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about Waking Herbs were rebuffed, it is not possible to determine
the level of risk involved in use of these plant materials.

Under the CSA and DEA regulations, controlled substances
that are imported into the United States must be directly shipped
to the DEA registrant to keep the controlled substances within the
closed system and to comply with Federal law. On November 18,
2019, while screening international mail, a Customs and Border
Protection (CBP) Officer at the Chicago Customs and Border Pro-
tection Mail and Inspection Center inspected a parcel containing
a dry green leafy substance that tested positive for DMT by the
CBP Chicago Laboratory. The parcel, which was seized by the De-
partment of Homeland Security (OHS), contained six bags with
a total weight of approximately 7,866.3 grams. The parcel sender
was located in the Netherlands. The addressee was Dr. Irwin’s fa-
ther in Nebraska, who subsequently shipped the bags to Soul Quest
in Florida.

January 24, 2020 DEA-6. Dr. Irwin’s father is not a DEA
registrant. DEA learned that the November 2019 shipment was
not an isolated incident but that similar packages had been previ-
ously illegally shipped in this manner to Soul Quest. Id.

On August 27, 2020, DEA inspected Soul Quests controlled
substance storage unit, located ar Security Self Storage, 12280 E.
Colonial Drive, Orlando, Florida, 32826. Investigators noted
that boxes of plant material received by Soul Quest bore the address
of Palosanto Shop, a business using a virtual mailbox located at
1297 Grand Avenue, PMB #1032, Baldwin, New York, 11510.
The plant material had been shipped from www.wakingherbs. com
in the Netherlands to Palosanto Shop and were then transferred to
Soul Quest in Orlando, Florida. Palosanto Shop is not registered
with DEA as an importer. February 12, 2021, DEA-6 .

Because Soul Quests sources are not DEA registrants, and be-
cause neither they nor Soul Quest will answer questions on the sub-

ject, DEA cannot determine how much of the controlled substance
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is being imported, or inspect its chain of custody within the United
States to determine if diversion has occurred.”

Here, the DEA fails to explain what it means by being inside
the CSA’s regulatory framework. The DEA suggests that because the
UDV and Santo Daime get ayahuasca from coreligionists in South
America, these organizations are within the CSA’s regulatory frame-
work. However, let us not forget that for an organization, prior to
getting slammed with an injunction from the federal courts, obtaining
ayahuasca from coreligionists was also not within the CSA’s regulatory
framework. So it seems that the only way to get within the CSA’s regu-
latory framework, the only tried and true method, is to sue the govern-
ment and have it enjoined from enforcing the CSA. Here, it is blatantly
obvious Soul Quest is not within the CSA’s regulatory framework, as
their lawsuit against the government is still pending. This paragraph is
both meaningless and nonsensical.

There is nothing in the UDV or Santo Daime opinions which
suggests that obtaining ayahuasca from coreligionists is the only val-
id way under RFRA to obtain an exemption. Although it seems the
DEA wants the opinions to be read as such, there is nothing overtly
stated by the courts which leads to this conclusion. It could be argued
that desiring to cook one’s own ayahuasca (if done with prayer and
intention) more closely demonstrates that Soul Quest is indeed a reli-
gion under the First Amendment. Absent some exigent circumstances,
I highly doubt that a court would deny an exemption simply because
the applicant acquires and cooks its own plant material. As it relates
to diversion, it is likely that an expert would testify that receiving the
component plants, versus a completed brew, would likely cut against
a finding of significant risk of diversion because most people either
wouldn’t know what the plant materials are or what they contain, and
also, would not know the proper way to prepare the ayahuasca brew.
Again, the DEA does not connect the dots with its position. If they
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want to prevail in federal court they will need to clearly elucidate what
they are intending here.

It is also important to note that the CBP (Custom and Border
Patrol) has been seizing copious amounts of liquid and paste ayahuasca
coming across the border. Therefore, itt should be expected that sincere
religious practitioners would try and find a way around this govern-
mental burden and intrusion. That Soul Quest desired to acquire a
consistent source for its plant materials in order to cook its own aya-
huasca helps demonstrate sincerity in these regards.

We also see the DEA making an issue out of the fact that Soul
Quest’s provider of ayahuasca components “...is not a DEA registrant.”
However, as previously stated, absent suing the government and get-
ting an injunction, it is impossible for an ayahuasca church to become a
DEA registrant. Also, we must consider that the DEA failed to approve
even a single religious exemption petition during the nine years or so it
has published the guidance document. Therefore, as already discussed,
we have the DEA creating environments where sincere religious prac-
titioners must get creative in order to pursue their religious freedoms.

Next, the DEA goes into Soul Quest’s failure to cooperate with it

during its investigation of the claims made in Soul Quest’s petition:

“Candor is essential to the closed regulatory scheme established by
Congress to prevent diversion of controlled substances from autho-
rized channels. Millions of individual health care practitioners
and researchers, institutions, and companies hold DEA registra-
tions, and DEA s resources limit the scope and frequency of inspec-
tions and audits of registrants. For this reason, DEA “places great
weight on a registrant’s candor, both during an investigation and
in any subsequent proceeding.” See, e.g., Belinda R. Mori, N.I;
Decision and Order, 78 Fed. Reg.36,582-02, 36,589 (2013) (cit-
ing Robert H. Hunt, 75 Fed. Reg. 49,995, 50,004 (2010)). It is
well-settled that “[clandor during DEA investigations, regardless
of the severity of the violations alleged, is considered by the DEA
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to be an important factor when assessing whether a [respondents]
registration is consistent with the public interest,” and “[t[he DEA
properly considers the candor of the [respondent] and his forth-
rightness ... in determining whether the [respondent’s] registration
should be revoked.” Hoxie v. DEA, 419 E3d 477, 483 (6th Cir.
2005).

During the preregistration investigation, Soul Quest made no
commitment to lawfully import or acquire the plant material con-
taining DMT within the comprehensive regulatory system estab-
lished under the CSA. Soul Quest representatives refused even to
discuss importation, citing the Fifth

Amendment  probibition against self-incrimination. This

Jailure to provide essential information evidencing specific plans
and a concrete commitment to the legal importation of the plant
material constitutes a lack of candor which is fatal to the Soul
Quest petition . This failure, moreover, is not justified by the Fifth
Amendment. DEAs RFRA petition guidance clearly requests in-
Jformation about a petitioner’s future plans, rather a confession of
previous unlawful activity. Supra p. 1 n.1 (requesting the name of
the controlled substance the party “wishes to use” and details about
its “anticipated” handling of the substance).”

As stated in detail in The Law of Entheogenic Churches in the
United States, the DEA's Guidance Document and the petition proce-
dures described therein were both illegal and unconstitutional. These
two paragraphs evidence exactly why the process was such. Here, the
DEA tries to attack the candor of Soul Quest for its refusal to incrimi-
nate its leaders in describing to the DEA how it imported its ayahuas-
ca. While the DEA argues that refusal isn’t justified under the Fifth
Amendment, this is not the case. Discussing future plans, under oath,
can constitute substantial evidence of a conspiracy.

The Guidance Document constituted a prior restraint on First

Amendment rights because it mandated that applicants discontinue
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their religious practice while the petition was pending. In Soul Quest’s
case, a period of more than three years. Therefore, while the DEA might
have requested statements regarding future plans, all sincere religious
practitioners would likely be disclosing evidence of an ongoing CSA
violation, as they would presumably seek to import their sacrament as
they always had in the past. In either event, it is highly illegal and un-
constitutional to mandate that a person forego their Fifth Amendment
rights in order to comply with a government registration scheme.®"

The DEA is making similar assertions in its denial letter that were
advanced by the government in the UDV case. The government in the
UDV case argued that an exemption for the sacramental consumption
of ayahuasca would lead to illegal diversion because: 1) the ayahuasca
had to be shipped from Brazil where it was unregulated, and 2) the
uncooperative relationship between the UDV and the DEA.®? These
arguments did not previouslty persuade the 10 Circuit and Supreme
Court. Similarly, it is unlikely that arguments regarding the source
of Soul Quests ayahuasca material and/or its uncooperative attitude
towards working with the DEA will persuade the Middle District of
Florida that a substantial increase in diversion will occur.

Next, the DEA discusses the potential health risks for those who

participate in Soul Quest’s ayahuasca ceremonies:

“In its petition and supporting materials, moreover, Soul Quest
described detailed screening procedures for participants, as well
as monitoring of ayahuasca consumption by trained health care
professionals. However, DEAS investigation revealed troubling al-
legations that Soul Quest has failed to follow its own procedures.
In 2018, for example, a participant named Joseph Begley died
after ingesting both ayahuasca and kambo (the secretion of a

691 See Marchetti v. United States, 390 U.S. 39, 58-59, 88 S.Ct. 697, 708 10
L.Ed.2d 889, 904 (1968); Leary v. United States, 395 U.S. 6, 10, 89 S.Ct. 1532,
1534, 23 L.Ed.2d 57, 66 (1969).

692 O Centro Espirita Benficiente v. Ashcroft, 342 E3d 1170, 1182 (10* Cir. 2003).



A Litigator’s Analysis of the Soul Quest Letter| 303

South American frog). Mr. Begleys estate has sued Soul Quest for
wrongful death, and in that ongoing litigation, Mr. Begleys father
claims that a three-hour delay in summoning medical aid con-
tributed to his son’s death. A participant in a September 6, 2020
ayahuasca “Warrior Quest” retreat also recently reported to DEA
that, after she began experiencing adverse effects from an unknown
substance also administered to her during an ayabuasca ceremony,
Soul Quest staff members delayed calling 911; she also alleged that
hospital emergency room personnel had told her that Soul Quest
staff members had repeatedly dropped off customers experiencing
adverse reactions off at the emergency room. April | 2, 2021 DEA-
6.7 While DEA has served an administrative subpoena upon the
local hospital to corroborate these reports, it has not yet received

any response.”

My understanding is that Soul Quest has trained medical staff
present during all of its ayahuasca ceremonies, which is good, but not
required, to show that there is not a serious health risk to participants.
Here, the DEA is relying on essentially unfounded allegations from
an unrelated civil case to establish that Soul Quest does not follow its
own procedures and protocols. I do not want this paragraph to be con-
strued as me commenting one way or another about the viability of Mr.
Begly’s estate’s claim. It must be noted here that allegations in a civil
case are just that, allegations, and do not have any probative force in
the RFRA action Soul Quest filed against the government. Therefore,
absent direct testimony elicited under oath, none of these statements
are admissible in Soul Quest’s RFRA case.

As it relates to the second incident described, it is also wholly
founded upon hearsay. Unless the DEA is able to subpoena the person
who reported this incident, none of this material is admissible. The
statements allegedly made by the medical personnel at the hospital are
also hearsay and inadmissible. Moreover, it would likely be difficult to
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introduce evidence of these other alleged incidents without violating
patient privacy laws.

What is most troubling for the DEA in regards to proving a severe
health risk, is that they have allowed Soul Quest to operate continu-
ously despite having knowledge of these incidents. A good lawyer will
obviously point out that, if the DEA truly thought that Soul Quest
presented such a serious health risk, it would have shut Soul Quest
when Mr. Begley originally passed away. However, Soul Quest contin-
ues to serve ayahuasca every weekend. This is going to present a major
hurdle for the government to prove a compelling governmental interest
in safety under these facts.

In conclusion, based upon the facts I have before me, it is my opin-
ion the DEA will be unable to defeat Soul Quest’s burden of showing
that, based on a preponderance of the evidence, its sacramental con-
sumption of ayahuasca is a sincere religious exercise. The DEA places
too great an emphasis on the Ayahuasca Manifesto and on Soul Quest’s
secular claims. As discussed, long-standing court precedent eschews
any requirement that a religion be founded upon or utilize any writ-
ings or texts; the existence of such is merely one factor of the Meyers
analysis. Moreover, a mix of secular and religious claims does not de-
tract from the weight appropriately accorded those that are religious.
Therefore, Soul Quests discussion of secular/medical benefits derived
from the sacramental consumption of ayahuasca does not detract from
the religious aspects of Soul Quest’s belief system.

In terms of sincerity, the DEA has committed a grave error in al-
lowing Soul Quest to continue to serve ayahuasca subsequent to their
denial letter. As happened in the Santo Daime case, this fact will likely
go to bolster Soul Quest’s claims of sincerity. Moreover, the DEA has
not advanced any facts that would call into question the sincerity of
Soul Quest’s leaders or members.

The DEA will also unlikely be able to prove that it has a compelling
governmental interest in enforcing the CSA against Soul Quest. As

discussed, the safety data on ayahuasca has increased dramatically over
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the last ten years since the Santo Daime opinion was published. Absent
some exigent circumstances, there is little chance the government will
be able to prove there to be a “serious health risk” to Soul Quest’s mem-
bers. While I am going to refrain on drawing any hard conclusions on
the diversion potential, I would like to note that the same concerns
expressed by the DEA in the Soul Quest letter are precisely the ones
expressed by the government in the UDV case, save and except the
convoluted issues raised by the Chacruna Institute. As such, absent
some exigent circumstances of which I am unaware, it seems likely
that the government will not be able to prove the risk of diversion rises
to the level of a compelling governmental interest. However, as pre-
viously stated, that analysis is heavily driven by expert testimony, the
substance of which can not now be predicted. Therefore, drawing any
hard conclusions about the resolution of that issue would be premature
at this time.

It will be important that, as a community, we follow Soul Quest’s
journey through the federal court system. While many people in this
community are not, for one reason or another, fans of Soul Quest,
it and its members are part of our community and what happens to
Soul Quest will have ripple effects throughout the entheogenic church
space in the United States. I respectfully request everyone put aside
any negative attitudes or presumptions they may have regarding Soul
Quest and show love and support for the organization as it navigates
this extremely difficult and highly specialized area of law. I am pro-re-
ligious freedom, especially as it relates to the sacramental consumption
of entheogens, which I believe to be the foundation of religion as we
know it. To this end, I will continue to research, write, and litigate
until those who sincerely seek to consume entheogens as part of their
religious practice can do so without fear of reprisal or persecution from

the government.
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CHAPTER 7
PARTING THOUGHTS

s many are aware, the number of religious groups around the world
using entheogens as part of their religious practice, is growing by
the day. This is particularly true in the United States, where pro-
tections for religious exercises are strong and fundamental to our con-
stitutional system. As we see from the Soul Quest letter, the government
will likely continue to try and attack these entheogen-based religious
groups on a number of different grounds. This book is my attempt to
jump ahead and analyze what I feel to be the main issue: whether the
ceremonies and rituals of entheogen-based groups in the United States
constitute religious exercises under the First Amendment and RFRA.
Aswe have seen, the answer to this question generally falls along two
different, but perhaps interrelated, lines. First, if an entheogen-based
group can claim sufficient ties to a lineage or history of use, then its
use of entheogens in ceremonies and rituals will likely be found to
constitute a religious exercise. As we discussed in Chapter Two, this
question of what constitutes a lineage or history of use is far from clear.
As evidence supporting the concept of widespread religious use of en-
theogens in antiquity continues to mount, most entheogen-based prac-
titioners will be able to claim at least some connection to a lineage or
history of use. However, whether some of the more attenuated claims

will be sufficient for the courts remains to be seen.



The second line of inquiry pertains to whether entheogen-based
practices, standing alone and without regard to lineage or history of
use, qualify as religious under the Meyers factors. As discussed in detail
in this book, it is my opinion that the beliefs and practices of most en-
theogen-based groups, do indeed qualify as religious. Again, my opin-
ion is based upon entheogen-based research, particularly as it relates to
the primary religious/mystical experience, the transcendent qualities of
the entheogen-induced primary religious/mystical experience, and the
common ceremony and ritual practices [ have encountered in my work.

While I spent some time at the end of Chapter Five discussing a new
and alternatively weighted analysis under Meyers, I would like to briefly
summarize my thoughts on exactly what entheogen-based beliefs and
practices would qualify as religious under the First Amendment and
RFRA. In a nutshell, my belief is that when an entheogen-based group
gathers to safely commune with entheogens, with the primary intent,
as evidenced by ceremony and ritual practices and protocols, to effec-
tuate primary religious/mystical experiences, then they are engaged in
a religious exercise under the First Amendment and RFRA. However,
I also believe that to qualify as religious, there must be metaphysical
beliefs attached to the entheogen-induced primary religious/mystical
experience and their attendant ceremonies and rituals. In both Kuch
and Meyers, the courts signaled that such beliefs should be as follows:
the use of entheogens in a ritualistic/ceremonial setting allows partic-
ipants to access alternate dimensions, realities, modes, and/or tempo-
ralities, where guidance regarding ultimate, general, and/or specific
life questions (past, present, and future) are gained, usually through
the interaction with other beings, entities, archetypes, figures, etc. All
other things being equal (i.e., safety and diversion), I believe that en-
theogen-based groups which hit all of these marks, are engaging in a
protected religious exercise.

At this juncture, it is imperative that entheogen-based religious
groups challenge the government head-on by filing lawsuits in federal

and states courts seeking exemption from controlled substance laws.
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Without litigation, there will remain uncertainty as to exactly what
entheogen-based practices are protected under the First Amendment
and RFRA and which ones are not. While the Santo Daime and UDV
opinions provide great guidance in these regards, they do not provide
much if any guidance on the definition of religion under the First
Amendment and RFRA as it relates to the sacramental consumption
of entheogens.

Over the next several years as these cases come to resolution, it is
my hope that both the Soul Quest and Arizona Yage litigation will pro-
vide some guidance on these issues. In the interim, entheogen-based
religious groups will be left to do their best in defining themselves as
religious under the First Amendment and RFRA through clearly elu-
cidated belief systems and practices. As the pro-psychedelic/entheogen
research continues to progress forward, even into FDA trials, the pub-
lic attitude surrounding the use of these sacraments will begin to soften.
Eventually, it is my belief that the public’s general attitude toward these
substances will percolate into court rooms across the country, making
it more likely for judges and juries to find entheogen-based practices to
be religious under the First Amendment and RFRA. Only time will tell.

Today, none of us would be discussing and/or practicing entheo-
gen-based religions in the United States if it weren't for the brave souls
who fought hard for these rights even before the UDV decision. From
the Native American peyotist to Johnathan Goldman and the Santo
Daime, those who have come before us put their lives and freedom on
the line to stand up for what they knew to be right and good in this
world. They represent what I would consider to be textbook examples
of sincere religious practitioners. Mr. Goldman continued to practice
his religion in Oregon even after his home was raided and his aya-
huasca confiscated by the Federal Government. I venture to say that
entheogen-based religious practitioners would not feel nearly as safe
or free in their practice today had Mr. Goldman decided to throw in
the towel after that fateful raid. For his bravery and dedication to his

visionary religion, we all should be very grateful.
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As those who support entheogen-based religious practices, we must
carry the torch forward and remain dedicated and steadfast in our con-
viction that the sacramental consumption of these substances represent
what we know to be the way for many to seek truth and enlightenment
in a world filled with deception and tyranny. Throughout the course of
history, religious practitioners of all sorts have been murdered and per-
secuted for their beliefs and practices, including ancient practitioners
of entheogen-based religions. Religious persecution has become a fact
of life in this world and where it ends no one knows. Regardless, if
we are to see positive social change in this world standing up for our
convictions is a must. If you are an entheogen-based religious prac-
titioner, | implore you to take an affirmative stand in support of all
like-minded groups. Positive and long-lasting social change isn’t effec-
tuated by those sitting on the sidelines, it’s done on the front lines and
the trenches of the fight, whether it be demonstrating in the streets or
in the courts. Now is a time to push forward with the utmost resolve
and conviction. It is my hope that one day my progeny will be able to
commune with whatever sacraments they choose without fear of repri-
sal or repercussion. To this end, I am 100% dedicated. Much Love!!!!
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