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AMinnesota Board of Barber ExaminersAEmerPency Medical Services

AMinnesota Board of Behavioral Health Regulatory Board (EMSRB)
Examiners AHealth Professionals Service Progra

AMinnesota Board of Chiropractic (HSSP)

Examiners AMinnesota Board of Marriage and

AMinnesota Board of Cosmetologist Family Therapy _ _
Examiners AMinnesota Board of Medical Practice

AMinnesota Board of Dentistry AMinnesota Board of Nursing

AMinnesota Board of Dietetics and ~ AMinnesota Board of Examiners for
Nutrition Practice Nursing Home Administrators
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A Minnesota Board of Optometry
A Minnesota Board of Pharmacy

A Minnesota State Board of Physical
Therapy

A Minnesota Board of Podiatric Medicine
A Minnesota Board of Psychology
A Minnesota Board of Social Work

A Minnesota Board of Veterinary Medicine

TREPANIER
v MACGILLIS
% BATTINA

- 'f-
_‘ Q’ “$

aéﬁll_lls Brt‘una PA




A Minnesota Board of Architecture, Engineering, Land Surveying, Landscape Architecturesc@ewe,
and Interior Design

A Minnesota Board of Private Detectives and Protective Agent Services
A Minnesota State Board of Accountancy
A Lawyers Professional Responsibility Board

A Minnesota Professional Education Licensing and Standards Board (formerly Minnesota Board of
Teaching)

A Minnesota State Board of Assessors
A Minnesota Department of Commerce (Insurance)
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Professional Licensing Board
Challenged at U.S. Supreme Court

ANorth Carolina State Board of Dental Examiners v, F3&ES. Ct. 1101 8
(2015)

ANot likely to be an issue in Minnesota
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AThe Complaint Review Process
APotential Forms of Discipline

AStrategies to Achieve the Best Outcome for your Client
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Minnesota Medical Practice Act

AChapter 147 of Minnesota Statutes
AAmended in 2017
Ahttps://trepanierlaw.com/minnesotaamendsits-medicalpractice
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https://trepanierlaw.com/minnesota-amends-its-medical-practice-act/

A 16 members appointed by the governor for feggar terms
A 10 must be licensed to practice medicine in Minnesota
A 1 or more must hold a doctor of osteopathy degree
A 5 must be public (nophysician) members.

A Approximately 30 fultime employees on staff

AMedical experts working on a contract basis

ACKS . 2FNR Aad NBLINBaASY(dSR
Office

ACKS .21 NRQa 2FFAO0Sa& I Nb
University Avenue SE, Minneapolis, MN 55414.
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Alssues licenses to qualified physicians to practice medicine in Minnesota
ADisciplines physicians and other professionals licensed under its jurisdiction

AlIn addition to physicians, the Board regulates:
A acupuncturists
A athletic trainers
A genetic counselors
A naturopathic doctors
A physician assistants
A respiratory therapists
A traditional midwives
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A Average of about 800900 complaints each year
AMost originate from patients or family members of patients

AMay also come from employers, health care providers and medical
Institutions who are obligated to report information that might indicate a
basis for disciplinary action

s APhysicians are obligated to sedfport information that could lead to
disciplinary action
AlIn some cases, other physicians report colleagues to the Board
APharmacists are also a source of complaints about prescribing practices
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A Complaints are anonymous and confidential unless the patient provides a release

A Those complaining have statutory protection against claims of defamation

A Any settlement or verdict from a claim of medical malpractice must be reported to the Board
A Note: most reports of medical malpractice settlements do not result in discipline by the

T

Board, but some do :

A If another state imposes discipline on a Minnesota licensee, that discipline must be reporte
to the Board

A The Board may take further action
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Types of Complaints

Tvvy

ACommon grounds for discipline:

(1) inability to practice medicine with reasonable skill and safety to patients,
Including issues related to chemical dependency, physical or mental incapacity, o
Incompetence, -

(2) concerns about prescribingorodeiNBE 4 ONA 0 AY IS 2F0Sy =

related to pain medication, especially opioids;
et (3) unethical or unprofessional conduct (a broad, catch all category);
onuv ao2dzy RIFNBé¢ AdadzSa AyOfdzRAy3a &SEd:
s patient;
(5) failure to provide sufficient documentation in response to an audit of continuing
medical education (CME) credits;
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ACommon grounds for discipline:
(6) improper management of medical records;
(7) unlawfully revealing privileged communications from or about a patient;
(8) false or misleading advertising;

T

(9) conviction of a felony reasonably related to the practice of medicine;
(10) disciplinary action in another jurisdiction; and
(11) abusive or fraudulent billing practices.
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ACKS . 21 NRQa&a LINA Yl NB NS aroticpfhe A 0
publicfrom the unprofessional, improper, incompetent or unlawful
practice of medicine.

ACKS . 21 NRQa YAaairzy A
damages or compensation for victims.
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AThe Board is empowered to enact the following forms of discipline
ARevoke or suspend a license;
ARevoke or suspend registration to perform interstate telemedicine;
Almpose limitations or conditions on the scope and use of a license;

T

Almpose a civil penalty;

AOrder a physician to provide unremunerated professional service (rarely
P iInvoked); and

AReprimand or censure the licensed physician

TREPANIER
i MACGILLIS
BATTINA

ATTORNEYS AT LAW

2 b K 4 . 4 > \

a0 (O N ©201
= ST
P ¥

= e TR e ;~ Opyrlg:l:lt:__ ?’/I

oy t\“

Ty s - S

acGilis BattingP.A. *

B s m -

e
tepanier M
&4_ |

POTEPE

e 2o .\.’ - N |




AAIl complaints are reviewed by one of two Complaint Review =
| 2YYAUUSSa o6al w/ €0
ATwo physicians and one public member, meets monthly ":"’v
AG¢NRALF 3S¢é LINRPOSAaay
ABoard may obtain patient records by subpoena or an authorized release &

AOnce the staff has collected | necessary documents and received the S
f AOSyasSsSQa NbalLRyaSz 0KS Ay T2NXYI u?\

for consideration S
AThe vast majority of complaints are dismissed at the triage stage. ;;f‘
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The Initial Letter

A Before the complaint is presented to the CRC, Board Staff may ask the physician or licensee to respo'ﬁd‘tﬁqf

S T -

writing. R
e~ A The first notice that a doctor may receive about a complaint is therefore a letter notifying them that a a;_\}
complaint has been filed and asking for more information. It is therefore very important (and required)’ | = X
for physicians to keep their address on file with the Board current so as not to default in responding to a* Vj :
complaint. Tl
A Physicians may retain counsel at this point. The physician may respond in writing, the lawyer may i;;:;;“_ *§
respond on behalf of the physician, or an attorney might givaiste or review a letter sent by the s o
physician. Attorneys can assist the client in understanding the complaint, organlzmg information, B
formulating an argument, removing unhelpful emotional responses and reviewing for professional tone..
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Triage/ 2 yQ(J R

Alf the CRC determines that futher Jnvestr atron IS necessary,
uz aul¥F I YyR

) Alf the CRC decides that drscrplrne IS not warranted but that the doctor or licensee

2FFTAOS 20

v\xoglg henefit from discussing the complaint in person, it can require the

£hysrcran
gAUK I aYSRAOI f 022NR)\y’Iu2N 2N
A Medical coordinator: a licensed physician on contract with the board to assist in reviewing *%3’;'
complaints
A Medical coordinator conferences usually do not take longer than a half hour or hour?i
and the complaint is usually closed and dismissed once the meeting is completed =
A The medical coordinator could send the complaint back to the CRC due to concerns
raised in the meeting
o Sy
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Notice of Conference

| Alf the CRC determines that discipline may be warranted, the Board,,
S— will send a notice compelling the licensee to appear before the CRQ_

for a conference.
AThe date, time and location of the conference will be set forth in the *‘*

notice. Rescheduling is only available for good cause. SRS

AThe conference is typically scheduled for a-twoer block of time. o

ATyplcaIIy the meeting takes place around a large conference room table at
0KS . 2FNRQa 2FFAOS o0dzZAf RAY3 2V )/)H
open to the public.
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As52y Qi 6F A0 dzyGAf GKS RIFLEe 2F GKS O2yFTSNBYOS 'u;}
hysician, look up their profile and history of d|SC|pI|ne on the Board of Medical Practice website. <~

rint a copy and review it with them. SN
e~ A Review the medical records. If your client no longer has access, you can arrange to review them‘&f\ %
: the Board office. ,,..;:; X

~ \\1_'

A Prepare a written response to the Notice of Conference. Be mindful of deadlines. Address all ISSIQES\..,

A Submit any evidence or documentation you or your client will want to reference or rely on ahead of
time. el

-
A Call Board staff or the AG if you have questions about what is in the record or the process.

A Consider preactive steps for your client, such as taking a CME course or changing their practlce
before the conference.

Thanks to Sarah Evenson, JD, MBA, former Public Board Member for Use of her Tips. }\f'\ ~ -Q',,“'..‘,
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Improper Assumptions

AComplaints are anonymous.
A5 2y QU | a4adzyS @é2dz (y26 6K2 TFACf
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A In addition to the three members of the CRC, the Board will usually have two to five staff ~~
YSYOSNE AY UKS NRB2Y f2y3 gAUK |y | G02NY S8
Ry

= A The assistant AG will read the physician his or her rights. ?;t
’ A The CRC chair will typically ask if the physician wants to make an opening statement. The CRC

members will then ask questions. NS .;;t;

A The physician will then be asked if he or she wants to make any closing statements. The \'Z

physician and his or her attorney is then asked to leave the room while the CRC dellberates X
A After ten minutes or so, the physician will be asked to return the room. :
A The CRC will then announce its decision. S35
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Complaint Review Conference

Alf the CRC decides to dismiss the complaint, the process is over
A There are no appeal rights for the person making the complaint \X
—  Alf the CRC decides that discipline is appropriate, it will almost alway5| :i =
the form of aproposed stipulation and order
A This is the equivalent of a plea bargain or settlement agreement. R
A The official written proposal will be sent by mail after the conference to the SR
licensee or their representative. R
A The physician can either Toe
A (1) agree to the discipline and sign the agreement; ; :
A (2) refuse and go to a contested case hearing; or
A (3) negotiate the specific terms of the stipulation. S
- SR
RS
M A
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A Not required, but common

A {n”t(he conference itself, the attorney usually says very little. The doctor should do most of tl‘\
alking.

A Insurance might cover fees for counsel in a licensing action

A An attorney can provide value by: }
(1) explaining the process; '
(2) preparing the physician beforehand as to what to say, and how;
(3) serving as a source of comfort and support during a stressful time;
(4) in rare circumstances, jumping in to assist a physician whose responses are not helping her position;

(5) being present so that if the case goes beyond the conference (i.e. to a contested case hearing) the [aW§
IS up to speed on what occurred, and what was said at the conference stage; and ‘

(6) assisting to review and potentially negotiate the terms of a proposed stipulation and order.
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AA complaint itself is not public and will not be accessible on the internef

or through the Minnesota Data Practices Act |
Alf a complaint is dismissed, the public will not have access to its

existence
A The Board, however, keeps a record of all complaints, including those that are |
dismissed ’
Alf discipline is imposed, the terms of the discipline are public
ACKS . 2FNR AadadzSa | LINBaa NBtSLFaS | yH

a
LINE FAES 2y O KS8ps:/nmnlgiNR@#s/nieSd@grdcicS &
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https://mn.gov/boards/medical-practice/

Ode
A Corrective actionigotO2 Y 8 A RSNBER AGRAAOALI Ay SE
AI\/Ian)ﬁsgecialist certification bodies will not renew a certification if the physician is
dzy N GRAAOALI AYSdé [/ 2NNBOUADS T OUA2Y
A Failure to recertify may disqualify a licensee from being able to bill to certain insurance

programs, which’in turn may cause them to be unemployable

A The Board is aware of these ramifications. If a physician is restricted from applying for an
unrestricted license before a certain time, and has otherwise fulfilled the requirements to
remove the discipline, the Board will often be flexible in allowing a doctor to petition for an
un-restricted license early
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Conditions on Licensure

Al 2YLIX SUA2Y 2F O2dzNESG2NJ] = LI2aaArpt

AWriting a report on a topic |
ACompliance with HPSP (typically drug testing) and maintained sobriet
AEvaluation by an outside entity such as CPAP

AMental or physical evaluation

ARegular meetings with a designated board member

APayment of civil penalty

AAudit of patient records
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ARestrictions on scope of practice or procedures
ARestrictions on prescribing

APre-approval of work setting

ARequirement of preceptor

ARequirement of chaperone
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Petitions for Unrestricted License

AOnce conditions have been met and time period has run, the
physician may submit a petition for unrestricted licensure. |

AThis is done in writing. In rare cases, upon good cause shown, the
physician may submit a petition before the set time period has )
elapsed.
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Alf a CRC recommends dlsc:lpllne but the physician refuses to S|gn7
AUALMZE FGA2Y YR 2NRSNE 0GKS O2¥L
in the Minnesota administrative law system. ==

AFewer than five percent of complaints go to this point; most are
either dismissed or settled with a stipulation and order.
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The Contested Case

A A contested case starts with a notice of hearing which sets forth the allegations
At NIASa 32 GKNRdAAK | aRAA020SNEE LINRPOSaaT
A Often, each side hires one or more experts which must be disclosed:;
A Parties are likely to meet at least once for a mediation;
ALT 0KS YSRAFTGOAZ2Y A& y20 &adz00SaafdzZz > (KS OFasS 32S8a 4;
A¢KS '[W YI1Sa FlOldzat FAYRAYyIE YR NBO2YYSYRIUOA2YAT
A The case then proceeds to the full Board (not just a committee) for brief oral argument and a final decision.

A The Board reviews any recommended disciptieenovoand is not constrained by the recommendation of the ALJ,
although findings must be based on the evidentiary findings. The Board then issues a final order for discipline

A That Order may be challenged only at the Minnesota Court of Appeals for abuse of discretion.
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