IN THE DISTRICT COURT OF TULSA COUNTY

STATE OF OKLAHOMA

TULSA HIGHER CARE CLINIC, INC., ALEXA 
)
MOSS, BRENT D. BAXTER, NICOLE E. HOLT, 
)

COURTNEY CLAYTON BENJAMIN LINDSEY, 
)

PERRY JONES III, NORMA SAPP, HAROLD 
)

JOHNSON, Jr., AMANDA THOMPSON, 

)

LARISSA DARNABY, and WHITNEY 

)

WEHMEYER, 




)








)

                       Plaintiffs,



)








)
Case No.: 

v.






)
Judge:








)

THE STATE OF OKLAHOMA ex rel., THE 
)

OKLAHOMA MEDICAL MARIJUANA 

)

AUTHORITY by and through THE 


)
JURY TRIAL DEMANDED

OKLAHOMA STATE DEPARTMENT OF 

)
ATTORNEY LIEN CLAIMED

HEALTH, THE OKLAHOMA DEPARTMENT 
)

OF PUBLIC SAFETY, and THE OKLAHOMA 
)

LAW ENFORCEMENT 



)

TELECOMMUNICATIONS SYSTEM, 

)








)


                       Defendants.



)
PETITION

COMES NOW, the Plaintiffs, Tulsa Higher Care Clinic, Inc., Norma Sapp, Alexa Moss, Brent D. Baxter, Nicole E. Holt, Courtney Clayton, Benjamin Lindsey, Perry Jones, III, Harold Johnson, Jr., Amanda Thompson, Larissa Darnaby, and Whitney Wehmeyer, individually and on behalf of a class of all those similarly situated, by and through their undersigned counsel, Ronald E. Durbin, II of Durbin Law Firm, PLLC and Rachel Bussett of Bussett Legal Group, PLLC and file this Class Action Petition against the State of Oklahoma ex rel the Oklahoma Medical Marijuana Authority by and through the Oklahoma State Department of Health, the Oklahoma Department of Public Safety, and the Oklahoma Law Enforcement Telecommunications System.  Plaintiffs allege the following based on information and belief, the investigation of counsel, and personal knowledge as to the allegations contained herein and state as follows:
NATURE OF THE ACTION: CLASS ACTION STATUS
1. This is a class action that: (1) seeks judgment declaring that patients licensed by the Oklahoma Medical Marijuana Authority (“OMMA”) pursuant to 63 O.S. §420A et seq. are not subject to disclosure of their patient information and/or status to law enforcement of any jurisdiction and/or inclusion in the Oklahoma Law Enforcement Telecommunications System without a lawfully issued warrant and/or subpoena, (2) seeks judgment declaring that the Oklahoma Medical Marijuana Authority by and through the Oklahoma State Department of Health shall not release a list of any patient licensed pursuant to 63 O.S. §420A et seq. to any law enforcement agency, the Oklahoma Law Enforcement Telecommunications System, or any other agency and/or person without order of a court of competent jurisdiction, (3) seeks judgment declaring that, in the event that any information related to patients licensed pursuant to 63 O.S. §420A et seq. has been released by the Oklahoma Medical Marijuana Authority and/or received by any law enforcement agency and/or the Oklahoma Law Enforcement Telecommunications System, that such information shall be immediately destroyed,  shall not be used in any way by such receiving agency, and that such agency shall file with this Court evidence that such records have been destroyed. 
2. The following questions of law and fact are common to each proposed Class Member and predominate over questions that may affect individual Class members, and include, among others: 
a. Whether the Oklahoma Medical Marijuana Authority (hereinafter the “OMMA”) by and through the Oklahoma State Department of Health (hereinafter the “OKDH”) has the authority to release information related to patients licensed pursuant to 63 O.S. §420A et seq. to any other agency and/or person, including but not limited to law enforcement agencies and the Oklahoma Law Enforcement Telecommunications System. 
JURISDICTION AND VENUE
3. That at all times hereinafter mentioned, the Plaintiff, Tulsa Higher Care Clinic, Inc., is an Oklahoma Corporation providing patient medical services in and around Tulsa County, State of Oklahoma, and its primary business location is Tulsa County.  
4. That Plaintiff, Alexa Moss, is a resident of Tulsa County, State of Oklahoma. 
5. That Plaintiff, Alexa Moss, possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

6. That Plaintiff, Brent D. Baxter, is a resident of Tulsa County, State of Oklahoma. 

7. That Plaintiff, Brent D. Baxter, possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

8. That Plaintiff, Nicole E. Holt, is a resident of Tulsa County, State of Oklahoma. 

9. That Plaintiff, Nicole E. Holt, possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

10. That Plaintiff, Courtney Clayton, is a resident of Tulsa County, State of Oklahoma. 

11. That Plaintiff, Courtney Clayton, possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

12. That Plaintiff, Benjamin Lindsey, is a resident of Tulsa County, State of Oklahoma. 

13. That Plaintiff, Benjamin Lindsey, possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

14. That Plaintiff, Perry Jones, III, is a resident of Tulsa County, State of Oklahoma. 

15. That Plaintiff, Perry Jones, III, possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

16. That Plaintiff, Norma Sapp, is a resident of Cleveland County, State of Oklahoma. 

17. That Plaintiff, Norma Sapp, possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

18. That Plaintiff, Harold Johnson, Jr., is a Veteran of the United States Army, receives benefits from the United States Department of Veteran Affairs, and is a resident of Okmulgee County, State of Oklahoma. 

19. That Plaintiff, Harold Johnson, Jr., possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

20. That Plaintiff, Amanda Thompson, is a resident of Tulsa County, State of Oklahoma. 

21. That Plaintiff, Amanda Thompson, possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

22. That Plaintiff, Larissa Darnaby, is a resident of Tulsa County, State of Oklahoma. 

23. That Plaintiff, Larissa Darnaby, possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

24. That Plaintiff, Whitney Wehmeyer, is a resident of Tulsa County, State of Oklahoma. 

25. That Plaintiff, Whitney Wehmeyer, possesses a current and valid Patient License issued by the Oklahoma Department of Health by and through the Oklahoma Medical Marijuana Authority. 

26. That the Defendant, State of Oklahoma is political subdivision of the United States of America.

27. That the Oklahoma Medical Marijuana Authority by and through the Oklahoma State Department of Health is an agency and political subdivision of the State of Oklahoma.  

28. That the Oklahoma Department of Public Safety (hereinafter “DPS”) is an agency and political subdivision of the State of Oklahoma.  

29. That the Oklahoma Law Enforcement Telecommunications System (hereinafter “OLETS”) is part of a political subdivision of the State of Oklahoma.  

30. That a class action pursuant to 12 O.S. §2023 is proper due to the fact that: (1) Plaintiffs are patients licensed by the OMMA pursuant to 63 O.S. §420A et seq. and thus impacted by the release of any patient information by the OMMA and/or OKDH to any law enforcement agency, including but not limited to, Defendants DPS an OLETS, (2) the class is so numerous that joinder of all members is impracticable (as of July 29, 2019, the OMMA reports 170,404 patients licensed pursuant to 63 O.S. §420A et seq.), (3) there are common questions of law and fact common to the class, (4) the claims and defenses of the representative parties are typical of the claims and defenses of the class, and (5) the representative parties will fairly and adequately protect the interests of the class.  

31. That the actions giving rise to this action occurred throughout the State of Oklahoma including Tulsa County.
32. The Court has subject matter jurisdiction over the claims alleged herein and may properly exercise personal jurisdiction over the Defendants.
33. Venue is proper in Tulsa County.  
FACTUAL BACKGROUND: GENERAL
34. Paragraphs 1 through 33 are incorporated by reference.
35. That on June 26, 2018, Initiative Petition 788 (hereinafter “788”) was approved by the citizens of the State of Oklahoma by an overwhelming majority of those voting.  State Initiative Petition 788 has subsequently been codified as 63 O.S. §420A et seq.

36. That under the statutory provisions contained in 63 O.S. §420A et seq., the OMMA by and through the OKDH was tasked with accepting, processing, and approving patient applications authorizing patients to use medical cannabis upon the recommendation of a board-certified physician.  

37. That prior to May 29, 2019, the individual Plaintiffs obtained their OMMA Patient Card, and each is currently a licensed patient pursuant to 63 O.S. §420A et seq.

FACTUAL BACKGROUND: SB 1030
38. Paragraphs 1 through 37 are incorporated by reference.
39. That on May 29, 2019, the Governor of the State of Oklahoma signed SB 1030 into law in the State of Oklahoma.  
40. SB 1030 amends 63 O.S. §420(I) to provide that, “The State Department of Health shall make available, both on its website, and through a telephone verification system, an easy method to validate the authenticity of a medical marijuana license by the unique 24-character identifier identification number. See Oklahoma S.B. 1030 attached hereto as Exhibit “A.”
41. SB 1030 amends 63 O.S. §420(J) to provide that, “[t]he State Department of Health shall ensure that all application records and information are sealed to protect the privacy of medical marijuana license applicants.” See Id. 

42. SB 1030 amends 63 O.S. §425(E) to provide that, “[n]o person holding a medical marijuana license may unduly be withheld from holding a state-issued license by virtue of their being a medical marijuana license holder including, but not limited to, a concealed carry permit.” 

43. SB 1030 provides that Section 427 of Title 63 shall be created, and provides that, “B. The State Department of Health shall assist any law enforcement officer in the performance of his or her duties upon such request by the law enforcement officer or the request of other local officials having jurisdiction. Except for license information concerning licensed patients[,] . . . the Department shall share information with law enforcement agencies upon request without a subpoena or search warrant.”  (bold emphasis added). 
44. SB 1030 provides that a new Section 427 of Title 63 shall be created, and provides that, “C. The State Department of Health shall make available all information displayed on medical marijuana licenses, as well as whether or not the license is valid, to law enforcement electronically through the Oklahoma Law Enforcement Telecommunications System.”
45.   The use of the word “licenses” without modifiers creates an ambiguity which requires this Court to interpret the intent of the Legislature, and through an examination of SB 1030 in its totality, it is clear that the word “licenses” in this provision applies to business licenses and not patient license information. 
46. That the language in 427(B) and 427(C) of SB 1030 are inconsistent with one another unless and until patient information is excluded from the provisions of 427(C), and such a finding is consistent with the express exception contained in 427(B) which does not provide for the sharing of patient information with law enforcement while at the same time authorizing the release of business information.  

47. The only logical interpretation of Section 427(C) is one which finds that patient information is not part of the information which the OMMA is authorized to share with OLETS, DPS, and/or any other law enforcement person/agency because such a conclusion is the only one consistent with SB 1030 in that it amends Section 7 of Enrolled House Bill No. 2612 to provide: 

Section 7.  A.  The Oklahoma Medical Marijuana Authority shall create a medical marijuana use registry of patients and caregivers as provided under this section.  The handling of any records maintained in the registry shall comply with all relevant state and federal laws including, but not limited to, the Health Insurance Portability and Accountability Act of 1996 (HIPAA).

B.  The medical marijuana use registry shall be accessible to:



1.  Oklahoma-licensed medical marijuana dispensaries to verify the license of a patient or caregiver by the twenty-four-character identifier; and



2.    Any court in this state.

C.  All other records regarding a medical marijuana licensee shall be maintained by the Authority and shall be deemed confidential.  The handling of any records maintained by the Authority shall comply with all relevant state and federal laws including, but not limited to, the Health Insurance Portability and Accountability Act of 1996 (HIPAA).  Such records shall be marked as confidential, shall not be made available to the public and shall only be made available to the licensee, designee of the licensee, any physician of the licensee or the caregiver of the licensee.

D.  A log shall be kept with the file of the licensee to record any event in which the records of the licensee were made available and to whom the records were provided.

E.  The Department shall ensure that all application records and information are sealed to protect the privacy of medical marijuana patient license applicants.
FACTUAL BACKGROUND: OMMA RELEASE OF PATIENT INFORMATION
48. Paragraphs 1 through 47 are incorporated by reference.
49. The OMMA publically stated that, “SB 1030 requires OMMA to share information displayed on medical marijuana licenses with the Oklahoma Law Enforcement Telecommunications system. OMMA is currently evaluating implementation timelines for this data infrastructure.”  See OMMA website screenshot attached hereto as Exhibit “B.”

50. The OMMA made no distinction between business and patient licenses as it relates to release of information to OLETS.  

51. Upon information and belief, DPS seeks disclosure of patient information by OMMA to law enforcement agencies without a warrant and/or other court order. 

52. Upon information and belief, OLETS seeks disclosure of patient information to OLETS to include in its database available to law enforcement inside and outside the State of Oklahoma.  

53. Upon information and belie, the OMMA publicly stated that it intends, as part of its release of information to OLETS, to include patient information. 
54. Upon information and belief, Representatives Jon Echols and Scott Fetgatter sought to prevent the release of such information by OMMA to DPS and OLETS, but such endeavors failed necessitating this Court’s intervention.  
COUNT 1:  DECLARATORY AND INJUNCTIVE RELIEF

55. Paragraphs 1 through 54 are incorporated by reference.
56. Pursuant to the aforementioned facts and allegations, the Plaintiffs are entitled to a declaratory judgment determining that:

(a) The OMMA by and through the OKDH is required to keep patient information confidential if such patient information was obtained by the Department through 63 O.S. §420A et seq.;

(b) That the OMMA by and through the OKDH is NOT authorized and/or allowed to release patient information obtained pursuant to 63 O.S. §420A et seq. to DPS, OLETS, or any other law enforcement agency or person, without a lawful court order;

(c) That the OMMA by and through the OKDH is NOT authorized to release patient information obtained pursuant to 63 O.S. §420A et seq. 

(d) That DPS is not entitled to patient information from the OMMA by and through the OKDH regarding patients licensed pursuant to 63 O.S. §420A et seq. without a lawful court order; 

(e) That OLETS is not entitled to receive patient information from the OMMA by and through the OKDH regarding patients licensed pursuant to 63 O.S. §420A et seq. without lawful court order; 

(f) That SB 1030, when referencing release of license information to OLETS and/or any other person and/or agency, is referring to business license information and not patient license information; and
(g) That any person and/or agency, other than the OMMA by and through the OKDH, which currently possesses and/or in the future comes into possession of any patient license information without a lawful court order, must immediately destroy said information in such a manner so as to protect inadvertent and/or accidental release of patient information.
57. Plaintiffs additionally seek injunctive relief ordering the that all agencies and/or persons employed by the State of Oklahoma refrain from any of the conduct identified in Paragraph 56(a)-(g) above. 
58. Plaintiffs additionally seek injunctive relief ordering that all Defendants, as well as the State of Oklahoma and any of its agencies and/or employees, refrain from any conduct identified in Paragraph 56(a)-(g) above. 
PRAYER FOR RELIEF


WHEREFORE, Plaintiffs pray that the Court enter judgment against all Defendants individually and in their official capacity as follows: 

(a) Judgment in favor of Plaintiffs and all Class members similarly situated; 
(b) Declaratory Judgment and Injunctive Relief as requested above;

(c) Award Plaintiffs their costs and attorney’s fees incurred herein; and

(d) Such other relief as this Court deems proper under law and equity.  
JURY TRIAL DEMANDED

ATTORNEY’S LIEN CLAIMED

Respectfully submitted,

______________________________

Ronald E. Durbin, II, OBA #22550

Durbin Law Firm, PLLC

1502 South Denver Avenue

Tulsa, OK 74119

918.712.7400

918.712.4299 ~ Facsimile

durbin@durbinlawfirm.net 

Attorney for Plaintiffs

AND



Rachel Bussett, OBA#19769



Bussett Legal Group, PLLC




2201 N. Classen Blvd. 



Oklahoma City, OK 73106



Telephone:  (405) 605-8073



Fax: (405) 212-9112



Email: 
Rachel@BussettLegal.com 
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