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DECLARATION 
OF COVENANTS, CONDITIONS AND RESTRIC TIONS 

FOR 
ONE HU NDRED HILLS 

rA�HK I or I 

THIS Declaration of Covenants, conditions and 
Restrictions (hereinafter termed the "Declaration") is made on 
this 11th day of March, 1996, by McDowell Mountain Ranch Limited 
Partnership, an Arizona limited partnership (hereinafter 
sometimes termed "Declarant 11

). 

W I T N ESS E T H: 

WHEREAS, the Declarant is the Owner of the real 
property located in Scottsdale, Arizona, which is described on 
Exhibit A (the "Property") attached hereto. 

NOW, THEREFORE, Declarant hereby declares that all of 
said real property (hereinafter sometimes referred to as One 
Hundred Hills) shall be held, sold, and conveyed subject to the 
easements, restrictions, covenants, and conditions contained in 
this Declaration which are for the purpose of protecting the 
value and desirability of, and which shall run with said 
Property, and be binding on all parties having any right, title 
or interest in said real property or any part thereof, their 
heirs, successors, and assigns, and shall inure to the benefit of 
each owner thereof. 

ARTICLE 1 
DEFINITIONS 

Section 1.1. 11 Architectural Cornmi t tee II shall mean the 
committee established by the Board pursuant to Section 3.1 of 
this Declaration. 

Section 1.2. "Architectural Committee Rules and 
Guidelines" shall mean the rules adopted by the Architectural 
Committee, as said rules may be amended from time to time. 

Section 1.3. "Articles" shall mean the Articles of 
Incorporation of the Association which have been, or will be, 
filed in the Office of the Corporation Commission of the state of 
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P.O. Box 268994 
Oklahoma City, OK  73126 
Fax 877.217.1389 

September 5, 2019 

One Hundred Hills HOA 
C/O First Service Residential  
9000 E Pima Center Parkway #300 
Scottsdale, AZ 85258 

Attn: Jonathan Tutelo 

Re: INSURED: One Hundred Hills HOA 
POLICY NO.: 606644951 

CLAIM NO:  3013152399 

DATE OF LOSS: 7-9-19

RE: Martin Pladgeman v One Hundred Hills HOA

Dear Mr. Turelo, 

Mid Century Insurance Company, a member of the Farmers Insurance Group, acknowledges receipt 
and has evaluated the matter presented by Martin Pladgeman. The complaint filed against the 
Condominiums Association alleges that a fine was assessed against his residence that was not in 
accordance with the rules and by-laws of the HOA.  

We have carefully considered all of the information provided to us and the policy issued to One 
Hundred Hills Homeowners Association (The HOA). Based upon this review we will disclaim this 
matter from coverage. The reasons for our coverage declination are set forth more fully below. 

The purpose of this letter is to provide you with our coverage analysis and to give you an 
opportunity to provide us with any additional information, which you feel, may impact our analysis 
of this claim. 

We realize the allegations being made may be unsubstantiated. However, we must refer to these 
allegations as a basis for determining how your policy will apply. Our coverage determination is not 
intended to imply that any of the allegations are true or have merit.  

By issuance of this letter, Mid Century does not waive nor shall it be estopped from relying upon 
additional coverage defenses to disclaim coverage. This letter is intended to advise you of the 
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grounds upon which coverage has been disclaimed based upon the information it has been provided 
at this time.  

Background Facts 

On April 26, 2019 there appears to have been a party at the residence of Mr. Pladgeman, 16022 N 
113th Way in the HOA. It is reported that a number of teenagers bypassed the gate system at the 
community and snuck in and there was a noise complaint. This was reported to security and they in 
turn reported it to the board. Board president Steve Kistler authorized the assessment of a $500.00 
fine on April 29, 2019 and it was processed. Written notice was made to Mr. & Mrs. Pladgeman on 
May 2, 2019. They claim that the right to appeal and notice requirements of the HOA were not 
followed.  

At this time Mr. Pladgeman has filed a multi-count complaint. Count I-Breach of Duty-as to 
requirements under state law and under the HOA by-laws and rules. Count II-Preliminary and 
permanent injunction to stop any further such actions as unfair. Count III-Declaratory Relief in 
which plaintiff wants the judge to rule the fine procedure was a violation of the by-laws and rules in 
order to stop the HOA members from assessing such fines. Count IV-Breach of the duty of Good 
Faith and Fair Dealing under AZ law in the handling of the fine assessment and Count V-Breach of 
Contract as to the issuance of the fine in violation of the by-laws and rules protocols. The damages 
demanded, beyond the injunctive relief and the declaratory relief, is for attorney fees and any other 
relief the court deems appropriate. 

Relevant Policy Information 

One Hundred Hills Homeowners Association has been provided coverage under Mid Century 
Insurance Company Condominium Liability Coverage policy, number 0606644951, with a policy 
period 01/11/2019 to 01/11/2020. The policy us written with 2,000,000.00 per occurrence and 
4,000,000.00 aggregate general liability limits. The policy utilizes the Condominium Liability 
Coverage Form, E-3314, 3rd Edition, which reads in part as follows: 

A. Coverages

1. Business Liability

a. We will pay those sums that the insured becomes legally obligated to pay as
damages because of “bodily injury”, “property damage”, “personal and
advertising injury” to which this insurance applies.  We will have the right and
duty to defend the insured against any “suit” seeking those damages.
However, we will have no duty to defend the insured against any “suit”
seeking damages for “bodily injury”, “property damage”, “personal and
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advertising injury” to which this insurance does not apply.  We may at our 
discretion, investigate any “occurrence” and settle any claim or “suit” that 
may result.  

We now refer you to Section F. Liability and Medical Expenses Definitions; 

3. "Bodily injury" means bodily injury, sickness or disease sustained by a person,
including death resulting from any of these at any time.

13. "Occurrence" means an accident, including continuous or repeated exposure to
substantially the same general harmful conditions.

14. "Personal and advertising injury" means injury, including consequential "bodily
injury", arising out of one or more of the following offenses:

a. False arrest, detention or imprisonment;

b. Malicious prosecution;

c. The wrongful eviction from, wrongful entry into, or invasion of the right of
private occupancy of a room, dwelling or premises that a person occupies,
committed by or on behalf of its owner, landlord or lessor;

d. Oral or written publication of material that slanders or libels a person or
organization or disparages a person's or organization's goods, products or
services;

e. Oral or written publication of material that violates a person's right of privacy;

f. The use of another’s advertising idea in your "advertisement"; or

g. Infringing upon another’s copyright, trade dress or slogan in your
"advertisement".

17. "Property damage" means:

a. Physical injury to tangible property, including all resulting loss of use of that
property. All such loss of use shall be deemed to occur at the time of the physical
injury that caused it; or

b. Loss of use of tangible property that is not physically injured. All such loss of use
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shall be deemed to occur at the time of the "occurrence" that caused it. 

18. “Suit” means a civil proceeding in which damages because of “bodily injury”,
“property damage”, “personal and advertising injury” to which this insurance
applies are alleged.  “Suit” includes:

a. An arbitration proceeding in which such damages are claimed and to
which the insured must submit or does submit with our consent; or

b. Any other alternative dispute resolution proceeding in which such
damages are claimed and to which the insured submits with our consent.

The requested reimbursement for funds expended by the elected board president and issued by the 
then board treasurer does not meet the definition of an ‘occurrence.’ None of the damages meet the 
definition of a “bodily injury” or a “property damage” or a “personal and advertising injury” which 
is precedent for coverage under the Insuring Agreement. Therefore we must respectfully disclaim 
coverage under Coverage A Insuring Agreement. 

The following exclusion applies under Section B-1, Exclusions: 

B Exclusions 

1. Applicable To Business Liability Coverage
This insurance does not apply to:

a. Expected Or Intended Injury

“Bodily injury” or property damage” expected or intended from the standpoint of the
insured.

b. Contractual Liability

“Bodily injury” or “property damage” for which the insured is obligated to pay
damages by any reason of the assumption of liability in a contract or agreement.
This exclusion does not apply to liability for damages:

(1) That the insured would have in the absence of the contract or agreement; or:

(2) Assumed in a contract or agreement that is an ‘insured contract’ provided the
“bodily injury” or “property damage” occurs subsequent to the execution of
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the contract or agreement. Solely for the purposes of liability assumed in an 
‘insured contract’ reasonable attorney fees and necessary litigation expenses 
incurred by or for a party other than an insured are deemed to be damages 
because of “bodily injury” or “property damage” provided: 

(a) Liability to such party for, or for the cost of, that party’s defense has
.           also been assumed in the same ‘insured contract’ and

(b) Such attorney fees and litigations expenses are for defense of that
.         party against a civil or alternative dispute resolution proceeding in
.           which damages to which this insurance applies are alleged.

Exclusion a. excludes coverage for “Property damage” that was expected or intended from your 
standpoint. The imposition of a lien is clearly done with intention as a result, exclusion 2. a. quoted 
above excludes coverage for this matter in its entirety. 

Exclusion b. of the Mid-Century policy excludes coverage for “Property Damage” for which the 
insured is obligated to pay damages by reason of the assumption of liability in a contract or 
agreement.  To the extent that One Hundred Hills HOA may be found to have initiated or imposed 
the fine/lien incorrectly and therefore are unable to collect on the fine/lien this policy is not 
applicable to any breach of contract issues or any contractual issues in regards to failure to satisfy a 
contract or agreement. 

As a result of the exclusion quoted and discussed above, this matter is expressly excluded from 
coverage under Coverage A of your Commercial General Liability Coverage Form.  As a result, we 
must respectfully disclaim coverage under the Condominium Liability Coverage form.  

We now address the Directors and Officers Policy afforded to this policy package. We must direct 
your attention to the insuring agreement located within Section A of your Directors & Officers 
Liability Coverage Form, E-9122 6th edition which states: 

A. Coverages

1. Insuring Agreement

a. We will pay the ‘loos’ which you become legally obligated to pay as a result
of a “Claim”  against any insured for any “wrongful acts” committed by any
insured person.  The “wrongful acts” must be committed in the conduct of
management responsibilities for the organization. We will have the right and
duty to defend you against any such ‘claim’, even if any of the allegations are
groundless, false or fraudulent.
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b. However, we will have no duty to defend you against any “claim” for
“wrongful acts” to which this insurance does not apply.  We may at our
discretion, investigate any “wrongful act” and settle any “claim” that may
result.
But:

(1) The amount we will pay for “loss” is limited as described in Limits Of
Insurance; and

(2) Our right and duty to defend end when we have used up the applicable
limit of insurance in the payment of “loss”.

No other obligation or liability to pay sums or perform acts or services is 
covered unless explicitly provided for under 2. Supplementary Payments. A 
“claim” by a person or organization seeking damages will be deemed to have 
been made when notice of such “claim” is received and recorded by any 
insured or by us, whichever comes first. 

All “claims” arising out of the same or related “wrongful acts” will be deemed to be one “claim” and 
shall be deemed to have been made at the time the first of those “claims” is made against any 
insured. 

Additional terms unique to this policy contained above are defined as follows: 

“Advertisement” means a notice that is broadcast or published to the general public or specific 
market segments about your goods, products or services for the purpose to attracting customers or 
supporter. 

“Claim” means: 
a. A written demand for monetary damages or non-monetary relief;
b. A civil proceeding, commenced by the service of a complaint or similar pleading;
c. A criminal proceeding commenced by the return of an indictment, or
d. A formal administrative or regulatory proceeding commenced by the filing of a notice of

charges, formal investigative order or similar document.

“Loss” means the total amount which the insured becomes legally obligated to pay as damages, 
judgments or settlements on account of all “claims” made against the insured for “wrongful acts” to 
which this insurance applies. “Loss” does not include: 

a. Defense costs
b. Taxes, fines or penalties,

HOA_0067



 
7 

c. The cost to comply with any injunctive or other non-monetary relief or any agreement to 
provide such relief, or 

d. The multiple portion of any multiplied damage award or punitive or exemplary damages. 
 
“Wrongful act” means any negligent acts, errors, omissions or breach of duty committed by an 
insured in their capacity as such.     
 
The following policy information applies under this policy. 
 
C              Who is an Insured 
 
The term insured when used in this Coverage Form includes: 
 

1. The Named Insured listed in the Declarations and its ‘subsidiaries’. 
 

2. Any person who has been, now is or shall become: 
a. A duly elected director or trustee of an insured organization; 
b. Duly elected or appointed officer of an insured organization; 
c. An employee or committee member of an insured organization whether or not salaried, 

and 
d. Any members of an insured organization acting at the direction of the organization’s 

Board of Directors or Trustees on behalf of the organization in a voluntary capacity. 
 
The following exclusion applies under this policy 
 
B             Exclusions 

  
This insurance does not apply to “claims”: 
  

1. For any “bodily injury”, “property damage”, personal and advertising injury; 
2. Relating to or arising from an insured’s dishonesty, fraud or willful violation of law, if 

a judgment or other final adjudication adverse to such insured establishes such insured 
committed such dishonest, fraudulent or willful conduct; 

 
The complaint arises out of alleged wrongful acts by the association as it relates to the assessment of 
a fine after the April 26, 2019 noise complaints. Plaintiff is claiming a violation of the by-laws and 
rules concerning the implementation of the notice and fine and lists a number of counts alleging 
breach of duty. Breach of Contract, Breach of the Duty of Good Faith and Fair Dealing under 
Arizona statute and is requesting both injunctive relief and declaratory relief as well as attorney fees 
and costs.  
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The Directors and Officers policy form, as noted above, does not cover ‘bodily injury’, ‘property 
damage’ or any ‘personal and advertising injury’ that could apply to the allegations made by the 
claimant. The Directors & officers policy form has clear definitions and the allegations in the 
complaint alleged conduct that may fail to meet the definition of “wrongful act” or “loss” listed 
above. The complaint does not actually make any monetary requests as to damages.  This reservation 
of rights letter is intended to set forth the Mid Century Insurance Company’s reservations with 
regard to insurance coverage that could arise from this litigation.   

Coverage Discussions/Analysis 

As indicated in the insuring agreement cited above, the Condominium Liability coverage will pay 
those sums an insured is legally obligated to pay as damages because of “bodily injury”, “property 
damage”, or “personal and advertising injury” to which this insurance applies due to an 
“occurrence”. Based upon the information available it does not appear that this claim for injunctive 
relief, declaratory relief and the alleged Breach of Duty, Breach of Contract or the Breach of Duty of 
Good Faith and Fair Dealing under prevailing Arizona statute  meets the definitions of ‘bodily 
injury’, ‘property damage’, advertising injury’ or ‘personal injury’. Nor does it appear to meet the 
definition of an ‘occurrence’ As such we cannot extend coverage under this policy form as the 
“occurrence” trigger has not been met. The claims made D&O coverage form part of this package of 
insurance has express exclusions to claims pursued, and found by adjudication, for any alleged 
dishonesty. Under such an outcome the D&O coverage form potentially may not extend coverage to 
this matter. However, at this time, the D&O does appear to trigger to this matter. 

Conclusion 

For the reasons cited above, we must respectfully issue a partial disclaimer of coverage. By naming 
the specific grounds for disclaiming coverage and/or the duty to defend, we do not waive any rights 
or any other provisions and conditions of the policy of insurance.  We specifically reserve all rights 
and remedies under the policy including the right to file a declaratory action. 

As there are coverage issues involved as outlined above, we will proceed to handle this matter under 
a reservation of rights. If you receive any additional correspondence and/or a lawsuit, please forward 
it to us immediately for review and further consideration of coverage. While there may be an 
obligation to defend pursuant to the Contractors Error Or Omission coverage form, indemnification 
is dependent on the determination of the applicability of the above quoted exclusions and 
endorsement as discussed above. 

The position outlined above is based upon our investigation and information secured through this 
date.  If you have any additional information regarding this matter that you would like us to 
consider, or if a lawsuit is filed in relation to this matter, please direct it to the attention of Redmond 
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Walsh, Sr. Commercial Claims Representative for review and consideration.  She can be reached at 
(248) 288-9209.  Any additional information received will be promptly reviewed.

Sincerely, 
Mid Century Insurance Exchange

Michael Cottle 
Commercial Claims Supervisor 
Business Insurance Liability Claims-Central East Zone 

CC: kmeyer1@farmersagent.com 
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