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WASHINGTON STATE SUPERIOR COURT FOR THURSTON COUNTY 9 

 10 

TYLER G MILLER,    Case No.: 21-2-00092-34 11 

  Plaintiff,    PLAINTIFF’S OPENING BRIEF 12 

vs.         13 

JAY INSLEE, ET AL,    14 

  Defendants,    15 

  16 

I. INTRODUCTION 17 

1.1 Plaintiff brings this case to vindicate his lawful rights and privileges under Article 18 

II § 11 of the Constitution of the State of Washington to attend and observe, in-person, floor 19 

sessions of both houses of the Washington State Legislature, now sitting in open session. These 20 

rights and privileges were denied to the Plaintiff directly due to the actions of the Defendants, 21 

acting under the color of law, making each defendant guilty of a gross misdemeanor under RCW 22 

9A.80.010.1 23 

                                                           
1 RCW 9A.80.010, Official misconduct. (1) A public servant is guilty of official misconduct if, 

with intent to obtain a benefit or to deprive another person of a lawful right or privilege: (a) He 

or she intentionally commits an unauthorized act under color of law; or (b) He or she 

intentionally refrains from performing a duty imposed upon him or her by law. (2) Official 

misconduct is a gross misdemeanor. https://app.leg.wa.gov/RCW/default.aspx?cite=9A.80.010 

http://app.leg.wa.gov/RCW/default.aspx?cite=9A.80.010
https://app.leg.wa.gov/RCW/default.aspx?cite=9A.80.010
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1.2 Article II § 11 of the Constitution of Washington State states, in part, “The doors 1 

of each house shall be kept open, except when the public welfare shall require secrecy.”2 The 2 

clear textual and historical intent of this provision is to provide the public with unfettered access 3 

by which to observe, in person, the operations and conduct of their elected representatives during 4 

the legislative session. Article I § 29 of the Constitution of the State of Washington 5 

unambiguously states that, “The provisions of this Constitution are mandatory, unless by express 6 

words they are declared to be otherwise.”3 Nowhere in any other part of the Constitution of the 7 

State of Washington is it stated, suggested, or alluded to that Article II § 11 is conditional or 8 

capable of temporary suspension. Therefore, Article II § 11 is a mandatory constitutional 9 

provision – one which the defendants, by virtue of their offices, are obligated to guarantee and 10 

carry out. 11 

1.3 January 11, 2021 began the current legislative session. Plaintiff had fully intended 12 

to attend the proceedings in both chambers on that day and on various other days that followed. 13 

He ultimately refrained, and continues to refrain, from attempting to attend due to the imminent 14 

threat of harm caused by the erection of a chain-linked fence surrounding the Legislative 15 

Building, and the presence of a multitude of officers from the Washington State Patrol (WSP) 16 

and Washington National Guard (WNG). This imminent harm was created by orders from the 17 

Defendants to the WSP to detain and arrest any unauthorized persons attempting to cross the 18 

                                                           
2 Constitution of the State of Washington, Article II § 11: JOURNAL, PUBLICITY OF 

MEETINGS - ADJOURNMENTS. “Each house shall keep a journal of its proceedings and 

publish the same, except such parts as require secrecy. The doors of each house shall be kept 

open, except when the public welfare shall require secrecy. Neither house shall adjourn for more 

than three days, nor to any place other than that in which they may be sitting, without the 

consent of the other.” 
3 Constitution of the State of Washington, Article 1 § 29: CONSTITUTION MANDATORY. 

“The provisions of this Constitution are mandatory, unless by express words they are declared to 

be otherwise.” 
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perimeter created by the chain-linked fence. This threat of harm continues as long as the fencing 1 

remains up and the orders of detainment and arrest persists. 2 

1.4 Alternatively, Plaintiff faces the same threat of harm from detainment and arrest 3 

due to the actions of the Defendants in closing and restricting access to the Legislative Building, 4 

even without the chain-linked fence in place. Although the Legislative Building has been closed 5 

to the public since last March in accordance with Proclamation 20-25 issued by Defendant 6 

Inslee, the Legislature has been in adjournment for the bulk of that time, thus rendering the 7 

provisions of Article II § 11 moot.4 Now that the Legislature is in session, Article I § 29 demands 8 

that the Defendants provide for a plan and method to ensure public access inside the Legislative 9 

Building, specifically providing for public access to the viewing galleries of each house to fulfill 10 

the requirements of Article II § 11. Until this is done, Defendants continue to be guilty under 11 

RCW 9A.80.010 of creating an imminent threat of harm to the rights and privileges of the 12 

Plaintiff under Article II § 11 of the Constitution of the State of Washington. 13 

II. PARTIES 14 

2.1 Plaintiff is a private citizen of the State of Washington, residing in Bremerton, 15 

Kitsap County. 16 

2.2 Defendant Liu is the current Director of the Department of Enterprise Services, 17 

whose office is located at 1500 Jefferson Street SE, Olympia, WA. Under RCW 43.19.125(1), 18 

“The director of enterprise services shall have custody and control of the capitol buildings and 19 

grounds, supervise and direct proper care, heating, lighting and repairing thereof, and designate 20 

rooms in the capitol buildings to be occupied by various state officials.”5 (Emphasis added)  21 

                                                           
4 Gubernatorial Proclamation 20-25 was issued March 25, 2020. The 2020 Legislative Session 

adjourned sine die on March 12, 2020. 
5 RCW 43.19.125; https://app.leg.wa.gov/RCW/default.aspx?cite=43.19.125 

https://app.leg.wa.gov/RCW/default.aspx?cite=43.19.125
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2.3 Defendant Inslee is the current Governor of the State of Washington, whose office 1 

is located inside the Legislative Building at 416 Sid Snyder Ave SW, Olympia, WA. The 2 

Governor is Chief of the Executive Branch for Washington State and exercises sole authority 3 

over the Director of Enterprise Services, pursuant to RCW43.19.008(2).6 4 

III. NARRATIVE OF FACTS 5 

3.1 Acting in his official capacity, on or about March 23, 2020, Director Liu closed 6 

public access to the Legislative Building on the Capitol Campus in accordance with 7 

Gubernatorial Proclamation 20-25 issued by Defendant Inslee. This closure remains in place.7 8 

3.2 On or about January 8, 2021, acting in his official capacity, Defendant Inslee 9 

ordered the activation of up to 750 members of the WNG to support security activities at the 10 

capitol campus. This action was taken, according to Defendant Inslee, as a precautionary 11 

measure in response to unspecified threats of violence against the Legislative Building and 12 

surrounding capitol campus leading up to the start of the 2021 legislative session and the January 13 

20, 2021 Presidential inauguration. This order included a significant increase in the number of 14 

WSP officers on the capitol campus as well.8 15 

                                                           
6 RCW 43.19.008 (2): “The executive head and appointing authority of the department is the 

director. The director is appointed by the governor, subject to confirmation by the senate. The 

director serves at the pleasure of the governor. The director is paid a salary fixed by the 

governor in accordance with RCW 43.03.040. If a vacancy occurs in the position of director 

while the senate is not in session, the governor shall make a temporary appointment until the 

next meeting of the senate at which time he or she shall present to that body his or her 

nomination for the position.” https://app.leg.wa.gov/RCW/default.aspx?cite=43.19.008 
7 This status is current via the Dept. of Enterprise Services website, last updated January 27, 

2021. https://des.wa.gov/about/agency-overview/des%E2%80%99s-response-covid-19#3; Last 

accessed 1/31/2021. 
8 https://www.governor.wa.gov/news-media/inslee-statement-security-measures-2021-

legislative-session (Enclosure 1) 

http://app.leg.wa.gov/RCW/default.aspx?cite=43.03.040
https://app.leg.wa.gov/RCW/default.aspx?cite=43.19.008
https://des.wa.gov/about/agency-overview/des%E2%80%99s-response-covid-19#3
https://www.governor.wa.gov/news-media/inslee-statement-security-measures-2021-legislative-session
https://www.governor.wa.gov/news-media/inslee-statement-security-measures-2021-legislative-session
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3.3 On or about January 9, 2021, Defendant Liu, acting in his official capacity, 1 

provided for the erection of a chain-linked fence on the Capitol grounds which surrounded the 2 

entirety of the Legislative Building, Temple of Justice, and both legislative office buildings 3 

located on the South side of the Legislative Building. It is unknown whether this action was 4 

taken independently by Defendant Liu, or under the direction of, and in conjunction with, the 5 

orders from Defendant Inslee to provide for an increased security presence in the form of WSP 6 

officers and WNG troops. What is known is that this fencing remains in place specifically at the 7 

direction of Defendant Liu until at least March 1, 2021.9 8 

3.4 On January 11, 2021, Plaintiff had the full intention of attending, in-person, the 9 

opening sessions of both the House of Representatives and Senate and observing their 10 

proceedings from the viewing galleries in each chamber. Observing the physical barrier of the 11 

erected fence, combined with the presence of the WNG and increased presence of the WSP, 12 

Plaintiff perceived an imminent threat of detainment and arrest if he were to proceed with his 13 

intentions. This caused the Plaintiff to refrain from exercising his right and privilege under 14 

Article II § 11 of the State Constitution for fear of this imminent threat. 10   15 

3.5 Due to this ongoing threat of harm to his constitutional rights and privileges, on 16 

January 21, 2021, Plaintiff filed this action to vindicate and restore his presently denied rights, as 17 

well as to guard against any future harm to them by the Defendants. 18 

IV. TEXTUAL HISTORY 19 

4.1 Article II § 11 of the Constitution of Washington State reads: 20 

                                                           
9https://des.wa.gov/sites/default/files/public/documents/Facilities/CapitolCampus/EstablishingRe

strictedArea-Jan-2021.pdf?=eee96 (Enclosure 2) 
10 Plaintiff’s fears were realized as evidenced in the arrest of two other individuals on January 

11, 2021 for attempting to go inside the erected fenced perimeter. 

https://komonews.com/news/local/2-arrested-at-olympias-capitol-campus-for-disobeying-police 

https://des.wa.gov/sites/default/files/public/documents/Facilities/CapitolCampus/EstablishingRestrictedArea-Jan-2021.pdf?=eee96
https://des.wa.gov/sites/default/files/public/documents/Facilities/CapitolCampus/EstablishingRestrictedArea-Jan-2021.pdf?=eee96
https://komonews.com/news/local/2-arrested-at-olympias-capitol-campus-for-disobeying-police
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Each house shall keep a journal of its proceedings and publish the 1 

same, except such parts as require secrecy. The doors of each house 2 

shall be kept open, except when the public welfare shall require 3 

secrecy. Neither house shall adjourn for more than three days, nor 4 

to any place other than that in which they may be sitting, without the 5 

consent of the other.11 6 

This exact language was written into the original State Constitution when it was first drafted in 7 

1878, appearing there as Article VI § Section 12.12 The section contains three separate, yet 8 

interrelating clauses of one sentence per clause. Unfortunately, the debate record of the 9 

conventions which adopted both the 1878 and the subsequent and current 1889 Constitutions left 10 

us no record of the specific reasoning for the inclusion of these clauses. However, we can access 11 

and analyze the available information necessary to illuminate the meanings, context, and intents 12 

for this Section, and specifically for the second clause, central to this case.  13 

4.2 Isolating the second clause of the Section, it is worth noting that no fewer than 35 14 

other State’s Constitutions have this clause in substantially the same form, with a majority of 15 

those appearing as a stand-alone section.13 However, the wording of the sentence as it appears in 16 

the Washington Constitution is somewhat nebulous. While the clear, overarching purpose of the 17 

entire Section is to establish transparency and differentiate between open and secret proceedings, 18 

the precise meaning and scope of the words that are used in the first clause of the second 19 

                                                           
11 Constitution of the State of Washington, Article II § 11. 
12 https://www.sos.wa.gov/_assets/legacy/1878constitution.pdf 
13 Alabama, Arkansas, California, Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, 

Indiana, Iowa, Louisiana, Maryland, Michigan, Minnesota, Mississippi, Missouri, Montana, 

Nebraska, Nevada, New Hampshire, New Mexico, New York, North Dakota, Ohio, Oregon, 

Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Wisconsin, and 

Wyoming. 

https://www.sos.wa.gov/_assets/legacy/1878constitution.pdf
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sentence is debatable. Are the doors literal doors, or are they poetically metaphoric - as human 1 

eyes are sometimes referred to as “the windows to the soul?” If it is the former, then does it 2 

apply to every door of each house? For that matter, are the physical limits of each “house” 3 

confined to the walls enclosing the main chamber floor?  4 

4.3 The use of the word “open” must also be explored and contextualized in order to 5 

derive a precise meaning and application. Again, it is superficially clear that the authors of this 6 

text sought to differentiate between proceedings that were “open,” versus ones that require 7 

“secrecy,” and would therefore be “shut” or “closed.” So in this sense, the use of the word 8 

“open” leans heavily on the metaphorical usage to simply mean, “open for all to see and/or 9 

hear.” The first sentence of the Section suggests that this can be achieved simply through the 10 

availability of the published proceedings. However, if that were a mere alternative or a wholly 11 

sufficient one, then why include the third sentence in the Section? This “adjournment clause,” 12 

placed in the overall context of this Section, appears to have connected to it the deep concern that 13 

the location of, and times for, each house’s activities are known. At a minimum known to the 14 

members of the other house, but also, looking at the whole context of the Section, known to the 15 

public generally. 16 

4.4 When looked at in this holistic manner, the obvious meanings derived in the first 17 

clause of the second sentence in this Section seems to argue for a literal interpretation. The doors 18 

are, in fact, the literal doors of each house. Which doors and how many are immaterial to the 19 

point. The authors of this Section (and presumably those that ratified it), understood this clause 20 

to compel the actual doors of each house to remain physically open, but for necessary secrecy. 21 

Although it is not explicitly stated, the necessary inference is that to practically achieve 22 
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proceedings that are, in fact, open for all to see and/or hear, it would necessitate the ability for all 1 

– “the public” – to be able to physically enter each house to see and/or hear the proceedings.  2 

4.5 Still, there will be those who argue that the second sentence does not actually 3 

speak to a right of the public to be physically present during proceedings, insisting instead that 4 

this second sentence is merely a completion statement of the first sentence. This view ignores the 5 

third sentence entirely and relies upon an almost purely metaphorical interpretation of the second 6 

sentence. Plain reason should reject such a view, and if it cannot, then an analysis of how this 7 

sentence appears in similar documents should dispel any doubt.  8 

4.6 As was already mentioned, text of the second sentence in Article II § 11 9 

substantially appears in no fewer than 35 other State’s Constitutions. In some of those documents 10 

it is wrapped up with the “Journals” and “Adjournment” clauses as it is in Washington’s 11 

Constitution. When it does stand alone as a separate section, it is most often placed close to these 12 

other clauses, usually immediately before or after, or in-between them. In many of these 13 

instances the language is made more explicit as to what “open” means, adding phrases such as, 14 

“…to the public…,” or, “…for the admissions of all persons….”14 At least 7 States made the 15 

right of public attendance to legislative proceedings so explicit as to add specific clauses for the 16 

removal of any member(s) of the public that “disturb” or “dishonor” that body.15 And at least one 17 

                                                           
14 California, Connecticut, Florida, Georgia, Hawaii, Minnesota, Montana, New Mexico, North 

Dakota, Ohio, and Utah each have explicit language that meetings shall “be public” or shall “be 

open to the public.” New Hampshire, Pennsylvania (1776), and Vermont each add “for the 

admission of all persons…” And Louisiana explicitly states that, “No person shall be denied the 

right to observe the deliberations of public bodies and examine public documents, except in 

cases established by law.” (Article XII § 3). 
15 Indiana, Mississippi, Nevada, New Hampshire, Tennessee, Texas, and Vermont all have 

expulsion and imprisonment clauses for non-members who disturb or disrupt proceedings. 
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State, California, goes so far as to create an explicit right of action for members of the public that 1 

are denied this right.16 2 

4.7 Some may argue that the lack of such specificity in the Washington State 3 

Constitution shows an intent of the authors to not, in fact, create any such right for its citizens. 4 

To properly consider that argument we must look at the historical origin and application of the 5 

clause. It is found in at least four of the original 13 State’s Constitutions adopted after the 6 

Federal Constitution in 1790, with at least one, Pennsylvania, having the clause in its original 7 

1776 Constitution.17 Given its substantive inclusion in all but 6 State’s Constitutions from that 8 

time through inclusion in the Washington State Constitution, guaranteeing that the public could 9 

not be shut out of the legislative process appears to have placed as highly significant in terms of 10 

importance to those organizing bodies.18  11 

4.8 What is even clearer is that these clauses have rarely (if ever) been challenged – 12 

even through times of crisis, to include numerous instances of the outbreak of deadly disease, 13 

civic upheaval, and even our Civil War. At most we have historically seen increased security 14 

                                                           
16 “Except as provided in paragraph (3), the proceedings of each house and the committees 

thereof shall be open and public. The right to attend open and public proceedings includes the 

right of any person to record by audio or video means any and all parts of the proceedings and 

to broadcast or otherwise transmit them; provided that the Legislature may adopt reasonable 

rules pursuant to paragraph (5) regulating the placement and use of the equipment for recording 

or broadcasting the proceedings for the sole purpose of minimizing disruption of the 

proceedings. Any aggrieved party shall have standing to challenge said rules in an action for 

declaratory and injunctive relief, and the Legislature shall have the burden of demonstrating that 

the rule is reasonable.” (Article IV § 7(c)) 
17 Connecticut, Delaware, New Hampshire, and Pennsylvania. Pennsylvania’s 1776 Constitution 

read, “The doors of the house in which the representatives of the freemen of this state shall sit in 

general assembly, shall be and remain open for the admission of all persons who behave 

decently, except only when the welfare of the state may require the doors to be shut.” (Chapter II 

§ 13) 
18 Of States admitted to the Union after adoption of the Federal Constitution, Colorado, Illinois, 

Kansas, Kentucky, Maine, and West Virginia are the only states to leave this clause out of their 

respective State Constitutions. 
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measures that screen and monitor the public, not shut them out completely. Perhaps the pretext 1 

of public access to governmental proceedings has existed as such a matter-of-fact element of our 2 

political identity since our founding, that any previous notions of attempting to curb that right in 3 

any way simply never occurred? Or if it did, it was just as quickly and condemningly dismissed 4 

as any thought of returning to a monarchical system would have been then or would be today. 5 

4.9 One finale point on this argument is worth noting – the architectural history of the 6 

various State’s Legislative Buildings, to include the Capitol of the United States, and certainly 7 

ours in Olympia, bears out the very clear intent that the public has a rightful place in observing 8 

these proceedings. It is not argued here that the designers, by their designs and own volition, 9 

created or attempted to impute any such right. Rather, the already existing understanding of this 10 

right was reflected through their designs and construction. For, if it was the intent and 11 

expectation that the people ever be cut off from this right of attendance and observation, then 12 

why ever provide galleries from which this attendance and observation can (and does) take 13 

place?  14 

V. INADEQUATE SUBSTITUTION 15 

5.1 In planning for the 2021 Legislative Session, Leadership from both the Senate and 16 

House of Representatives conferred to produce similar, yet distinct, plans for operating under the 17 

public health crisis caused by the coronavirus pandemic.19 These plans were formally adopted by 18 

each legislative house in the adoption of their internal rules, per Article II § 9.20 In each adopted 19 

                                                           
19 House Operational Plans: 

https://leg.wa.gov/House/Documents/House2021Session%20Plan.pdf. (Enclosure 3). Senate 

Operational Plans: https://leg.wa.gov/Senate/Documents/2021%20In-

person%20Session%20Plan%20-%201_7%20FO%20Updated.pdf?csf=1&e=0paA6J (Enclosure 

4) 
20 Constitution of the State of Washington, Article II § 9: RULES OF PROCEDURE. “Each 

house may determine the rules of its own proceedings, punish for contempt and disorderly 

https://leg.wa.gov/House/Documents/House2021Session%20Plan.pdf
https://leg.wa.gov/Senate/Documents/2021%20In-person%20Session%20Plan%20-%201_7%20FO%20Updated.pdf?csf=1&e=0paA6J
https://leg.wa.gov/Senate/Documents/2021%20In-person%20Session%20Plan%20-%201_7%20FO%20Updated.pdf?csf=1&e=0paA6J
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plan were provisions for providing either televised or internet-streamed content for both chamber 1 

floor and committee room activities. Additionally, both plans included provisions for remote 2 

participation by the public in committee hearings and/or contacting their representative to 3 

express views on legislation. Both plans, as adopted, are wholly inadequate substitutes for in-4 

person participation, and both fail to meet the Constitutional requirements of Article II § 11 of 5 

the State Constitution. 6 

5.2  Technological Inequity – The adopted rules in both legislative houses depend 7 

upon a parity in technological access that simply does not exist. It does not exist within the 8 

general public, nor does it exist among actual members of the legislature. Whether by economic 9 

circumstance or otherwise, it is a plain reality that not every person in our state owns, or has the 10 

access to, the means by which to observe their elected representatives. Even if they own the 11 

technological hardware necessary, it does not follow that they have the subscription-based 12 

services needed for access. In these cases, even the normally publicly available access via 13 

schools, libraries, or commercial businesses that offer these services (internet cafés for example, 14 

or free public Wi-Fi at a restaurant) is not an option at this time due to the restrictions currently 15 

in place over COVID-19. However, even restoration of these avenues of access will not remedy 16 

the fact that a significant portion of the public remains limited, or completely without, the means 17 

by which to participate in these remote options.  18 

5.3 Technological Frailty – The practical operation of the legislative session under 19 

these remote conditions is not dependable and has already seen numerous failings. These range 20 

from “minor technical glitches” that completely interrupt or cause broken video and audio 21 

                                                           

behavior, and, with the concurrence of two-thirds of all the members elected, expel a member, 

but no member shall be expelled a second time for the same offense.” 
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connections and feeds, to reported instances of outright censorship of testimony by those with 1 

opposing views of the presiding officer. The implication here is not to make any accusations of 2 

widespread malicious malfeasance by any legislative officials, but to merely draw attention to 3 

the increased possibility of misconduct under these conditions. While in-person proceedings are 4 

not completely free from these risks, the possible avenues by which these improprieties my occur 5 

are greatly reduced when the technological component is not the sole means of participation. 6 

Even absent any human-caused errors, intentional or otherwise, we know that technology, over 7 

the long run, fails. When this happens in the court setting, there are rules and procedures that 8 

protect the parties’, and the court’s, rights. In the 2021 remote legislative setting there are no 9 

such protections of the people’s rights.  10 

5.4 Rights Need Not Be Justified – At the very core of our conception of liberty is 11 

the idea that a right, if it is truly held to be a right, is not one that demands justification to any 12 

other person, group, or body – especially government. In fact, according to Article I § 1 of the 13 

Constitution of the State of Washington, the only point and purpose of government is to “protect 14 

and maintain individual rights.”21 If we accept the premise that, at the very least, Article 2 § 11 15 

guarantees a right to observe (and implicitly participate in) the conduct of legislative proceedings 16 

by the public, then that carries with it the principle that the expression of this right is wholly up 17 

to the individual exercising it, to the extent that it does not impede others in the exercise of their 18 

rights or present an inherent and unreasonable risk of harm.  19 

5.5 The truth of this was elucidated most vividly through the decades-long struggles 20 

of the civil rights movement and is best exemplified with experience of Rosa Parks. She had the 21 

                                                           
21 Constitution of the State of Washington, Article I § 1: POLITICAL POWER. “All political 

power is inherent in the people, and governments derive their just powers from the consent of the 

governed, and are established to protect and maintain individual rights.” 
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right to ride on the public bus. That right carries with it the presumption of being able to freely 1 

choose where on the bus she would ride. The government made laws that limited the expression 2 

of that right while claiming that this limited expression still fulfilled the essential quality of the 3 

right. Rosa Parks was not being denied the right to ride the bus, she was simply being limited in 4 

how she could exercise that right by being forced to sit at the back of the bus. Why she wanted to 5 

choose to sit in the front of the bus is immaterial - the court ruled that it was her right to do so.22 6 

Equally applicable to this case, it does not matter why the Plaintiff or others may want to view 7 

legislative proceedings in-person, it is their right to do so. Denying them this right on the theory 8 

that the right is being fulfilled by an alternate means is no different than asserting that Rosa 9 

Parks’ rights were fulfilled when she was being forced to ride in the back of the bus.  10 

VI. THE CONSTITUTION IS MANDATORY 11 

6.1 Article 1 § 29 of the Constitution states: 12 

“The provisions of this Constitution are mandatory, unless by 13 

express words they are declared to be otherwise.” 14 

6.2 There is no other section of the Constitution which affects Article 2 § 11. It is, 15 

therefore, a mandatory provision of the Constitution which cannot be deviated from without 16 

Amendment per Article XXIII.  17 

6.3 It is argued by many that the extraordinary circumstances of fighting a global 18 

pandemic give excuse for temporarily waiving, suspending, or altering constitutional provisions. 19 

This cannot be. While our State and National histories certainly provide many examples of times 20 

where the government has responded to extreme situations by skirting constitutional provisions 21 

                                                           
22 Although Rosa Parks was not a party to Browder v. Gayle, 142 F. Supp. 707 (1956), her 

protest touched off the Montgomery Bus Boycott which led to that case, which was ultimately 

decided on 14th Amendment Equal Protection grounds.  
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and principles, it is also true that these are arguably some of the darkest pages in our past. How 1 

many times must we indulge the delusion that sacrificing foundational ideals and freedoms are 2 

the answer to unknown challenges?  3 

6.4 The Constitution exists to provide a framework for our government. That 4 

government’s sole purpose is to “protect and maintain individual rights.”23 The Constitution is 5 

not meant to be suspendable, but it is amendable. If and when the People, through their elected 6 

representatives, choose to alter it, then the Constitution itself provides the means through which 7 

that may happen. Individual fiat by the Governor is not that mechanism. Bureaucratic policy and 8 

rulemaking by departmental agency Directors is not that mechanism. Not even the Legislature, 9 

when acting outside of the strictures of Article XXIII, is that mechanism.  10 

VII. CONCLUSION 11 

7.1 Article II § 11 of the Constitution of the State of Washing is clear – when the 12 

Legislature is in session, the right of the people to attend, in-person, and observe their 13 

proceedings cannot be denied. The actions of the Defendants in responding to the perceived 14 

threat from the COVID-19 virus, as well as from alleged threats of violent civil unrest targeting 15 

the Capitol Campus, have manifestly violated this right. While the stated motives for taking these 16 

actions are clearly within the proper purview of the responsibilities for each of the Defendant’s 17 

offices, the Constitution clearly disallows the methods that each employed once the legislative 18 

session began. 19 

7.2 The textual history of Article II § 11 unquestionably provides for the protection of 20 

a transparent and accessible Legislature. It does so by mandating that a record of legislative 21 

proceedings be maintained; that those proceedings remain open to the public for attendance and 22 

                                                           
23 Constitution of the State of Washington, Article I § 1. 



P L A I N T I F F  O P E N I N G  B R I E F  -  P A G E  15 | 33 

 

observation; and that the legislative bodies cannot meet at times and in places not declared in 1 

advance and generally known.  2 

7.3 The development and implementation of technology has greatly enhanced the 3 

ability to fulfill the requirements of Article II § 11, but it has not, and cannot by itself, fully 4 

achieve the requirements of this Section of the Constitution.  5 

7.4 The Constitution of the State of Washington is superior to all Statutes and 6 

Administrative Rules in this State. Its provisions are mandatory. Extreme and exigent 7 

circumstances cannot undo this reality without completely unraveling all threads of authoritative 8 

cohesion. In short, a disregard of such a clear and direct constitutional provision would signal 9 

that no constitutional provision need ever be followed or respected. Such a decision would only 10 

serve to further justify the contempt toward government that is leading many to take increasingly 11 

aggressive actions in protest. 12 

7.5 The Plaintiff prays, therefore, that this Court will find in his favor and order both 13 

the removal of the chain-linked fences surrounding the Legislative and other buildings of the 14 

Capitol Campus, as well as the restoration of the public inside the Legislative Building during 15 

the legislative session, and provide the injunctive relief sought prohibiting either Defendant from 16 

taking this or any other actions in the future that result in the denial of the public’s rights under 17 

Article II § 11 of the Constitution of the State of Washington. 18 

 19 

Dated this 1st day of February 2021.  20 

         s/Tyler G Miller   21 

  Tyler G. Miller 22 

        Pro Se Plaintiff 23 

        6000 W Sherman Heights RD 24 

        Bremerton, WA 98312  25 

        (360) 535-9643 26 



P L A I N T I F F  O P E N I N G  B R I E F  -  P A G E  16 | 33 

 

Plaintiff Opening Brief – Enclosure 1 

https://www.governor.wa.gov/news-media/inslee-statement-security-measures-2021-legislative-

session 
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Plaintiff Opening Brief – Enclosure 2 

https://des.wa.gov/sites/default/files/public/documents/Facilities/CapitolCampus/EstablishingRes

trictedArea-Jan-2021.pdf?=eee96 
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Plaintiff Opening Brief – Enclosure 3 pg. 1 of 6 
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Plaintiff Opening Brief - Enclosure 3 pg. 3 of 6 
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Plaintiff Opening Brief – Enclosure 3 pg. 4 of 6 
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Plaintiff Opening Brief – Enclosure 3 pg. 5 of 6 
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Plaintiff Opening Brief – Enclosure 3 pg. 6 of 6 
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Plaintiff Opening Brief – Enclosure 4 pg. 1 of 9 
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Plaintiff Opening Brief – Enclosure 4 pg. 2 of 9 
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Plaintiff Opening Brief – Enclosure 4 pg. 3 of 9 
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Plaintiff Opening Brief – Enclosure 4 pg. 4 of 9 
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Plaintiff Opening Brief – Enclosure 4 pg. 5 of 9 
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Plaintiff Opening Brief – Enclosure 4 pg. 6 of 9 
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Plaintiff Opening Brief – Enclosure 4 pg. 7 of 9 
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Plaintiff Opening Brief – Enclosure 4 pg. 8 of 9 
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DECLARATION OF SERVICE 1 

I hereby declare that on this day I caused the foregoing document to be served by U.S. Mail, 2 

postage pre-paid, on the following: 3 

 Zachary Pekelis Jones and Christina Sepe, 4 

 Assistant Attorney’s General 5 

 Jeffrey T. Even and Emma Grunberg, 6 

 Deputy Solicitors General 7 

 800 Fifth Avenue, Suite 2000 8 

 Seattle, WA 98104-3188 9 

 206.464.7744 10 

 Dated this 1st day of February, 2021, at Bremerton, Washington. 11 

         s/Tyler G. Miller  12 

         Tyler G. Miller 13 

Plaintiff 14 

6000 W Sherman Heights RD 15 

Bremerton, WA 98312 16 

(360) 535-9643 17 
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