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UNIT 4 

Emergency provisions 

Emergency provisions were made in Constitution for safeguard and protect the security, 

integrity and stability of the country and effective functioning of State Governments. 

Emergency is a unique feature of Indian Constitution that allows the center to assume wide 

powers. Emergency Provisions are contained in Part 18th of the Constitution of India. The 

President of India has the power to impose emergency rule in any or all the Indian states if the 

security of part or all of India is threatened by “war or external aggression, armed rebellion”. 

When the Constitution of India was being drafted, India was passing through a period of stress 

and strain. Partition of the country, communal riots and the problem concerning the merger of 

princely states including Kashmir. Thus, the Constitution-makers thought to equip the Central 

Government with the necessary authority, so that, in the hour of emergency, when the security 

and stability of the country is threatened by internal and external threats. 

The Constitution of India under Articles 352-360 which deals with ‘Emergency Provisions.’ 

The emergency provisions (especially Arts. 352 and 356) have been exclusively amended by 

the Constitution (44th Amendment) Act, with a view to introduce a number of safeguards 

against abuse of power by the executive in the name of emergency. Amendments have thus 

been made by the 44th Amendment to the emergency provision of the Constitution to make 

repetition of the 1975 situation extremely difficult, if not possible. 

It is a notable feature of Constitution of India where it deals with extraordinary or crisis 

situations. 

The three emergency situations under the Constitution are: 

1. NATIONAL EMERGENCY: Emergency arising from a threat to the security of 

India. 

2. STATE EMERGENCY: Breakdown of constitutional machinery in a State. 

3. FINANCIAL EMERGENCY: Financial stability of India is threatened. 

1. NATIONAL EMERGENCY: 

Article 352 deals with the National Emergency. An emergency arising from the threat to the 

security of the country is called National Emergency. A national emergency can be proclaimed 

by the President of India either (i) by war or external aggression or (ii) by armed rebellion 

within the country.4 Under Article 352(1), if the President is satisfied that a grave emergency 

exists whereby the security of India or any part thereof is threatened, whether by war, or 

external aggression, or armed rebellion, he may, by proclamation, make a declaration to that 

effect. Such a proclamation may be made in respect of the whole of India, or such part of the 

Indian Territory as may be specified in the proclamation. 

Article 352(1) thus means that the proclamation need not extend to the whole of India. It may 

be restricted to a part of the Indian Territory. A proclamation of emergency under Article 

352(1) may be made before the actual occurrence of war, external aggression or armed 

rebellion. As Supreme Court explained in the case of Naga People’s Movement of Human 
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Rights v. Union of India,1 that the expression “internal disturbance” has a wider connotation 

than ‘armed rebellion’ in the sense that “armed rebellion” is likely to pose a threat to the 

security of the country, or a part thereof, while “internal disturbance”, though serious in nature, 

would not pose a threat to the security of the country, or a part thereof. 

An explanation to art 352 says that it is not necessary that external aggression or armed 

rebellion has actually happened to proclaim emergency. It can be proclaimed even if there is a 

possibility of such thing happening. In the case of Minerva Mills v. Union of India,2 held that 

there is no bar to judicial review of the validity of the proclamation of emergency issued by the 

president under 352(1). 

There had been various changes after the 44th amendment in Article 352 of the Indian 

Constitution. 

Article 352(3)- 

According to the 44th Amendment of the Constitution, the President can declare such an 

emergency only if the Cabinet recommends in writing to do so. The 44th Amendment has 

introduced a clause i.e. Article 352(3), to the effect that the President shall not issue a 

proclamation of emergency (under Article 352(1)), or a proclamation varying the same, unless 

the decision of the Union Cabinet i.e. the Council consisting of the Prime Minister and other 

Ministers of Cabinet rank appointed under Article 75 that such a proclamation may be issued 

has been communicated to him in writing. This means that the decision to issue such a 

proclamation has to be arrived at collectively by the Cabinet and not by the Prime Minister 

alone without consulting the Cabinet. It so happened in 1975 that the President proclaimed 

emergency on the advice of Prime Minister alone and the Council of Ministers was later 

presented with a fait accompli.3 It is to avoid any such situation in future that Article 352(3) 

has been introduced in the Constitution. 

Article 352(4)- 

There was a reduction of approval of proclamation by the Parliament by the 44th Amendment. 

A proclamation will automatically cease after one month if not approved by Parliament. Earlier 

the period allowed for parliamentary approval of the proclamation was two months. 

Proviso to Article 352(4)- 

If at the time of issuing proclamation, Lok Sabha is dissolved without approving the 

proclamation, and Rajya Sabha approves it, then the proclamation ceases to operate 30 days 

after Lok Sabha sits again after fresh elections, unless in the meantime the new Lok Sabha 

passes a resolution approving the proclamation. 

Article 352(6)- 
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3 “Accomplished fact”; something that has already happened and is thus unlikely to be reversed, a done deal. 
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A resolution approving the proclamation of emergency has to be passed by each house by a 

majority of the total membership of each house and not less than 2/3rd of its majority of the 

members present and voting in each house. 

Article 352(8)- 

There was another amendment i.e. where a notice in writing, signed by not less than 1/10th of 

the total members of the Lok Sabha has been given, of their intention to move a resolution 

disapproving the proclamation of emergency, to the Speaker if the house is in session, or to the 

president, and if the house is not in session then a special sitting of the house is to be held 

within 14 days from the date on which such notice is received by a speaker or president. 

Invocation of Article 352 

National Emergency has been declared in our country three times so far. 

1. For the first time, emergency was declared on 26 October 1962 after China attacked our 

borders in the North East. This National Emergency lasted till 10 January 1968, long after the 

hostilities ceased. 

2. For the second time, it was declared on 3 December 1971 in the wake of the second India 

Pakistan War and was lifted on 21 March 1977. 

3. While the second emergency, on the basis of external aggression, was in operation, third 

National Emergency (called internal emergency) was imposed on 25 June 1975. This 

emergency was declared on the ground of ‘internal disturbances’. Internal disturbances 

justified imposition of the emergency despite the fact that the government was already armed 

with the powers provided during the second National Emergency of 1971 which was still in 

operation. 

STATE EMERGENCY 

Article 356 and Article 357 provide for meeting a situation arising from the failure of the 

Constitutional machinery in a State. 

It is the duty of the Union Government to ensure that governance of a State is carried on in 

accordance with the provisions of the Constitution. Under Article 356, the President may issue 

a proclamation to impose emergency in a state if he is satisfied on receipt of a report from the 

Governor of the State, or otherwise, that a situation has arisen under which the Government of 

the State cannot be carried on smoothly. In such a situation, proclamation of emergency by the 

President is called ‘proclamation on account of the failure (or breakdown) of constitutional 

machinery.’ In popular language it is called the President’s Rule. Like National Emergency, 

such a proclamation must also be placed before both the Houses of Parliament for approval. In 

this case approval must be given within two months; otherwise the proclamation ceases to 

operate. If approved by the Parliament, the proclamation remains valid for six months at a time. 

It can be extended for another six months but not beyond one year. (Proviso to Article 356(4)). 
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However, emergency in a State can be extended beyond one year if (a) a National Emergency 

is already in operation; or if (b) the Election Commission certifies that the election to the State 

Assembly cannot be held. 

The declaration of emergency due to the breakdown of Constitutional machinery in a State has 

the following effects: 

(i) The President can assume to himself all or any of the functions of the State 

Government or he may vest all or any of those functions with the Governor or any 

other executive authority. 

(ii) The President may dissolve the State Legislative Assembly or put it under 

suspension. He may authorise the Parliament to make laws on behalf of the State 

Legislature. 

(iii) The President can make any other incidental or consequential provision necessary 

to give effect to the object of proclamation. 

In State of Rajasthan v. India,4 a constitutional controversy of great significance in Article 

356 was raised in this case. When the general election for Lok Sabha were held in the country 

in 1977, after the lifting of the emergency of 1975, the Congress Party was badly routed in 

several states by the Janata Party which won a large number of seats in the Lok Sabha and thus, 

formed the government at the Centre. In these states, congress ministries were functioning at 

the time and they still had some more time to run out for completion of the full term. There 

have been many cases of misuse of ‘constitutional breakdown’. For example, in 1977 when 

Janata Party came into power at the Centre, the Congress Party was almost wiped out in North 

Indian States. On this excuse, Desai Government at the Centre dismissed nine State 

governments where Congress was still in power. This action of Morarji Desai’s Janata 

Government was strongly criticized by the Congress and others. The suit was designed to 

foretell the invocation of Article 356 in the several States. The Supreme Court however, 

dismissed the suit unanimously. The board position adopted by the Court was that it could not 

interfere with the Centre’s exercise of power under Article 356 merely on the ground that it 

embraced ‘political and executive policy and expediency unless some constitutional provision 

was being infringed.” 

In S.R. Bommai v. India,5 The Supreme Court gave a landmark decision in this case. The facts 

of the case are- in 1989, the Janata Dal Ministry headed by Shri SR Bommai was in office in 

Karnataka. A number of members defected from the party and there was a question mark on 

the majority support in the house for Bommai’s ministry. The Chief Minister proposed to the 

governor that the Assembly Session be called to test the strength of the ministry on the floor of 

the house. But the governor ignored this suggestion. He also did not explore the possibility of 

an alternative government but reported to President that as Shri Bommai had lost the majority 

support in the house and as no other party was in the position to form the government, action 

be taken Article 356(1). Accordingly, the president issued the proclamation in April 1989. 
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Bommai challenged the validity of the proclamation before the Karnataka high court through 

writ petition on various grounds. The high court ruled that the proclamation issued under article 

356(1) is not wholly outside the pole of judicial scrutiny. The Satisfaction of the president 

article 356(1) which is a condition present for issue of the proclamation ought to be real and 

genuine satisfaction based on relevant facts and circumstances. 

Bommai appealed to the Supreme Court against the high court decision. The Supreme Court 

was also called upon to decide the validity of similar proclamation under 356(1) in the states 

of Meghalaya and Nagaland and thus declared it unconstitutional. 

The Supreme Court held in the Bommai case that the Assembly may not be dissolved till the 

Proclamation is approved by the Parliament. On a few occasions such as when Gujral 

Government recommended use of Article 356 in Uttar Pradesh, the President returned the 

recommendation for reconsideration. The Union Government took the hint and dropped the 

proposal. 

FINANCIAL EMERGENCY 

The Financial Emergency provided under Article 360. It provides that if the President is 

satisfied that the financial stability or credit of India or any of its part is in danger, he may 

declare a state of Financial Emergency. Like the other two types of emergencies, it has also to 

be approved by the Parliament. It must be approved by both Houses of Parliament within two 

months. Financial Emergency can operate as long as the situation demands and may be revoked 

by a subsequent proclamation. So far, fortunately, financial emergency has never been 

proclaimed. 

The proclamation of Financial Emergency may have the following consequences: 

(a) The Union Government may give direction to any of the States regarding financial 

matters. 

(b) The President may ask the States to reduce the salaries and allowances of all or any 

class of persons in government service. 

(c) The President may ask the States to reserve all the money bills for the consideration of 

the Parliament after they have been passed by the State Legislature. 

(d) The President may also give directions for the reduction of salaries and allowances of 

the Central Government employees including the Judges of the Supreme Court and the 

High Courts. 

EFFECT OF EMERGENCY ON FUNDAMENTAL RIGHTS  

There are some cases when the Fundamental Rights infringes during national emergency. In 

the case Makhan Singh v. State of Punjab,6 emergency was declared on an earlier occasion 

during Indo-China war. The persons who has been detained under the Defence of India rules 

had no right to move the court for the enforcement of Art 14, 21 and 22 of the Constitution of 

India and the right was suspended under Art 359 of the Constitution of India. The suspension 

was partial. The rights were suspended for legally detained person and not for the persons who 
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have been detained illegally. It was for the first time during emergency imposed on 26th June, 

1975 that Article 14, 19, 21 and 22 of the Constitution of India were suspended without any 

reference to any law. The Supreme Court said that a citizen would not be deprived to move the 

court for a writ of habeas corpus of the detention is mala fide. In the case State of Maharastra 

v. Prabhakar,7 liberty has not been deprived under the Defence of India act, or any rule made 

there under, then his right to move the court will not be suspended. 

In the case Ram Manohor Lohia v. State of Bihar,8 the Supreme Court said that the right of a 

person to move a court is not suspended when he has been detained in violation of the 

mandatory provision of the Defence of India act. The order of the president did not form a bar 

to all applications for the release for the detention under the act. 

In the case Arjun Singh v. State of Rajasthan,9 the question arose whether Art. 16 of the 

Constitution of India is also suspended if it is not mentioned in the president’s order. The High 

Court said that Art. 16 of the Constitution of India remained operative even though Art. 14 of 

the Constitution of India was suspended. The court said that enforcement of Fundamental 

Rights was suspended which were specifically mentioned in the Presidents order. 

In the case Ghulam Sarwar v. Union of India,10 it was held that Presidents order which has 

been issued under Art. 359 (1) of the Constitution of India cannot be challenged as being 

discriminatory. 

In the case ADM Jabalpur v. Shiv Kant Shukla,11 right to move the court to enforce Art. 21 

of the Constitution of India was suspended under Art. 359 of the Constitution of India during 

internal emergency (1975-1977). In this case the Presidents order was the one issued during 

emergency declaring that the right of any person to move the court for any enforcement of the 

right given by Art. 14, 21 and 22 of the Constitution of India and all proceeding pending in any 

court for the enforcement of the rights shall remain suspended for the period during the period 

of emergency. Supreme Court said that “in the view of the presidential order dated June 27th 

1975 no person has any locus standi to move any writ petition under article 226 before a high 

court for habeas corpus or any other writ or order or direction to challenge the legality of an 

order of detention on the ground that the order is not under or in compliance with the Act or 

is illegal or vitiated mala fieds factual of legal or is based on extraneous considerations.”  

The 44th Amendment of the constitution brought several changes. Under Art. 352 of the 

Constitution of India, “Internal Disturbance” was replaced by “armed rebellion” Art. 19 of the 

Constitution of India which used to get suspended by the proclamation of emergency will not 

get suspended if the ground of emergency is only armed rebellion and not war or external 

aggression. Right to life and personal liberty under Art 20 and 21 of the Constitution of India 

cannot be suspended during emergency. It was also said that the Cabinet must communicate 

the decision of proclamation of emergency in writing. The proclamation of emergency must be 
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10 AIR 1967 SC 1335 
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approved by the houses within one month and to continue the emergency it must be re approved 

by the houses every six months. The emergency can be revoked by the houses by passing a 

resolution by the 1/10 member of a house. The term of the Lok Sabha was reversed back from 

6 years to 5 years.  

In the case of M.M. Pathak v. Union of India,12 a settlement between LIC and its employees 

was made to pay cash bonus to the employees. But during 1977 the LIC Act, 1976 passed by 

the parliament during emergency has made the settlement ineffective. The employees who 

could not get their cash bonuses challenged the validity of the act. The Supreme Court held 

that the rights guaranteed to the citizens under Art 14 to 19 of the Constitution of India are not 

suspended during emergency but their operation is suspended. As soon as the emergency is 

over, the rights can be enforced. The employees will get their bonuses when the emergency 

will get over and their rights can be enforced. The law which is not related to emergency can 

be challenged in the court during emergency. 

 

AMENDMENT OF CONSTITUTION 

The term ‘amendment’ derives from the Latin word ‘amendere.’ The term ‘amend’ means to 

make right, to make correction or to rectify. In common parlance “amendment” conveys the 

sense of slight change.  

According to the Webster’s new dictionary and Funk and Wagnall’s standard dictionary the 

word ‘amendment’ when used in relation to a Constitution, carries all meaning such as 

alterations, revision, repeal, addition, variation or deletion of any provision of the Constitution. 

Oxford dictionary of law says, “Amendment means changes made to legislation, for the 

purpose of adding to, correcting or modifying the operation of the legislation.” 

Black’s Law Dictionary defines, ‘Amendment’ as “A formal revision or addition proposed or 

made to a statute, Constitution, pleading, order, or other instrument; a change made by addition, 

deletion or correction specially an alteration of wording”. And “In Parliamentary law, it means 

a ‘motion that changes another motion’s wording by striking out text, inserting or adding text, 

or substituting text.” 

Legally speaking amendment denotes adjustment, amelioration, betterment, change, 

elaboration, emanation, enhancement, improvement, notification and refinement etc. 

Kinds of Amendment 

The Constitution of India provides for the amendment through Amendment Acts in a formal 

manner. For the purpose of amendment, the various Articles of the Constitution are divided 

into three categories. The first category is out of the purview of Art.368 whereas the other two 

are a part and parcel of the said Article. It enables Indian Parliament to amend any provisions 
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of Constitution without disturbing its Basic Structure. The amendments described in Art. 368 

are of three types. 

(1) Amendment by simple majority vote of the Parliament  

(2) Amendment by special majority vote of the Parliament  

(3) Amendment by special majority vote with half number of States' legislative Assemblies 

ratification. 

The various categories of amendment to the Constitution can be summarized as follows: 

1. Amendment by simple majority vote of the Parliament.  

As the name suggests, an Article can be amended in the same way by the Parliament as an 

ordinary law is passed which requires simple majority. Such amendment may be moved: 

(i) At the instance of Union Government  

(ii) At the instance of a State Government 

(i) At the instance of Union Government: The following Constitutional provisions 

can be amended by a simple majority of the Parliament at the instance of Union 

Government. 

(a) Admission of new State under Art.2 along with Schedule I and Schedule IV 

(b) Provisions relating to citizenship of India. 

(c) Provisions relating to exercise of executive power by a State of its officers in 

respect of matters over which Parliament has power to make laws. 

(d) Provisions relating to salaries and allowances of Ministers. 

(e) Provisions relating to salaries and allowances of Speaker and Deputy Speaker, 

Chairman and Deputy Chairman. 

(f) Provisions relating to salaries and allowances of members of Parliament. 

(g) Provisions relating to number of Judges in the Supreme Court. 

(h) Provisions relating to privileges, rights and allowances of Supreme Court. 

(i) Provisions relating to appeal to Supreme Court. 

(j) Provisions relating to review the judgment of the Supreme Court. 

(k) Provisions relating to salaries and allowances of Comptroller and Auditor 

General. 

(l) Provisions relating to composition of the Legislative Councils in States. 

(m) Provisions relating to salaries and allowances of Judges of High Court. 

(n) Provisions relating to continuance of English language. 

(o) Provisions relating to language to be used in Supreme and High Court. 

(p) Provisions relating to creation of Legislative and Council of Ministers for Union 

Territories. 

(q) Provisions relating to administration and control of the Schedule areas and 

Schedule Tribes. 

(r) Provisions relating to administration and control of tribal areas. 

(ii) At the instance Government of a State  

This can be considered under the two categories: 
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(a) Some of the provisions of Constitution can be amended at the instance of a State. 

Provisions relating to upper house in the States75fell under this category. 

(b) Some of the provisions of the Constitution can be amended with the consultation 

of States. Provisions relating to formulation of a new State and alterations of 

areas, boundaries or names of any State fall under this category. These Articles 

are specifically excluded from the purview of the procedure prescribed under 

Article 368. 

2. Amendment by special majority vote of the Parliament  

Articles which can be amended by special majority are laid down in Art. 368. All amendments, 

except those referred to above come within this category and must be affected by a majority of 

total membership of each House of the Parliament as well as 2/3rd of the members present and 

voting. 

3. Amendment by Special Majority Vote with half number of States Legislative 

Assemblies Ratification  

Amendment to certain Articles requires special majority as well as ratification by States. 

Proviso to Art. 368 lays down the said rule. Ratification by States means that there has to be a 

resolution to that effect by one-half of the State legislatures. These articles include. 

(a) Mode and manner of the election of the President of India. 

(b) Extent of executive power of the Union. 

(c) Extent of executive power of the States. 

(d) Constitution of High courts for a Union Territory. 

(e) Provisions relating to Union Judiciary. 

(f) Provisions relating to High Courts. 

(g) Provisions relating to distribution of legislative powers between Center and States83 

and Provisions relating to Amendment. 

(h) Provisions relating to three lists in the VII Schedule. 

(i) Provisions relating to representation of States in Parliament. 

The Supreme Court and the Amendment Power: 

Shankari Prasad v. Union of India13 In this case first time the question whether fundamental 

rights can be amended under Article 368 came for consideration of the Supreme Court. In that 

case the Validity of the First Constitutional Amendment which added Article 31A and 31B of 

the Constitution was challenged. It was contended that though it may be open to Parliament to 

amend the provisions in respect of the fundamental rights, the amendments, would have to be 

tested in the light of the provisions contained in Art.13(2) of the Constitution. The Supreme 

Court, with a bench of five judges, unanimously rejected the contention that in so far as the 

First Amendment took away or abridged the fundamental rights conferred by Part III it should 

not be upheld in the light of the provisions of article 13(2). Shastri J: delivering the judgment 

of the court said that although ‘law’ must ordinarily include constitutional law, there is a clear 
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demarcation between ordinary law, which is made in the exercise of legislative power, and 

constitutional law, which is made in the exercise of constituent power. Dicey defines 

constitutional law as including “all rules which directly or indirectly affect the distribution or 

the exercise of the sovereign power in the State.”  

Shastri J. was here implementing Dicey’s doctrine of parliamentary sovereignty. He 

recognized that an amendment in terms of article 368 was the “exercise of sovereign constituent 

power” and that there was no indication that the constitution-makers intended to make 

fundamental rights immune from constitutional amendment. Therefore law in article 13 must 

be taken to mean rules or regulations made in the exercise of ordinary legislative power and 

not amendments to the Constitution made in the exercise of constituent power. Article 13 (2) 

did not affect amendments made under article 368. 

Notwithstanding the First Amendment, agrarian legislative measures adopted by the States 

were effectively challenged in the High Courts and two further amendments were passed to 

save the validity of those measures. The Constitution (Fourth Amendment) Act, 1955, amended 

article 31A, while the Constitution (Seventeenth Amendment) Act, 1964, amended article 31A, 

again and added 44 Acts to the Ninth schedule.| 

Sajjan Singh v. State of Rajasthan14 The validity of the Seventeenth Amendment was 

challenged in this case. The main contention before the five-judge bench of the Supreme Court 

was that the Seventeenth Amendment limited the jurisdiction of the High Courts and, therefore, 

required ratification by one-half of the States under the provisions of article 368. The court 

unanimously disposed of this contention, but members of the court chose to deal with a second 

submission, that the decision in the Shankari Prasad case should be reconsidered. The Chief 

Justice (Gajendragadkar C.J.) in delivering the view of the majority (Gajendragadkar C.J., 

Wanchoo and Raghubar Dayal JJ.) expressed their full concurrence with the decision in the 

earlier case. The words ‘amendment of this constitution’ in article 368 plainly and 

unambiguously meant amendment of all the provisions of the Constitution; it would, therefore, 

be unreasonable to hold that the word law in article 13(2) took in Constitution Amendment 

Acts passed under article 368. 

They went on to point out that, even if the powers to amend the fundamental rights were not 

included in article 368, Parliament could by a suitable amendment assume those powers. The 

Chief Justice also dealt in his judgment with the wording of article 31B. That article, he 

considered, left it open to the Legislatures concerned to repeal or amend Acts that had been 

included in the Ninth Schedule. But the inevitable consequence would be that an amended 

provision would not receive the protection of article 31B and that its validity could be examined 

on its merits. 

Hidayatullah and Mudholkar JJ., in separate judgments, gave notice that they would have 

difficulty in accepting the reasoning in Shankari Prasad’s case in regard to the relationship of 

articles 13 (2) and 368. Hidayatullah J. said that he would require stronger reasons than those 

given in that case to make him accept the view that the fundamental rights were not really 
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fundamental, but were intended to be within the power of amendment in common with other 

parts of the Constitution. The Constitution gives so many assurances in Part III that it would 

be difficult to think that they were the play things of a special majority. Mudholkar J. took the 

view that the word law in article 13 (2) included an amendment to the Constitution under article 

368.Article 368 does not say that when Parliament makes an amendment to the Constitution it 

assumes a different capacity, that of a constituent body. The learned Judge recalled that India 

had a written constitution, which created various organs at the Union and State levels and 

recognized certain rights as fundamental. 

The judgments in Sajjan Singh's case were to provide the outlines of what was to become, and 

still is, a national debate on the method by which the Indian Constitution can be amended. As 

an Indian commentator has pointed out the doubts expressed by Hidayatullah and Mudholkar 

JJ. in Sajjan Singh’s case about the correctness of the decision in Shankari Prasad’s case were 

to be confirmed by the majority in the next case to be considered (Golak Nath’s case). Golak 

Nath’s case was itself to be overruled by a majority in the Keshvananda bharti’s case, this time 

in favour of Mudholkar J view that certain features of the Constitution were basic and 

unalterable. The minority judges in Keshvananda's case were to return to the view of the court 

in Shankari Prasad's case and the majority in Sajjan Singh’s case. 

In Golakhnath v. State of Punjab15 The doubts of the minority judges in Sajjan Singh’s case 

as to the correctness of the decision in Shankari Prasad’s case were raised before a bench of 

eleven judges of the Supreme Court in this case, in which the validity of the First and 

Seventeenth Amendments to the Constitution in so far as they affected fundamental rights was 

again challenged. The Fourth Amendment was also challenged. This time a majority of six 

judges to five decided that Parliament had no power to amend any of the provisions of Part III, 

so as to take away or abridge the fundamental rights enshrined therein. The majority were, 

however, faced with the problem that, if the First, Fourth and Seventeenth Amendments were 

at a late stage to be invalidated, the impact on social and economic affairs would be chaotic. 

On the other hand, the court considered that it had a duty to correct errors in the law. It, 

therefore, adopted a doctrine of prospective overruling[4] under which the three constitutional 

amendments concerned would continue to be valid, and the decision to the effect that 

Parliament had no power to amend the provisions of Part III would operate for the future only. 

Given this “policy and doctrinaire decision to favour Fundamental Rights”, the majority 

judgment of Subha Rao C.J. proceeded to accept the following propositions: 

(i) Article 368 with its marginal note “Procedure for amendment of the Constitution” 

dealt only with the procedure for amendment. Amendment was a legislative process 

and the power of Parliament to make amendments was contained in article 248 and 

Entry 97 in List I of the Seventh Schedule (the Union List) which confer residuary 

legislative powers on the Union Parliament. 
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(ii) (ii) An amendment to the Constitution, whether under the procedural requirements 

of article 368 or under any other article, is made as part of the normal legislative 

process. It is, therefore, a ‘law’ for the purpose of article 13(2). 

The judgment of three of the dissentients. (Wanchoo, Bhargava and Mitter JJ.) In the Golak 

Nath case was delivered by Wanchoo J. The learned observed that Art.368 carried the power 

to amend all parts of the constitution including the fundamental rights in part III of the 

constitution. They reaffirmed the correctness of the decisions in cases of Shankri Prasad and 

Sajjan singh. 

To get over the decision of the Supreme Court in Golaknath’s case the Constitution 24th 

Amendment Act was passed in 1971. The Twenty-fourth Amendment made changes to 

articles 13 and 368: 

(i) A new clause was added to article 13 “(4) Nothing in this article shall apply to any 

amendment of this Constitution made under article 368. 

(ii) Amendments were made to article 368: 

(a) The article was given a new marginal heading: “Power of Parliament to amend 

the Constitution and procedure therefore.” 

(b) A new clause was added as clause (I): “(I) Notwithstanding anything in this 

Constitution, Parliament may in exercise of its constituent power amend by way 

of addition, variation or repeal any provision of this Constitution in accordance 

with the procedure laid down in this article. 

(c) Another clause was added as clause (3): “(3) Nothing in article 13 shall apply 

to any amendment under this article.” 

Another amendment to the old article 368 (now article 368(2)) made it obligatory rather than 

discretionary for the President to give his assent to any Bill duly passed under the article. 

 

Basic Structure: 

The Supreme Court recognized BASIC STRUCTURE concept for the first time in the historic 

Kesavananda Bharati case in 1973. Ever since the Supreme Court has been the interpreter of 

the Constitution and the arbiter of all amendments made by parliament. In this case validity of 

the 25th Amendment act was challenged along with the Twenty-fourth and Twenty-ninth 

Amendments. The court by majority overruled the Golak Nath case which denied parliament 

the power to amend fundamental rights of the citizens. The majority held that article 368 even 

before the 24th Amendment contained the power as well as the procedure of amendment. The 

Supreme Court declared that Article 368 did not enable Parliament to alter the basic structure 

or framework of the Constitution and parliament could not use its amending powers under 

Article368 to ‘damage’, ‘weaken’, ‘destroy’, ‘abrogate’, ‘change’ or ‘alter’ the ‘basic structure’ 

or framework of the constitution. This decision is not just a landmark in the evolution of 

constitutional law, but a turning point in constitutional history. 
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In Kesavananda Bharti v. State of Kerala16 It is a landmark judgment of the Supreme Court 

of India, and is the basis in Indian law for the exercise by the Indian judiciary of the power to 

judicially review, and strike down, amendments to the Constitution of India passed by the 

Indian Parliament which conflict with or seek to alter the Constitution's basic structure. The 

judgment also defined the extent to which the Indian Parliament could restrict the right to 

property, in pursuit of land reform and the redistribution of large landholdings to cultivators, 

overruling previous decisions that suggested that the right to property could not be restricted. 

Majority Judgement: 

Sikri C. J. 

Held that the fundamental importance of the freedom of the individual has to be preserved for 

all times to come and that it could not be amended out of existence. According to the learned 

Chief Justice, fundamental rights conferred by Part III of the Constitution cannot be abrogated, 

though a reasonable abridgement of those rights could be effected in public interest. There is a 

limitation on the power of amendment by necessary implication which was apparent from a 

reading of the preamble and therefore, according to the learned Chief Justice, the expression 

"amendment of this Constitution", in Article 368 means any addition or 'change in any of the 

provisions of the Constitution within the broad contours of the preamble, made in order to carry 

out the basic objectives of the Constitution. Accordingly, every provision of the Constitution 

was open to amendment provided the basic foundation or structure of the Constitution was not 

damaged or destroyed. Shelat and Grover, JJ. held that the preamble to the Constitution 

contains the clue to the fundamentals of the Constitution. According to the learned Judges, 

Parts III and IV of the Constitution which respectively embody the fundamental rights and the 

directive principles have to be balanced and harmonized. This balance and harmony between 

two integral parts of the Constitution forms a basic element of the Constitution which cannot 

be altered. The word 'amendment' occurring in Article 368 must therefore be construed in such 

a manner as to preserve the power of the Parliament to amend the Constitution, but not so as to 

result in damaging or destroying the structure and identity of the Constitution. There was thus 

an implied limitation on the amending power which precluded Parliament from abrogating or 

changing the identity of the Constitution or any of its basic features. 

Hegde and Mukherjea, JJ. 

Held that the Constitution of India which is essentially a social rather than a political document 

is founded on a social philosophy and as such has two main features basic and circumstantial. 

The basic constituent remained constant; the circumstantial was subject to change. According 

to the learned Judges, the broad contours of the basic elements and the fundamental features of 

the Constitution are delineated in the preamble and the Parliament has no power to abrogate or 

emasculate those basic elements of fundamental features. The building of a welfare State, the 

learned Judges said, the ultimate goal of every Government .but that does not mean that in 

order to build a welfare State, human freedoms have to suffer a total destruction. Applying 

these tests, the learned Judges invalidated Article 31C even in its un-amended form. 

                                                           
16 AIR 1973 SC1461 

http://www.legalservicesindia.com/forum/forum96-kesavananda-bharati-vs-state-of-kerala-and-ors.html
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Jaganmohan Reddy, J. 

Held that the word ‘amendment’ was used in the sense of permitting a change, in 

contradistinction to destruction, which the repeal or abrogation brings about. Therefore, the 

width of the power of amendment could not be enlarged by amending the amending power 

itself. The learned Judge held mat the essential elements of the basic structure of the 

Constitution are reflected in its preamble and that some of the important features of the 

Constitution are justice, freedom of expression and equality of status and opportunity. The 

word 'amendment' could not possibly embrace the right to abrogate the pivotal features and the 

fundamental freedoms and therefore, that part of the basic structure could not be damaged or 

destroyed. According to the learned Judge, the provisions of Article 31C, as they stood then, 

conferring power on Parliament and the State Legislatures to enact laws for giving effect to the 

principles specified in Clauses (b) and (c) of Article 39, altogether abrogated the right given by 

Article 14 and were for that reason unconstitutional. In conclusion, the learned Judge held that 

though the power of amendment was wide, it did not comprehend the power to totally abrogate 

or emasculate or damage any of the fundamental rights or the essential elements of the basic 

structure of the Constitution or to destroy the identity of the Constitution. Subject to these 

limitations, Parliament had the right to amend any and every provision of the Constitution. 

Khanna, J. 

Broadly agreed with the aforesaid views of the six learned Judges and held that the word 

‘amendment’ postulated that the Constitution must survive without loss of its identity, which 

meant that the basic structure or framework of the Constitution must survive any amendment 

of the Constitution. According to the learned Judge, although it was permissible to the 

Parliament, in exercise of its amending power, to effect changes so as to meet the requirements 

of changing conditions, it was not permissible to touch the foundation or to alter the basic 

institutional pattern. Therefore, the words "amendment of the Constitution" in spite of the width 

of their sweep and in spite of their amplitude, could not have the effect of empowering the 

Parliament to destroy or abrogate the basic structure or framework of the Constitution. 

Indira Nehru Gandhi v. Raj Narayan17 in this case the Basic Structure concept reaffirmed in 

this case. The Supreme Court applied the theory of basic structure and struck down Cl(4) of 

article 329A,which was inserted by the 39th Amendment in 1975 on the ground that it was 

beyond the amending power of the parliament as it destroyed the basic feature of the 

constitution. The amendment was made to the jurisdiction of all courts including SC, over 

disputes relating to elections involving the Prime Minister of India. 

Basic Features of the Constitution according to the Election case verdict Again, each judge 

expressed views about what amounts to the basic structure of the Constitution: Justice Y.V. 

Chandrachud listed four basic features which he considered unamendable: 

(a) Sovereign democratic republic status. 

(b) Equality of status and opportunity of an individual. 

(c) Secularism and freedom of conscience and religion. 

                                                           
17 AIR 1975 SC, 2299 
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(d) Government of laws and not of men' i.e. the rule of law. 

After the decision of the Supreme Court in Keshvanand Bharti and Indira Nehru Gandhi case 

the constitution (42nd Amendment) Act, 1976 was passed which added two new clauses, 

namely, clause (4) and (5) to Art.368 of the Constitution. It declared that there shall be no 

limitation whatever on the constituent power of parliament to amend by way of addition, 

variation or repeal of the provisions of the Constitution under this Article. This Amendment 

would put an end to any controversy as to which is supreme, Parliament or the Supreme Court. 

Clause (4) asserted the supremacy of the parliament. It was urged that Parliament represents 

the will of the people and if people desire to amend the Constitution through Parliament there 

can be no limitation whatever on the exercise of this power. This amendment removed the 

limitation imposed on the amending power of the Parliament by the ruling of the Supreme 

Court in Keshvanand Bharti’s case. It was said that the theory of ‘basic structure’ as invented 

by the Supreme Court is vague and will create difficulties. The amendment was intended to 

rectify this situation. 

Minerva Mill v. Union of India18 In this case the validity of 42nd amendment Act was 

challenged on the ground that they are destructive of the ‘basic structure’ of the Constitution. 

The Supreme Court by majority by 4 to 1 majority struck down clauses (4) and (5) of the article 

368 inserted by 42nd Amendment, on the ground that these clauses destroyed the essential 

feature of the basic structure of the constitution. It was ruled by court that a limited amending 

power itself is a basic feature of the Constitution. 

The historical Judgement laid down that: 

The amendment made to Art.31C by the 42nd Amendment is invalid because it damaged the 

essential features of the Constitution. Clauses (4) and (5) are invalid on the ground that they 

violate two basic features of the Constitution viz. limited nature of the power to amend and 

judicial review. The courts cannot be deprived of their power of judicial review. The procedure 

prescribed by Cl. (2) is mandatory. If the amendment is passed without complying with the 

procedure it would be invalid. The Judgement of the Supreme Court thus makes it clear that 

the Constitution is Supreme not the Parliament. Parliament cannot have unlimited amending 

power so as to damage or destroy the Constitution to which it owes its existence and also 

derives its power. 

In L. Chandra Kumar v. Union of India19 Article 323A and 323B, both dealing with tribunals, 

were inserted by the 42nd Amendment. Clause 2(d) of Art.323A and Clause 3(d) of 323B 

provided for exclusion of the jurisdiction of the High Court under Art.226 and 227 and the 

Supreme Court under Art.32.The Supreme Court in this case held these provisions as 

unconstitutional because they deny judicial review which is basic feature of the Constitution. 

It held that the power of judicial review vested in the High court under Art.226 and right to 

move the Supreme Court under Art.32 is an integral and essential feature of the Constitution. 

                                                           
18 AIR 1980 SC 1789 
19 AIR 1997 SC 1125 
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