
UNIT-1 

A. Definition of Constitution and its Classification 

Constitution is the supreme law of each State. It lays down rules regarding the organisation, 

powers and functions of government. It also defines the basic features of the State and the 

relation between the citizens and the State. 

Constitution: Meaning and Definition: 

In lay terms, a constitution is a set of rules which governs an organisation. However, to a 

Constitutional lawyer, the term constitution in reference to a sovereign means as follows. 

Thomas Paine and Dc Tocqueville: according to them Constitution means the aggregate of 

only those written principles which regulate the administration of the state. In the sense that, if 

the Constitution cannot be produced in a visible document, it cannot be said to be a Constitution 

at all. 

According to Lord Bryce –“Constitution is the aggregate of laws and customs under which 

the life of the state goes on.” 

According to K.C. Wheare, Hood Phillips and Gilchrist, the term “Constitution” is used to 

denote all written and unwritten principles regulating the administration of the State.  

Professor KC Wheare defines the constitution of a state as: 

“... The whole system of government of a country, the collection of rules which establish and 

regulate or govern the government.” 

Aristotle defines a Constitution as “the way of life the state has chosen for itself “.  Such a 

definition is very ancient and no clear characteristics of a Constitution can be found in it. 

According to C.F Strongs, “A Constitution may be said to be a collection of principles 

according to which the powers of the government, the rights of the governed and relation 

between the two are adjusted.”  

Constitution is refers as a body of agreed rules and principles starting how the power of 

governing a country are given and how these powers are to be exercised. 

In simple words, we can say a Constitution is the constitutional law of the state. Constitutional 

law enjoys the position of being the supreme and fundamental law of the state. It lays down the 

organisation and functions of the government of state. The Government can use only those 

powers which the Constitution grants to it. 

According to Woolsey “Constitution is the collection of principles according to which the 

powers of the government, the rights of the governed and the relations between the two are 

adjusted.  

According Jellinek “Constitution is a body of judicial rules which determine the supreme 

organs of state, prescribes their modes of creation, their mutual relations, their spheres of action 

and the fundamental place of each of them in relation to state.” 

According to Gilchrist “Constitution of a state is that body of rules or laws, written or 

unwritten which determine the organisation of government, the distribution of powers to the 

various organs of government and the general principles on which these powers are to be 

exercised.” 



On the basis of these definitions it can be said that the Constitution is the sum total of the 

constitutional laws of the state. 

It lies down: 

(1) Organisation and powers of the government; 

(2) Principles and rules governing the political process; 

(3) Relations between the people and their government; and 

(4) Rights and duties of the people. 

The government of state gets organised and works in accordance with the provisions of the 

Constitution. People get their rights protected from the constitution. No one, not even the 

government, can violate the Constitution. 

Importance of Constitution: 

• To maintain the smooth functioning of modern welfare state, there is a need of a set of codified 

rules which determines or will determine the form of government, the relationship between the 

citizens and government in order to sustain and flourish. 

• It is the constitution which establishes these relationships and lays down the objectives of the 

state which it has to achieve. It also describes the rights and duties of the citizens and also limit 

the powers of the government(s). 

• It facilitates the minimal coordination among the members of a society by specifying who has 

the power to make decisions in a society and also decides how the government will be 

constituted. 

• Thus, a constitution is considered to be the basis for the governance of the country both in 

terms of goals and objectives as well as their structures and functions. 

Types of Constitution: 

Many writers are of the view that there are two types of Constitutions-evolved and enacted. An 

evolved constitution is the result of the historical development. It is not framed at a particular 

time. For example, the British Constitution has neither been enacted by any special Constituent 

Assembly at a particular time nor has the Monarch given it to the people. Constitutionally, 

England is still an absolute kingship, but in practice her position is different. 

In practice all the powers are in the hands of the Cabinet and the Monarch has only nominal 

powers. This is the result of the centuries’ long struggle of the British people against their 

Monarchs. For example, till Tudor period, the British Monarchs were quite absolute. 

The Stuart Kings wanted to become more powerful and thus, a civil war broke out during their 

regime which resulted in the success of the British Parliament. The Stuart King Charles I was 

awarded death penalty. When again James II tried to enhance his powers arbitrarily, the 

Glorious Revolution took place against him in 1688. After-words when William and Mary 

became the rulers, they had to sign the Bill of Rights. During the period of George I and II, the 

Cabinet system developed in England. 

When George III tried to establish his self-rule, he could not succeed. During the regime of 

Queen Victoria, Constitutional or Limited Monarchy was established in England. Since the 

rule of Queen Victoria, till today, the British Constitution has developed very much and the 

conventions have contributed a let to its development. 



Enacted constitutions are framed at a particular time, like the American Constitution which 

was framed by a Constituent Assembly after the declaration of Independence. In France, the 

first constitution was framed in 1830, the second in 1848, the third in 1871, the fourth in 1946 

and the fifth in 1958. After Second World War, new Constitution of India was completed on 

November 26, 1949 and it was introduced on January 26, 1950. 

(2) Legal and No Legal Norms 

Sometimes the constitutions are classified in this way also. The written elements of the 

constitution constitute legal constitution and when the conventions and decisions of the courts 

are added to it, it becomes the real constitution. For example, the Constitution of America can 

be read in a few hours, but one cannot get real and complete information about the constitution 

in this way. 

Real knowledge can only be acquired when besides the constitution; we study the decisions of 

the judges, and also customs and conventions. The Constitution of America was very rigid, but 

because of conventions and a liberal interpretation of the constitution by the judges, it has 

become quite viable. 

Written and Unwritten 

1. Written Constitution: 

A written constitution means a constitution written in the form of a book or a series of 

documents combined in the form of a book. It is a deliberately framed and enacted constitution. 

It is formulated and adopted by a constituent assembly or a council or a legislature. 

Garner writes, “A written constitution is a consciously planned constitution, formulated and 

adopted by deliberate actions of a constituent assembly or a convention.” It provides for a 

definite design of government institutions, their organisations, powers, functions and inter-

relationships. 

It embodies the constitutional law of the state. It enjoys the place of supremacy. The 

government is fully bound by its provisions and works strictly in accordance with its 

provisions. A written constitution can be amended only in accordance with a settled process of 

amendment written in the constitution itself. It is a duly passed and enacted Constitution. The 

Constitutions of India, the USA, Germany, Japan, Canada, France, Switzerland and several 

other states, are written constitutions. 

2. Unwritten Constitution: 

An unwritten constitution is one which is neither drafted nor enacted by a Constituent 

Assembly and nor even written in the form of a book. It is found in several historical charters, 

laws and conventions. It is a product of slow and gradual evolution. The government is 

organised and it functions in accordance with several well settled, but not wholly written rules 

and conventions. The people know their Constitution. They accept and obey it, but do not 

possess it in a written form. An unwritten constitution cannot be produced in the form of a 

book. 

However, an unwritten constitution is not totally unwritten. Some of its parts are available in 

written forms but these do not stand codified in the form of a legal document or a code or a 

book. According to Garner, "an unwritten constitution is one in which most and not all, rules 

are unwritten and these are not found in any one charter or document." 

The Constitution of the United Kingdom is an unwritten constitution. 



Difference between Written and Unwritten Constitutions: 

(1) A written constitution is written in the form of a book or document, whereas an unwritten 

constitution is not written in such a form. 

(2) A written constitution is a made and enacted by a constituent assembly of the people. An 

unwritten constitution is the result of a gradual process of constitutional evolution. It is never 

written by any assembly. 

(3) A written constitution is usually less flexible than an unwritten constitution. An unwritten 

constitution depends mostly on unwritten rules or conventions which do not require any formal 

amendment. 

(4) A written constitution is definite. Its provisions can be quoted in support or against any 

power exercised by the government. An unwritten constitution cannot be produced in evidence. 

It has to be proved by quoting its sources and practices. 

However, the difference between written and unwritten constitutions is not organic. A written 

constitution has written parts in majority. Along with these, it also has some unwritten parts in 

the form of conventions. In an unwritten constitution, most of the parts are unwritten and are 

not written in the form of a book. However some of its parts are also found written in some 

charters and other documents. 

3. Flexible Constitution: 

A Flexible Constitution is one which can be easily amended. Several political scientists 

advocate the view that a flexible constitution is one in which the constitutional law can be 

amended in the same way as an ordinary law. Constitutional amendments are passed in the 

same manner by which an ordinary law is passed. 

British Constitution presents a classic example of a most flexible constitution. The British 

Parliament is a sovereign parliament which can make or amend any law or constitutional law 

by a simple majority. Laws aiming to affect changes in a constitutional law or in any ordinary 

law are passed through the same legislative procedure i.e., by a simple majority of votes in the 

legislature. Similarly, a Constitution is flexible when the procedure of amending it is simple 

and the changes can be made easily. 

(A) Merits of a Flexible Constitution: 

(i) First, a major merit of the flexible constitution is its ability to change easily in accordance 

with the changes in the social and political environment of the society and state. 

(ii) Secondly, it is very helpful in meeting emergencies because it can be easily amended. 

(iii) Thirdly, because of its dynamic nature, there are less opportunities for revolt. The 

constitution has the ability to keep pace with the changing times. The people do not feel the 

need for revolutionary changes. 

(iv) Finally, since the flexible constitution keeps on developing with times, it always continues 

to be popular and remains up-to-date. 

(B) Demerits of a Flexible Constitution: 

(i) First, a flexible constitution is often, a source of instability. Flexibility enables the 

government in power to give it a desired dress and content. 



(ii) Secondly, it is not suitable for a federation. In a federation, a flexible constitution can lead 

to undesirable changes in the constitution by the federal government or by the governments of 

federating units. 

4. Rigid Constitution: 

The Rigid Constitution is one which cannot be easily amended. Its method of amendment is 

difficult. For amending it, the legislature has to pass an amendment bill by a specific, usually 

big, majority of 2/3rd or 3/4th. For passing or amending an ordinary law, the legislature usually 

passes the law by a simple majority of its members. 

A rigid constitution is considered to be the most fundamental law of the land. It is regarded as 

the basic will of the sovereign people. That is why it can be amended only by a special 

procedure requiring the passing of the amendment proposal by a big majority of votes which 

is often followed by ratification by the people in a referendum. 

The Constitution of United States of America is a very rigid constitution. 

(A) Merits of a Rigid Constitution: 

(i) First, a rigid constitution is a source of stability in administration. 

(ii) Secondly, it maintains continuity in administration. 

(iii) Thirdly, it cannot become a tool in the hands of the party exercising the power of the state 

at a particular time. 

(iv) Fourthly it prevents autocratic exercise of the powers by the government. 

(v) Finally a rigid constitution is ideal for a federation. 

(B) Demerits of a Rigid Constitution: 

(i) First, the chief demerit of a rigid constitution is that it fails to keep pace with fast changing 

social environment. 

(ii) Secondly, because of its inability to change easily, at times, it hinders the process of social 

development. 

(iii) Thirdly, it can be a source of hindrance during emergencies. 

(iv) Fourthly, its inability to easily change can lead to revolts against the government. 

(v) Fifthly, a rigid constitution can be a source of conservativeness. It can grow becomes old 

very soon because it cannot Keep pace with times. 

Thus, there are both merits and demerits of Flexible and Rigid Constitutions. The decision 

whether a state should have a flexible or a rigid constitution, should be taken on the basis of 

the needs and wishes of society. No hard and fast rule can be laid down as to whether a state 

should have a flexible or a rigid constitution. 

In fact, a constitution must have both a certain degree of rigidity as well as an ability to change 

for keeping pace with the changing times. An excessive rigidity or excessive flexibility should 

be avoided. The Constitution of India is partly rigid and partly flexible. In several respects, it 

is a rigid constitution but in practice it has mostly worked as a flexible constitution. 

5. Evolved Constitution: 

An evolved constitution is one which is not made at any time by any assembly of persons or 

an institution. It is the result of slow and gradual process of evolution. Its rules and principles 

draw binding force from the fact of their being recognised as ancient, historical, time-tested 

and respected customs and conventions. 



Some of these conventions get recognised by law and hence become enforceable while others 

are followed because these are supported by public opinion, their practical utility and moral 

commitment in their favour. Evolved Constitutions is the product of historical evolution and 

of political needs and practical wisdom of the people. The Constitution of Great Britain 

presents a key example of an evolved constitution. 

6. Enacted Constitution: 

An Enacted Constitution is a man-made constitution. It is made, enacted and adopted by an 

assembly or council called a Constituent Assembly or Constitutional Council. It is duly passed 

after a thorough discussion over its objectives, principles and provisions. It is written in the 

form of a book or as a series of documents and in a systematic and formal manner. The 

Constitutions of India the USA, Japan, China and most of other states are enacted constitutions. 

B. Sources and Framing of the Indian Constitution 

What are the Main Sources of the Indian Constitution? 

The main sources of the Indian constitution are as follows: 

The Constitution refers to the fundamental laws and principles which prescribe the nature, 

functions and the limits of a government. It reflects the aspirations of the people it belongs to. 

In India, the Constituent Assembly was constituted in November 1946, under the scheme 

formulated by the Cabinet Mission Plan. The Constituent Assembly was to be a partly elected 

and partly nominated body. The members were to be indirectly elected by the members of the 

provincial assemblies, who themselves were elected on a limited franchise. It comprised of 

representatives of all sections of Indian society. 

The Constitution framers adopted from several sources, features which are present in the Indian 

Constitution. The main sources may be identified as 

(i) Government of India Act, 1935: 

Federal Scheme, Office of Governor, Judiciary, Public Service Commissions, Emergency 

provisions, Administrative details. 

(ii) British Constitution: 

Parliamentary government, Rule of Law, Legislative procedure, Single citizenship, Cabinet 

System, Prerogative Writs. 

(iii) US Constitution: 

Fundamental Rights, Independence of Judiciary, Judicial Review, Impeachment of the 

President, Removal of Supreme Court and High Court judges and post of Vice-President. 

(iv) Irish Constitution: 

Directive Principles of State Policy, nomination of members to Rajya Sabha and method of 

election of President, Federation with a strong centre, Vesting of residuary powers in the 

Centre, appointment of State Governors by the Centre and advisory jurisdiction of the Supreme 

Court. 

(v) Canadian Constitution: 

Federation with a strong centre, residuary powers with the centre, appointment of state 

governors by the centre and advisory jurisdiction of the Supreme Court. 



(vi) Australian Constitution: 

Concurrent List, Freedom of trade, commerce and intercourse joint sitting of the two Houses 

of Parliament. 

(vii) Weimar Constitution: 

Suspension of Fundamental Rights during Emergency. 

(viii) Soviet Constitution: 

Fundamental duties, the ideal of justice (social, economic and political) in the Preamble. 

(ix) French Constitution: 

Republic and the ideals of liberty equality and fraternity in the Preamble. 

(x) South African Constitution: 

Procedure for amendment of the Constitution and election of the members of Rajya Sabha. 

(xi) Japanese Constitution: 

Procedure established by law. The drafted Constitution was finally adopted on November 26, 

1949. 

Sources of the Indian Constitution 

“Constitution of India is a Lawyer’s Paradise” —IVOR JENNINGS 

Indian Constitution is represented by different writers. Some of them describe it a ‘bag of 

borrowings’. Others call it a ‘hotch potch’ constitution. Comparatively more pragmatic writers 

like Dr. M.P. Sharma hold, “It was not the purpose of our constitution makers to produce an 

original or unique constitution. What they wanted was good and a workable one”. 

In fact the framers of the constitution had hoary past in view. India had been a plaything in the 

hands of foreign invaders. Independence had been obtained after trials and tribulations. Hence 

they were keen to see that history might not repeat itself. They wanted to gain from experience 

of others. 

They robbed all important constitutions and adopted their excellent features. However they 

adapted those features according to the genius of their country. Though seemingly Constituent 

Assembly which enacted the constitution of the country was the source of the constitution yet 

there were other sources as well which helped evolving it suiting the genius of the country. 

When the Constituent Assembly framed the constitution, it had 395 articles. 

Today, it is comprised of 450 articles. This clearly reflects that the constitution has been 

gradually modified in order to adapt itself to the political exigencies and the aspiration to effect 

social and economic amelioration of Indian society from time to time. 

We discuss below sources of the constitution which can be described as: 
(i) Seminal and 

(ii) Developing. 

I. Seminal Sources: 

These are those sources which were responsible for influencing the framing of the constitution 

of India. The fathers of the constitution robbed top constitutions of the world and adopted those 



features which they considered suitable to the genius of the country. These sources already 

existed. We only owned them from foreign sources. 

They are as follows: 

(A) Government of India Act 1935: 

A critic has represented the Indian constitution “as a glorified edition of the 1935 Act”. Robert 

Hardgrave is of the view that out of 395 articles 250 articles are such which have either been 

adopted in Toto from 1935 Act or have been slightly amended and then adopted.  

Dr. D.D. Basu also holds similar opinion. He feels that 75 percent/of the Indian constitution 

has been adopted from the Articles of 1935 Act. 

Dr. Jennings remarks, “The Constitution derives directly from the Government of India Act 

of 1935 from which in fact many of the provisions are copied almost textually”. Articles 256, 

351, 352, 353, 356 are carbon copies of sections 126, 107, 102 and 93 of 1935 Act respectively. 

The federal system of government, the autonomy of units, the three lists and the reservation of 

seats for backward classes, the constitutional relations between the states and the centre, and 

the Federal Judiciary are borrowed from the Act of 1935. 

Srinivesan rightly remarks, “Both in language and substance it is a close copy of the Act of 

1935.” In fact, the size, the contents, arrangements of provisions in the Indian constitution bear 

close resemblances to Government of India Act 1935.  

Dr. Panjab Rao Deshmukh said, “The constitution is essentially the Government of India Act 

with only adult franchise added.” Though we have drawn tremendously from the Act of 1935, 

yet the difference between the two cannot be easily ignored. 

Difference between Indian Constitution and Act of 1935: 

(i) The Act of 1935 was a creation of an alien parliament whereas Indian Constitution is a 

fundamental law framed by a free nation to shape its destiny. 

(ii) Separate Electorates which sowed the seeds of dissensions was the keystone of the Act of 

1935. The Indian Constitution abolished separate electorates and substituted joint electorates 

in their place, though with reservation of seats for scheduled castes, scheduled tribes and also 

special provision for Anglo Indians. 

(iii) The Act of 1935 gave right to vote only to 14 per cent of the population. The Constitution 

of India introduced universal adult franchise. 

(iv) There was no provision of Fundamental Rights in the Act of 1935. Articles 298 and 299 

made only a mention of few rights. 

(v) The act of 1935′ did not make mention of ideals to be followed by the Government. 

(vi) The Act of 1935 did not confer right of self-government on the princely states (Indian 

India). The Constitution of India abolished the distinction between Indian India and British 

India (Indian provinces) and brought the entire country under single uniform policy. Process 

of Integration and democratization of states reduced about 500 princely states into a few units 

under the Indian Government. The autocratic rulers of states of the British times were replaced 

by democratically elected ministers. 

(vii) The Act of 1935 had vested lot of discretionary powers with the Governor General at the 

Centre and to the Governors in the Provinces. Besides, they were vested with ‘special 



responsibilities’, in the fulfilment of which they could consult the ministers but were allowed 

to act according to their Individual judgement. The Indian Constitution abolishes such 

discretionary powers of the Heads both at the centre and in the states and does not vest with 

them the special responsibilities which previously allowed their counterparts to exercise 

individual judgement. 

(viii) The Act of 1935 did not empower central or state legislatures to effect amendment in the 

Act. The requisite power was vested with the British Parliament. The Indian Constitution vests 

this power with the Parliament and also the state assemblies in certain vital matters. 

(ix) The Act of 1935 set up Federal Court but the final appellate authority was the Judicial 

Committee of the Privy Council. The Constitution of India on the other hand vests supreme 

judicial authority with the Supreme Court, whose decisions are final. The differences pointed 

out above reflect that we did take certain provisions of the 1935 Act but we modified them 

according to our circumstances and exigencies of times. 

(B) Influence of Foreign Constitutions: 

An analysis of the Indian Constitution reveals that it has been substantially influenced by well 

framed constitutions of some of the developed democracies of the world. 

1. Impact of British Constitution: 

The British Imperialists ruled over India for over 200 years. Under the influence of perpetual 

struggle for Independence since 1857, the British rulers have been gradually setting up 

representative institutions to appease the Indian leaders. These institutions attracted the 

attention of leaders of times and were owned when Independence was conferred. Besides some 

of their conventions and Institutions considered useful for running of our democratic set up, 

were adopted. 

The following were some of such institutions and practices adopted by us and duly 

adapted to the genius of our country: 

(i) Parliamentary system of Government which provides for constitutional head of the state and 

also real head of the Government is an import from Great Britain. They have monarch as the 

nominal head of the state and prime minister, the elected head of the majority party in the lower 

house as the head of the government enjoying the real powers. We had opted for Republic 

instead of monarchy. 

Hence President was to be nominal head of the state (a constitutional ruler) and Prime Minister 

elected head of the majority party (now a coalition) as the head of the government. The council 

of ministers headed by the prime minister is collectively responsible to the lower house in both 

the countries. 

(ii) The speaker of the Lok Sabha like his counterpart in Great Britain is neutral in politics in 

the House. He is to be non-partisan. However unlike British speaker he does not get sentence 

of exile from politics. He remains a party man outside the House. Hence unlike in U.K. the 

Indian speaker is changed when the other party comes in power. In U.K. ‘once a speaker always 

a speaker’ principle is followed. That is not the case in India.  

(iii) Like Great Britain India has opted for Bicameralism. Lok Sabha (the lower house) like its 

counterpart, the House of Common in U.K. is more powerful than Rajya Sabha (the Upper 

House). House of Lords—the Upper House in U.K. and the Rajya Sabha—the Upper House in 

India are secondary chambers both in powers, and influence. 



(iv) Like U.K. India has opted for the concept of Rule of Law. Equality before law prevails in 

both the countries. Though we have opted for Parliamentary form of Government as in U.K., 

yet we have not hesitated to mould it according to our circumstances. Besides, U.K. 

Constitution is convention-ridden mostly unwritten whereas Indian Constitution is a bulky 

document—presently comprising 443 articles. 

2. Imprint of USA: 

The Constitution of USA also had tremendous influence on the Indian Constitution. Like USA 

India opted for written constitution. Though ours’ is a huge document unlike that of American 

Constitution which is too brief written constitution, the following features have still been 

adopted from American Constitution. 

(i) Like USA we have provided Preamble of the Constitution which is not part of the 

constitution but which precedes it. Our Constitution commences like that of American 

Constitution, with the words, “We the, people of…….. ” i.e. In case of USA, it is the people of 

USA, in our case, the people of India. 

(ii) The Supreme Court of India which is the chief appellate authority in the country is the 

counterpart of American Supreme Court. Both are the saviors of the constitution and guardian 

of Fundamental Rights. Both possess judicial review authority which has turned them into third 

chambers. Judicial over-activism of Indian Supreme Court is comparable with judicial 

despotism of American Supreme Court. Independence of judiciary is considered the hall mark 

of judicial system in both the countries 

(iii) The constitution amending procedures in both the countries bear similarity to a 

considerable extent. In certain matters, in both the countries besides ratification of central 

legislature, the ratification of state legislatures is also required. 

(iv) The powers and status of Vice-Presidents in both the countries is almost the same. In India, 

however, the Vice-President is the ex-officio chairman of the Rajya Sabha but that is not the 

case in USA. Besides if President of USA dies in office, the Vice-President becomes the 

President for the remaining period of Presidential tenure. 

In India, the Vice-President can hold the office in case of vacancy till the President is elected. 

He can enjoy this tenure during vacancy of office maximum for six months. In other words, 

the Constitution of India makes it obligatory to re-elect the president within six months of 

Presidential vacancy. This clearly reflects deviation from American practice suiting our 

circumstances. 

3. Canadian Influence: 

We have opted for Federal structure of Government on Canadian pattern. Like Canada, we 

have made centre more powerful. Our Federal structure is termed ‘Quasi-federal’ i.e., Federal 

with unitary bias’. Canadian Centre is very powerful, so is the case with Indian Union 

government. Special powers have been accorded to the Union government for meeting all 

possible eventualities. 

The division of subjects between the centre and the units and provision of lists is to a great 

extent on Canadian lines. The Canadian constitution provides for lists of legislative powers, 

central and provincial. The residuary powers have been given to the centre. The Indian 

Constitution refers to three lists—union, state and concurrent. The residuary powers have been 

entrusted to the centre. Evidently Indian Constitution has ‘Concurrent List’ an additional list, 

the rest of division of powers seems to be similar to the Canadian Constitution. 



4. Australian Constitution’s Impact: 

In drawing up an elaborate concurrence List, the fathers of Indian Constitution followed the 

Australian pattern. Under the Australian Constitution, the subjects in the concurrent list are 39. 

In India the Concurrent list had 37 subjects to begin with. They were increased to 52 

subsequently. The method of resolution of disputes between the centre and the states has also 

been taken from Australia (Article 251 by the Indian Constitution. 

5. Irish Constitution’s Influence: 

(i) The directive principles of state policy have been adopted from Irish constitution. 

(ii) The system of election of President of India through specially constituted Electoral College 

has been drawn from Irish constitution. 

(iii) Representation of talent in the Rajya Sabha (to the extent 12) has been adopted from Irish 

Republic (Sinead Eireaun). In case of India, these 12 nominated members are to be drawn from 

persons having special knowledge or practical experience in respect of matters like science, 

art, literature or social service. 

6. Impact of Constitution of Japan: 

(i) A balance between Parliamentary sovereignty and judicial supremacy has been maintained 

on the lines of constitution of Japan. 

(ii) The law making procedure laid down in the Indian Constitution has also been considerably 

influenced by the constitution of Japan. 

7. South Africa’s Influence: 

The procedure of constitutional amendment and also the method of election of the members of 

Rajya Sabha have been drawn from the constitution of South Africa. 

8. Influence of Weimer Constitution of Germany (1926): 

The Emergency powers vested with President of India are on the lines of similar powers 

conferred on the President of German Republic according to Article 48 of Weimer constitution 

of Germany. However these powers were later abused by Hitler when he came to power and 

assumed dictatorial authority. In India also emergency powers are said to have been abused 

during the Prime Minister ship of Mrs. Indira Gandhi. These emergency powers when 

incorporated in the Indian Constitution led a member of the Constituent Assembly to remark 

“It is a day of shame, God save the Indian people.” 

(C) Draft Constitution: 

The Constitution of India was drafted by a drafting committee of experts under the 

chairmanship of a legal luminary Dr. B.R. Ambedkar. The committee embodied the decisions 

of the Assembly with the additional proposals in the draft Constitution of India which was 

published in February 1948. The Constitute assembly met in November 1948 to deliberate and 

debate the provisions of the draft Constitution clause by clause. 

Deliberations, discussions and voting were completed by 17th October 1949. The coping-stone 

was eventually placed on 26th November, 1949 before Constitute assembly the Preamble of 

constitution was adopted completing the edifice of the basic law of the land. The President of 

the Constitute assembly affixed his signatures and declared it as finally passed. 

 



(D) Reports of Various Committees: 

The Constitute assembly had more than fifteen committees though seven of them were 

comparatively insignificant and had been assigned minor functions. Eight were major 

committees viz. Rules, Steering, Advisory, Drafting, Union Subjects, Union Constitution, 

Provincial Constitution, and states having total membership of 36. Nehru, Patel or Rajendra 

Prasad chaired these committees. 

Highly qualified and well experienced persons were the members of these committees, “They 

brought diverse backgrounds personalities and qualifications to Constitution making.” These 

luminaries in different domains discussed thoroughly in-fact thread bare the various aspects of 

the constitution and submitted their reports to the Constitute assembly. They approached the 

making of the constitution in a practical rather than theoretical manner. 

They were fully conscious of the fact that the constitution is an instrument of reforms and a 

mirror of the Indian society. As such it must embody the national goals and sub serve their 

achievement. These committees helped in hair splitting the various aspects of the constitution 

and act as potent think tank for the assembly—Nehru, Patel, Prasad and Azad—the intellectual 

oligarchy of four dedicated freedom fighters served as the beacon light for these committees. 

Hence the functioning of these committees earned lot of appreciation at the hands of Dr. B.R. 

Ambedkar, the chairman of the drafting committee. When he presented the draft constitution 

before the Constituent Assembly on November 14, 1948, he described the reports of these 

committees as basis of various articles of the constitution. 

(E) Debates in the Constituent Assembly: 

The complexion of the Indian Constitution was to a great extent laid down in the debates and 

discussions held in the Constituent Assembly. The debates in the Constitute assembly attained 

high standard as intellectual giants, legal experts, dedicated nationalists, and mass leaders, 

burning with the zeal of social reforms and economic amelioration of the masses participated 

in the proceedings of the Constitute assembly deciding the edifice of the Constitution of free 

India Dr. Austin remarks, “To a Constituent Assembly representing an extremely diverse 

country they brought a spirit of unity, a national awareness. They also had and this applies 

particularly to four leaders, the practical experience, the personal popularity, the intellectual 

ability and the political power to impress upon the assembly their concept of the constitution 

best able to bring about the new India….” 

II. Developing Sources: 

The developing sources also have played a vital part in the evolution of the constitution. 

These sources are as under: 

(A) Acts of the Parliament: 

In order to meet administrative exigencies the Parliament is empowered to pass acts. Numerous 

acts have been passed in this respect which has added to the bulk of our constitution. 

Some of these acts are as under: 

(i) Presidential and Vice Presidential Act, 1952: 

The election of the President and the Vice-President are conducted according to this Act. 

 



(ii) President Act of 1974: 

The act lays down that the chief justice of India will work as President of India in case office 

of the President falls vacant and the Vice- President is also not available for the purpose. In 

case Chief Justice of India is also available, the senior most judge of the Supreme Court will 

discharge the duties of the President. 

(iii) The Finance Commission Act 1951: 

The organisation and functioning of the Finance Commission is governed by the Act. 

(iv) Conditions of Service Act, 1976: 

The duties of the Comptroller and Auditor General of India have been elaborated in his powers 

and conditions of service, through this Act. 

(v) Inter State Water Disputes Act, 1956: 

The Interstate River waters disputes Tribunal has been set up to decide interstate water disputes. 

(vi) Representation of People Act, 1951: 

The elections to the Union and State Legislatures are conducted according to this Act (as 

amended from time to time). 

(vii) The Delimitation Commission Act, 1962 as amended in 1972: 

The territorial constituencies for elections to Parliament and State Legislatures and constituted 

by Delimitation Commission according to this Act. 

(viii) Preventive Detention Act 1950 and Prevention of Terrorism Act 2002 are two important 

acts which entailed lot of criticism at the hands of various sections of society. 

(ix) Besides the above, the reorganization of states acts has been passed from time to time to 

carve out new states. Likewise parliament has been passing Acts every now and them to 

enhance the number of judges of the Supreme Court. The salaries and allowances of ministers 

out the legislators have been governed by the Acts of Parliament. 

The governors’ emoluments, allowances and privileges have been re-fixed by Amendment 

Acts. On December 12, 2003 Lok Sabha passed a Bill amending the representation of Peoples’ 

Act debarring convicts of heinous crimes from contesting elections for 6 years. Such examples 

have been multiplied. 

(B) Judicial Decisions: 

Judicial decisions have enabled the judiciary to arrogate to itself supreme position. Judicial 

activism is being portrayed as judicial despotism by the Indian critics. There is however no 

denying the fact that some of the decisions have resulted in evolution of the constitution on 

right lines. However at times decisions of Judiciary have been reversed causing confusion and 

entailing legal complexities. At times such decisions have come to the rescue of union 

government to bridle state chief ministers going beyond their jurisdiction on defying state 

agreements. Here are a few examples. 

(a) In Re Berubari Reference1 Case the apex court decided that any part of the territory of 

India could be ceded to a foreign state by effecting amendment in the constitution. The act of 

                                                           
1 (1960) 



1976 (42nd amendment made directive principles sustainable). Supreme Court’s decision of 

May 9, 1980 reversed the ascendency of directive principles which was accorded to them by 

Act of 1976. The decision of the Court struck down section 55 of amendment act 1976 which 

had vested unlimited powers with Parliament to amend the constitution. 

It also struck down section 4 of the act which accorded privacy to the directive principles over 

fundamental rights, (d) In Balaji case2 the Supreme Court laid down that the percentage of 

reservation of schedules castes and scheduled tribes in recruitment to public services should 

not be more than fifty. 

In 1974 the Supreme Court opined the Presidential Elections must be held irrespective of the 

fact that a state had no legislative assembly at that time. In the Mandal case3 the reservation 

favouring socially and educationally backward classes and castes was allowed on the condition 

that the total number should not exceed the limit of 50 per cent of the jobs or seats. 

In famous Bommai case4 the apex court ruled that the satisfaction of the Indian President in 

invoking article 356 was challengeable in the court, though President could use his discretion 

in the matter. On January 23, 2004 the Supreme Court held that the citizens had fundamental 

right to hoist the national flag on premises. 

On March 13, 2003 Supreme Court struck down a provision in the representation of the People 

Act. Thus voters had fundamental right to know the antecedent of a candidate. The act on the 

other hand, provided that the candidates were not bound to furnish certain information. The 

Supreme Court held, a voter is a first citizen of this country and apart from statutory rights he 

is having fundamental rights conferred by the constitution. 

On December 17, 2003 it held that lawyer’s strike was illegal. They should not resort to even 

a token strike or give a call to boycott. In a historic judgement on April 17, 2008 the Apex 

Court held that a tenant occupying commercial premises was no different from the one who 

lived in a rental house and can be evicted by the landlord. It declared section 14(l) (e) of 1958 

Act unconstitutional as it violated the doctrine of equality embodied in Article the 14 of the 

constitution. It had deep impact on numerous shopkeepers in the capital. 

(C) Orders and Decrees of the Chief Executive: 

The chief executive is empowered to pass orders or issue decrees in order to implement various 

provisions of the constitution. 

To quote a few examples: 

(a) President of India has been issuing orders from time to time to extend jurisdiction of the 

Election Commission and the Supreme Court to Jammu and Kashmir, 

(b) The President by orders have been fixing the number of judges in the State High Courts, 

(c) In 1969, the President not only invoked Article 356 for imposing emergency in West Bengal 

but dismissed speaker of the Assembly in contravention with article 179(c), 

(d) In 1970, president by an order derecognized the rulers of the Princely states. This order was 

later declared null and void by the Supreme Court. However 26th Amendment Act 1971 again 

reorganized them. The rulers of the states were deprived of even the privy purses, 
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(e) The union territories and scheduled areas administered by the orders and decrees of the 

President, 

(f) On October 21, 2003, the union cabinet cleared two ordinances—(a) to amend the 

Delimitations Act 2002, so as to proceed on the basis of 2001 census for carrying out exercise 

of removing of disparities in the size of electoral constituencies and refaxing the number of 

constituencies for scheduled castes and tribes, (b) The ordinance may substitute the year 1991 

by 2001. 

Such orders and decrees which have the force of law, are later approved by the Parliament. 

(D) Amendments of the Constitution: 

Though the Indian Constitution is the bulkiest constitution yet from time to time amendments 

have been required to meet the exigencies of time. 

Some of the most important amendments are referred below: 

(a) The first Amendment Act 1951 initiated protective discrimination favoring scheduled castes 

and scheduled tribes. This has been done to usher in era of social justice in the country. This 

has been implemented while making recruitment to the public services or college and school 

admissions. 

(b) The 15th Amendment Act 1963 raised the age of retirement of the judges of the High Court’s 

from 60 to 62 years, 

(c) The 25th Amendment Act (1971) substituted word ‘Amount’ for ‘compensation’ in order to 

end disputes on the acquirement of private property for a public purpose, 

(d) The 28th Amendment Act (1972) abolished certain privileges of the officers retired from 

Indian Civil Service, 

(e) The 42nd Amendment Act (1976) introduced words ‘secular’ and ‘socialist’ in the preamble 

to the constitution. It bound the President to act on the advice of the ministers, 

(f) The 44th Amendment Act (1978) repeated most of the provisions of 42nd Amendment Act. 

It removed the right to private property from the list of Fundamental Rights. It converted it into 

ordinary legal right. Some changes in emergency provisions were also made, 

(g) The 73rd Amendment Act (1992) conferred constitutional status on the village panchayats. 

(h) The 74th Amendment Act (1992) added schedule XII in the constitution specifying eighteen 

powers of the municipalities. 

(i) The 79th Amendment Act 1999 extended the reservation for the scheduled castes and 

scheduled tribes in Parliament and State Legislatures from 1999 to 2009. 

(j) The 80th, 81st, and 82nd Amendments were effected in 2000 for carving out three new states 

of Chhattisgarh, Uttaranchal and Jharkhand. 

The 93rd Constitution Amending Bill which was passed by the President of India on December 

13, 2003 makes elementary education a fundamental right and makes education compulsory 

till IX class. All the children in the age group of 6 to 14 have been assured fundamental right 

to free and compulsory education. It is the fundamental duty of parents/guardians to provide 

opportunities for education to children of this age group. 



The 94th Amendment Bill (2003) made a provision for setting up a national commission for the 

schedule tribes and another to keep intact the existing representation of tribal and non-tribals 

in Assam Legislative Assembly. 

The 96th Amendment Bill passed by the Lok Sabha and Rajya Sabha on 6th and 8th May, 2003 

respectively sought to make the 2001 census the basis for delimitation of constituencies of the 

Lok Sabha and State Legislatures. The 93rd Amendment Act 2005 was put into effect on 

January 20, 2006. Ninety four amendments have been effected so far. A few are in the process. 

(E) Conventions: 

Conventions provide flesh to the dry bones of law. In U.K. conventions have erected 

constitutional edifice. They did not formally frame the constitution. In India we have a very 

comprehensive constitution. It contained 395 articles to begin with. Presently, it has 450 

articles. Still conventions followed in India have been very significant. 

A few examples are as under: 

(a) Prior to the passage of 42nd Amendment Act 1976 the advice of the Council of Ministers 

was to be accepted by the President in keeping with parliamentary convention. It entailed 

speculation and controversy. Hence the Act of 1976 made the advice of the Council of 

Ministers binding on the President. 

The 44th Amendment Act 1978 authorized the President to ask the Council of Ministers to 

reconsider this advice. However the President is required to act on the advice after 

reconsideration of a Bill by the Council of Ministers. In the recent past ‘office of profits bill’ 

which was sent back by President on May 30, 2006 but on repassing of the same without 

amendment President had to accord his consent on August 18, 2006. 

(b) If the President of India hails from the North the Vice President should be drawn from the 

South on vice versa. 

(c) A Governor of a particular state must belong to state other than the one where assigned this 

position. 

(d) If the Lok Sabha Speaker belongs to the ruling party, the Deputy Speaker must be drawn 

from the opposition. 

(e) If the President appoints a Prime Minister not backed by absolute majority the latter must 

seek the vote of confidence of the Lok Sabha within a month. 

(f) Chief Justice of India should be appointed on the basis of the rule of seniority of the judges 

of the Supreme Court. 

(g) Vice-President should succeed the President. 

(h) The speaker of Lok Sabha should be non-partisan in the House though he may remain a 

party man outside the House. 

(i) There should at least be one Muslim judge in the Supreme Court, in consonance with secular 

spirit. 

(j) Prior to the issuing of summons to the members of Parliament for the attendance of session 

and before the sessions of Parliament, the President consults the Presiding officers of both the 

Houses. 

(k) The Introduction of railway budget before the presentation of the main Budget is to be done 

in the last week of February. 

(l) The Chairman of Public Accounts Committee of the Parliament is to be drawn from any 

party in the opposition. 

Ours’ is a developing democracy. Some of healthy precedents have been dishonoured with the 

fast erosion of principled politics. For example Speaker of Lok Sabha at times could not leave 

party colour even in the House, senior most judge was superseded and office of Chief Justice 



was entrusted to a junior man. The unwritten maxims of the constitution termed conventions 

have in fact filled up the ‘vacuum’ in the constitution and made it more workable. 

Conclusion: 

The facts mentioned in the preceding pages make it crystal clear that the Indian Constitution is 

not only the outcome of the deliberations in the Constituent Assembly or a Draft Constitution 

skillfully drafted by the legal experts and intellectual giants but also is the blend of executive 

orders and decrees of the executive, the enactments by the representatives of the Indian citizens 

in the national legislatures, the judicious decisions of the legal luminaries and the healthy 

precedents and usages for running the parliamentary institutions on right lines. In fact, the 

unwritten part of the constitution has not only removed certain constitutional ambiguities but 

also added to the stature of our Parliamentary democracy. 

Still we are far behind British parliamentary democracy which is mostly convention ridden but 

is the finest and most perfect working democracy of the world. The decorum in their Houses is 

exemplary. The opposition does not oppose for the opposition sake. The speaker of the House 

of Commons commands respect at the hands of the members of the House. 

C. Salient Features of Indian Constitution 
 

“0ur Constitution is to be as solid and permanent as we can make it, yet there is no permanence 

in a constitution. There should be a certain amount of flexibility. If you make anything rigid 

and permanent, you stop the nation’s growth, the growth of a living vital organic people.” 

The Constitution of India has some outstanding features which distinguish it from other 

constitutions. The framers of our constitution studied other constitutions, selected their 

valuable features and put them with necessary modifications in our constitution. Ours is not a 

borrowed constitution, though it has been influenced by other constitutions. 

The framers of the constitution of India did not aim at a completely new or original constitution. 

They just wanted to produce “a good and workable” constitution. And they succeeded doing 

this. The fact that the constitution, for last 59 years, has been working satisfactorily is a 

testimony to its quality and utility. The salient features of the constitution are analyzed below. 

1. Preamble: 

The Preamble, the preface to the constitution, describes the source nature, ideology, goals and 

objectives of the constitution. It describes India as a sovereign socialist, secular, democratic 

republic and underlines the-national objective of social just economic justice and political 

justice as well as fraternity. It emphasizes the dignity of the individual and the unity and 

integrity of the nation. It declares that in India the people sovereign. 

2. Written Constitution: 

There are two types of constitutions in the world. Most of the constitutions are written. The 

first modern written constitution was the American constitution. On the other hand, the British 

constitution is unwritten. It consists of customs and conventions which have grown over the 

years. In India, we have a written constitution. The framers of our constitution tried to put 

everything in black and white. 

3. Longest Constitution: 

The Constitution of India is the longest one in the world. Originally it had 395 Articles and 8 

schedules. During the period since 1950 a few Articles have been deleted, but many more have 

been added through amendments. 



Today the constitution has 395 Articles and 12 schedules. However there is a view that the 

constitution today has 444 Articles. Originally the constitution had 22 parts. Now it has 24 

parts. 

The constitution became lengthy mainly due to the following factors. 

(a) The constitutional fathers wanted to put everything in great detail. 

(b) In other federations, there are two constitutions: one for the federation and the other for the 

states. In India, the states do not have separate constitutions. The powers of states along with 

the powers of the federation have been stated in one constitution. 

(c) The Government of India Act, 1935 was in operation when India got independence. Our 

leaders were familiar with this Act. They borrowed heavily from this lengthy Act while framing 

our constitution. 

(d) India is a country of great diversity. It is a country of several minorities; it has many 

languages, castes, races and religions. The problems and interests of these different groups 

have found place in the constitution. 

(e) Good features of other constitutions have been included, with necessary modifications, in 

our constitution. For example, we have brought the bill of rights from the American 

constitution, parliamentary system of government from the British constitution and Directive 

Principles of State Policy from the Irish constitution. 

While including these elements of other constitutions in our constitution Ambedkar said the 

framers of our constitution tried to remove their faults and suit them to our conditions. 

(f) Many members of the Constituent Assembly were "lawyer-politicians". They have made 

the constitution not only long, but also extremely complicated. 

Ivora Jennings has described our constitution as a ‘lawyer’s paradise’. 

Jennings says that a constitution should be intelligible to common people, but they fail to 

clearly understand the Indian constitution which is very complex. Every article of this 

constitution can be interpreted by the higher judiciary, and lawyers, while interpreting, different 

articles, further complicate the constitution. 

4. Partly Rigid, Partly Flexible: 

Whether a constitution is rigid or flexible depends on the nature of amendment. If the 

constitutional laws and ordinary laws are amended separate ways, it is a rigid constitution. On 

the contrary, in a flexible constitution constitutional laws and ordinary laws are amended in the 

same way. 

Some provisions of the Constitution of India can be amended by the Indian Parliament with 

simple majority. The amendment of most other provisions of the constitution requires a special 

majority in both houses of the parliament. There are some other provisions of constitution 

which cannot be amended by the parliament alone. 

In case of such provision the amending bill has first to be approved by both houses of 

parliament by a special majority (with the support of two-thirds of the members of each house 

present and voting). Then it has to be ratified by the legislatures of at least half of the states of 

India. 

These different amendment procedures make our constitution partly flexible and rigid. In fact, 

there is a balance between rigidity and flexibility in our constitution. 

Some amount of flexibility was introduced into our constitution in order to encourage its 

growth. Nehru feared that if a constitution is too rigid, it will be stagnant. 



5. Parliamentary Democracy: 

In India, there is a parliamentary form of government. The majority party in the Lower House 

(Lok Sabha) forms government. The Council Ministers is responsible to the Lok Sabha. The 

Cabinet is the real executive head. In Presidential form of government, the President is the 

executive head. In India, the President is only the nominal head. 

In Britain, the monarchy is hereditary. But in India, the post of President is elective our 

founding fathers adopted the parliamentary model for two reasons. Firstly, they believed that a 

parliamentary form of government would be more responsible democratic than the presidential 

form of government. 

Secondly, they were, to so extent, familiar with the parliamentary form of government during 

the British rule particularly after the implementation of the Government of India Act, 1935. 

6. Role of Conventions: 

Though India has a very detailed constitution, there is some scope for conventions to influence 

its functioning. On some vital issues constitution is silent and one has to depend upon well-

established parliament conventions on such occasions. 

For example, the constitution does not say whether government, defeated on a ‘snap vote’ in 

the Lok Sabha, will be required to resign whether the recommendation of a defeated 

government for the dissolution of the Sabha is to be accepted by the President of India. 

7. Federal Government with Unitary Bias: 

India is a federation, although word ‘federation’ does not find a place in the whole text of the 

Indian Constitution. The elements of federation are present in the Indian Constitution. It is a 

written and rigid constitution. 

There is dual polity and there is constitutional division of powers between the center and the 

states. There is also an independent judiciary. The Supreme C arbitrates the disputes between 

the Centre and the states. 

All these provisions make India a federation. But in Indian Federation, the center is strong as 

compared to the slates. The Center has more financial powers and the states largely depend 

upon it for their economic development. The Planning Commission has emerged as a ‘super 

cabinet’ or a ‘super state’. The Governor acts as the agent of the center. 

The Centre can reorganize a state, but a state cannot reorganize the Centre. In other words, the 

Centre is indestructible while the states are destructible. During emergencies, the powers of the 

Centre considerably grow and the states become weak. K. C. Where has described the Indian 

government as ‘quasi-federal’. India has also been characterised as ‘a federal state with unitary 

spirit.’ 

8. Fundamental Rights: 

The Fundamental Rights are guaranteed to the individuals by our constitution. These are 

enumerated in Part III of the constitution. These rights are fundamental because they are basic 

to the moral and spiritual development of the individual and these rights cannot be easily 

abridged by the parliament. 



Now the citizen enjoys six fundamental rights, originally there were seven fundamental rights. 

One of them was taken away from Part III of the constitution by the Forty-fourth Amendment 

Act, 1978. As a result, the Right to Property is no longer a fundamental right. Since 1978, it 

has become a legal right. 

An individual can now own property; he can enjoy it or dispose of it. But when the government 

takes it away, he cannot go for a writ challenging the validity of the government’s action. 

The six fundamental rights are:–  

(1) Right to Equality, (2) Right to Freedom, (3) Right against Exploitation, (4) Right to 

Freedom of Religion, (5) Cultural and Educational Rights and (6) Right to Constitutional 

Remedies. The Fundamental Rights are subject to some restrictions. 

The idea of fundamental rights has been borrowed from the American Constitution. 

Any citizen of India can seek the help of High Court or Supreme Court of India if any of his 

fundamental rights is undermined by the government or any institution or any other 

government. The fundamental rights, granted to the citizen, cannot be amended in the normal 

manner. They can be amended with two-third majority in each house of the Parliament. 

9. Directive Principles of State Policy: 

The Directive Principles of State Policy are enumerated in Part IV of the constitution. They are 

instructions or directives from the constitution to the state and the government. It is the duty of 

the government to implement them. 

Originally there were 20 Directive Principles. Three more were added by the 42nd Amendment 

Act, 1976. Thus, in total, there are now 23 Directive Principles. 

Some of the important Directive Principles are: (1) There should not be concentration of wealth 

and means of production to the detriment of common man; (2) There should be equal pay for 

equal work for both men and women; (3) Workers should be paid adequate wage; (4) Weaker 

sections of the people, Scheduled Caste and Scheduled Tribe people should be given special 

care; (5) The state should promote respect for international law and international peace. 

In general, the Directive Principles aim at building a Welfare State. The Directive Principles 

are not enforceable in a Court of Law, but they are nevertheless fundamental in the governance 

of the country. These principles provide the criteria with which we can judge the performance 

of the government. 

10. An Independent and Integrated Judiciary: 

An independent judiciary is a none of any federation. The judiciary in India is independent and 

impartial. It is an integrated judiciary with the Supreme Court at the apex of the hierarchy. The 

High Courts stand in its middle, and the lower courts are located at its bottom. 

The Judges security of tenure and it is extremely difficult to remove any Judge of the Supreme 

or of the High Court through impeachment. Recently the Parliament failed to impeach Justice 

Ramaswamy of the Supreme Court who was charged with corruption. Soft a single Judge in 

India has been removed from office through impeachment. 



The Supreme Court and the High Court have the power of Judicial Review. They have the 

power to declare acts of legislatures and actions of the Executive ultra vires such acts or actions 

are found to be in conflict with the provisions of the constitution. 

The Supreme Court of India has the power of Judicial Review. In the United State of America 

there is judicial dominance. The Supreme Court of America can declare invalid if it violates 

natural justice. For many years it was maintained that the Supreme Court of India did not have 

this power. But now it is the view of the Supreme Court of India that it can declare any law 

ultra vires if it violates natural justice. 

11. Universal Franchise: 

Article 326 of the Constitution of India provides universal adult suffrage. The voting age has 

now come down from 21 to 18 by the 61st Amendment 1989. Anybody who has completed 18 

years of age is eligible to vote in general elections. This is one of the most revolutionary aspects 

of Indian democracy. 

12. Secularism: 

India is a secular state. Although the 42nd Amendment Act, inserted the word ‘secular’ in the 

Preamble to the constitution, India has been secularism since independence. 

India is a country of several religions and each individual has fundamental profess any religion 

he likes. The state cannot force him to accept any specific India is a secular state. In India, there 

is no State Religion. In matters relating to the state is neutral and non-interfering. It does not 

patronize any religion. Nor discriminate against any religion. 

13. Single Citizenship: 

In the United States of America, there is double citizenship. An American is a citizen of 

America and at the same time he is also a citizen of the 50 States of America. In India, there is 

only single citizenship. An Indian is a citizen of India only. He is not a citizen of any Indian 

state. Single citizenship is meant to s national unity and national integration. 

14. Fundamental Duties: 
Fundamental Duties did not form part of the constitution. Ten Fundamental Duties were 

inserted in Part IV-A of the constitution by 42nd Amendment Act, 1976. Some of the important 

Fundamental Duties are: 

(1) To abide by the constitution and respect the ideals and institutions, the national flag and the 

national anthem; (2) To uphold and protect the sovereignty, unity and integrity of India; (3) To 

defend the country and render national service; (4) To protect and improve the natural 

environment; (5) To safeguard public property and to abjure violence. 

A new Article - Article 51-A enumerates ten Fundamental Duties. These duties are assigned 

only to citizens and not to aliens. These duties are not justifiable, but, in case of conflict, they 

will prevail over Fundamental Rights. 

15. Welfare State: 

Our constitution aims at building a Welfare State. It provides for development of weaker and 

depressed sections of the society. It underlines the need of improving the conditions of women, 

Scheduled Castes and Scheduled Tribes who have remained neglected for long. 

Our constitution is opposed to concentration of wealth and means of production. Workers 

should be involved in management and they should get fair wages. Children should not be 

exposed to hazards. All these provisions are expected to help in building a Welfare State. 

16. Democratic System: 

Our constitution lays a lot of emphasis on democratic values, and a number of democratic 

institutions have been established to give shape to these values. The Centre, states and local 



self-governing bodies follow democratic principles, and all elections from gram panchayat to 

parliament are democratically held. 

All persons of 18 years age and more, irrespective of their caste, religion and gender, are 

eligible to vote in elections, and the constitution has provided for reservations in elections for 

Dalits and tribal’s. No democracy can survive if citizens are not allowed fundamental rights. 

The Indian constitution has granted a number of valuable fundamental rights to the citizens. 

D. Is Indian Constitution Federal in Nature? 

Constitution of India- Whether Federal or Unitary 
It has been the matter of debate among the scholars that whether the constitution of India is 

completely federal or unitary in nature. But actually Indian constitution contains both features 

of a federal constitution and unitary constitution. But for the very clear picture of this 

conclusion first of all we have to know that what is the federal constitution and what is unitary 

constitution. What feature of Indian constitution makes it federal or what features makes it 

unitary. 

Federal Constitution: 
In a federal set up there is a two tier of Government with well assigned powers and functions. 

In this system the central government and the governments of the units act within a well-

defined sphere, co-ordinate and at the same time act independently. 

The following provisions of the Constitution of India are referred to by the constitutional 

pundits while criticising the Nature of the Constitution, being a Federation.  

(i) Power of the Union Parliament, under Article 3, to alter the names, areas and 

boundaries of the exiting States; 

(ii) Provision for single citizenship under Article 9; 

(iii) Position of the Governor, as an agent of the Central Government; 

(iv) Discretion vested with the Governor under Article 163 and Article 200; 

(v) Power of the Parliament to make laws on subjects mentioned in the State List under 

Articles 249, 250 and 253; 

(vi) The rule of repugnancy operating in favour of the Central Law under Article 254; 

(vii) Provisions regulating “administrative relations” contained in Articles 256 to 263 

read with Article 365, which enable the Centre to control the functioning of 

Government in States; 

(viii) Powers of the Central Government, in respect of Emergency, under Article 352 to 

360. 

In view of the above stated provisions, Dr. KC. Wheare has coined the expression “quasi-

federal” for Indian Constitution. In the opinion of Dr. Ivor Jennings, it is “a unitary 

Constitution with subsidiary federal features.” Prof Alexandro Wicz holds it ‘a unitary 

Constitution with vertically divided sovereignty.’  

However, Musgrave, rightly says that “Federation” means different things to different people. 

Its foundations have been laid in different countries at different times. As a form of political 

organisation, federalism has nowhere been adopted on the theoretical grounds of its real or 

hypothetical virtues. Rather, it has always emerged as a product of compromise and expediency 

and the' driving forces behind it have invariably been the history, circumstances and problems 

of the country adopting it.” It is aptly true about Indian federalism.  

The Apex Court in State of W.B. v. Kesoram Industries Ltd.5 observed:  

Federalism is one of the basic pillars of the Indian Constitution....having unique federal 

character, it can be said to be quasi-federal or hybrid federal State.  
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The Supreme Court again in Prof. Yashpal v. State of Chattisgarh,6 repeated that India had 

adopted a loose federal structure. It is said to be an indestructible Union of destructive Units.7 

A seven-Judge Bench of the Supreme Court in Special Reference of l965,8 rightly opined that 

“although there has been considerable controversy whether India is or is not a federation, it 

would be seen that essentially the Indian Constitution is a federal one. The Union of India is a 

federal Union with a distribution of powers, of which the Judiciary is the interpreter.” 

Constitution-Constitutionalism  
A country may have a Constitution but need not Constitutionalism. A Constitution would be 

said to have Constitutionalism if it incorporates the following concepts:  

1. A controlled/limited Government 

2. Rule of law/absence of arbitrariness 

3. Separation of powers 

4. Fundamental liberties/freedoms 

5. Dignity of individual 

6. Prohibition of unlawful/excessive taxation 

7. Prohibition of arbitrary/unlawful detention 

8. Independent Judiciary 

9. Democratic Republic 

10. Adult Suffrage 

11. Rigidity.  

Unitary Constitution 
A unitary system is governed constitutionally as one single unit, with one constitutionally 

created legislature. All power is top down. A unitary state is a sovereign state governed as one 

single unit in which the central government is supreme and any administrative divisions (sub 

national units) exercise only powers that the central government chooses to delegate. 

A. Federal Features of Indian Constitution 
1. Supremacy of the Constitution: This is one of the federal features of the Indian 

constitution. The supremacy of the constitution means that both, the Union and the State 

Governments, shall operate within the limits set by the Constitution. And both the union 

government and the central government derive their powers from the constitution.  

2. Written Constitution The most important feature of a federation is that its constitution 

should be a written one. The Constitution of India is a written constitution is the most 

elaborate Constitution of the world. 

3. Rigid Constitution: The constitution of India is a rigid constitution and this is one of 

the basic features of federal constitution. The procedure of amending the Constitution 

in a federal system is normally rigid. Indian Constitution provides that some 

amendments require a special majority. Such an amendment has to be passed by 

majority of total members of each house of the Parliament as well as by two-thirds 

majority of the members present and voting there in. However, in addition to this 

process, some amendments must be approved by at least 50% of the states. After this 

procedure the amendment is signed by the head of the state i.e. the President. Since in 

India important amendments can be amended through this procedure Hence, Indian 

Constitution has been rightly called a rigid constitution. 

4. Division of Powers: In Indian constitution the powers of state and centre are clearly 

defined and there are very clear limits of both the centre and the state for law making 

powers. Our constitution enumerates three lists, viz. the Union, the State and the 

Concurrent List. The Union List consists of 97 subjects of national importance such as 
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Defence, Railways, Post and Telegraph, etc. The State List consists of 66 subjects of 

local interest such as Public Health, Police etc. The Concurrent List has 47 subjects 

important to both the Union and the State such as Electricity, Trade Union, Economic 

and Social Planning, etc. 

5. Supremacy of the Judiciary: Supremacy of judiciary is another very important feature 

of a federal state where there is an independent judiciary to interpret the Constitution 

and to maintain its sanctity. The Supreme Court of India has the original jurisdiction to 

settle disputes between the Union and the States. It can declare a law as 

unconstitutional, if it contravenes any provision of the Constitution. 

B. Unitary Features of Indian Constitution: 
In spite of the fact that the Indian Constitution establishes a federal structure, it is indeed very 

difficult to put the Indian Constitution in the category of a true federation. The following 

provision of Indian constitution makes it unitary 

1. Union of States; Article I of the Constitution describes India as a Union of States, 

which implies two things: firstly, it is not the result of an agreement among the States 

and secondly, the States have no freedom to secede or separate from the Union. Besides, 

the Constitution of the Union and the States is a single framework from which neither 

can get out and within which they must function. The federation is a union because it 

is indestructible and helps to maintain the unity of the country. 

2. Appointment of Governor: Art 155 and 156 provide that the Governor, who is the 

constitutional head of a State, is to be appointed by the President and stays only until 

the pleasure of the President  The Centre may take over the administration of the State 

on the recommendations of the Governor or otherwise. In other words, Governor is the 

agent of the Centre in the States. The working of Indian federal system clearly reveals 

that the Governor has acted more as centre representative than as the head of the State. 

This enables the Union government to exercise control over the State administration. 

3. Representation in the Legislature: The equality of units in a federation is best 

guaranteed by their equal representation in the Uppers House of the federal legislature 

(Parliament). However, this is not applicable in case of Indian States. They have 

unequal representation in the Rajya Sabha. In a true federation such as that of United 

State of America every State irrespective of their size in terms of area or population it 

sends two representatives in the upper House i.e. Senate. 

4. Appointment on Key Positions: In addition to all this, all important appointments 

such as the Chief Election Commissioner, the Comptroller and Auditor General are 

made by the Union Government. Besides, there is single citizenship. There is no 

provision for separate Constitutions for the states. The States cannot propose 

amendments to, the Constitution. As such amendments can only be made by the Union 

Parliament. All India Services such as IAS and IPS have been created which are kept 

under the control of the Union. In financial matters too, the States depend upon the 

Union to a great extent. The States do not possess adequate financial resources to meet 

their requirements. During Financial Emergency, the Centre exercises full control over 

the State finances. 

5. Disturbances in the state:  In case of disturbances in any State or part thereof, the 

Union Government is empowered to depute Central Force in the State or to the 

disturbed part of the State. Also, the Parliament, by law may increase or decrease the 

area of any State and may alter its name and boundaries. 

6. Unified Judiciary: The federal principle envisages a dual system of Courts. But, in 

India we have unified Judiciary with the Supreme Court at the apex. 

7. Power to make laws: The Constitution of India empowered the central government to 

make laws on the subjects in the state list. It is exercised only on the matters of national 



importance and that too if the Rajya Sabha agrees with 2/3 majority. The constitution 

establishes a strong Centre by assigning all-important subjects to the Centre as per the 

Union List. The State Governments have very limited powers. 

8. Power to form new states and to change existing boundaries: Under Art 3, centre 

can change the boundaries of existing states and can carve out new states. This should 

be seen in the perspective of the historical situation at the time of independence. At that 

time there were no independent states. There were only provinces that were formed by 

the British based on administrative convenience. At that time States were artificially 

created and a provision to alter the boundaries and to create new states was kept so that 

appropriate changes could be made as per requirement. It should be noted that British 

India did not have states similar to the States in the USA. 

9. Emergency Provisions: The President of India can declare three different types of 

emergency under article 352, article 356 and article 360 for an act of foreign aggression 

or internal armed rebellion, failure of constitutional machinery in a state and financial 

emergency respectively.. During the operation of an emergency, the powers of the State 

Governments are greatly curtailed and the Union Government becomes all in all. 

 

It has been the matter of debate among the scholars that whether the constitution of India is 

completely federal or unitary in nature. But actually Indian constitution contains both features 

of a federal constitution and unitary constitution. But for the very clear picture of this 

conclusion first of all we have to know that what is the federal constitution and what is unitary 

constitution. What feature of Indian constitution makes it federal or what features makes it 

unitary. 

Federal Constitution: 
In a federal set up there is a two tier of Government with well assigned powers and functions. 

In this system the central government and the governments of the units act within a well-

defined sphere, co-ordinate and at the same time act independently. The federal polity, in other 

words, provides a constitutional device for bringing unity in diversity and for the achievement 

of common national goals. K.C. Wheare defines federal government as an association of states, 

which has been formed for certain common purposes, but in which the member states retain a 

large measure of their original independence. A federal government exists when the powers of 

the government for a community are divided substantially according to a principle that there is 

a single independent authority for the whole area in respect of some matters and there are 

independent regional authorities for other matters, each set of authorities being co-ordinate to 

and subordinate to the others within its own sphere. The Constitution of India has adopted 

federal features; though it does not, in fact, claim that it establishes a federation. The question 

whether the Indian Constitution could be called a federal constitution troubled the minds of the 

members of the Constituent Assembly. This question cannot be answered without going into 

the meaning of federalism and the essential features that are evident in federal state. 

Unitary Constitution 
A unitary system is governed constitutionally as one single unit, with one constitutionally 

created legislature. All power is top down. A unitary state is a sovereign state governed as one 

single unit in which the central government is supreme and any administrative divisions (sub 

national units) exercise only powers that the central government chooses to delegate. 

A. Federal Features of Indian Constitution 
Supremacy of the Constitution: This is one of the federal features of the Indian constitution. 

The supremacy of the constitution means that both, the Union and the State Governments, shall 

operate within the limits set by the Constitution. And both the union government and the central 

government derive their powers from the constitution.  



6. Written Constitution The most important feature of a federation is that its constitution 

should be a written one. The Constitution of India is a written constitution is the most 

elaborate Constitution of the world. 

7. Rigid Constitution: The constitution of India is a rigid constitution and this is one of 

the basic features of federal constitution. The procedure of amending the Constitution 

in a federal system is normally rigid. Indian Constitution provides that some 

amendments require a special majority. Such an amendment has to be passed by 

majority of total members of each house of the Parliament as well as by two-thirds 

majority of the members present and voting there in. However, in addition to this 

process, some amendments must be approved by at least 50% of the states. After this 

procedure the amendment is signed by the head of the state i.e; the President. Since in 

India important amendments can be amended through this procedure Hence, Indian 

Constitution has been rightly called a rigid constitution. 

8. Division of Powers: In Indian constitution the powers of state and centre are clearly 

defined and there are very clear limits of both the centre and the state for law making 

powers. Our constitution enumerates three lists, viz. the Union, the State and the 

Concurrent List. The Union List consists of 97 subjects of national importance such as 

Defence, Railways, Post and Telegraph, etc. The State List consists of 66 subjects of 

local interest such as Public Health, Police etc. The Concurrent List has 47 subjects 

important to both the Union and the State such as Electricity, Trade Union, Economic 

and Social Planning, etc. 

9. Supremacy of the Judiciary: Supremacy of judiciary is another very important feature 

of a federal state where there is an independent judiciary to interpret the Constitution 

and to maintain its sanctity. The Supreme Court of India has the original jurisdiction to 

settle disputes between the Union and the States. It can declare a law as 

unconstitutional, if it contravenes any provision of the Constitution. 

B. Unitary Features of Indian Constitution: 
In spite of the fact that the Indian Constitution establishes a federal structure, it is indeed very 

difficult to put the Indian Constitution in the category of a true federation. The following 

provision of Indian constitution makes it unitary 

10. Union of States; Article I of the Constitution describes India as a Union of States, 

which implies two things: firstly, it is not the result of an agreement among the States 

and secondly, the States have no freedom to secede or separate from the Union. Besides, 

the Constitution of the Union and the States is a single framework from which neither 

can get out and within which they must function. The federation is a union because it 

is indestructible and helps to maintain the unity of the country. 

11. Appointment of Governor: Art 155 and 156 provide that the Governor, who is the 

constitutional head of a State, is to be appointed by the President and stays only until 

the pleasure of the President  The Centre may take over the administration of the State 

on the recommendations of the Governor or otherwise. In other words, Governor is the 

agent of the Centre in the States. The working of Indian federal system clearly reveals 

that the Governor has acted more as centre representative than as the head of the State. 

This enables the Union government to exercise control over the State administration. 

12. Representation in the Legislature: The equality of units in a federation is best 

guaranteed by their equal representation in the Uppers House of the federal legislature 

(Parliament). However, this is not applicable in case of Indian States. They have 

unequal representation in the Rajya Sabha. In a true federation such as that of United 

State of America every State irrespective of their size in terms of area or population it 

sends two representatives in the upper House i.e. Senate. 



13. Appointment on Key Positions: In addition to all this, all important appointments 

such as the Chief Election Commissioner, the Comptroller and Auditor General are 

made by the Union Government. Besides, there is single citizenship. There is no 

provision for separate Constitutions for the states. The States cannot propose 

amendments to, the Constitution. As such amendments can only be made by the Union 

Parliament. All India Services such as IAS and IPS have been created which are kept 

under the control of the Union. In financial matters too, the States depend upon the 

Union to a great extent. The States do not possess adequate financial resources to meet 

their requirements. During Financial Emergency, the Centre exercises full control over 

the State finances. 

14. Disturbances in the state:  In case of disturbances in any State or part thereof, the 

Union Government is empowered to depute Central Force in the State or to the 

disturbed part of the State. Also, the Parliament, by law may increase or decrease the 

area of any State and may alter its name and boundaries. 

15. Unified Judiciary: The federal principle envisages a dual system of Courts. But, in 

India we have unified Judiciary with the Supreme Court at the apex. 

16. Power to make laws: The Constitution of India empowered the central government to 

make laws on the subjects in the state list. It is exercised only on the matters of national 

importance and that too if the Rajya Sabha agrees with 2/3 majority. The constitution 

establishes a strong Centre by assigning all-important subjects to the Centre as per the 

Union List. The State Governments have very limited powers. 

17. Power to form new states and to change existing boundaries: Under Art 3, centre 

can change the boundaries of existing states and can carve out new states. This should 

be seen in the perspective of the historical situation at the time of independence. At that 

time there were no independent states. There were only provinces that were formed by 

the British based on administrative convenience. At that time States were artificially 

created and a provision to alter the boundaries and to create new states was kept so that 

appropriate changes could be made as per requirement. It should be noted that British 

India did not have states similar to the States in the USA. 

18. Emergency Provisions: The President of India can declare three different types of 

emergency under article 352, article 356 and article 360 for an act of foreign aggression 

or internal armed rebellion, failure of constitutional machinery in a state and financial 

emergency respectively.. During the operation of an emergency, the powers of the State 

Governments are greatly curtailed and the Union Government becomes all in all. 

Conclusion 
From the above discussion it is seen that the constitution of India neither is the complete 

federation nor it is completely unitary. It has the features of both. Sir Ivor Jennings was of the 

view that India has a federation with a strong centralizing policy. In the words of D.D. Basu, 

the Constitution of India is neither purely federal nor unitary, but is a combination of both. It 

is a union or a composite of a novel type. It is often defined to be quasi-federal in nature. Thus 

we can safely say that it is primarily Unitary having some unitary features.  

 

 


