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The UN Charter provides for Members to “confer
primary responsibility for the maintenance of
international peace and security” on the Security
Council (Art. 24). The Council acts on the
assumption that it has the authority to take “prompt
and effective action” on behalf of its Members, if
and when the necessity arises, provided that nine
of the 15 Members of the Council are in agreement.
However, a controversy exists as to whether Article
24 is really binding, means what it says, and even
whether it has actually been implemented. In fact,
Article 106 suggests that the UNSC’s powers are
arbitrary, and the institution has strictly speaking
not been empowered “by law™ to exercise its
responsibilities. As John Foster Dulles has stated,
“No principles of law are laid down to guide it;
it can decide in accordance with what it thinks
is expedient.” Obviously, the purpose from the
beginning was that Members should define the law
and lay down guiding principles for the Council.
However, nations have been reluctant to give up
any part of their national sovereignty that would
affect their war-making powers and the right to
maintain powerful and costly military institutions
which train to defend against and kill presumed
enemies. This is a far cry from what the drafters of
the Charter had originally intended. If Article 24
had been implemented, nations by now would
have been mostly disarmed, and the UN System of
Collective Security would be in operation.

The narrative presented here suggests that
provisions in national constitutions, notably the
war-renouncing Japanese Article 9 (A9),* and the

UN Charter are closely related, complement each 5

other and can be used to overcome the apparent
shortcomings of the United Nations if and when
they are implemented. Research conducted over
the years has led to the recognition that there is
a vital connection between the legal status of the
five Permanent Members of the Security Council
(“P5”), and constitutional provisions like A9,
forming part of what I have called “the normative
current,” i.e. the more than 20 European Nations
whose constitutions provide for the delegation of
sovereign powers to international organizations
such as the UN.

For example, Article 24 of the German Constitution
provides for legislation to empower the United
Nations; Article 11 of the 1948 Italian Constitution
has Italy agreeing to the “limitations of her
sovereignty necessary to an organization which
will ensure peace and justice among nations;”
Denmark’s 1953 Article 20 enables the legislator
to transfer powers to international authorities
“through a bill, to promote international legal order
and cooperation;” the 1946 French Constitution
“accepts the limitations of sovereignty necessary
for the organization and defense of peace” (albeit
“under condition of reciprocity”). Similarly, Japan’s
Constitution aims for “an international peace based
on justice and order,” and India’s Article 51 wants,
among other things, to “promote international
peace and security, settle “international disputes
by arbitration,” and “foster respect for international
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law:

Important discussions and plannings for the Post-
WW?2 International organisation took place in
the League of Nations’ Committee for Intellectual
Cooperation (ICIC, the predecessor of UNESCO).
Documents of the ICIC are available in the
archive of the United Nations University (UNU),
the academic and research arm of the United
Nations, headquartered in Shibuya, Tokyo. Besides
prominent members like Albert Einstein, Madame
Curie, Henri Bergson and Inazo Nitobe, the
Indian representative in the ICIC was Sarvepalli
Radhakrishnan, Oxford University professor,
philosopher, and post-war President of India.’
Historian Donald Mackenzie Brown points out
that Radhakrishnan, having been first nominated



member of the ICIC in 1931, became, in the eyes
of Western political thinkers and intellectuals,
“the recognized Hindu authority on Indian ideas
and a persuasive interpreter of the role of Eastern
institutions in contemporary society.”® What kind
of institutions from Indian traditional political
culture was Mackenzie Brown thinking of that
might qualify, and which were at the time widely
practiced even under British administration?
The suggestion here is that there is only one that
qualifies, the Panchayati Raj, the system of self-
government practiced in villages throughout
India. Professor Radhakrishnan’s mandate was
renewed, together with Professor José¢ Castillejo,
for a period of three years in 1936, beginning July 1,
1936 and terminating December 31, 1938. Invited
by the French ‘Commission des Hautes Etudes
internationales’ the tenth session of the Permanent
International Studies Conference convened at the
Sorbonne in Paris from June 28 to July 3, a “general
debate dealing with ‘Peaceful Change’ [the theme
had been adopted in London in 1935] considered
from the philosophic and psychological angle”
dealt,among other items, with “Legal questions and
procedure,” relating to the organization of peace--
another item on the ICIC’s agenda. Subjects to be
studied at a next Conference included “reciprocity,
regionalism, and self-sufficiency in commercial
politics in the modern world, their relation to the
problem of national security” etc.,” all relevant to
our inquiry.

A coincidence?Isitnotpossiblethat Radhakrishnan,
from his own experience familiar with the concept
of the village panchayat® introduced the idea of a
‘Global Village Panchayat’ for the UN as the Security
Council’s central authority, meant to consist of the
“wise and respected elders,” chosen and endowed-
-as was the case in India--with “large powers,
both executive and judicial”’® The Panchayat
system may be the most basic democratic political
concept India has ever produced. Mahatma
Gandhi advocated the system as the “foundation
of Indias political system”'" Decisions of the
village Panchayat are based on the principle of
unanimity, just as happens to be the case with the
“P5 The concept of our world as a ‘global village’
or “noosphere” developed in the interwar period."
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Like a virus, the idea was ‘in the air’"’ Inspired by
democratic considerations, the Security Council
had opened itself to allow Member states to take
legislative action toward its future constitution.'*
But are the “P5” sufficiently experienced and
qualified to be recognised as “wise and respected?
“I would like to argue that since they are the same
world powers that at the Hague Peace Conferences
in 1899 and 1907 were in favor of disarmament and
the peaceful settlement of international disputes by
an international court with binding powers, once
given the task, their collective memories would
ensure that they are, and also would in the future be,
responsibleand reliable actors.”” Furthermore, ithas
to be taken into account, argued and investigated
to what extent group size matters, in order to
ensure optimal conditions for problem solving. A
study published in the Journal of Personality and
Social Psychology suggests that small groups not
bigger than five are optimal.'® Any number higher
than “5” would make it more difficult to achieve
consensus. Any number lower would make it more
difficult to accord with the principle of equitable
geographic representation. (It has been suggested
that Europe, being overrepresented, should have a
single shared seat, allowing the seat that becomes
vacant to go to a representative of the Global South,
i.e.preferably India."”)

Relevant, too, in this context, and an indispensable
Charter principle commentatorshave neglectedand
misrepresented,'® is Article 106, which stipulates a
transition from the present state of armed peace
to one of complete disarmament, where the UN’s
System of Collective Security guarantees peace
among nations by policing the planet;' during the
transition measures taken by the Security Council
to keep the peace, operating under the authority of
the “P5,” have to be taken unanimously. I believe
that it can be proven that five is the ideal number
for a system of decision-making operating on the
principle of unanimity.

Even if more research needs to be done to confirm
these findings, it is obvious that the Panchayat
Raj is empirical proof that such a system works.
International peace and security cannot be
preserved and the Security Council cannot function



effectively, if its authority and standing is based
on power politics and arbitrary decision-making
alone. What Hermann Hesse wrote in 1917 in his
Swiss exile, describing the prevailing attitude at the
time, may still be true today: “If perpetual peace
was not to be had, perpetual war was decidedly
preferred.”®

Article 9 and the European constitutions that
provide for conferring “primary responsibility
for the maintenance of international peace and
security” on the UN can initiate the process of the
transition toward genuine peace and security.

It was Radhakrishnan who wrote:

“We must surrender a part of our sovereignty,
work together for the elimination of every
kind of injustice... The United Nations is
the first step towards the creation of an
authoritative world order. It has not got the
power to enforce the rule of law... Military
solutions to political problems are good for
nothing. Ultimately they will leave bitterness
behind... The challenge that is open to us
is survival or annihilation... but what are
we doing to bring about that survival? Are
we prepared to surrender a fraction of our
national sovereignty for the sake of a world
order? Are we prepared to submit our disputes
and quarrels to arbitration, to negotiation
and settlement by peaceful methods? Have
we set up a machinery by which peaceful
changes could be easily brought about in this
world? So long as we do not have it, it is no
use merely talking”*!

For all intents and purposes, it should be seriously
taken into consideration that following up on
Article 9 is the key to achieving the purposes of
the UN Charter, and that this is the reason why
the Japanese have upheld the article and have
preserved their constitution unchanged since its
original Inception in 1947.*
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is absolutely necessary “
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