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Fax: 202-616-2645 Washington, DC 20530-0001 
 
Leonard H. Singer, Esq. Party Intervenors (via email only)  
Couch White, LLP New York State Public Service Commission 
540 Broadway  Case 18-T-0604 
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Re: 60-day Notice of Intent to Sue 
 

Dear Secretary Haaland, Secretary Raimondo, Secretary Wormuth, Director Lefton, 
Administrator Spinrad, Acting Assistant Secretary Pinkham, State Attorneys General, Chief 
Morin, Mr. Hardy, and Ms. Wilson, U.S. Assistant Attorneys General, and Mr. Singer: 
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On November 24, 2021, the U.S. Department of the Interior (DOI) “decided to 
approve, with modifications, the COP [Construction and Operations Plan] for South Fork 
Wind[.]” 

1 
 

“The Secretary delegated to BOEM [Bureau of Ocean Energy Management] the 
authority to approve a COP.  Final regulations implementing this authority were 
promulgated by BOEM’s predecessor agency, the Minerals Management Service (MMS), 
on April 29, 2009 (81 Fed. Reg. 19638). These regulations prescribe BOEM’s responsibility 
for determining whether to approve, approve with modifications, or disapprove South Fork 
Wind’s COP.” 

2 
 

By granting South Fork Wind LLC (formerly Deepwater Wind South Fork LLC) 
(the “Applicant”) approval, BOEM acted prematurely in violation of statutory and 
regulatory requirements enacted to protect our nation’s environmental and natural resources, 
its people, and its industries.  BOEM approved the Applicant’s Construction and Operations 
Plan (“COP”) based on errors in fact and law. 

 

Please require the Applicant to correct the false information contained in its COP 
and rectify omissions of fact.  When the Applicant has provided BOEM with more accurate 
information, please correct the violations of law committed by federal agencies. 

 

The Sixty-day Notice of Intent to Sue focuses on – 
 

1. An established pattern of the Applicant dodging and circumventing the issue 
of existing environmental contamination from (prior) releases of hazardous 
waste into soil and groundwater throughout the proposed onshore 
construction corridor through a residential neighborhood; 
 

2. Violations of federal anti-trust provisions, including the Sherman Antitrust 
Act of 1890; 
 

3. Violations of the Endangered Species Act by the United States of America, 
its departments, and agencies have endangered marine mammals such as the 
North Atlantic Right Whale that live in the same area where the Applicant 
proposes building an offshore wind farm. 

 

Should these statutory and regulatory violations not be remedied within the next 
sixty (60) days, residents of eastern Long Island will file suit pursuant to the citizens’ suit 
provisions of the Outer Continental Shelf Lands Act, and Endangered Species Act (as well 

 
1  See Record of Decision, South Fork Wind Farm and South Fork Export Cable Project Construction and 

Operations Plan dated November 24, 2021, Section 5.1 (at p. 15) 
 

2  Id. (at p. 5-6) 
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as other relevant statutes) to require BOEM, its departments, and federal agencies comply 
with their legal obligations. 

The South Fork Wind Project 

The Applicant proposes building an offshore wind farm – the South Fork Wind Farm 
(“SFWF”) – comprising no more than twelve (12) wind turbine generators (“WTG”) on 
Cox’s Ledge in Renewable Energy Lease Number OCS-A 0517.  Cox’s Ledge is in the 
Atlantic Ocean, approximately 35 miles east of Montauk Point off Long Island.  The 
Applicant proposes to connect each WTG with a high-voltage alternative current (HVAC) 
submarine cable inter-array that will then link to an offshore substation (“OSS”). 

  The Project includes a sixty-mile-long new transmission system – the South Fork 
Export Cable (“SFEC”) – connecting the offshore wind farm and offshore substation to a 
new onshore substation (“Interconnection Facility”).  The Applicant plans to use a one-
hundred-and-thirty-eight (138) kilovolt HVAC single-circuit cable(s) as its SFEC. 

The Interconnection Facility is designed to receive electrical energy over the SFEC 
from the SFWF and facilitate a connection to LIPA’s East Hampton Substation to deliver 
electrical energy to the mainland electric grid in East Hampton, New York. 

  The Project includes an onshore operation and maintenance facility. 

PFAS - “a significant threat to public health and the environment.”3 

On October 11, 2017, Suffolk County Department of Health Services (“SCDHS”) 
issued a Water Quality Advisory for Private-Well Owners in Area of Wainscott.  The 
advisory warned residents living in the vicinity of East Hampton Airport that “PFOS and 
PFOA have been detected in some of the private wells that have been tested so far [and that] 
One private well had PFOS and PFOA detected above the USEPA lifetime health advisory 
level of 0.07 ppb.”  EPA’s health advisory levels are established to protect even the most 
sensitive populations, including fetuses during pregnancy and breastfed babies, against 
potential adverse health effects.”  At the time, over ninety percent of residents relied on 
private wells for all their drinking-water and freshwater needs.  It was reported on the front 
page of all the local newspapers.  East Hampton Airport is upgradient and adjacent to South 
Fork Wind proposed construction corridor (see Fig 1 overleaf). 

3  New York State Department of Environmental Conservation (“NYSDEC”) State Superfund Site Classification 
Notice, Inactive Hazardous Waste Disposal Site Program for East Hampton Airport, dated June 2019. 
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https://www.dec.ny.gov/cfmx/extapps/derexternal/haz/details.cfm?ProgNo=152254
https://www.dec.ny.gov/data/DecDocs/152254/
https://www.dec.ny.gov/cfmx/extapps/derexternal/haz/details.cfm?ProgNo=152250
https://www.dec.ny.gov/data/DecDocs/152250/
https://www.dec.ny.gov/data/DecDocs/152250/
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https://www.dec.ny.gov/data/DecDocs/152156/
https://www.dec.ny.gov/data/DecDocs/152250/
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By June 2018, SCDHS had tested two hundred and ninety-seven (297) private 
drinking-water wells surrounding South Fork Wind’s proposed construction corridor.  
Thirteen (13) wells (or 4%) exceeded the U.S. EPA Health Advisory Level, and forty-five 
(45) wells (15%) exceeded the New York State Maximum Contamination Level (see Fig 2 
below).4  Around the same time (on June 26, 2018), two groundwater monitoring wells 
within one hundred and fifty (150 ft) downgradient adjacent to South Fork Wind’s proposed 
construction corridor contained PFOS contamination that was double the EPA Health 
Advisory Level.5  The source of contamination is upgradient on the opposite side of the 
Applicant’s construction site.6 

 
In 2018, the NYSDEC commissioned AECOM U.S., Inc. to investigate 

contamination at East Hampton Airport.  AECOM released its Site Characterization Report 

 
4  U.S. EPA Health Advisory Level (HAL) of 70 parts per trillion (“ppt”) for combined PFOA/PFOS, and the New 
 York State Maximum Contamination Level (“MCL”) of 10 ppt for PFOA and 10 ppt for PFOS. 
 

5  Wainscott Commerical Center, Draft Environmental Impact Statement, Figure 8, Well MW-3 (PFOA/PFOS of 
 144 ppt) and MW-4 (PFOA/PFOS of 124 ppt), dated June 26, 2018. 
 

6  For more information on the Town of East Hampton’s attempt to conceal PFAS contamination on Town-owned 
property – East Hampton Airport – see www.Wainscott.Life. 

Fig. 2 [Click here to download a higher resolution image of Fig. 2.] 

To see more maps of PFAS contamination, visit http://www.Wainscott.Life/maps.html. 

http://nebula.wsimg.com/d7c769ad18ee89f87fcd111be99a1003?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
http://www.wainscott.life/maps.html
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of East Hampton Airport on November 30, 2018.  Of the twenty-one (21) soil sample wells 
tested at varying depths, PFAS compounds were detected in nearly all soil samples 
collected.  The maximum concentration level of contamination was 15 ng/g of PFOS at well 
EH-1 (duplicate) upgradient within 500 feet of South Fork Wind’s proposed construction 
corridor. 

 
In June 2019, the New York State Department of Environmental Conservation 

(“NYSDEC”) registered East Hampton Airport as an Inactive Hazardous Waste Disposal 
Site.  It classified it as “a Class 2 site that presents a significant threat to public health and 
the environment” (see Exhibit A). 

 
In July 2020, at 

the NYSDEC’s request, 
Henningson, Durham & 
Richardsons (“HDR”) 
released Site 
Characterization Report 
for Wainscott Sand & 
Gravel, a site 
downgradient and 
adjacent to the 
construction corridor. 

 
Two groundwater 

monitoring wells within 
one hundred (100 ft) 
downgradient and 
adjacent to the proposed 
construction corridor 
contained PFOS 
contamination.  Well, 
MW5 exceeded the New 
York Standard for PFOS 
by eighty-eight (88) 
times(877 ppt).  Well, 
MW3 exceeded the New 
York Standard for PFOS 
by one hundred (100) 
times (1,010 ppt).  The 
source of the PFAS 

Fig. 3 [Click here to download a high-resolution image of Fig. 3.] 

http://nebula.wsimg.com/4a548a5069526149aa7fee08041448ea?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
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contamination is upgradient on the opposite side of the construction site at the East 
Hampton Airport Superfund site (see Fig 3 and Fig 4).7 

 
 
South Fork Wind 

tested a few wells along its 
construction corridor.  The 
tests were conducted one 
week after the evidentiary 
records in the New York 
State Public Service 
Commissions hearing (18-T-
0604) had closed.  South 
Fork Wind’s sampling plan 
and results avoided scrutiny 
by any regulatory agency. No 
witnesses were cross-
examined on the testing.  
South Fork Wind’s PFAS 
contamination results 
contradict results for PFAS 
contamination conducted by 
independent laboratories.  For 
example, South Fork Wind’s 
results for wells SB-MW-18B 
(see Fig 3 and Fig 4) 
allegedly contain barely any 
detectible levels of PFAS 
contamination. 

 
 
On the other hand, 

tests performed for the NYSDEC for Well MW5 just one hundred feet downgradient at a 
similar depth showed groundwater contamination by PFOS of 877 ppt and PFHxS of 566.  
South Fork Wind does not explain the difference in results.  The stark variance is repeated 
for South Fork Wind’s results for wells BH-05 (see Fig. 3 and 4) that allegedly contain no 
detectible levels of PFAS contamination.  On the other hand, tests performed for the 
NYSDEC for Well MW3 just one hundred feet downgradient at a similar depth showed 

 
7  For more information on the Town of East Hampton’s attempt to conceal PFAS contamination on Town-owned 

property – East Hampton Airport – see www.Wainscott.Life. 

Fig. 4 [Click here to download a high-resolution image of Fig. 4.] 

http://nebula.wsimg.com/4a548a5069526149aa7fee08041448ea?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
http://nebula.wsimg.com/3a078c944975538f32f0336978ed900d?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
http://nebula.wsimg.com/4a548a5069526149aa7fee08041448ea?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
http://nebula.wsimg.com/3a078c944975538f32f0336978ed900d?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
http://nebula.wsimg.com/3a078c944975538f32f0336978ed900d?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
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groundwater contamination by PFOS of 1,010 ppt and PFHxS of 306.  In both instances, the 
source of contamination is upgradient on the opposite side of the proposed construction 
corridor at East Hampton Airport.   

 
 

PFAS – Per/ and Polyfluoroalkyl Substances 
 

PFAS is a large group of artificial chemicals that do not occur naturally in the 
environment.  PFAS contamination has been introduced to the environment via industrial 
processes and consumer products since the 1940s.  There are thousands of PFAS 
compounds, some of which have been more widely used and studied (PFOA and PFOS) 
than others.  Perfluorooctanoic Acid (PFOA) and Perfluorooctane Sulfonate (PFOS) are two 
examples of the most commonly used and studied chemicals in the PFAS group.  In New 
York State, PFOA and PFAS have a Maximum Contamination Level (MCL) each of 10 ppt 
(parts per trillion).   The US EPA Health Advisory Level (HAL) for combined PFOA/PFOS 
is 70 ppt.  (Note: One part per trillion (ppt) equals one drop in twenty Olympic swimming 
pools.) 

 
PFAS chemical compounds break down slowly and build up (bioaccumulate) in 

people, animals, and the environment over time.  According to the EPA, current peer-
reviewed scientific studies have shown that exposure to certain levels of PFAS may lead to: 

 

• Reproductive effects include decreased fertility or increased high blood pressure 
in pregnant women. 

 

• Developmental effects or delays in children, including low birth weight, 
accelerated puberty, bone variations, or behavioral changes. 

 

• Increased risk of some cancers, including prostate, kidney, and testicular cancers. 
 

• Reduced ability of the body’s immune system to fight infections, including 
reduced vaccine response. 

 

• Interference with the body’s natural hormones. 
 

• Increased cholesterol levels and/or risk of obesity. 
 

See www.epa.gov/pfas/our-current-understanding-human-health-and-environmental-risks-pfas. 
 
 

Statutory Regulations Require Environmental Analysis and Site Investigation 
 

BOEM’s Information Guidelines for a Renewable Energy, Construction and 
Operations Plan (“COP”) reads – “Pursuant to 30 CFR 585.626, the COP must include a 
description of all planned facilities, including onshore and support facilities, as well as 
anticipated project easement needs for the project [emphasis added]. It must also describe 

http://www.epa.gov/pfas/our-current-understanding-human-health-and-environmental-risks-pfas
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the activities related to the project, including construction, commercial operations, 
maintenance, decommissioning, and site clearance procedures. The COP will provide the 
basis for the analysis of the environmental and socioeconomic effects and operational 
integrity of your proposed construction, operation, and decommissioning activities.” 

8  
BOEM’s guidelines continue: “You must prepare an overall site investigation report for 
your facility that integrates the findings of the shallow hazard, geological, and geotechnical 
surveys for a proposed project in accordance with 30 CFR 585.626(a)(6). BOEM 
recommends that the report include […] Recommendations for mitigating geologic 
hazards.” 

9 
 

Furthermore, BOEM explains that pursuant to 30 CFR 585.626(b), a “complete and 
detailed project description is the foundation for understanding the impacts your project will 
have and how it will interact with the environment.10  The guide also instructs applicants to 
“[i]nclude the following topics in the desktop analysis: Anthropogenic Conditions and 
Hazards” and one of many examples provided is “cables/pipelines[.]” 

11 
 

BOEM’s requirements are not limited to offshore marine resources or activities on 
the Outer Continental Shelf (“OCS”) in federal jurisdiction.  “A COP contains information 
describing all planned facilities […] along with all proposed activities including your 
proposed construction activities, commercial operations, and conceptual decommissioning 
plans for all planned facilities, including onshore and support facilities.12 

 
 

South Fork Wind’s Non-compliance with Statutory Regulations Requiring 
Environmental Analysis and Site Investigation 

 

Under the heading of Anthropogenic Activities, South Fork Wind’s COP (falsely) 
claims that there “are no direct […] industrial point sources for pollution into or within the 
SFWF and SFEC.”  Point source pollutants are defined to “enter waterways at well-defined 
locations, such as pipe or sewer outflows are the most common sources of water pollution” 
(at p. 4-58).  South Fork Wind does not identify excessive PFAS contamination at East 
Hampton Airport. 

 

South Fork Wind (falsely) claims that “[a]ll freshwater groundwater in New York 
State is Class GA, a source for potable water supply” and ignores overwhelming evidence of 
PFAS contamination throughout its proposed construction corridor. 

 
8  US Department of the Interior, Bureau of Ocean Energy Management, Information Guidelines for a Renewable  
 Energy, Construction and Operations Plan (COP), Version 4.0, dated May 27, 2020 (at p. 6). 
 

9  Id. (at p. 11) 
 

10  Id. (at p. 12) 
 

11  Id. (at p. 60) 
 

12  Id. (at p. 2) 
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In sharp contrast to the complete absence of any reference to known PFAS 
contamination, South Fork Wind goes into great detail about “median groundwater nitrogen 
levels in the Upper Glacial Aquifer [that] have risen 40 percent to 3.58 mg/L, and the 
Magothy Aquifer has seen a 93 percent increase in nitrogen levels to 1.76 mg/L since 1987. 
While nitrogen levels are generally below the drinking water standard, there are some areas 
that now exceed the 10 mg/L limit” (see COP at pp. 228-229). 

 

On November 15, 2019, South Fork Wind was presented with much of the 
information (mentioned above) contained in the NYSDEC and SCDHS PFAS reports during 
discovery in New York State Public Service Commission (case 18-T-0604).  The PFAS 
information was in the form of an Interrogatory/Document Request SK #01.  South Fork 
Wind responded by saying that it “objects to the information asserted […] on the grounds 
that the information is inaccurate and not based in fact.” 

 

South Fork Wind was asked whether it “has considered the possibility of significant 
adverse impacts to public health given that the Beach Lane Route A Cable Corridor runs 
through a residential neighborhood and groundwater protection district?”  Again, it 
responded:  South Fork Wind “objects to this request on the grounds that it includes 
statements that have no basis in facts.” 

 

South Fork Wind likely knew of the contamination soon after Suffolk County 
Department of Health Services issued its Water Quality Advisory for Private-Well Owners 
in Wainscott on October 11, 2017. Still, there is no doubt that South Fork Wind had detailed 
knowledge of the extent and nature of PFAS contamination in groundwater and soil at least 
as early as November 2019 when it was presented with Interrogatory/Document Request SK 
#01.  Regardless, South Fork Wind repeatedly refused to include information on PFAS 
contamination along its proposed construction corridor from its revised COP submitted to 
BOEM on February 13, 2020, July 22, 2020, and, again, on May 7, 2021. 

 

For three years, South Fork Wind has dodged, evaded, delayed, and circumvented 
addressing existing environmental contamination from releases of PFAS chemical 
compounds that in New York State are defined as hazardous waste. 

 

South Fork Wind has failed to comply with 30 C.F.R. § 585.627, by not submitting 
information and certifications necessary for BOEM to comply with the National 
Environmental Policy Act of 1969 (NEPA)13 and other relevant laws. 

 

It would be reckless of BOEM and other federal agencies to permit the Applicant to 
proceed with onshore construction, excavation, handling, and transporting contaminated 

 
13  42 U.S.C. § 4321 et seq. 
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material the NYSDEC classifies as “a significant threat to public health and the 
environment” through residential streets. 

14 
 
 

South Fork Wind’s Flawed Testing and Site Investigation 
 

South Fork Wind has not adequately tested soil and groundwater in its construction 
corridor for PFAS contamination as required.  Furthermore, according to its own plans, 
South Fork Wind has no intention of testing for PFAS contamination during construction.  
Despite its multiple failures to protect human health and the environment, South Fork Wind 
plans to begin onshore construction in a month (in January 2022) regardless. 

 

If South Fork Wind proceeds as planned, approximately thirty-two thousand 
(32,000) metric tonnes of excavated material, much of which is likely contaminated, will be 
mishandled and transported along local streets through a residential neighborhood without 
adequate precautions.15 

 

South Fork Wind has not disclosed where it proposes dumping the excavated material 
containing hazardous waste.  As far as we know, contaminated material may be dumped at 
the Wainscott Sand and Gravel site adjacent to South Fork Wind’s construction corridor. 

 

South Fork Wind (falsely) claims to have adequately tested its construction site, but 
most soil samples were not tested for suspected PFAS contamination.  Instead, South Fork 
Wind tested only a few soil samples and then only at the shallow surface that avoids 
detecting suspected PFAS contamination towards the bottom of the excavation pit.  For 
example, South Fork Wind plans to bury one of its many vaults downgradient within 500 
feet of well EH-1 where PFOS contamination of soil at a detectable level of 15 ng/g 
(duplicate) exceeds the NYSDEC Guidance Value for the protection of groundwater (3.7 
ng/g).  Still, South Fork Wind did not test the soil at this location (see Fig. 5 overleaf).  In 
total, four wells upgradient within proximity of South Fork Wind proposed construction 
corridor exceed NYSDEC’s Guidance Value for the protection of groundwater (see Fig 3 
and Fig 4).  NYSDEC Sampling, Analysis and Assessment for PFAS (June 2021) reads:  
“Development of site-specific remedial objectives for protection of groundwater will require 
analysis of additional soil parameters relating to leachability. These additional analyses can 
include any or all the parameters listed above (soil pH, cation exchange capacity, etc.) 
and/or use of SPLP.” South Fork Wind failed to comply with any of these standards 
designed to protect the sole-source aquifer and public health.16 

 
14  New York State Department of Environmental Conservation (“NYSDEC”) State Superfund Site Classification  
 Notice, Inactive Hazardous Waste Disposal Site Program for East Hampton Airport, dated June 2019. 
 

15  See Final Hazardous Waste and Petroleum Work Plan, Part 2, Attachment B (August 8, 2020). 
 

16  New York State Department of Environmental Convervation (“NYSDEC”), Sampling, Analysis, and Assessment 
of Per-and Polyfluoroalkyl Substances (PFAS), Under NYSDEC’s Part 375 Remedial Programs (June 2021) 

 

http://nebula.wsimg.com/92d068e5e835cc8b630a2399389cbbc8?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
http://nebula.wsimg.com/4a548a5069526149aa7fee08041448ea?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
http://nebula.wsimg.com/3a078c944975538f32f0336978ed900d?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
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Furthermore, South Fork Wind’s Article VII certificate conditions mandate that 

“samples collected must be analyzed for PFAS in locations where fires have occurred since 
1940 and where other PFAS contaminated sites were identified based upon due diligence 
and research of historical and public records [emphasis added].” Still, in violation of its 
certificate conditions, South Fork Wind tested neither soil nor groundwater within 1,000 feet 
downgradient from a fire at 75 Wainscott NW Road identified in its Hazardous Waste and 
Petroleum Work Plan.  Well SB-11B is located adjacent to the site of the fire.  However, 
South Fork Wind failed to test soil from the well for PFAS contamination (Fig. 6 overleaf). 

 

There has been no regulatory review of South Fork Wind’s test results.  No 
regulatory agency at either the federal, state, or local level has reviewed South Fork Wind’s 
sampling plan or test results.  For example, on November 24, 2021, BOEM approved South 
Fork Wind’s COP that reads – “existing groundwater quality in the analysis area appears to 
be good and meets NYSDEC (2018) groundwater quality standards.” 

17   This statement 
contradicts overwhelming evidence of existing PFAS contamination (as mentioned above), 
which was provided to BOEM in comments submitted on February 22, 2021 (click here).18  
BOEM ignored groundwater contamination in Wainscott, and one hundred and fifty-three 
(153) exhibits (of more than 14,000 pages) attesting to other issues, such as Wind Wake 
Effect and the mismatch between electrical output (supply) and electrical demand.  When 
energy is needed most during the summer, offshore wind generates the least amount of 

 
17  US Bureau of Ocean Energy Management (BOEM), South Fork Wind Farm, and South Fork Export Cable  
 Project Final Environmental Impact Statement dated August 2021 (at p. 655, section 3.3.2.1.2, ¶ 2). 
 

18  All submissions to BOEM by Kinsella are available at www.oswSouthFork.info/boem.  

Fig. 5 [Click here to download a high-resolution image of Fig. 5.] 

http://nebula.wsimg.com/6489d0a267f0fc398b6358752168e053?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
https://img1.wsimg.com/blobby/go/5fa9148c-943d-40a5-922e-991752293e77/downloads/2021-02-21%20-%20BOEM%20-%20EIS%20Comments%20by%20Kinsella.pdf?ver=1640061410738
http://www.oswsouthfork.info/boem
http://nebula.wsimg.com/92d068e5e835cc8b630a2399389cbbc8?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
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power, operating at only twenty-to-thirty percent (20-30%) of total capacity (see Block 
Island Wind Farm Power Output (click here) and www.oswsouthfork.info/osw-output.  

 

 
BOEM ignores two sites of contamination – East Hampton Airport and Wainscott 

Sand and Gravel – adjacent to South Fork Wind’s proposed construction corridor.  Both 
sites are the subject of two NYSDEC Site Characterization Reports, a Draft Environmental 
Impact State (for Wainscott Sand and Gravel), a Private Well Survey of nearly three 
hundred drinking-water wells by Suffolk County Department of Health Services laboratory 
reports.  All these reports show degrees of soil and groundwater PFAS contamination, of 
which many exceed EPA and New York State standards (adopted August 2020). 

 

Earlier this year (in April), South Fork Wind no longer claimed that it would test “all 
areas where contamination is likely to be encountered” as it is required to do according to its 

Fig. 6 [Click here to download a high-resolution image of Fig. 6.] 

https://img1.wsimg.com/blobby/go/5fa9148c-943d-40a5-922e-991752293e77/downloads/BIWF%20Capacity%20Graph%202017-2021%20(Nov%2019%2C%202021).pdf?ver=1640063770600
http://www.oswsouthfork.info/osw-output
http://nebula.wsimg.com/6489d0a267f0fc398b6358752168e053?AccessKeyId=9C235F2E37E3C6EB85BD&disposition=0&alloworigin=1
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New York State Public Service Commission issued certificate conditions.19  Instead, South 
Fork Wind now uses the phrase “in any areas with visibly contaminated materials.”  South 
Fork Wind’s subsequent caveat excludes PFAS chemical compounds as they are neither 
visible nor have an odor that a construction worker can identify as either PFOA or PFOS 
contamination. 

 

On November 22, the New York State Public Service Commission approved South 
Fork Wind’s final Environmental Management and Construction Plan (dated September 
2021).  In it, South Fork Wind commits only to “sampling [soil] if visibly contaminated 
material is encountered or if groundwater is encountered in areas that were not previously 
sampled […]” 

20 
 

The New York State Public Service Commission issued Certification of 
Environmental Compatibility and Public Need to South Fork Wind LLC (case 18-T-0604) is 
the subject of two separate legal challenges pursuant to Article 78 and are herein 
incorporated by reference (please click on the link to download the petitions). 

 

• Simon V. Kinsella et al v. NYS Public Service Commission et al., N.Y. 
Supreme Court, Appellate Div. - 2nd Dept., filed September 9, 2021 
(index 006572/2021); and 

• Citizens for the Preservation of Wainscott, Inc. et al v. NYS Public Service 
Commission et al., N.Y. Supreme Court, Appellate Div. - 2nd Dept., filed 
September 9, 2021 (index: 006582/2021) 

 
National Environmental Policy Act (“NEPA”) 

 

Although the Record of Decision states that permitting decisions pursuant to NEPA 
“will be made at a later time (e.g., USACE5),” BOEM is not relieved of its legal obligations 
under NEPA.  “In accordance with CEQ NEPA regulations (40 CFR part 1501), BOEM 
served as the lead Federal agency for the preparation of the EIS” (ROD at p. 5-6). 

 

“This ROD [at p. 14] adopts all practicable measures identified in Appendix G of the 
FEIS to avoid, minimize, and mitigate adverse environmental impacts that could result from 
the proposed activities.”  Appendix G of the Final EIS is titled – Environmental Protection 
Measures, Mitigation, and Monitoring.  BOEM has granted approval of a significant portion 
of South Fork Wind’s Final EIS through the back door.  BOEM can approve of South Fork 
Wind’s Final EIS, or not.  If “BOEM is still undergoing consultation with NMFS under the 
ESA related to the full suite of proposed actions” (FEIS, Appendix G at p. G-1), then it 
should not issue a record of decision saying that NEPA permitting decisions “will be made 

 
19  See Final Hazardous Waste and Petroleum Work Plan, dated April 2021 (at p. 3, ¶ 1). 
 

20  See Final Environmental Management and Construction Plan, dated September 2021 (at p. 99, section 3.2.7). 

https://img1.wsimg.com/blobby/go/5fa9148c-943d-40a5-922e-991752293e77/downloads/Notice%20%26%20Verified%20Petition%20(index%2006572-2021).pdf?ver=1638919832119
https://img1.wsimg.com/blobby/go/5fa9148c-943d-40a5-922e-991752293e77/downloads/2021-09-09%20-%20CPW%20v%20NYSPCS%20%26%20SFW%20(006582-2021).pdf?ver=1638919964456
https://img1.wsimg.com/blobby/go/5fa9148c-943d-40a5-922e-991752293e77/downloads/2021-09-09%20-%20CPW%20v%20NYSPCS%20%26%20SFW%20(006582-2021).pdf?ver=1638919964456
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at a later time” when in fact its “ROD adopts all practicable measures” of a large part of the 
Applicant’s Final EIS pursuant to NEPA. 

 

The National Environmental Policy Act (“NEPA”), 42 U.S.C. §4321, et seq., 
requires that federal agencies take a “hard look” at environmental factors and take them into 
consideration in their decision-making processes.  Under NEPA, an environmental impact 
statement (“EIS”) is required for “major federal actions significantly affecting the quality of 
the human environment.” NEPA §102, 42 U.S.C. §4332(c) requires “full disclosure” that 
includes a proposed onshore construction corridor. 

 

The NEPA process is focused on agency decision-making (40 CFR 1500.1(c), 40 
CFR 1508.18, 40 CFR 1508.23). Therefore, a non-Federal action such as the New York 
State Public Service Commission proceeding, even if “closely related” to a proposed action, 
will not be a connected action pursuant to the Council on Environmental Quality regulations 
because connected actions are limited to Federal actions.  Rather, suppose the non-Federal 
action or its effects can be prevented or modified by BOEM decision-making. In that case, 
the effects of the non-Federal action are properly considered indirect effects of the BOEM 
action and must be analyzed as effects of the BOEM action (40 CFR 1508.7, 40 CFR 
1508.25(c)). 

 

DOI’s regulations implementing NEPA state that the term “reasonable alternatives” 
“includes alternatives that are technically and economically practical or feasible and meet 
the purpose and need of the proposed action.” 43 C.F.R. § 46.420(b) (see COP at p. 9).  
BOEM, as the lead agency, has failed to consider joining South Fork Wind with the adjacent 
offshore wind farm, Sunrise Wind that is owned and controlled by the same joint and equal 
partners, Ørsted and Eversource.   By joining the two projects, more significant economies 
of scale would be achievable to reduce the cost burden to over one million ratepayers by 
more than half – South Fork Wind costs 22 cents per kilowatt-hour, whereas Sunrise Wind 
costs only 8 cents.  The elimination of a separate sixty-mile-long transmission cable would 
undoubtedly have substantial environmental benefits and resolve issues related to onshore 
PFAS contamination. 

 
 

Purpose and Need for the Proposed Action (ROD at p. 7) 
 

According to BOEM’s ROD – “Cooperating state agencies included the 
Massachusetts Office of Coastal Zone Management (MA CZM), Rhode Island Coastal 
Resource Management Council (RI CRMC), and Rhode Island Department of 
Environmental Management [emphasis added]” (at p. 1).  Conspicuously missing from the 
list of cooperating “state” agencies is any New York State agency. 

 

The only agency responsible for ensuring the contract was awarded to a project that 
satisfied the stated purpose and need was the Long Island Power Authority (LIPA).  During 
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the New York State Public Service Commission proceeding (docket 18-T-0604), the 
Administrative Law Judge ruled that the South Fork RFP procurement and its subsequent 
award of a power purchase agreement were irrelevant and out of the scope of the proceeding 
on four separate occasions. LIPA was the only federal, state, or local agency responsible for 
the purpose and need of the South Fork Wind Project. 

 

Suppose LIPA was the only agency to have decision-making responsibility regarding 
the South Fork Wind Project’s purpose and need statement.  Since it was not a cooperating 
agency in BOEM’s review, how could “[c]ooperating agencies with authorization decision 
responsibilities have reviewed BOEM’s purpose and need statement […] and […] concurred 
that it meets their obligations” (see ROD at p. 7)?  BOEM can’t have reviewed South Fork 
Wind’s purpose and need statement. 

 

“South Fork Wind’s goal is to fulfill its contractual commitments to Long Island 
Power Authority (LIPA) pursuant to a power purchase agreement executed in 2017 resulting 
from LIPA’s technology-neutral competitive bidding process [emphasis added]” (see ROD 
at p. 7).  LIPA internal documents show that the South Fork RFP procurement was not 
technology-neutral.  At the eleventh hour, this phrase was dropped from the New York State 
Public Service Commission Order Adopting the Joint Proposal (proceeding 18-T-0604).  
Also, South Fork Wind was the only bidder offering offshore wind resources and was 
advanced in the procurement process based on that reason alone.  In other words, the South 
Fork RFP procurement was not a competitive bidding process. 
 
 

BOEM – Social and Economic Resources (30 CFR 585.627(a)(7)) 
 

According to BOEM’s Information Guidelines for a Renewable Energy COP, Supra, 
South Fork Wind is required to “[d]escribe the onshore economic baseline of the coastal 
areas that may be affected by your project [and][…] the context of existing socioeconomic 
activities and resources and extant demographic and economic patterns for construction, 
operation” that includes “any economic modeling” (at p. 52). 

 

Still, the Applicant has not complied with 30 CFR 585.627(a)(7) and has failed to 
assess the economic impact of charging 22 cents per kilowatt-hour for its electrical energy 
when the same renewable energy can be purchased from the adjacent offshore wind farm, 
Sunrise Wind, for just 8 cents.  The Applicant puts the vast difference in price down to the 
timing of when Long Island Power Authority (“LIPA”) awarded a Power Purchase 
Agreement (“PPA”) to South Fork Wind in January 2017.  At the time, LIPA agreed to the 
most expensive renewable energy option available. 
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Anti-trust violations 
 

In 2016 the U.S. Energy Information Administration, in a simple average of regional 
values estimated the cost of energy from offshore wind plants coming online in 2022 to be 
almost two and a half times that of onshore wind and almost twice as much as solar photovoltaic. 

 

The cost comparison between offshore wind and solar photovoltaic is also reflected 
in local prices on Long Island’s South Fork.  Around the same time that LIPA evaluated 
South Fork Wind’s proposal for an offshore wind farm, it was also developing the Long 
Island Community Microgrid Project.  The U.S. National Renewable Energy Laboratory 
(“NREL”) estimated that the cost per megawatt of output from the Long Island Community 
Microgrid Project would have been half the energy price from South Fork Wind.  
Furthermore, the microgrid proposal would supply power most efficiently when needed on 
hot sunny summer days when air conditioning usage peaks demand– the problem the South 
Fork RFP sought to solve but does not. 

 

South Fork Wind’s proposal was selected in a procurement process despite failing to 
satisfy the minimum requirements and specifications of the request for proposals, the South 
Fork RFP.  LIPA awarded South Fork Wind (formerly Deepwater Wind South Fork LLC) a 
PPA despite the following deficiencies – 

a) It is not a “local resource” that is “located on Long Island”; 
b) It is not an alternative to adding new transmission lines; 
c) It does not defer the need for new transmission lines, but instead requires 

substantial transmission upgrades; 
d) It cannot reliably supply power to satisfy peak demand for electricity in response to 

air conditioner usage on the South Fork in the hotter months from June to 
September; 

e) The project cannot be a source of power until at least 2023 with a proposed 
commercial operating date of December 31, 2022; 

f) It cannot supply a dispatchable resource capable of functioning in Operating Modes 
that require power to be turned on in response to a “trigger signal” (because 
turbines that depend on the wind cannot be turned on as demand requires); and 

g) It is not a resource designed to meet “performance calculations” that are “no less 
severe than […] [a] maximum steady wind velocity [of] 130 mph” (offshore wind 
turbines cease generating power at a wind speed closer to 55 mph). 
 

LIPA’s award of a power purchase agreement at inflated prices to a bidder whose 
proposal did not meet the minimum specifications or requirements as prescribed in the South 
Fork RFP constitutes procurement manipulation and bid-rigging where consumers, ratepayers, 
and taxpayers are ultimately cheated.  In the case of South Fork Wind, Suffolk County 
ratepayers would be paying over one billion dollars extra than they would not have had to pay 
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if the award was subject to a truly competitive procurement process.  Such manipulation is 
illegal and may be subject to prosecution by the Antitrust Division of the United States 
Department of Justice as it involves electricity generated in federal waters governed by a 
federal agency that is transmitted into New York State jurisdiction for sale to LIPA at the East 
Hampton Substation in the Town of East Hampton, New York State.  LIPA’s award of a PPA 
to South Fork Wind may contravene the Sherman Antitrust Act that prohibits activities that 
restrict competition in the marketplace. 

 

The Sherman Act is broad in scope, § 1 of the Act states that “[e]very contract, 
combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations, is declared to be illegal.” 

 
See Simon V. Kinsella et al. v. Long Island Power Authority, et al. (Exhibit B) where 

plaintiffs seek to annul South Fork Wind’s power purchase agreement with LIPA on the 
grounds that the award violated New York State Finance and Municipal Law.  Plaintiffs 
allege LIPA awarded a $1.6 billion contract for the supply of energy in an opaque non-
competitive procurement process at inflated prices where the winning bidder, South Fork 
Wind LLC (formerly Deepwater Wind South Fork LLC), failed to meet the minimum 
requirements and specifications of the request for proposals, the South Fork RFP. 

 
The following two documents are herein incorporated by reference (please click on 

the link to download the complaints). 
 

• Simon V. Kinsella et al. v. Long Island Power Authority, et al. N.Y. 
Suffolk County Supreme Court, filed November 9, 2021 (index: 
621109/2021); and 
 

• Simon V. Kinsella v. Office of the New York State Comptroller, Albany 
County Supreme Court, filed July 9, 2019 (index: 904100/2019 

 
 

BOEM Authority (M-Opinion 37067) 
 

“The Secretary of the Interior must consider certain factors before acting under 
OCSLA subsection 8(p)(4) (43 U.S.C. § 1337(p)(4)). Specifically, ‘[t]he Secretary shall 
ensure that any activity under [subsection 8(p)] is carried out in a manner that provides for 
[emphasis added] — 

 

(A) safety; 
 

(B) protection of the environment; 
 

(C) prevention of waste; 
 

https://img1.wsimg.com/blobby/go/5fa9148c-943d-40a5-922e-991752293e77/downloads/Kinsella%20et%20al%20v%20LIPA%20et%20al%20-%20COMPLAINT%20(Nov%209.pdf?ver=1638918183282
https://oswsouthfork.info/osc
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(H) a fair return to the United States for any lease, easement, or right-of-way under this 
subsection; 

 

(L) oversight, inspection, research, monitoring, and enforcement relating to a lease, 
easement, or right-of-way under this subsection (see COP at p. 5). 

 

By approving South Fork Wind’s COP, the Secretary of the Interior has failed to comply 
with OCSLA subsection 8(p)(4)(A) by placing residents who live near to the Applicant’s 
proposed construction corridor at substantial risk of exposure to hazardous waste in the form 
of PFAS chemical contamination; OCSLA subsection 8(p)(4)(B) by failing to protect the 
sole source aquifer on the South Fork of Long Island from further contamination as a result 
of disturbing existing PFAS contamination in soil and groundwater by the Applicant during 
construction; OCSLA subsection 8(p)(4)(C) by failing to prevent a huge waste of resources 
estimated to be in excess of one billion dollars due to the manipulation of the procurement 
process; and, OCSLA subsection 8(p)(4)(H) by failing to ensure ratepayers and taxpayers 
receive a fair return given the potential for environmental damage and the overpriced costs 
of electrical energy from the South Fork Wind project. 

 
 

The Secretary of Interior’s and the Bureau’s violations of the Outer 
Continental Shelf Lands Act 
 

The Outer Continental Shelf Lands Act declares that “the policy of the United States ... 
shall be construed in such a manner that the character of the waters above the Outer 
Continental Shelf as high seas and the right to navigation and fishing therein shall not be 
affected.21 

 

In approving the Construction and Operations Plan and easement for the Project, the 
Secretary of Interior violated this provision and will seriously obstruct navigation and 
fishing within and around the Project area during its construction, operation, and 
decommissioning over the 20 to a 25-year term of the lease.22  Despite the requests to the 
contrary, the Secretary of Interior and the Bureau failed to require South Fork Wind to 
design, construct, and operate the Project to accommodate the needs of fishermen and others 
navigating the area, impairing the fishing industry and endangering navigation, particularly 
during poor weather conditions, at night, and in instances of equipment failure.23 
 
 

 
21  43 u.s.c. § 1332(2). 
 

22  See ROD (at p. 15): “The turbine layout must be arranged in a uniform east–west and north–south grid, with 
 1 × 1 nm spacing between WTGs, and diagonal transit lanes of at least 0.6 nm wide” 
 

23  See ROD (at p. 15-16): The Vessel Transit Lane Alternative (Transit Alternative) analyzed a 4-nm-wide vessel 
transit lane […][but the] DOI has not selected the Transit Alternative in this ROD.” 
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The United States, its departments, and agencies have violated the Endangered 
Species Act 

 

The Supreme Court has described the endangered Species Act as – 
 

the most comprehensive legislation for the preservation of endangered 
species ever enacted by any nation. Its stated purposes were “to provide a 
means whereby the ecosystems upon which endangered species and 
threatened species depend may be conserved,” and “to provide a program 
for the conservation of such ... species .... “16 U.S.C. § 1531(b) (1976 ed.). 
In furtherance of these goals, Congress expressly stated in § 2( c) that “all 
Federal departments and agencies shall seek to conserve endangered 
species and threatened species .... “16 U.S.C. § 1531(c) (1976 ed.) . ... Lest 
there be any ambiguity as to the meaning of this statutory directive, the 
Act specifically defined “conserve” as meaning “to use and the use of all 
methods and procedures which are necessary to bring any endangered 
species or threatened species to the point at which the measures provided 
pursuant to this chapter are no longer necessary.” § 1532(2).24 
 

The Supreme Court has concluded that: “The plain intent of Congress in enacting 
this statute was to halt and reverse the trend toward species extinction, whatever the cost.” 

25 
Specifically applicable here, Section 7(a) of the ESA requires: 

 

Each Federal agency shall, in consultation with and with the assistance of 
the Secretary, insure that any action authorized, funded or carried out by 
such … agency is not likely to jeopardize the continued existence of any 
endangered or threatened species or result in the destruction or adverse 
modification of habitat of such species ....26 

 

Following this consultation, “the Secretary shall provide to the Federal agency and 
the applicant, if any, a written statement setting forth the Secretary’s opinion, and a 
summary of the information on which the opinion is based, detailing how the agency action 
affects the species or its critical habitat.” 

27
 

 
 

The agencies have violated the ESA because the Construction and Operations 
Plan, or the permits issued, do not protect whales 

 

 
24  Tenn. Valley Auth. v. Hill, 437 U.S. 153, i80 (1978) 
 

25  Id. (at p. 184) 
 

26  16 U.S.C. § 1536(a) 
 

27  Id. § 1531 
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The North Atlantic Right Whale is one of the world’s most endangered large whale 
species, with less than 400 individuals remaining, as the National Marine Fisheries Service 
states: 

North Atlantic right whales primarily occur in Atlantic coastal waters on 
the continental shelf, although they also are known to travel far offshore, 
over deep water. Right whales migrate seasonally and may travel alone or 
in small groups. In the spring, summer, and into fall, many of these whales 
can be found in waters off New England and further north into Canadian 
waters, where they feed and mate. Each fall, some right whales travel 
more than 1,000 miles from these feeding grounds to the shallow, coastal 
waters of their calving grounds off of South Carolina, Georgia, and 
northeastern Florida, though migration patterns vary.28 

 

“North Atlantic Right Whales primarily occur in Atlantic coastal waters on the 
continental shelf.” 

29 As discussed in Section 2.4, the United States has announced its policy 
to establish wind projects along the Atlantic shelf and has already granted leases for such 
projects, totaling almost 2 million acres. This policy will block much of the whales’ 
migration route, but the agencies have not considered this. 

 

Further, although these whales have stocky black bodies with no dorsal fins, the 
agencies have simply assumed that whale watchers on vessels will be an appropriate, 
effective way of protecting this endangered species.30 

 

Approval of the Construction and Operations Plan further endangered the North 
Atlantic Right Whale population because the construction of turbines and other Project 
infrastructure will limit the ability of the National Marine Fisheries Service to conduct 
critical population surveys. These surveys are conducted through aerial observations, and 
the airplanes will be unable to fly at the necessary heights in or around the turbine arrays.  
They are a necessary component to understanding North Atlantic Right Whale population 
status and measuring impacts or biological changes, and their disruption is likely to greatly 
increase scientific uncertainty regarding the whales. The National Marine Fisheries Service 
has determined that there is no way to calibrate to higher altitudes, and with no strategy in 
place to mitigate this loss, there will be a loss of continuity of this critical long-term data set. 

 

Even though noise significantly impacts the North Atlantic Right Whales’ ability to 
communicate, the Project was approved, putting the endangered species at risk. Right whales 
communicate using low-frequency moans, groans, and pulses, which may maintain contact 
between individuals, communicate threats, signal aggression, or be used for other social 

 
28  NOAA Fisheries, North Atlantic Right Whale (last visited Sept. 24, 2021), available at – 

https://www.fisheries.noaa.gov/species/north-atlantic-right-whale. 
 

29  Id. 
 

30  Id. 

https://www.fisheries.noaa.gov/species/north-atlantic-right-whale
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reasons.31 The Secretary of Commerce and the National Marine Fisheries Service have 
authorized the incidental take of 13 of these mammals,32 even though the species’ “extinction is 
almost certain in the immediate future because of rapid population decline or habitat destruction, 
and conflicts with construction, development, or economic activity.33 Since 2017, North Atlantic 
Right Whales have experienced an ongoing Unusual Mortality Event affecting 50 individual 
right whales.34  Thirty-four whales have been documented dead and 16 seriously injured.35 This 
represents more than 10% of the population, which significantly impacts such a critically 
endangered species where deaths are outpacing births. 

36 
 
 

The measures identified in the September 11, 2020, Biological Opinion 
fail to adequately protect the North Atlantic Right Whale 

 

Approximately 100 North Atlantic Right Whales, comprising about 25% of the 
worldwide population, have been recently sighted in proximity to the South Fork Wind lease 
area.  Still, the Secretary of Interior approved South Fork Wind’s Construction and Operations 
Plan (on November 24, 2021) after the National Marine Fisheries Service released a study (on 
July 29, 2021), confirming that whales use the wind energy areas south of Martha’s Vineyard 
and Nantucket in increasing numbers and more often. 

 

We found that right whale use of the region increased during the last decade, and 
since 2017 whales have been sighted there nearly every month, with large 
aggregations occurring during the winter and spring,” said Tim Cole, lead of the 
whale aerial survey team at the Northeast Fisheries Science Center and a co-
author of the study.” said Tim Cole, lead of the whale aerial survey team at the 
Northeast Fisheries Science Center and a co-author of the study.37 

 

The North Atlantic Right Whale is the most iconic marine animal on the eastern 
seaboard of the United States. It is also one of the most imperiled species in the entire 
world, with fewer than 400 individuals known to exist in the wild. The North Atlantic Right 
Whale is on the verge of extinction. However, one of its safe havens - where there is ample 
food and protective areas for birthing and rearing young - is the area immediately south-
southwest of Nantucket Island. Unfortunately, this is the exact place that the Bureau has 
selected for purposes of constructing the South Fork Wind Farm along with some of the 
largest offshore wind energy arrays ever assembled. 

 
31 Id. 
 

32 South Fork Wind Proposed IHA, Table 1 (at 21) South Fork Wind proposed IHA (click here NOAA.gov) 
 

33 NOAA Fisheries, Species in the Spotlight: North Atlantic Right Whale | PRIORITY ACTIONS: 2021 - 2025 
(https://media.fisheries.noaa.gov/2021-04/SIS%20Action%20Plan%202021_NARightWhale-FINAL%20508.pdf)  

 

34 NOAA Fisheries, North Atlantic Right Whale (last visited Sept. 24, 2021), available at – 
 https://www.fisheries.noaa.gov/species/north-atlantic-right-whale 
 

35 Id. 
 

36 Id. 
 

37 NOAA Fisheries, Right Whale Use of Southern New England Wind Energy Areas Increasing (July 29, 2021), 
(Right Whale Use of Southern New England Wind Energy Areas Increasing | NOAA Fisheries) 

 

https://media.fisheries.noaa.gov/2021-02/SouthForkWind_2021proposedIHA_draftIHA_OPR1.pdf?null=
https://media.fisheries.noaa.gov/2021-04/SIS%20Action%20Plan%202021_NARightWhale-FINAL%20508.pdf
https://www.fisheries.noaa.gov/species/north-atlantic-right-whale
https://www.fisheries.noaa.gov/feature-story/right-whale-use-southern-new-england-wind-energy-areas-increasing
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Associated increases in noise from pile driving, turbine operations, and vessels could 
contribute to the suite of ongoing stressors impacting the population. Noise has been found 
to interfere with North Atlantic Right Whale communication and increase their stress levels. 
In turn, “females that undergo energetic stress from reproduction may be more susceptible 
than males to dying from chronic injuries such as those from entanglement or vessel 
strikes.” 

38  Noise from human activities, such as that which would occur with the wind 
energy installation and operation of the proposed project, will disrupt the normal behavior of 
right whales and further reduce their ability to identify physical surroundings, find food, 
navigate, and find mates.39  Harm to endangered North Atlantic Right Whales, which is now 
sometimes inadvertently taken by ship strikes, would be substantially exacerbated by the 
increased activities attendant to the construction, operation, and decommissioning of the 
Project, especially pile driving for this Project and cumulatively with other offshore wind 
projects in the vicinity, which will create massive sound for years, thereby having major 
impacts on this endangered species likely leading to takes. 

 

A substantial threat to the North Atlantic Right Whale is vessel strikes. Numerous 
vessels are expected to be involved in the construction of the Project, including but not 
limited to tugboats, barge cranes, and hopper scows, many of which would be substantially 
larger and faster than fishing vessels. 

 
The loss of physical space available to the North Atlantic Right Whale, resulting 

from the construction and operations of the Project, has not been adequately analyzed.  Nor 
has the cumulative effects of the Project and the larger plan to develop wind farms up and 
down the coast been evaluated. 

 

Temperatures in the area of wind farms are raised around one degree Celsius by the 
projects themselves, meaning the ocean around the location of various offshore wind farms 
proposed for New York, Connecticut, Massachusetts, and Rhode Island would be warming 
at a greater rate than would otherwise occur.40  Notwithstanding this readily available best 
scientific and commercial data, the agencies did not account for the additional stress on the 
North Atlantic Right Whale, fish, and their habitats caused by the localized increase in 
temperatures attributable to the Project, coupled with similar wind power projects in the 
area, including potential impacts on essential food supply for the North Atlantic Right 
Whale and fish. 

 
 

 
38  NOAA Fisheries, North Atlantic Right Whale (last visited Sept. 24, 2021 ), available at – 
 https://www.fisheries.noaa.gov/species/north-atlantic-right-whale 
 

39  Id. 
 

40  Responsible Offshore Development Alliance, Comments on Vineyard Wind’s Draft Environmental Impact 
Statement, dated February 22, 2019 (at pp. 15-16) 

https://www.fisheries.noaa.gov/species/north-atlantic-right-whale
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Conclusion 

I hope the BOEM and other federal agencies can rectify the many failures identified 
in this 60-day notice of Intent to Sue.  Nevertheless, please be advised that I intend to bring 
suit seeking a judicial remedy unless these statutory violations are resolved. 

Sincerely yours, 

Si Kinsella 

Please see New York State Department of Environmental Conservation (“NYSDEC”) reports on 
PFAS contamination (listed below) in the vicinity of South Fork Wind’s proposed construction 
corridor that are herein incorporated by reference. 

Fact Sheet.HW.152250.2018-01-05.Airport_Well Sampling Press Release SCDHS.pdf  

Fact Sheet.HW.152250.2019-06-19.East Hampton Airport Class 02 Listing.pdf  

Report.HW.152250.2018-11-12.Alpha Geoscience Hydrogeology Rpt Wainscott S&G.pdf 

Report.HW.152250.2018-11-30.Airport Site Characterization Report Final.pdf  

Work Plan.HW.152250.2021-06-30.East Hampton Airport Site RIFS WP-FINAL.pdf 

Report.HW.152254.2020-07-28.Final SC Report.pdf 

https://www.dec.ny.gov/data/DecDocs/152250/Fact%20Sheet.HW.152250.2018-01-05.EHAirport_Wainscott%20Well%20Sampling%20Expantion%20Press%20Release%20SCDHS.pdf
https://www.dec.ny.gov/data/DecDocs/152250/Fact%20Sheet.HW.152250.2019-06-19.East%20Hampton%20Airport%20Class%2002%20Listing.pdf
https://www.dec.ny.gov/data/DecDocs/152250/Report.HW.152250.2018-11-12.Alpha%20Geoscience%20Hydrogeology%20Report%20Wainscott%20Sand%20and%20Gravel.pdf
https://www.dec.ny.gov/data/DecDocs/152250/Report.HW.152250.2018-11-30.East%20Hampton%20Airport%20Site%20Characterization%20Report%20Final.pdf
https://www.dec.ny.gov/data/DecDocs/152250/Work%20Plan.HW.152250.2021-06-30.East%20Hampton%20Airport%20Site%20RIFS%20WP-FINAL%20.pdf
https://www.dec.ny.gov/data/DecDocs/152254/Report.HW.152254.2020-07-28.Final%20SC%20Report.pdf
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STATE OF NEW YORK 

COUNTY OF SUFFOLK 

Simon V. Kinsella, being duly sworn, says under penalty of perjury: 

I am a resident of Wainscott, Town of East Hampton, State ofNew York. The contents 

ofmy letter of twenty-four pages on December 18, 2021, are true to the best ofmy knowledge, 

information,and belie£ 

Sworn to before me this 

18th day ofDecember 2021 

I� 
Notary Public 
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February 22, 2021 South Fork Wind, LLC (docket: BOEM-2020-0066)  

 

For these reasons and more (as explained in the enclosed documents), I respectfully 
request extensive federal oversight of this Project.  If I can be of any further assistance, please 
contact me via email (Si@oswSouthFork.info) or on my mobile (1-631-903-9154). 

Thank you for your assistance. 

 

  Sincerely yours, 
 
 
 Si Kinsella 
 
 

C/c: US Army Corps of Engineers - New York District 
 ATTN: Chief Stephan A. Ryba 
 Regulatory Branch 
 Jacob K. Javits Federal Building 
 New York, N.Y. 10278-0090 
 
 
Included:  Please see USB storage device with a copy of all exhibits refered to the 

enclosed documents. 
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