ISLAND OF SARK
MIDSUMMER MEETING of the CHIEF PLEAS to be held on the 8th JULY 2020
At 5.00 PM in the ASSEMBLY ROOM
AGENDA
1.

MATTERS ARISING from the Easter Meeting held on Wednesday the 22nd April
2020.

2.

MATTERS ARISING from the Extraordinary Meeting held on Thursday the 7th
May 2020.

3.

QUESTIONS Not Related to the Business of the Day.

4.

To CONSIDER a Report with Proposition from the MEDICAL and EMERGENCY
SERVICES COMMITTEE entitled “Capacity (Bailiwick of Guernsey) Law” and
to Approve the Projet de Loi entitled “The Capacity (Bailiwick of Guernsey)
Law, 2020” (copies enclosed).

5.

To CONSIDER a Report with Proposition from the POLICY and FINANCE
COMMITTEE entitled “The Marriage (Bailiwick of Guernsey) Law, 2020” and
to Approve the Projet de Loi entitled “The Marriage (Bailiwick of Guernsey)
Law, 2020” (copies enclosed).

6.

To CONSIDER a Report with Proposition from the POLICY and FINANCE
COMMITTEE entitled “The Human Tissue and Transplantation (Bailiwick of
Guernsey) Law 2020” and to Approve the Projet de Loi entitled “The Human
Tissue and Transplantation (Bailiwick of Guernsey) Law, 2020” (copies
enclosed).

7.

To CONSIDER a Report with Proposition from the EDUCATION COMMITTEE
entitled “The Education (Sark) (Amendment) Ordinance, 2020” and to Approve
the Ordinance entitled “The Education (Sark) (Amendment) Ordinance, 2020”
(copies enclosed).

8.

To CONSIDER a Report with Proposition from the POLICY and FINANCE
COMMITTEE entitled “2019 Financial Statements” (copy enclosed).

9.

To CONSIDER a Report with Proposition from the POLICY and FINANCE
COMMITTEE entitled “The Court of the Seneschal, Extending the “Bench”.”
(copy enclosed).

10.

To CONSIDER a Report with Proposition from the DOUZAINE entitled “Toplis
Painting – Renewal of Loan Agreement” (copy enclosed).

11.

To CONSIDER an Information Report from the DOUZAINE entitled “The
Constable Proposal - Update” (copy enclosed).

12.

COMMITTEE ELECTONS: To Elect Conseillers to Committees as required:
Development Control Law Special Committee – 4 x Conseillers

13.

COMMITTEE and PANEL ELECTIONS: To Elect Non-Chief Pleas Members and
Panel Members to Committees and Panels as required:
REGULATIONS LAID BEFORE
The Emergency Powers (Coronavirus)
(General Provision) (Bailiwick of Guernsey) (No. 2)
Regulations, 2020
(Came into operation on the 15th May 2020)
The Emergency Powers (Coronavirus)
(General Provision) (Bailiwick of Guernsey) (No. 2)
(Amendment) Regulations, 2020
(Come into operation 30th May 2020)

The Emergency Powers (Coronavirus) (General Provision) (Bailiwick of Guernsey)
(No. 3) Regulations, 2020
(Came into operation on the 13th June 2020)
Lt Col RJ Guille MBE
Speaker of Chief Pleas
10 June 2020
Anyone wishing to see any of the Reports and Supporting Papers may do so at
the Committee Offices, Monday to Friday, 11 am to 3 pm; copies may be
obtained from the Committee Office. The Agenda, Reports and Supporting
Papers may also be seen on the Sark Government Website at
www.sarkgov.co.uk
The Regulations will be distributed not later than 10 days before the Meeting.
Public: Please note that under Phase 5 of the exit from Covid-19 lockdown, the
public are welcome to attend this Chief Pleas Meeting.

ITEM 04

MEDICAL & EMERGENCY SERVICES COMMITTEE
Report with proposition to Midsummer Chief Pleas, 8th July 2020

CAPACITY (BAILIWICK OF GUERNSEY) LAW 2020

The States of Guernsey have provided a Policy Letter (Appendix A), which explains in detail
the considerations which have led to the production of the Capacity (Bailiwick of Guernsey)
Law, 2020. This report offers a summary of the reasons for, and purpose of, the introduction
of this law.
The Medical & Emergency Services Committee brought a report at the 2015 Midsummer
Meeting asking Chief Pleas for permission to ‘continue discussions with Guernsey on the
proposed Capacity Law that may be introduced by Guernsey and Alderney, with the
intention of Sark taking a full and active part in this legislation, thereby making it Bailiwick
wide.’ In 2019, representatives from Guernsey gave a public presentation in Sark
explaining this law in detail.
The Medical & Emergency Services Committee would like Chief Pleas to consider the benefit
such a law will offer to the most vulnerable members of Sark’s Community.
Every one of us makes decisions every day of our lives, some of great significance and others
of less importance. Although we may seek out further advice, information or support from
others in making some of these decisions, most of us are able to take those decisions for
ourselves and are therefore said to "have capacity".
However, some members of our community "lack capacity" to make certain decisions:
•
•
•
•

The child who struggles to decide on an important issue due to their age and ongoing
development.
The mature adult who may not be able to express their wishes as e.g. they are in a
coma after an accident or they have a severe learning disability.
The older adult who cannot retain the information necessary for decision-making due
to old age or dementia; and
A person with mental illness who is unable to make decisions regarding treatment of a
physical ailment.

Issues of capacity can therefore not only affect these groups of people but also every family
member, carer or other professional who attempts to care for, support and treat them.
Furthermore, others who currently have capacity may wish to make provision for a time when
they no longer have the ability to take certain decisions for themselves.
It has therefore been deemed necessary for the States to address the lack of any legislative
protection for those vulnerable people within the Bailiwick who require assistance to make

decisions in their own best interests, but who do not fall within the remit of mental health
legislation such as the Mental Health Act 1983 and the Mental Health (Bailiwick of Guernsey)
Law, 2010 (“The 2010 Law”).
Additionally, it is important to ensure that the human rights of all those who lack capacity are
being considered and respected, especially since the incorporation of the European
Convention for the Protection of Human Rights and Fundamental Freedoms into domestic law
by the Human Rights (Bailiwick of Guernsey) Law, 2000. The absence of such legislation
and protection leaves the States open to challenge under Article 5 of the European Court of
Human Rights, an occurrence that has resulted in significant financial implications for Jersey.
It is therefore considered appropriate to introduce new legislation which has the principal
purpose of empowering people to make decisions for themselves wherever possible. The
new legislation will:
• State the test for deciding whether or not a person has capacity to take a decision.
• Allow a person to appoint another person to act on their behalf if they lose capacity to
take decisions
• Allow a person to take legally binding decisions regarding their medical treatment after
they have lost capacity.
• State what can be done when a person has lost capacity without appointing another
person to take decisions on their behalf or without making legally binding decisions
regarding their medical treatment.
• Permit appropriate safeguards for individuals without capacity where their treatment
or care requires them to be deprived of their liberty in their best interests.
.

Proposition: That Chief Pleas approves the Projet de Loi entitled, “The Capacity (Bailiwick of
Guernsey) Law, 2020”

Conseiller Helen Plummer
Chairman, Medical & Emergency Services Committee

APPENDIX A

P.2020/10

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY
COMMITTEE FOR HEALTH & SOCIAL CARE
‘CAPACITY LAW’ - SUPPLEMENTARY POLICY MATTERS AND POTENTIAL FINANCIAL
IMPLICATIONS ARISING FROM THE APPEALS PROCESS
The States are asked to decide:Whether, after consideration of the Policy Letter entitled ‘’Capacity Law’ –
Supplementary Policy matters and potential financial implications arising from the
appeals process’, dated 20th January, 2020 they are of the opinion:1. To agree the supplementary matters of policy as described in section 3 of this
Policy Letter and direct that the Projet de Loi entitled “The Capacity (Bailiwick of
Guernsey) Law, 2020” is drafted accordingly.
2. To agree that legal representation at Mental Health and Capacity Review
Tribunal hearings (primarily in relation to protective authorisations) is to be
provided under the Legal Aid Scheme generally on a ‘no means, no merits test’
basis; whilst reserving the right for the Legal Aid Administrator to exceptionally
apply a ‘means test’ to an application, where reasonable and in conformity with
human rights obligations.
3. To agree that legal representation for appeals from a Mental Health and Capacity
Review Tribunal to the Royal Court or Court of Appeal may be provided under
the Legal Aid Scheme on a ‘means and merit test’ basis.
4. To note that, upon enactment of “The Capacity (Bailiwick of Guernsey) Law,
2020”, there are anticipated to be additional ongoing funding requirements of:
i. £25,000 per annum for the Guernsey Legal Aid Service; and
ii. £75,000 per annum for the future Mental Health and Capacity Review
Tribunal
and that requests for additional budget will be submitted as part of the annual
budget process.
5. To direct the Committee for Health & Social Care to report back to the States
with proposals for the introduction of an advocacy service.
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The above Propositions have been submitted to Her Majesty's Procureur for advice on
any legal or constitutional implications in accordance with Rule 4(1) of the Rules of
Procedure of the States of Deliberation and their Committees.
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY
COMMITTEE FOR HEALTH & SOCIAL CARE
‘CAPACITY LAW’ - SUPPLEMENTARY POLICY MATTERS AND POTENTIAL FINANCIAL
IMPLICATIONS ARISING FROM THE APPEALS PROCESS
The Presiding Officer
States of Guernsey
Royal Court House
St Peter Port
20th January, 2020
Dear Sir
1.

Executive Summary

1.1

In March 20161, the States of Deliberation approved proposals by the then
Health and Social Services Department (HSSD) to introduce a new legal
framework to empower individuals who may lack capacity to make their own
decisions where possible, to allow them to plan for the future and, if they lack
capacity, to ensure that decisions made on their behalf respect their basic rights
and freedoms.

1.2

The Capacity Law is an important part of the Disability & Inclusion Strategy and
has been the Committee’s top legislative priority of the political term.

1.3

The 2016 Policy Letter and the Resolutions agreed by the States set out the
general policy intentions of the law, which has provided the framework for
legislative drafting.

1.4

During the drafting process, some changes have been made to the
recommendations which were originally approved on the basis of the 2016 Policy
Letter and some related additions have also been made. This Policy Letter asks
the States to consider and approve these minor variations and supplementary
matters.

1 Health & Social Services Department - “Capacity Law” - Article III of Vol. II of Billet d’État

VII of 2016
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1.5

This Policy Letter also addresses an outstanding States Resolution2 to report back
on the potential financial implications for the Guernsey Legal Aid Service (GLAS)
arising from the appeals process. It describes how the number of expected
appeal cases have been estimated, the impact of this on the workload of the
Mental Health Review Tribunal (MHRT) and the anticipated associated costs.

1.6

The resource implications arising from the introduction of the legislation are also
described (Section 5).

1.7

Subject to any amendments being required to the draft legislation following
consideration of this Policy Letter, it is expected that the Capacity (Bailiwick of
Guernsey) Law will be submitted to the Assembly for approval during this
political term.

An overview of the Capacity Law
1.8

The Capacity Law has been developed with the principal purpose of empowering
people to make decisions for themselves wherever possible.

1.9

Careful consideration has been given to ensure that the new provisions that will
be introduced by the legislation are those that would most effectively assist and
protect members of the community in the Bailiwick, in a proportionate way,
whilst being sufficiently robust and respectful of the human rights of those who
lack capacity.

1.10

In summary, it is proposed that the Capacity (Bailiwick of Guernsey) Law will:








2

Set out a statutory test to decide whether a person has the mental capacity
to make a specific decision;
Establish the best interests principle in relation to decision making on behalf
of persons who have been assessed to lack capacity;
Describe the powers of, and applications to, the Royal Court and Mental
Health and Capacity Review Tribunal;
Introduce Lasting Powers of Attorney, which permit a person to nominate
one or more people to act on their behalf when that person has lost capacity
in relation to property and financial affairs and/or health and welfare
matters;
Introduce Advance Planning to include Advanced Decisions to Refuse
Treatment and Advance Care Plans;
Introduce Independent Capacity Representatives to provide advocacy
support to those who lack capacity and who do not have family or friends
who can provide support; and

Resolution 4 of Article III of Vol. II of Billet d’État VII of 2016

4



Introduce a Protective Authorisation Scheme to authorise the
accommodation of people who lack capacity in appropriate care settings, in
compliance with Article 5 of the European Convention on Human Rights. This
includes the introduction of the role of Capacity Professional to oversee the
authorisation process.

1.11

Where the policy approach has been further developed since the States
instruction in 2016, detailed consideration of the above matters is set out in
Section 3 of this Policy Letter.

1.12

The drafting of the Law has been informed by the provisions of the Mental
Capacity Act 2005 (the 2005 Act) enacted in England and Wales. More recently,
the Committee has considered the recommendations of the Law Commission of
England and Wales in relation to the reform of Deprivation of Liberty Safeguards
(DoLS), in addition to the relevant decisions of the United Kingdom Supreme
Court and the amendments made by the Mental Capacity (Amendment) Act 2019
in shaping the Projet de Loi.

1.13

In August 2019, the Committee for Health & Social Care (the Committee) carried
out some targeted engagement on an initial draft of the legislation. Further
information about this is provided in Section 6. This allowed the Committee, at
an early stage, to seek feedback on the practical application of some of the
provisions within the draft Law for those in the community who will have
operational responsibility for the relevant issues arising from the legislation. This
included representatives from the Third Sector, residential and nursing care
homes, the Guernsey Bar, General Practitioners and other health and social care
professionals. The Judiciary has also been consulted.

1.14

The Committee is grateful for the valuable feedback that was received, which has
informed the drafting of the Law.

1.15

The Committee has also discussed the proposed legislation with the States of
Alderney and the Government of Sark and both Islands have confirmed that they
are in agreement for the legislation to be a Bailiwick-wide Law.

Potential financial implications for Legal Aid
1.16

One of the outstanding Resolutions from the March 2016 Policy Letter
(Resolution 4) is for the Committee to report to the States on the potential
implications for the Legal Aid budget arising from the provisions introduced by
the Capacity Law.

1.17

The Capacity Law establishes an appeals mechanism for decisions made under
the Protective Authorisation Scheme to the MHRT. The Committee recommends
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that the Legal Aid assistance that should be afforded to those wishing to appeal
a decision made under the Protective Authorisation Scheme should mirror the
arrangements that have been established following the introduction of the
Mental Health (Bailiwick of Guernsey) Law, 20103 (the 2010 Law). It was
previously agreed by the States, in order to respect human rights requirements,
to extend Legal Aid to those appealing against compulsory and other related
decisions under the 2010 Law.
1.18

It is proposed that the Tribunal be renamed the Mental Health and Capacity
Review Tribunal (MHCRT) to take account of the expanded remit to hear appeals
bought forward under the Capacity Law. This has been discussed with existing
Tribunal Members and their support staff.

1.19

As a result, it is expected that there will be an increased caseload for the MHCRT,
which will have direct financial implications for the costs associated with
convening the Tribunal to hear an increased number of appeals. This will also
impact on the GLAS as a greater number of appeals cases would be eligible for
Legal Aid to ensure that appropriate legal representation is available to them at
a Tribunal hearing.

1.20

This Policy Letter recommends that Legal Aid should be available for appeals
bought forward under the framework of the Capacity Law (Proposition 2), but
that Legal Aid assistance should not be available for subsequent appeals to the
Royal Court (Proposition 3).

1.21

In line with the arrangements in place for appeals bought forward under the
Mental Health Law, 2010, it is also recommended that a right should be reserved
for the Legal Aid Administrator to exceptionally apply a ‘means test’ to an
application, where reasonable and in conformity with human rights obligations4.

1.22

It is expected that the additional revenue expenditure required to cater for an
additional 12-15 appeal cases estimated each year will be in the region of
£25,000 to provide Legal Aid to support such appeals. To convene the Tribunal
on an increased number of occasions is expected to cost an additional sum in the
region of £75,000 per annum. Detailed explanation is provided in Section 4.

1.23

The Committee considers that it would be challenging to subsume the expected
additional cost for the Tribunal within its existing General Revenue budget
allocation and therefore additional budget to enable the MHRT to administer and

3

The Policy & Resources Committee – “Guernsey Legal Aid Service – Legal Aid Funding
of Mental Health Review Tribunals and Public Law Cases” – Billet d’État IV of 2013
4 Although a right has been reserved to apply a means and merits test, this has not been
applied to date and all appeals to the MHRT have received Legal Aid.
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convene to hear these additional appeals and to provide Legal Aid will be
requested as part of the annual budget process.
Resourcing the implementation of the legislation
1.24

The 2016 Policy Letter highlighted that the greatest resource implications arising
from the new Law would fall to the Committee. The former HSSD made a
commitment that it planned to absorb the Department’s cost of implementation
within its existing budget. Indeed, it is expected that the new processes arising
from the Law will be absorbed into ‘business as usual’ within Health & Social Care
over time, and there is a good level of understanding across the organisation of
the requirements of the legislation from the consultation.

1.25

Whilst the Committee aims to uphold this earlier commitment and will make
every effort to introduce the changes to comply with the Law as far as possible
without additional resources, it also recognises the Law's importance and the
need to be sufficiently prepared when it comes into force.

1.26

It will therefore keep under review any additional resource requirements and, if
necessary, the Committee will request one-off funding from the Budget Reserve
in order to adequately resource the implementation of the legislation. Further
detail is provided in Section 5 of this Policy Letter.

2.

Introduction and Background

2.1

In March 2016, the States of Deliberation approved proposals by the Health and
Social Services Department to introduce a new legal framework to empower
individuals who may lack capacity to make their own decisions where possible,
to allow them to plan for the future and, if they lack capacity, to ensure that
decisions made on their behalf respect their basic rights and freedoms. The 2016
Policy Letter set out the general policy intentions of the law, which has provided
the framework for legislative drafting.

2.2

The drafting of the Law has progressed on the basis of the following collection of
principles, which reflect the approach of section 1 of the 2005 Act. These
principles are:




a person must be assumed to have capacity unless it is established that they
lack capacity;
a person is not to be treated as unable to make a decision unless all
practicable steps to help them to do so have been taken without success;
a person is not to be treated as unable to make a decision merely because
they make an unwise decision;
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2.3

an act done, or decision made, under this legislation for or on behalf of a
person who lacks capacity must be done, or made, in their best interests; and
before the act is done, or the decision is made, regard must be had to
whether the purpose for which it is needed can be as effectively achieved in
a way that is less restrictive of the person's rights and freedom of action.

The Law has been developed with the principal purpose of empowering people
to make decisions for themselves wherever possible. At the highest level, the
Law provides a framework for:
(i) dealing with issues relating to mental capacity for an individual who has lost
capacity, including establishing appropriate safeguards to protect their
interests; and
(ii) enabling individuals to plan ahead for a time when they may no longer have
capacity to make decisions for themselves, to enable them to register their
wishes in advance.

2.4

The 2016 Policy Letter highlighted that the Capacity Law would address the
current shortfall of legislative provision for those vulnerable people within the
Bailiwick who require assistance to make decisions in their own best interests,
but who do not fall within the remit of the 2010 Law.

2.5

Careful consideration has been given during the drafting to ensure that the new
provisions effectively assist and protect members of the community in the
Bailiwick, in a proportionate way, whilst being sufficiently robust and respectful
of the human rights of those who lack capacity.

3.

Supplementary matters for consideration

3.1

This section provides a summary of the key provisions within the Law and cross
refers to the policy instruction from the States in March 2016. It provides further
information about a small number of supplementary matters that have
developed as the drafting of the legislation has progressed, in terms of fulfilling
the original States instruction for the preparation of the law. These areas are as
follows:
(i)
(ii)
(iii)
(iv)
(v)
(vi)

Lasting Powers of Attorney;
Advance Care Plans;
Representation;
Protective Authorisation;
Role of the Mental Health and Capacity Review Tribunal; and
Safeguarding.
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i)

Lasting Powers of Attorney

3.2

The 2016 Policy Letter (paragraphs 4.3.1 to 4.3.13) set out the Committee's
proposals in relation to lasting powers of attorney (LPAs). LPAs will allow an
individual (the grantor) to plan ahead for a time when they may no longer have
capacity, by appointing another person as the “attorney” to make decisions on
their behalf.

3.3

In order to make a valid LPA, the grantor would need to have capacity to make
the decision to appoint an attorney when the appointment is made. This will
provide the attorney with the delegated power to make decisions in line with the
beliefs and wishes of the grantor, if and when the grantor no longer has capacity
to do so for themselves.

3.4

The Projet de Loi has been drafted to allow for two different types of LPA, which
will confer power of attorney in relation to health and welfare matters, and in
relation to property and financial affairs.

3.5

Taking into account the propositions agreed by the States in 2016, the
Committee has considered how best to introduce the process for making and
using LPAs. It has taken into account the mixed feedback received during the
period of engagement, in particular in relation to the proposed registration
process for LPAs. Differences in views were expressed about the extent to which
a formal registration process is necessary and whether the same process should
be embedded for health and care matters as for financial and property affairs.

3.6

Rather than enshrining this process in primary legislation, the Committee has
decided that certain provisions regarding LPAs should remain within the Law, but
the process itself should be set out in an Ordinance made under the Law. This
will allow the Committee to monitor the making and use of LPAs and to amend
the process relatively quickly, if it considers this to be necessary over time.

3.7

The Ordinance will be drafted on the basis of a proposed registration system for
LPAs through Her Majesty’s Greffier, who would establish and maintain a register
of LPAs. Subject to any amendments, the Ordinance will be brought back to the
States in due course when the Law has been enacted.

ii)

Advance Care Plans

3.8

The Capacity Law also includes provisions for an Advance Care Plan (ACP). This
is a formal document that will enable a person (P) to set out their future wishes
regarding their care, in advance of a time when they may lose the mental
capacity to make their own decision. An ACP should be considered by those
making decisions about P’s care, after they have lost the capacity to make that
specific decision.
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3.9

An ACP can only cover the decisions that P could make if they still had capacity.
For example, an ACP cannot require that a person can only be accommodated in
a specific care setting, as this may not be available at the time when they need
such care. It could also be used to express other wishes and preferences not
directly related to care, such as food choices, or to express religious or ethical
views.

3.10

An ACP should always be made in writing to ensure that it is available to decision
makers and a copy is provided to P's family members, GP and/or care home
manager (where appropriate).

iii)

Representation

3.11

The Capacity Law introduces Independent Capacity Representatives (ICRs) to
protect the rights of people who lack capacity in relation to both the Protective
Authorisation Scheme and capacity legislation in general. Principally, ICRs would
provide representation for a person (P) lacking capacity with no friends or family
who are eligible to represent P (i.e. able to act in P's best interests) or able to
represent P effectively.

3.12

Medical and social care staff will have a duty to request the support of an ICR in
the following situations:

3.13

(a)

where there is a safeguarding enquiry or another allegation has been
made which might affect the eligibility of a family member or friend to
act on P's behalf,

(b)

where it is proposed to provide or withdraw serious medical treatment,
which will include treatment which is likely to affect P's life expectancy
or significantly affect P's quality of life,

(c)

where P's accommodation is likely to change for a period of more than
28 days, and

(d)

where P is or may be subject to a Protective Authorisation but does not
have any friends or family who can be consulted or who can act as P’s
Representative.

However, in all of these cases, there will be a proviso that no such appointment
would be required in the case of an emergency (or other necessity) where there
would be insufficient time to consult.
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3.14

An ICR can also be appointed to support P’s Representative where P has a family
member or friend acting as the Representative but who wishes to have
assistance to carry out the role.

iv)

Protective Authorisation

3.15

The 2016 Policy Letter (paragraphs 5.1-5.2.5) set out the Committee's initial
proposals in relation to the Bailiwick equivalent of the Deprivation of Liberty
Safeguards (DoLS) in force in England and Wales.

3.16

As set out in the original Policy Letter, the Committee has considered the
recommendations of the Law Commission of England and Wales in relation to
the reform of DoLS, in addition to the relevant decisions of the United Kingdom
Supreme Court and the amendments made by the Mental Capacity
(Amendment) Act 2019.

3.17

The Committee has also consulted with stakeholders and representatives of the
Third Sector on its proposed equivalent, both in relation to its name and to the
processes. The Protective Authorisation Scheme in the proposed Bailiwick Law
has therefore been developed to protect the rights of people who lack capacity
and whose care requires them to be accommodated in circumstances which
might otherwise breach their right to liberty under Article 5 of the European
Convention on Human Rights (the ECHR).

3.18

The Protective Authorisation Scheme uses the term "significant restriction of a
person’s personal rights" instead of "deprivation of liberty" as this is not a
popular or easily understandable term. A significant restriction occurs when (a)

a person (P) is confined in a particular restricted space for a not negligible
time,

(b)

P has not validly consented to that confinement, and

(c)

the arrangements which include the confinement are made by, or are
due to an action of, a person or body responsible to, or regulated by, an
Island authority,

which includes deprivation of liberty within the meaning of Article 5(1), ECHR.
3.19

The Protective Authorisation Scheme will apply to all persons aged 16 years and
over who are assessed to lack capacity to consent to the arrangements for their
care. In addition, it will apply to all settings, including hospitals, care homes,
supported accommodation and domestic settings, thereby ensuring that the
safeguards afforded by the scheme apply to everyone deprived of their liberty.
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3.20

A Protective Authorisation should be requested in advance of the arrangements
being made, unless there is an emergency, and it is therefore envisaged that for
many people, the Protective Authorisation will be granted as part of the process
of arranging a care package/placement, where such arrangements would
effectively deprive a person of their liberty. A new role of Capacity Professional
is also created, who will act as an independent reviewer of cases, as well as
assessing certain cases, such as where a person is objecting.

3.21

Finally, it is proposed that more straightforward challenges to Protective
Authorisations could be dealt with more quickly and informally by the Mental
Health and Capacity Review Tribunal (see v) below), although some complex
issues might need to go to the Royal Court.

3.22

A Representative will be appointed for the period of the Protective
Authorisation, who will usually be a family member or friend, but may be an
attorney who holds an LPA or a guardian under the customary law. The
Committee proposes that the position of individuals who do not have friends or
family, or whose friends and family are not capable of acting in that individual's
best interests should be protected by the appointment of an Independent
Capacity Representative (outlined in iii) above). The Representative, the
Independent Capacity Representative or another person who is in regular
contact with P must also be consulted in relation to certain decisions.

3.23

In guiding the preparation of the Projet de Loi, the Committee has sought to fit
the new arrangements around existing structures within the Bailiwick (where
possible) and to avoid unnecessary bureaucracy, whilst providing appropriate
safeguards.

v)

Role of the Mental Health and Capacity Review Tribunal

3.24

The 2016 Policy Letter recognised the need to ensure that the new legislation
would respect relevant human rights obligations. This includes ensuring that
there is a right to appeal against any decision made on an individual’s behalf that
relate to a "significant restriction of a person’s personal rights".

3.25

It is suggested that the remit of the MHRT should be widened to hear most cases
where a person or their Representative objects to the arrangements for their
care or more general issues relating to capacity. It is intended that cases can be
dealt with more quickly and informally by using a tribunal, rather than the more
formal processes of a court. With this in mind, it is proposed for the Tribunal to
be renamed the Mental Health and Capacity Review Tribunal (MHCRT).

3.26

Section 4 of this Policy Letter explores the potential financial impact for the
States of providing Legal Aid to support those wishing to appeal to the MHCRT.
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vi)

Safeguarding

3.27

Whilst drafting the Capacity Law, the Committee also gave consideration to
providing clear statutory powers which would permit safeguarding on a more
robust basis and protect vulnerable persons aged 18 and over. To that end, the
Committee has included an enabling power in the Law which would allow:
(a) the institution of safeguarding enquiries and safeguarding vulnerable
persons reviews,
(b) the establishment of a body to help and protect vulnerable persons in the
Bailiwick or any part thereof,
(c) the disclosure, and sharing, of information for the purposes of safeguarding
vulnerable persons, and
(d) specified persons to enter premises and require the provision of information
or the production of documents where necessary for any safeguarding
enquiry or safeguarding vulnerable persons review.

3.28

Although the matter of safeguarding was not included within the scope of the
2016 Policy Letter, the need to establish more robust measures for adult
safeguarding has been set out by the Committee as part of the Policy & Resource
Plan on a number of occasions, in particular, in relation to the ‘Regulatory and
Support Policy’ Priority Area5.

3.29

For example, in the Committee’s most recent submission approved by the States
in June 2019, the CfHCS highlighted that it would be considering ways to
introduce, in statute, an Adult Safeguarding Board to facilitate multi-agency
strategic oversight of adult safeguarding risk on the Island. The provisions
drafted within the Capacity Law will go some way to supporting this objective.

3.30

However, in order to provide further clarity on how the supporting Ordinance
would be developed in policy terms, a separate Policy Letter will be prepared in
due course to describe how these provisions would be fulfilled at an operational
level.

4.

Potential financial implications for the MHCRT and Legal Aid

4.1

In March 2016, the States resolved:

5

Policy & Resources Committee – ‘Policy & Resource Plan 2018 Review and 2019
Update’ – Billet d’État IX of 2019
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“4) To note the potential impact on the Legal Aid budget, and to direct
the Committee for Health and Social Care to report to the States on this
issue when the implications are clearer and before the legislation is
presented to the States of Deliberation for approval.”
4.2

The Protective Authorisation Scheme (see iv) above), and the appeals
mechanism inherent within the Scheme to the MHCRT, has been identified as
the primary area within the framework of the Capacity Law where it is
recommended that Legal Aid should be available6. The Committee recommends
that this is done so on the basis of mirroring the arrangements that have been
established following the introduction of the 2010 Law7, where the States agreed
that Legal Aid should be extended to those appealing against detention and
other related decisions in order to respect human rights requirements.

4.3

The Committee has discussed this recommendation with the Committee for
Employment & Social Security (CfESS), which has political oversight for the GLAS.
A letter of comment from the CfESS is appended to this Policy Letter (Appendix
1).

4.4

Paragraphs 4.5 to 4.37 which follow provide further background information to
support this recommendation, together with an estimate of the expected
number of additional appeal cases to the MHCRT each year and the associated
additional financial cost.

Background to the work of the GLAS
4.5

The GLAS provides free or reduced cost legal advice and assistance to people
with limited means who could not otherwise afford the cost of an Advocate and
is available for criminal and civil matters8. The Administrator is an independent
statutory official and has full discretion to grant or refuse Legal Aid within the
terms of the scheme which the States prescribes. There are three forms of Legal
Aid funding:


Detention form – these are used to provide advice and assistance from an
Advocate to persons who are detailed in police or other lawful custody. All
such advice and assistance is provided free of charge to the detainee.

6

It is not considered appropriate for Legal Aid to be available to individuals wishing to
make applications or otherwise litigate in relation to Lasting Powers of Attorney, which
allows their wishes to be recorded in the event that they may lose capacity in the future.
7 Billet d’État IV of 2013
8 “Legal Aid – Frequently asked questions about Legal Aid in the Bailiwick of Guernsey”
is available from: http://guernseyroyalcourt.gg/CHttpHandler.ashx?id=78075&p=0
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Green form – these are issues for preliminary advice and assistance from an
Advocate. Applications, are, if appropriate, means tested by the Advocate.
‘Green forms’ provide two hours of advice and assistance but can be
extended usually for a further two hours.



Full certificate – these are issued for court cases and for public law appeals
cases (such as cases heard by the MHRT). Applications are, if appropriate,
means tested by GLAS (based on household income and allowable expenses)
and merit tested by the Advocate (based on legal opinion and cost/benefit
analysis) but automatically approved if there is a real risk of a custodial
sentence in criminal cases.

4.6

Whilst eligibility for ‘full certificate’ advice is usually ‘means and merits’ tested,
most appeals to the MHRT and in respect of some applications to the court9
made under the Children’s Law, are provided without an assessment of means
due to the human rights issues involved.

4.7

In such cases, Legal Aid is usually provided automatically regardless of both the
financial circumstances of the applicant and the merits of the case.

4.8

It was acknowledged by the States that, irrespective of an individual’s financial
circumstances and the strength of their case, there were important legal reasons
for ensuring that those detained under the 2010 Law were able to challenge their
detention should they wish to do so, and to ensure that there were no barriers
to doing so. This is, however, subject to exceptional circumstances which point
to the necessity for an applicant to be subject to a means test where this is
reasonable and in conformity with Human Rights obligations.

Proposed extension of Legal Aid in relation to the Capacity Law
4.9

As set out above, the proposed Capacity Law will, if approved, introduce new
provisions that will establish robust legal safeguards to protect individuals where
it is determined (in accordance with the legislation) that they no longer have
capacity to make their own decisions.

4.10

There is one area – the introduction of the Protective Authorisation Scheme –
where it is considered that the principles currently being applied for Legal Aid in
respect of the Mental Health Law would equally apply to the Capacity Law. If the
Capacity Law is approved, the remit of the MHRT (to become the MHCRT) will be
expanded to also hear those cases where an individual, or most likely their
Representative, objects to the arrangements for their care to meet this
requirement.

9

The CYCT does not attract Legal Aid funding unless there are exceptional
circumstances.
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Protective Authorisation Scheme and appeals to the MHCRT
4.11

The Capacity Law will introduce a Protective Authorisation Scheme to authorise
the detention of people who lack capacity. This is designed to safeguard the
rights of people who lack capacity to consent to the arrangements for their care,
which comprise restrictions on their freedom of movement and autonomy,
which would amount to a deprivation of their liberty (described as a "serious
restriction of a person's personal rights"). As above, the role of Capacity
Professional will also be introduced to oversee the authorisation process.

4.12

Tables 1 and 2 below set out how it is expected that an individual would access
Legal Aid under the proposed Capacity Law for appeals made to the MHCRT.

4.13

Table 3 describes a scenario that would not be eligible for Legal Aid.

Table 1: Example of how Legal Aid may support a person under the Capacity Law to
take a challenge to a Protective Authorisation to the MHCRT
Person’s situation
i) Mrs A is living in her own home but has been
diagnosed with dementia. She is becoming very
forgetful and her family are concerned about
how she is coping. A social worker visits and
assesses Mrs A to lack capacity with regard to
her need for assistance. It is agreed in discussion
with her family, in her best interests, that she
would benefit from carers visiting to help her
during the day.
ii) Over the following months, Mrs A becomes
increasingly forgetful and refuses help from her
carers. She is found wandering in the night
without appropriate clothing. Her social worker
assesses Mrs A to lack capacity with regard to
her accommodation, care and treatment needs
as she is not aware of the risks she faces in her
own home. A best interests decision is taken to
admit Mrs A to a care home.
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Suggested Legal Aid Provision
No Legal Aid assistance needed
at this stage.

No Legal Aid assistance needed
at this stage.

Person’s situation
iii) As part of the assessment for Mrs A’s admission
to the care home, the social worker considers
whether she will be subject to a serious
restriction of her personal rights, and therefore
needs authorisation under the Protective
Authorisation Scheme. The assessment
concludes that the arrangements for Mrs A’s
care at the care home will require a Protective
Authorisation. The Authorisation is approved by
the Capacity Professional.
iv) Mrs A is admitted to the care home but she is
clearly not happy staying there and starts asking
to go home. Under the Protective Authorisation,
her daughter has been named as her
Representative. Under the Capacity Law, Mrs A
has the right to challenge the Protective
Authorisation in the Mental Health and Capacity
Review Tribunal, supported by her
Representative. Mrs A’s daughter (as
Representative) contacts a legal representative
to discuss whether to make an application to the
Tribunal to challenge the deprivation of her
mother’s liberty.

v) The MHCRT is scheduled to meet within 28 days.
The legal representative ensures that all
necessary documents (mental capacity
assessments, care plans, Protective
Authorisation, statements from Mrs A and/or
her Representative) are made available to the
Tribunal.

10

Suggested Legal Aid Provision
No Legal Aid assistance needed
at this stage.

The legal representative10 will
consider all the relevant
documents (Protective
Authorisation, mental capacity
assessments and care plans),
Mrs A’s views and those of her
Representative11. The legal
representative agrees that, as
Mrs A or their Representative
on their behalf is objecting to
remaining in the care home,
she has the right of legal
challenge. Mrs A’s case will be
eligible for Legal Aid to make
this challenge.
Mrs A’s case will be eligible for
Legal Aid.

“Legal Representative” refers to Advocate, barrister or solicitor approved by the
Guernsey Legal Aid Service to represent people before the Mental Health and Capacity
Review Tribunal
11 An individual or their Representative will receive the support they require from an
Advocate to review their case initially with financial assistance from Legal Aid.
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Person’s situation
vi) The MHCRT meets. Mrs A’s legal representative
attends the Tribunal with Mrs A’s Representative
(for the Protective Authorisation). There is no
requirement for Mrs A to attend the Tribunal.
The social worker will be required to provide a
report. The Capacity Professional will be
required to attend. The purpose of the Tribunal
hearing is to consider whether there is a less
restrictive option available which could safely
and effectively meet Mrs A’s needs and what is
in her best interests. The Tribunal will consider
whether it is necessary for her to remain at the
care home.
vii) The Tribunal hearing concludes that it is in Mrs
A’s best interests to stay at the care home. The
Protective Authorisation remains in place, as
previously granted, although the Tribunal has
the right to add or amend any conditions.

Suggested Legal Aid Provision
Mrs A’s case will be eligible for
Legal Aid for the hearing.

The legal representative’s role
ends once the decision has
been delivered to Mrs A.

Table 2: Example of how Legal Aid may support a Representative, under the Protective
Authorisation Scheme, to bring a challenge to the arrangements for the person’s
(subject of a Protective Authorisation) care
Person’s situation
i) Mr B has a severe learning disability and has
been admitted to a care home, due to concerns
about his behaviour at home and the care
provided by his father (as his main carer). The
decision was made by his social worker
following a best interests meeting, during
which his father objected to this decision. Mr
B, due to his communication difficulties, was
not able to express his views about the care
home.
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Suggested Legal Aid Provision
No Legal Aid assistance needed
at this stage.

Person’s situation
ii) As Mr B is subject to a serious restrictions of
his personal rights in the care home and, as
his father is objecting to these arrangements,
a Capacity Professional completes the
Capacity, Contrary Decision and Best Interests
assessments and oversees the Mental Health
and Eligibility assessments. The Protective
Authorisation is granted. Mr B’s father is
named as his son’s Representative. Once the
Authorisation is granted, Mr B’s father is able
to apply to the Mental Health and Capacity
Review Tribunal to challenge the
arrangements for his son’s care at the care
home. He contacts a legal representative to
discuss the current situation with his son.
iii) The Mental Health and Capacity Review
Tribunal is scheduled to meet as specified in
the Rules of Court. The legal representative
ensures that all necessary documents (mental
capacity assessments, care plans, Protective
Authorisation, statements from Mr B’s father)
are made available to the Tribunal.
iv) The Mental Health and Capacity Review
Tribunal meets. Mr B’s legal representative
attends the Tribunal with Mr B’s father and
Representative (for the Protective
Authorisation). There is no requirement for
Mr B to attend the Tribunal. The social worker
will be required to provide a report. The
Capacity Professional will be required to
attend. The purpose of the Tribunal hearing is
to consider Mr B’s views, whether there is a
less restrictive option available which could
safely and effectively meet Mr B’s needs and
what is in his best interests. The Tribunal will
consider whether it is necessary for him to
remain at the care home.

Suggested Legal Aid Provision
The legal representative will
consider all the relevant
documents (mental capacity
assessments, Protective
Authorisation and care plans), Mr
B’s views and those of his
Representative12. The legal
representative agrees that, as Mr
B is objecting to his son staying in
the care home, he has the right of
legal challenge. Mr B’s father, as
Mr B’s Representative, will be
eligible for Legal Aid to make this
challenge.
Mr B’s case will be eligible for
Legal Aid.

Mr B’s case will be eligible for
Legal Aid for the hearing.

An individual or their Representative will receive the support they require from an
Advocate to review their case initially with financial assistance from Legal Aid.
12
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Person’s situation
v) The Tribunal hearing concludes that it is in Mr
B’s best interests to stay at the care home.
The Protective Authorisation remains in place,
as previously granted, although the Tribunal
has the right to add or amend any conditions.
vi) Although the Tribunal has ruled that Mr B
should remain in the care home, he is
showing signs of unhappiness and distress
and he is refusing to eat. His father continues
to express his unhappiness about his son’s
continued detention in the care home. He
goes to see the legal representative again.

vii) The Royal Court makes a decision about
whether Mr B should remain in the care
home. The decision of the Court is final and
there is no further route for challenge unless
there is a material change in Mr B’s
circumstances.

Suggested Legal Aid Provision
The legal representative’s role
ends once the decision has been
delivered to Mr B and his
Representative.
Considering all the facts and the
complexity of the situation, the
legal representative advises that
there are grounds for appeal to
the Royal Court. The legal
representative prepares the
application and represents Mr B’s
father for the hearing. Legal Aid
for this stage of the appeals
process is subject to a separate
application to the GLAS and to a
‘means and merits’ test. The
legal representative must certify
that the merits test is met for
financial assistance to be
provided.
Legal Aid for the hearing is
available for this stage subject to
the ‘means and merits’ test above
being satisfied.

Table 3: The following situations will not be eligible for Legal Aid
Person’s situation
i) A person wishes to make a Lasting Power of
Attorney
ii) An application is made to the Tribunal to resolve
an issue regarding a person’s capacity to make a
particular decision, for example with regard to
medical treatment or how best to meet P’s
needs.
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Legal Aid Provision
The person may wish to take
legal advice but this will not
fall under Legal Aid.
Unless this decision relates to
a Protective Authorisation,
there is no requirement for
legal representation. Legal
Aid would not apply.

Person’s situation
iii) Situations where a person is in receipt of a
privately funded care package in their own
home, but without any States involvement.

4.14

Legal Aid Provision
Even if they are subject to
significant restrictions, unless
the States are involved
(either in provision of care or
due to safeguarding matters)
Protective Authorisation will
not apply and therefore Legal
Aid will not be required.

The proposals for the Scheme, including the granting of a Protective
Authorisation, have been developed to ensure that they are compliant with the
right to liberty and security under Article 5 of the European Convention on
Human Rights ("the ECHR"), which states:
"5.1. Everyone has the right to liberty and security of person. No one shall
be deprived of his liberty save in the following cases and in accordance with
a procedure prescribed by law" and
"5.4. Everyone who is deprived of his liberty by arrest or detention shall be
entitled to take proceedings by which the lawfulness of his detention shall
be decided speedily by a court and his release ordered if the detention is not
lawful."

4.15

When the Policy Council reported to the States in February 201313 with proposals
for extending Legal Aid to those individuals appealing to the Tribunal, it was
acknowledged that such cases were likely to involve vulnerable people who may
not have the ability, for many possible reasons, to represent themselves before
the MHRT without legal assistance.

4.16

Where the particular circumstances of a case are such as to lead to the
deprivation of a person’s liberty, Legal Aid is granted automatically to the
applicant, enabling them to have the services of a lawyer, or suitably qualified
person, to represent themselves before the Tribunal.

4.17

It was also acknowledged that such proceedings may be complex and would
consider potentially wide-ranging issues, including patients challenging expert
medical evidence about them. In approving an extension of Legal Aid for such
appeals, it was acknowledged that it was vital to ensure that an individual’s right
to appeal are fully protected and that processes are fully compliant with Article
6 of the ECHR, which enshrines the right to a fair trial. In order to be compliant,

13

Policy Council – “Guernsey Legal Aid Service – Legal Aid Funding of Mental Health
Review Tribunals and Public Law Children Cases” - Billet d’État IV of 2013
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any person deprived of liberty must be afforded the right to challenge this in
court.
4.18

In considering an extension of these arrangements to the Capacity Law, and
given the likely nature of these cases, it is considered appropriate for the
individual’s case to be eligible for Legal Aid, acknowledging that this may be dealt
with and applied for by an appointed Representative on behalf of the individual
who has lost capacity.

The number of Protective Authorisations and appeals
4.19

It has been difficult to determine, in the circumstances set out above, how many
Protective Authorisations will be granted and how potential appeal cases will
arise when the Capacity Law is introduced. However, understanding the number
of Protective Authorisations that are likely to be issued goes some way to helping
to determine how many appeals would be made and how many cases would
become eligible for Legal Aid.

i)

Islanders living in care home settings who lack capacity

4.20

As a starting point for determining the number of people who may require a
Protective Authorisation, the number of people receiving care in a registered EMI
bed in care homes on the Island was considered as being those most likely to
require a Protective Authorisation. There are 155 registered EMI beds. In
addition, there are 52 long-term beds on HSC’s ‘Lighthouse’ wards; a further 14
beds in Alderney for patients with needs that may require a Protective
Authorisation, and a further 38 people with a learning disability accommodated
by HSC in the community. This equates to 259 individuals, which is used as a
baseline figure for the number of Protective Authorisations that may be granted.

4.21

In England and Wales, it has been determined that of the 181,785 completed
applications of Deprivation of Liberty Safeguards made in 2017-2018, the
proportion of challenges (appeals) made to the Court of Protection was
approximately 2.5% of the cases authorised.

4.22

On this basis, applying a 2.5% appeals rate to the above number of people living
in a range of care settings in the Bailiwick, would result in an expectation of the
number of appeals of 6-7 cases each year.

4.23

Whether these cases will arise every year based on this analysis is difficult to
determine, as this will depend on the number of people entering into the care
home sector each year. Due to the limited capacity in terms of number of beds
available this will, in turn, be reliant on some individuals leaving the sector.
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ii)

Islanders living in the community who lack capacity

4.24

A Protective Authorisation may also be necessary for Islanders with some health
conditions who live in the community. For example, it is estimated that there
are approximately 1,250 people living with dementia on the Island.

4.25

In England and Wales there are estimated to be 850,000 people living with
dementia. Considering the number of Protective Authorisations in England and
Wales and extending this analysis to the Bailiwick, suggests that it is likely that
about 200 people living with dementia may require a Protective Authorisation
and that potentially less than 5 individuals (2.5%) would challenge this.

4.26

It is difficult to separate this out from i) above, as some individuals may be living
in a care home setting and may have already been taken into account in the
above figures.

4.27

In addition to the above, there may also be individuals admitted as an inpatient
to the Princess Elizabeth Hospital who may also be subject to a Protective
Authorisation, which may result in an appeal to the Tribunal. Although data is
not readily available to support this view, the number of people admitted to the
PEH who would require a Protective Authorisation over and above the numbers
already taken into account in (i) and (ii), and who would wish to appeal such an
authorisation, are expected to be very low.

4.28

It is therefore suggested that, in addition to (i) above, it could be expected that
a further 5-8 cases would result in an appeal to the Tribunal.

4.29

Whilst it is possible to use the experience in England and Wales as indicative of
the number of likely appeals, it is also possible that the recommendation for a
less formal appeals route through a Tribunal, rather than a Court, may result in
proportionately more appeals coming forward in the Bailiwick.

4.30

On this basis and accepting the many assumptions which have been used to
arrive at this figure, it is estimated in (i) and (ii) above that in the region of 450500 Protective Authorisations may be granted each year in the Bailiwick.
Assuming that the experience locally mirrors that of England and Wales, using a
2.5% appeals rate, it is estimated that in the region of 12-15 appeal cases in
respect of a Protective Authorisation may become eligible for Legal Aid.

Financial implications
Additional expenditure – Legal Aid
4.31

With respect to the Legal Aid provided to those appealing a decision to the
MHRT, an initial allowance of two hours per case is currently available (2019:
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£334) and court costs are also met, where relevant. The maximum allowance
available is 10 hours per case, at a cost of £167 per hour, which includes the
attendance of a legal professional at the Tribunal hearing. This brings the
maximum funding available per case to £1,670.
4.32

The number of appeals cases to the MHRT, each of which receive Legal Aid, are
set out in Table 4 below:

Table 4: Appeal hearings to the MHRT supported by Legal Aid
Year
2018
2017
2016

Number of appeal cases to
the MHRT
16
20
7

4.33

In proposing an extension of Legal Aid to those challenging a Protective
Authorisation on the same basis as the appeals to the Mental Health Review
Tribunal, for the anticipated maximum 15 cases each year, it is expected that the
additional cost to Legal Aid would be in the region of £25,000 per annum,
calculated at a maximum cost for 10 hours of assistance per case.

4.34

For completeness, the Committee has also considered whether it is likely, when
LPAs are introduced by the Capacity Law, that there might be an increase in
applications made to the Royal Court in relation to life-sustaining treatment
decisions, e.g. where there may be a disagreement with medical advice to halt
or change such treatment by an individual’s representative or appointed
guardian. Currently such cases would be dealt with by the Royal Court under the
inherent jurisdiction, but these cases are extremely infrequent.

4.35

The Capacity Law will introduce the means for individuals to appoint an attorney
to act on their behalf by way of a health and welfare LPA. In the circumstances
where there was a disagreement in respect of life-sustaining treatment
decisions, it would be appropriate for Legal Aid assistance to be available to
enable an attorney to take such a case to the Royal Court. However, as the
number of cases is extremely low, and as Legal Aid assistance would currently be
available in such circumstances, there is expected to be little to no net financial
impact of such cases to the GLAS.

Additional expenditure – MHCRT Tribunal
4.36

In addition to the above, it is also important to note the additional costs
associated with the Tribunal function that would arise from an increased
caseload. Each case heard by the MHRT currently costs £4,000 - £5,000. This
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includes the MHRT Panel’s remuneration for preparation and attendance at the
hearing, a medical pre-assessment of the patient, together with travel and
accommodation costs.
4.37

Extending the current arrangements for the MHRT to the Protective
Authorisation Scheme for 15 additional cases could be expected to increase
Tribunal expenditure by in the region of £75,000 per annum.

4.38

The Committee for Health & Social Care considers that it would be challenging to
subsume this additional cost for the Tribunal within its existing General Revenue
budget allocation and therefore additional budget to enable the MHRT to
administer and convene to hear these additional appeals and to provide Legal
Aid will be requested as part of the annual budget process.

4.39

The Policy & Resources Committee notes that the MHRT has indicated that these
additional cases, based on anticipated numbers, could be accommodated within
the current structure, membership and arrangements for the MHRT, for which
there is a provisional weekly rota to hear cases as they arise.

4.40

Experience from England and Wales suggests increasing numbers over time, as
general awareness of the provisions of the Law has increased, which may be
mirrored locally. It is also possible that the number of Protective Authorisations,
and therefore the associated number of potential appeals and associated costs
will increase over time in line with the ageing demographic.

4.41

Given the number of assumptions that have been required to calculate the
potential number of cases and the associated financial implications for the GLAS,
the number of cases each year will be kept under review, to ensure that the
impact of these new arrangements are understood fully and can be monitored
and reported over time.

5.

Resourcing the implementation of the Law

5.1

The Capacity Law, upon enactment, will introduce new processes designed to
safeguard the interests of individuals who lack capacity. Care has been taken to
ensure that the Law offers the necessary safeguards and builds upon the existing
processes already in place to manage cases relating to the Mental Health Law,
whilst not being overly bureaucratic and unwieldy. Whilst there will be new
processes that will need to be adopted by organisations in the community, for
example, by residential and nursing care homes, it is expected that the majority
of the resource requirements will fall to Health & Social Care.

5.2

The 2016 Policy Letter from the former HSSD highlighted that it planned to
absorb the costs of implementation of this legislation from within its existing
budget. It acknowledged that additional resources would be required to provide
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advocacy support; to train Best Interests Assessors (to be known as Capacity
Professionals under the Law); for general administration, staff training, and for
an implementation Project Manager.
5.3

Now the Law has been drafted, the Committee has given further consideration
to the resource requirements that may arise.

5.4

For example, the Law will introduce the new role of Capacity Professional to
oversee the Protective Authorisation process and to act as an independent
reviewer of cases, including particularly complex cases, as well as assessing
certain cases where there may be an appeal to the MHCRT. It is proposed that
social workers, occupational therapists, nurses and psychologists should have
the opportunity to train as a Capacity Professional to enhance understanding
within the Service and to support completion of the necessary assessments.
However, it is likely that one role will be designated as a central point of contact,
to oversee cases and to provide advice and supervision.

5.5

The Protective Authorisation Scheme will also require a level of general
administration, as cases will need to be allocated and resources will also be
required to complete the authorisations. This will be an added responsibility for
HSC. It is expected that, over time, the processes arising from the legislation will
become ‘business as usual’ within HSC, particularly within the Adult Community
Services Team, which includes mental health services, adult disability services
and community health and well-being teams.

5.6

It may become necessary to recruit some temporary resource to oversee aspects
of the introduction of the legislation at an operational level and to provide some
support to establishing the required administrative processes that will arise from
the Law.

5.7

In addition, there will be a requirement to provide additional training for the
MHRT members. In total, it is estimated that the costs of implementing the Law
could be up to £75,000.

5.8

The Committee has made budgetary provision to supplement its internal
expertise with additional specialist external input to develop the Code of Practice
and to develop a series of training sessions for its staff in readiness for the
enactment of the legislation. Whilst it will make every effort to introduce the
changes to comply with the Law as far as possible without additional resources
to uphold the earlier commitment made by HSSD, it also recognises the
significance and importance of the legislation and the need to be sufficiently
prepared for the enactment of the Law.
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5.9

This will become clearer as the detailed Code of Practice is developed and, if
necessary, the Committee will request one-off funding from the Budget Reserve
in order to adequately resource the implementation of the legislation.

Proposed development of an Advocacy Service
5.10

The 2016 Policy Letter highlighted the need for advocacy services to be
developed to support the Capacity legislation. This is also a matter that has been
raised previously in relation to the Mental Health & Wellbeing Plan.

5.11

During 2019, the Committee completed a detailed mapping, gap and issue
analysis of mental health and wellbeing services in Guernsey and Alderney14.
This work has identified a number of gaps in services between primary and
secondary mental health care and was the subject of an amendment to the Policy
& Resource Plan in June 2019 by Deputies Soulsby and Tooley15. The amendment
referred to the need to build on a range of complementary services to include,
for example, signposting to services and activities, access to a programme of
social prescribing, peer support, mental health advocacy and support for people
experiencing low to moderate amounts of stress or distress. This will also
support the aims of the disability frameworks resting with Adult Community
Services.

5.12

The amendment did not commit the States to allocate any additional financial
resources at that time, which it was agreed would be subject to the relevant
business case (or cases) subsequently being approved through the Budget
process.

5.13

The Capacity Law will introduce the role of Independent Capacity
Representatives (ICRs) to represent the interests of those who lack capacity and
who do not have family or friends to offer such support. It is anticipated that ICRs
would have a role in respect of both the Protective Authorisation Scheme and
the legislation in general, for example, in respect of decisions taken for medical
treatment, a change of accommodation or where there may be safeguarding
concerns. This further enhances the need for an advocacy service to be
developed.

5.14

As the Committee would not be able to resource this new service development
from within its existing resources, it is appropriate to bring this to the attention
of the States. In preparation for the introduction of the legislation, the
Committee will further investigate the possibility of working with related Third

14

This is available from the States of Guernsey website - Mental Health and Wellbeing
Plan
15 Policy & Resources Committee – ‘Policy & Resource Plan – 2018 Review and 2019
Update’ – Amendment 12 Billet d’État IX 2019
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Sector organisations to scope out how an advocacy service could be delivered in
partnership. It is suggested that there is the potential for such a service to
support both the requirements of the Capacity Law and address the shortfall in
advocacy services identified by the gap analysis of mental health and wellbeing
services.
5.15

This is an opportunity to fulfil the aspirations of the Partnership of Purpose and
to consider how the Third Sector may support the delivery of these aims.

5.16

Acknowledging that this aspect is under development and requires further
detailed consideration, Proposition 5 asks the States to note that the CfHSC will
report back to the States with proposals for the introduction of an advocacy
service and before any financial resources are committed to introducing such a
service. This may form part of a future Committee update to the Policy &
Resource Plan or as part of the Budget process.

6.

Consultation and engagement

6.1

A period of targeted engagement on the draft legislation took place over the
summer of 2019. This involved a wide range of stakeholders, including
representatives from the residential and nursing care home sector; the Guernsey
Bar, Third Sector organisations, charities and voluntary groups and other health
and social care bodies, including the medical practice groups and the Medical
Specialist Group.

6.2

This allowed the Committee, at an early stage, to seek valuable feedback on the
practical application of some of the provisions within the draft Law for those in
the community who will have operational responsibility for the relevant issues
arising from the legislation. In particular, this engagement has informed the
drafting of the Capacity Law and some of the language was adjusted to reflect
the preferences of the consultees.

6.3

The Committee is planning a further series of events to update those
stakeholders and to enhance general awareness of the Law before it comes into
effect.

7.

Conclusion

7.1

The Capacity Law has been developed with the principal purpose of empowering
people to make decisions for themselves wherever possible.

7.2

Careful consideration has been given to ensure that the new provisions that will
be introduced by the legislation are those that would most effectively assist and
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protect members of the community in the Bailiwick and are sufficiently robust
and respectful of the human rights of those who lack capacity.
7.3

The CfHSC considers that the supplementary policy matters set out in Section 3
of this Policy Letter are consistent with the original policy intentions for the
legislation and asks the States to agree to their inclusion within the Projet de Loi.

7.4

The Committee is also of the view that in line with the arrangements in place for
appeals bought forward under the Mental Health Law, 2010, Legal Aid should be
available to an individual or their appointed Representative to appeal decisions
made under the Protective Authorisation Scheme. It recognises the funding
implications of doing so, but also acknowledges the value of having such a legal
framework in place, which must meet human rights obligations.

7.5

Most of the resource implications arising from the Law will fall within Health &
Social Care and, as described in Section 5, efforts will be made to establish new
processes arising from the Law within existing resources. The Committee
recognises the value of the support from private and third sectors organisations
to implement the legislation and of exploring a partnership approach to the
development of an advocacy service.

7.6

The Committee recommends to the States to approve the Propositions to which
this Policy Letter is attached.

8.

Compliance with Rule 4

8.1

Rule 4 of the Rules of Procedure of the States of Deliberation and their
Committees sets out the information which must be included in, or appended to,
motions laid before the States.

8.2

In accordance with Rule 4(1), the Propositions have been submitted to Her
Majesty’s Procureur for advice on any legal or constitutional implications. She
has advised that there is no reason in law why the Propositions should not to be
put into effect.

8.3

In accordance with Rule 4(3), the Committee has included Propositions which
request the States to note that there will be an additional requirement for
funding associated for the MHCRT, in due course, and to provide Legal Aid to
those wishing to appeal. Further information is provided in section 4.

8.4

In accordance with Rule 4(4) of the Rules of Procedure of the States of
Deliberation and their Committees, it is confirmed that the Propositions above
have the unanimous support of the Committee.
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8.5

Deputy Tindall wishes to record her dissent with the proposal in Paragraph 3.7
to establish a registration system for LPAs in relation to property and financial
affairs through H.M. Greffier.

8.6

In accordance with Rule 4(5), the Propositions relate to the duties of the
Committee for Health & Social Care to protect, promote and improve the health
and wellbeing of individuals and the community.

8.7

Also in accordance with Rule 4(5), the Committee has carried out targeted
engagement in the community with those who will most closely be involved in
implementing the legislation. The feedback received has been taken into account
during the drafting of the Capacity Law.

Yours faithfully

H J R Soulsby
President
R H Tooley
Vice-President
R G Prow
D A Tindall
E A McSwiggan
R H Allsopp, OBE
Non-States Member
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Appendix 1
Edward T. Wheadon House
Le Truchot, St. Peter Port
Guernsey, GY1 3WH
+44 (0) 1481 732500
ess@gov.gg
www.gov.gg
Deputy H R Soulsby
President
Committee for Health & Social Care
Le Vauquiedor Office
Rue Mignot
St Andrew
GY6 8TW

Date:

08 January 2020

By email

Dear Deputy Soulsby

Letter of comment: ‘Capacity Law’ – Supplementary policy matters and
potential financial implications arising from the appeals process
The Committee for Employment & Social Security has considered the Committee for
Health & Social Care’s policy letter entitled “‘Capacity Law’ – Supplementary policy
matters and potential financial implications arising from the appeals process”.
The Committee supports the propositions and intention of the policy letter, recognising
that it contributes to the aims of the Disability and Inclusion Strategy. While the proposals
will generate some additional costs for the Guernsey Legal Aid Service, the Committee
recognises the importance of empowering individuals who may lack capacity to make their
own decisions, and ensuring that they are able to appeal decisions made under the
Protective Authorisation Scheme. A part of that is providing them with access to Legal Aid,
so that they have appropriate representation at Tribunals, and if necessary, in the Courts,
which complies with human rights requirements.
The Committee is grateful for the opportunity to comment on the policy letter and hopes
that the States supports the propositions.
Yours sincerely

Deputy Michelle Le Clerc
President
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HEALTH AND SOCIAL SERVICES DEPARTMENT
CAPACITY LAW

The Chief Minister
Policy Council
Sir Charles Frossard House
La Charroterie
St Peter Port
16th December 2015

Dear Sir
1.

Executive Summary

1.1

Capacity is "the ability to make a decision"1 and more particularly the ability for
a person to "make a particular decision or take a particular action for themselves
at the time the decision or action needs to be taken"2.

1.2

Every one of us makes decisions every day of our lives, some of great significance
and others of less importance. Although we may seek out further advice,
information or support from others in making some of these decisions, most of us
are able to take those decisions for ourselves and are therefore said to "have
capacity".

1.3

However, some members of our community "lack capacity" to make certain
decisions:
- the child who struggles to decide on an important issue due to their age and
ongoing development;
- the mature adult who may not be able to express their wishes as e.g. they
are in a coma after an accident or they have a severe learning disability;
- the older adult who cannot retain the information necessary for decisionmaking due to old age or dementia; and
- a person with mental illness who is unable to make decisions regarding
treatment of a physical ailment.

1.4

1
2

Issues of capacity can therefore not only affect these groups of people but also
every family member, carer or other professional who attempts to care for, support
and treat them. Furthermore, others who currently have capacity may wish to

Paragraph 4.1. of the Code of Practice Introduction to the Code of Practice for the 2005 Act.
Introduction to the Code of Practice for the 2005 Act.
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make provision for a time when they no longer have the ability to take certain
decisions for themselves.
1.5

The States, on the recommendation of the Health and Social Services Department
(“the Department”), have previously legislated in relation to children (The
Children (Guernsey and Alderney) Law, 2008) but the Department has not made
any proposals as to how the adults listed in paragraph 1.3 could be assisted to
make decisions wherever possible or to ensure responsible decision-making on
their behalf where they cannot do so.

1.6

Accordingly, the Department has considered best practice and legislation from
other jurisdictions and, although this Policy Letter is informed by the provisions
of the Mental Capacity Act 2005 ("the 2005 Act") enacted in England and Wales,
the measures set out below are those which it considers would most effectively
assist and protect members of the community across the Bailiwick whilst avoiding
the bureaucracy and cost of systems adopted by larger jurisdictions.

1.7

The Department therefore proposes to introduce new legislation which reflects the
2005 Act and will:
- state the test for deciding whether or not a person has capacity to take a
decision;
- allow a person to appoint another person to act on their behalf if they lose
capacity to take decisions;
- allow a person to take legally binding decisions regarding their medical
treatment after they have lost capacity;
- state what can be done when a person has lost capacity without appointing
another person to take decisions on their behalf or without making legally
binding decisions regarding their medical treatment; and
- permit appropriate safeguards for individuals without capacity where their
treatment or care requires them to be deprived of their liberty in their best
interests.

2.

Background

2.1

In November 2013, the States of Guernsey agreed proposals for capacity
legislation to be created, following consideration of the Policy Council’s report
on the Disability and Inclusion Strategy (Billet d’État XXII, November 2013,
paragraphs 115-118). Specifically, the States agreed to direct the Department to
research and develop options for capacity legislation and to report back on this
matter no later than the end of 2016.

2.2

Subsequently, Deputy Perrot submitted a Requête in April 2014 (Billet d’État IX,
Volume 2) following which the States directed an investigation into the
introduction of lasting powers of attorney.
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2.3

This Policy Letter addresses both of those States directions, and also addresses
the lack of any legislative protection for those vulnerable people within the
Bailiwick who require assistance to make decisions in their own best interests, but
who do not fall within the remit of mental health legislation such as the Mental
Health Act 1983 and the Mental Health (Bailiwick of Guernsey) Law, 2010 ("the
2010 Law").

2.4

Additionally, it is important to ensure that the human rights of all those who lack
capacity are being considered and respected, especially since the incorporation of
the European Convention for the Protection of Human Rights and Fundamental
Freedoms into domestic law by the Human Rights (Bailiwick of Guernsey) Law,
2000. The absence of such legislation and protection leaves the States open to
challenge under Article 5 of the European Court of Human Rights, an occurrence
that has resulted in significant financial implications for Jersey.

2.5

The Department therefore considers it appropriate to introduce new legislation
which has the principal purpose of empowering people to make decisions for
themselves wherever possible.

2.6

These issues have been addressed in England and Wales through the introduction
of the 2005 Act, which has been widely praised for its positive ethos of
encouraging decision-making by the individual rather than simply allowing the
views of others to be imposed on a person without capacity. This has therefore
informed the content of this policy letter, subject to changes that reflect the unique
context of the islands' communities and context, as well as the most recent
learning from implementation in the United Kingdom.

2.7

A simple collection of principles underlies all of the proposals outlined, reflecting
the approach of section 1 of the 2005 Act and the Department’s current approach
to capacity. These principles are:
- a person must be assumed to have capacity unless it is established that they
lack capacity;
- a person is not to be treated as unable to make a decision unless all
practicable steps to help them to do so have been taken without success;
- a person is not to be treated as unable to make a decision merely because
they make an unwise decision;
- an act done, or decision made, under this legislation for or on behalf of a
person who lacks capacity must be done, or made, in their best interests;
and
- before the act is done, or the decision is made, regard must be had to
whether the purpose for which it is needed can be as effectively achieved
in a way that is less restrictive of the person's rights and freedom of action.
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2.8

No person under the age of 18 shall be subject to these proposals and the law in
respect of consent to medical treatment or other matters in respect of children
under that age will not be affected3.

3.

Basic Principles

3.1

Decision Makers

3.1.1

In different situations, currently individuals such as family members, care
professionals, financial advisers and others may provide care or assistance to
people who they think may lack capacity to make a particular decision for
themselves. These decisions may include day-to-day decisions about what to
wear, important decisions about managing money, and even life and death
decisions about health care. It is important therefore that a simple but rigorous
process for assessing capacity to make a particular decision is at the heart of these
proposals. If it is established that a person does not have capacity to make a
specific decision, different routes are available to the decision maker who may,
for example, have already been given power to make appropriate decisions e.g. in
relation to financial matters under a Lasting Power of Attorney (see section 4.3)
and under curatelle (see section 4.4).

3.2

Assessing Capacity

3.2.1 The Department proposes that the decision maker should employ a simple 2 stage
test to assess whether, in relation to any matter, a person is able to make a decision
for themselves:
- the diagnostic stage: does the person have an impairment, or a disturbance
in the functioning, of the mind or brain (whether or not this is permanent
or temporary, and regardless of its cause)?
- the functional stage: is there evidence that the person lacks capacity to
make the particular decision at the time the decision needs to be made?
3.2.2 This test is a "decision-specific" and "time-specific" test; no-one should be
labelled "incapable" or "incapacitated" as a result of a particular medical condition
or diagnosis, whether it is permanent or temporary. It is important to recognise
that lack of capacity should not be established merely by reference to a person’s
age, appearance, or any condition or aspect of a person’s behaviour which may
lead others to make assumptions about capacity.

3

The current approach under The Children (Guernsey and Alderney) Law, 2008 will continue for those
under 18 so, for example, the overriding principle that "the child’s welfare is the paramount consideration"
(s.3(1)(b)) and the principles that "irrespective of age, development or ability, a child should be given the
opportunity to express his wishes, feelings and views in all matters affecting him" (s.3(2)(e)) and "except
where it is shown to the contrary, it is presumed that a child is capable of forming a considered view from
the age of 12 years" (s.3(2)(f)) will still apply.
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3.2.3 Under this test a person may have capacity to make a particular decision on a
particular day about an aspect of their care and welfare, but may not have capacity
to make a decision on that same day about an aspect of their financial affairs.
3.3

Diagnostic Stage

3.3.1 The most common medical reasons for which it is considered that a person has an
impairment or disturbance in the functioning of the mind include:
-

dementia;
coma;
stroke; and
severe learning disability.

3.3.2 However, it is also possible for others temporarily to fall into this category due to
intoxication through drink or drugs, or acute confusion due to physical illness.
3.4

Functional Stage

3.4.1 The Department proposes that a person may be treated as lacking the capacity to
make a particular decision if there is evidence that the person is unable to do one
or more of the following in relation to that decision:
- to understand the information relevant to the decision (provided that it has
been explained in a way that it’s appropriate to the individual and the
circumstances e.g. using simple language, visual aids or any other means);
- to retain that information for an appropriate period (dependent on the nature
and implications of the decision to be made);
- to use or weigh that information as part of the process of making the
decision; or
- to communicate their decision, whether by talking, using sign language or
any other means.
3.4.2 The Department also considers that a person should not be treated as unable to
make a decision merely because they would make an unwise decision. Therefore,
evidence that the person would or may make an unwise decision will not of itself
be conclusive that the person lacks capacity to make the decision.
3.4.3

When assessing a person’s capacity to make a particular decision (along with any
other assessment or decision under the proposed legislation), the decision maker
should weigh the evidence and make a decision on the balance of probabilities i.e.
it is more likely than not. If the decision maker concludes that it is more likely
than not that the person lacks capacity to make a decision, that person is to be
taken as not having capacity in relation to that decision.
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3.4.4 Even where a person does not have capacity, they should in any event be given
all appropriate help and support to enable them to maximise their participation in
any decision-making process.
3.5

Best Interests

3.5.1 If a person does not have capacity to make a particular decision, the Department
proposes that, before the act is done or a decision is made on their behalf, the
decision maker should establish what is in the person’s best interests and act
accordingly.
3.5.2 In establishing what is in a person's best interests, it will be important that
assumptions are not made about the person by the decision maker on the basis of
the person's age or appearance or any aspect of their condition or behaviour.
Instead, the decision should reflect the wishes and feelings of the person affected
when they had capacity. Therefore, the Department considers that the proposed
legislation should include express provision outlining the factors that decision
makers may consider when making best interests decisions.
3.5.3

When deciding what is in the best interests of a person, the decision maker should
consider all the relevant circumstances and, where it is reasonably practicable to
do so, encourage the person to participate as fully as possible in the decision
making process. Therefore, the best interests of a person should be determined
with particular regard to:
- whether it is likely that the person will at some time have capacity in
relation to the matter in question, and when that may be;
- the person's past and present wishes and feelings, which may include any
relevant written statements made before they lost capacity;
- the beliefs and values that would be likely to influence their decision;
- other factors that they would be likely to consider if they were able to do
so; and
- whether the purpose for which a decision is being taken can be as
effectively achieved in a way that is less restrictive of the person's rights
and freedom of action.

3.5.4 Where practicable and appropriate, the decision maker may take into account the
views of others who know the person when considering what would be in that
person's best interests. In particular, the decision maker would look to discover
any wishes, feelings, beliefs and values previously expressed by that person. The
individuals consulted may include anyone named by the person, anyone involved
in caring for them, anyone who has had a lasting power of attorney granted to
them and any guardian. Due consideration would have to be given to
confidentiality when this consultation took place. The decision maker may also
need assistance from an independent person or body where the decision is a
complex one.
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3.5.5 The decision maker may also, where appropriate, be supported by an advocacy
worker who will give an independent view in relation to the most significant
decisions that may have to be made.
3.6

Excluded Decisions

3.6.1 It is recognised that some decisions should never be made on behalf of a person
who lacks capacity because:
- those decisions are peculiarly personal to the individual, such as entering
into or ending a marriage, conducting a sexual relationship, changing
domicile, making a will, voting, consenting to the adoption of a child,
discharging parental responsibilities in relation to matters other than a
child's property; or
- other legislation already governs those decisions, where e.g. they concern
treatment for mental disorder under the provisions of the 2010 Law.
3.7

Legal Protection for Decision Makers

3.7.1 The Department proposes that, as well as protecting the rights of persons who
may lack capacity, the new legislation should provide greater legal protection for
decision makers working with them. Therefore, it will be lawful for a decision
maker to proceed as if the person had consented to the act if the decision maker
considers on the balance of probabilities:
- after taking reasonable steps to establish whether a person has capacity,
that the person does not have it, and
- that a particular course of action is in that person’s best interests.
3.7.2

No legal liability will arise for the decision maker by virtue of the lack of consent,
though they may still be liable in the normal way for loss or damage for negligence
for the manner in which they carry out the act. In addition, if concerns are raised
over the decision maker's acts and the safety of the person lacking capacity, a
safeguarding referral may be made to the Department in order to protect that
person from harm.

3.8

Wilful Neglect and Ill Treatment

3.8.1 There have been a number of cases in the United Kingdom4 and Jersey5 where the
wilful neglect and abuse of vulnerable persons has caused harm. In Guernsey,
section 85 of the 2010 Law makes it an offence for workers or others who have

4

A high profile example was the Winterbourne View case, involving abuse and neglect in a residential care
home.
5
AG v Breen [2011] JRC057.
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custody or care of patients under that Law to mistreat them6; however, this offence
does not apply to those who are not subject to the 2010 Law.
3.8.2

With this in mind, the Department proposes to create a new, free standing offence
to cover wilful neglect and abuse that applies to the treatment of people (i) living
in care homes, or (ii) provided with domiciliary care or supported living
arrangements.

4.

Planning for the Future

4.1

Introduction

4.1.1 In keeping with the ethos of empowerment reflected in these proposals, the new
legislation will make provision to ensure that everyone who currently has capacity
can plan for a time when they may not do so. The Department proposes that this
planning may take two forms:
- an Advance Decision to Refuse Treatment ("ADRT"), which could be
made by a person with capacity to prevent the giving of a particular
treatment in the future if they do not have capacity; and
- a Lasting Power of Attorney ("LPA"), which could be made to determine
who is entitled to make certain types of decisions for a person, particularly
when they lack capacity.
4.2

Advance Decisions to Refuse Treatment

4.2.1 There has been some uncertainty in Guernsey over the legal enforceability of
advance decisions regarding treatment and whether a particular form or procedure
must be used in order to confer validity on a person's wishes. The Department
accordingly proposes that the new legislation should set out a clear process to be
followed to create an ADRT (otherwise known as a living will or an Advance
Directive) which would allow a person who currently has capacity to make a
decision refusing specified future treatment when that person may no longer have
capacity to decline it.
4.2.2 As the authority for these decisions is derived from "the established legal right of
competent, informed adults to refuse treatment, irrespective of the wisdom of their
judgement" (British Medical Association, 1995), the best interests principle does
not apply to ADRTs. Medical professionals must therefore comply with a valid
ADRT, even if they do not consider that it would be in the service user’s best
interests to do so.
4.2.3

6

It is further proposed that it is the responsibility of the person who wishes their
ADRT to be followed to bring this decision to the notice of services likely to be

A further offence was created in the Loi relative à la protection des femmes & filles mineures, 1914 in
relation to having sexual intercourse with a woman or girl of unsound mind (article 3). It is anticipated that
the new sexual offences legislation will repeal and replace this offence in due course.
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involved in their care in the future. However, where an ADRT is brought to the
attention of the appropriate officials in the Department, it will be the Department’s
responsibility to note the ADRT and ensure that it is communicated to front line
care teams.7
4.2.4 To avoid unnecessary complication, the Department suggests that no particular
formalities should be required to make an ADRT in most cases and equally that it
should be possible to withdraw an ADRT without any formality. However, the
ADRT would not apply until the person loses capacity to consent to treatment and
it must be specific about the treatment and circumstances to which it applies.
4.2.5 However, the Department proposes that strict formalities must be complied with
where an ADRT concerns treatment which, in the view of the person providing
healthcare for the person concerned, is necessary to sustain life. These formalities
are that the ADRT must be in writing, signed and witnessed. In addition, there
must be an express statement that it stands "even if life is at risk" which must also
be in writing, signed and witnessed.
4.3

Lasting Powers of Attorney

4.3.1 The Department proposes that, like the United Kingdom, the provision for LPAs
should allow a person (the "donor") to appoint another (the "donee") to make
decisions on the donor’s behalf. In order to make a valid LPA, the donor would
need to have capacity to make the decision to appoint a donee when the
appointment is made.
4.3.2 A donee will have the delegated power to make decisions on behalf of the
individual in line with their beliefs and wishes. The Department proposes that
there should be two types of LPA and that a person may choose to make either or
both types and may appoint a different person as donee in each case. The two
types of LPA will be (i) health and welfare, and (ii) property and financial affairs.
4.3.3 A health and welfare LPA would allow a donor to choose a donee to make
decisions about things like their daily routine (e.g. what to eat and what to wear),
medical care, moving into a care home and life-sustaining treatment. This type of
LPA would not have any practical effect until such time as the donor loses
capacity to make their own decisions.
4.3.4 A property and financial affairs LPA would allow the donor to choose a person to
make decisions about money and property, such as paying bills, collecting
benefits and selling assets such as the donor’s home. This type of LPA could
potentially be used while the donor still has capacity, if permission is given in the
LPA for that to happen.

7

Should this be approved, the legal framework and related procedures would need to be thoroughly
understood, applied, and audited. It would then be covered in the training to be provided to support
implementation.
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4.3.5 A donee may be appointed to act alone or jointly with another person. A person
may also appoint more than one person as donee, but allow each of them to act
separately (which may be appropriate where the person is unsure which of their
donees will be available to act at a given time). The donor should also be able to
stipulate that there are some matters in respect of which a donee must act jointly
and others where they may act alone. Where donees are appointed jointly, or
different donees are appointed under a health and welfare LPA and a property and
financial affairs LPA, they would be under a duty to act in consultation and
cooperation with one another, with provisions for application to a court if
agreement could not be reached.
4.3.6 As the exercise of an LPA could have significant effects, there needs to be
appropriate safeguards placed on the creation of LPAs. At the same time, it is
important not to make these too burdensome or expensive as this may discourage
people from making LPAs.
4.3.7 In the United Kingdom, an application for a LPA needs to be witnessed and, once
the LPA has been completed, an application needs to be made to the Office of the
Public Guardian, to register the LPA. In the United Kingdom it costs £110 to
register a LPA and therefore £220 if a person wishes to register both a health and
welfare LPA and a property and financial affairs LPA. Furthermore, as the forms
used to appoint an attorney and register the LPA are complex, it is often the case
that a person will need the assistance of a legal professional in order to complete
the process. According to the Lords Select Committee Report, there is evidence
that in the United Kingdom the complexity and expense of registering an LPA has
had a negative impact on the number of people using them8.
4.3.8

So far as it is possible to do so, the Department will look to streamline the process
for making an LPA whilst ensuring that appropriate safeguards are in place. The
proposed procedure would therefore include the following steps:
-

-

8

Paragraph 182.

an LPA would need to be registered by the donor in person when it is made
(in order to prevent 3rd parties from registering false LPAs or persuading
vulnerable donors to make LPAs in the 3rd party’s favour);
the LPA would be registered by Her Majesty’s Greffier, the Alderney
Greffier or the Seneschal (which would allow an independent person to
ask basic questions so that any concerns over capacity could be raised
immediately);
the registration form would be similar to a passport application form and
would require the signature of a counter-signatory who had met the donor
recently and did not have any concern over that person’s capacity to make
an LPA (so as to ensure that the donor has the capacity to make a valid
LPA but without the necessity of a medical practitioner’s certificate to that
effect); and
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-

the registration form would also include the details of 2 people, for
example a family member and a close friend, to be notified of the LPA’s
registration (which would allow enquiries to be made if the donor might
already have lost capacity, the making of the LPA was unexpected or an
unsuitable donee had been chosen).

4.3.9 While such a procedure would by its nature be bureaucratic, it would afford an
important opportunity to challenge inappropriate LPAs or resolve disputes about
the terms of the LPA while the donor still has capacity. If there were any concerns
which needed investigation, the Department Safeguarding Team (rather than the
person raising the issue) would be responsible for making enquiries. There would
be a cost of registration which would be passed on to those benefitting from LPAs
in the form of an affordable fee. Furthermore, the Department proposes that a
donor should be able to make both types of LPA on the same occasion and, if the
donor, the donee(s) and the 2 persons to be notified are identical for both, only
one fee should be payable.
4.3.10 If and when the donor lost capacity, the donee would be required to activate the
LPA (unless the donor had already given permission in relation to a property and
financial affairs LPA). The LPA would, in a similar way to the original
registration, be activated by Her Majesty’s Greffier, the Alderney Greffier or the
Seneschal, thereby ensuring an independent check.
4.3.11 It is proposed that activation of the LPA would involve:
-

-

a signature from a medical professional involved in the donor’s care, such
as a GP or a nurse, to state that the donor no longer had capacity (to ensure
that an independent view is given rather than that of e.g. a family member);
and
the notification of the 2 people previously notified on registration of the
LPA (which would again allow enquiries to be made for similar reasons as
found in para. 4.3.8).

4.3.12 This process should save time and expense in the long term. However, the
Department recognizes that it will be important to ensure the making, registering
and activating an LPA is sufficiently simple that it can be completed by most
people without the help of a professional adviser.
4.3.13 In order to simplify the position of a person who lives or holds property in other
jurisdictions in the British Islands, the Department will also work towards
attaining full recognition of an LPA validly made in Guernsey regarding care or
assets on the mainland and the Crown Dependencies.
4.4

Guardianship

4.4.1 At present, where a person lacks capacity to deal with their own affairs, the Royal
Court can be asked to make a one-off decision in relation to a specific issue or to
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place the person under curatelle (customary law guardianship). The Department
recognises the flexibility and continued usefulness of curatelle and therefore does
not propose to introduce any new form of guardianship at this stage; it would
nevertheless support any moves by the Royal Court to develop further the rules
and practice regarding curatelle.
5.

Deprivation of Liberty9

5.1

Introduction

5.1.1 It is now settled law that a person may be deprived of their liberty for the purposes
of Article 5 of the European Convention on Human Rights where:
- that person is confined in a particular restricted place for a not negligible
length of time;
- that person does not give valid consent to the confinement; and
- the confinement is attributable to the State.
5.1.2 Where the confinement is attributable to the State, it has recently been decided by
the United Kingdom Supreme Court in Cheshire West 10 that a person will be
deprived of their liberty when they:
- are placed under continuous supervision and control; and
- are not free to leave.
5.1.3 An order for detention under the 2010 Law and a sentence of imprisonment passed
by a criminal court give legal authority for a deprivation of liberty to take place.
5.1.4 In the context of a person who lacks capacity, a deprivation of liberty could take
place where the professionals caring for and managing that person exercise
complete and effective control over that person's care and accommodation. The
decision of the European Court of Human Rights in HL v United Kingdom11 led
to the introduction of statutory Deprivation of Liberty Safeguards ("DoLS")12 in
England and Wales as part of the 2005 Act; these provide legal protection for
those vulnerable people who are, or may be, deprived of their liberty. The purpose
of DoLS is to secure independent professional assessment of: (a) whether the
person concerned lacks the capacity to make their own decision about where to
9

Whilst this is the terminology used e.g. in England and Wales, the Department intends to consult further
on the use of this term to ensure the most appropriate language is used to reflect the nature of the
protection offered.
10
P (by his litigation friend the Official Solicitor) (Appellant) v Cheshire West and Chester Council and
another (Respondents); P and Q (by their litigation friend, the Official Solicitor) (Appellants) v Surrey
County Council (Respondent) [2014] UKSC 19, paragraph 49. Although this judgment is not binding on
the Bailiwick, the members of the Supreme Court also sit on the Judicial Committee of the Privy Council
and therefore account should be taken of this decision.
11
(2004) 40 EHRR 761.
12
See, for example, Schedule A1 of the 2005 Act.
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be accommodated, the treatment or care to be given etc., and (b) whether it is in
that person’s best interests for the deprivation to take place.
5.1.5 Although the United Kingdom has addressed the issues raised by the decision in
HL, there has been a great deal of criticism of the DoLS regime in England
(collated in the report published by the House of Lords Select Committee on the
Mental Capacity Act 200513("The Lords Select Committee Report")) due to its
complexity and limited application as it does not apply to placements outside
hospitals and care homes. There has also been confusion about how the regime
should be applied in combination with detention powers in mental health
legislation.
5.1.6 The Department recognises that, as in England and Wales, it might sometimes be
necessary to care for persons who lack capacity in circumstances that deprive
them of their liberty. Appropriate statutory safeguards appropriate to the size and
administrative resources of the Bailiwick will therefore be introduced to authorise
these deprivations of liberty and to making arrangements so that such deprivations
can be challenged. However, the Department is determined that lessons should be
learned from the difficulties experienced with the DoLS framework under the
2005 Act and that the system should be appropriate to the size and administrative
resources of Guernsey.
5.1.7 It should also be recognised at the outset that it will neither be necessary nor
appropriate to formally authorise a deprivation of liberty in respect of every
person who is cared for in a residential care home for the elderly or in a home for
people with learning difficulties, as many will have capacity to decide where they
should be cared for and others may not be deprived of their liberty.14
5.2

Proposals for a DoLS Framework

5.2.1 The Department’s current range of proposals include a streamlined version of the
system found in England and Wales, as well as a system of authorised
establishments in which authorisation to deprive a person of their liberty could be
given.
5.2.2 The main points of the proposed framework include:
(a) "Authorised establishment": the Department is currently considering the
arrangements for the regulation of care quality and the need for an
‘independent’ or ‘quasi-independent’ body to support the legislation
13

Mental Capacity Act 2005: post-legislative scrutiny, Chapter 7 (and in particular paragraphs 271-272).
The issue of the threshold for determining that a person is being deliberately deprived of their liberty is
one that will be developed and agreed across professionals and in further consultation with the Royal
Court in the drafting of the legislation itself, and the policy and practice guidance underpinning it. It is not
intended, for example, that every person with advanced dementia who is living in a care home, and who
occasionally attempts to leave, would need to be subject to DoLS.
14
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relating to this. This will be the subject of a future Policy Letter.15 For the
purposes of this Policy Letter these arrangements are referred to as the
“Care Regulation Commission”, although the title may change. The CRC,
or similar, would authorise establishments to have the legal ability to
deprive people of their liberty. Authorised establishments for the purposes
of the proposed legislation would include hospitals, approved
establishments under the 2010 Law, nursing homes, care homes and
supported living schemes (including extra care accommodation and
learning disability homes). Before authorisation could take place, the
establishment would have to comply with standards and expectations set
out by the CRC in relation to its physical environment and care processes.
(b) "Immediate authority to deprive": where an authorised establishment
believed that it was urgently necessary to deprive a person in its care of
their liberty, the senior member of staff (who would be registered with the
CRC after receiving appropriate training) would grant an immediate
authority to deprive that person of their liberty for a period of up to 72
hours. After granting an immediate authority, the senior member of staff
would then be required to both (i) notify the CRC and a member of the
person’s family of the grant of the authority to deprive, and (ii) arrange for
a medical practitioner to visit the authorised establishment during that
period to carry out a capacity assessment and mental health assessment on
that person.
(c) "Interim authorisation": where a medical practitioner subsequently carried
out assessments under an authority to deprive and decided that the
deprivation of liberty is or may be necessary, that medical practitioner
could then grant an interim authorisation which authorised the deprivation
of liberty for a period of up to 14 days (commencing when the authority to
deprive was granted). The purpose of the interim authorisation would be
to allow an application to be made to the CRC for a standard authorisation.
After granting an interim authorisation, the medical practitioner would be
obliged to notify the CRC and the person’s nearest relative of that grant.
(d) "Standard authorisation": where either (i) a medical practitioner notified
the CRC of the grant of an interim authorisation, or (ii) an authorised
establishment notified the CRC that it wished to deprive a person of their
liberty other than under an immediate authority or interim authorisation,
the CRC would send a Care Coordinator (who would be a health or social
care professional16) to carry out a best interests assessment on the person
in order to decide whether any arrangements proposed which would
deprive them of their liberty would be necessary and in their best interests.
The Care Coordinator would require evidence from a medical practitioner
15

Pending this Policy Letter being considered by the States, for the purposes of DoLS, interim oversight
will be provided within HSSD, and resourced as part of the overall transformation programme for Health
and Social Care
16
They would usually be an occupational therapist, nurse or social worker.
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that the person did not require an assessment for mental disorder, if that
evidence had not been provided by the medical practitioner when an
interim authorisation was granted. Where the Care Coordinator decided
that an application for a standard authorisation should be made, the Care
Coordinator would apply to the CRC for the grant of that authorisation.
Where the CRC decided that it is necessary and in the patient’s best
interests for a standard authorisation to be granted, it could grant an
authorisation for up to 6 months, which could be renewed on application
to the CRC by the Care Coordinator for an initial period of 6 months and
thereafter for subsequent periods of 12 months.
(e) Visits to authorised establishments: where a standard authorisation were to
be in force, (i) the Care Coordinator would visit the authorised
establishment regularly in order to monitor the terms and exercise of the
standard authorisation, and (ii) the CRC would ensure that inspection visits
are carried out on the authorised establishment at intervals of not more than
6 months.
(f) Review of authorisations: if the person subject to an authorisation (or a
relative) wished to challenge the grant of that authorisation, that person
could apply to the CRC to discharge an interim authorisation or the Royal
Court to discharge a standard authorisation.
5.2.3

To avoid duplication of resources, the Department proposes to integrate the
process for authorising deprivations of liberty with the new arrangements being
put in place for the assessment and monitoring of long term care provision
generally. It is intended that this process would capture the majority of the persons
who may be deprived of their liberty, but provision should also be made to ensure
that it is possible to authorise deprivations both: (i) when they arise between
assessment and monitoring cycles and (ii) when they arise in situations in which
those cycles are not applied.

5.2.4 In addition to the recommended procedure set out above, there should be a right
for any person, including a care worker or family member, to request that a best
interests assessment is carried out by the Care Coordinator. It is proposed that
where such a request is made and a standard authorisation might be appropriate,
the Care Coordinator should carry out the assessment within 5 working days.
5.2.5

17

In response to the Lords Select Committee Report suggesting reform of the DoLS
framework, the Law Commission of England and Wales was requested to review
the current provisions of the 2005 Act and suggest any amendments which could
be made. Accordingly, the Law Commission has recently published a consultation
document17 moving away from the original approach and instead introducing new
concepts of protective care and restrictive care and treatment. The Department

Mental Capacity and Deprivation of Liberty; Consultation Paper No. 222.
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will carefully monitor the comments made to the Law Commission, along with
the conclusions reached by it, in order to inform the drafting of the legislation.
6.

Restraint

6.1

Restraint is considered to be the use or threat of force where a person who lacks
capacity resists, and any restriction of liberty or movement regardless of whether
the person resists. It will therefore include situations where carers physically
restrain a person from doing something or tell them that they will do so if they try.

6.2

The proposed legislation will permit a person to use restraint where:
- that person reasonably believe it is necessary to prevent harm to the person
who lacks capacity; and
- the restraint used is a proportionate response to the likelihood and
seriousness of the harm.

6.3

This provision will provide assurance to care professionals where they are caring
for a person in a way which is consistent with current best practice, and that
reflects the States policy and guidance on the method of restraint to be used to
ensure that individuals are not harmed or injured should physical intervention be
necessary.

7.

Consultation

7.1

In developing the proposals contained in this Policy Letter, the Department has
consulted with representatives of the States of Alderney and the Chief Pleas of
Sark, the care home sector, voluntary organisations (including MIND, the
Alzheimer's Society and MENCAP), service users and carers, the Royal Court
and the Guernsey Bar, General Practioner practices in Guernsey, the Disability
and Inclusion Strategy Steering Group (DISSG), the Policy Council, other States
Departments (including the Home Department and the Social Security
Department), Guernsey Police, St. John’s Ambulance, the Probation Service, the
Department's older age psychiatrists, and the Legal Aid Administrator. This
included discussion about the potential resource implications of the legislation
and its implementation, based on an understanding of the costs and impact in
Jersey and in England and Wales.

7.2

The Department has also consulted with the Law Officers of the Crown during
the development of this Policy Letter, and their comments and views are
incorporated.

8.

Resources

8.1

The Department will carry the greatest resource burden in the implementation of
the new Law, although there will be some, albeit small, implications for other
Departments, such as Home, where the Police will be required to investigate the
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new offence of wilful neglect, for example. However, the anticipated volume is
small and this is not therefore expected to be resource intensive and can be
absorbed in core business.
8.2

Costs for the administration of the LPA will be met by the charges for this service
set by the Greffe, which will administer them. The main additional funding
required will be to meet the additional administrative, assessment and regulatory
implications. As stated previously (paragraph 5.2.2 (a)), the latter is an issue for
further detailed review and a future Policy Letter, but will be considered as part
of the transformation of health and social care through 2016 - 17.

8.3

Whilst it is planned to absorb the Department’s costs of implementation within
the Department’s existing budget, these costs are not insignificant and are
therefore set out below to highlight the additional pressures that will need to be
considered through departmental re-profiling as part of the transformation of
Health and Social Care. They are estimated based on the experience of
implementation of Capacity Law elsewhere, including in Jersey, and whilst these
costs will require further detailed work, they will be cost neutral for the
Department in year one.

2016

2017

2018

2019

Advocacy workers

£20,000

£60,000

£60,000

LPA Clerk

£10,000

£20,000

£20,000

DoLS Administrator

£20,000

£40,000

£40,000

Best Interest Assessors (existing
social work and OT staff)

£40,000

£90,000

£90,000

Training

£25,000

£10,000

£35,000

£10,000

Implementation Project Manager

£35,000

Annual Total

£35,000 £150,000 £230,000 £210,000

8.4

Costs for 2017 are being considered as part of the ongoing redesign of Mental
Health Services within the new Oberlands development. This will include the use
of existing vacant social worker posts and draw upon other changes identified
through the planned diagnostic of adult social care services which will take place
in early 2016. In turn, this will inform the transformation programme and the
2017 Budget for health and social care.

8.5

However, it is important to note that the new Law is unlikely to be fully enacted
until 2018, and future costs can only therefore be estimated at this stage. However,
this lead in time gives the new Committee for Health and Social Care time to
review priorities and to consider proposals for how service re-profiling will meet
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the costs of this legislation in future years. Within this context, service provision
will not be made beyond the ability of the Committee for Health and Social Care
to prioritise and to make the required funding available.
8.6

The Policy Council and the Legal Aid Administrator have also pointed out the
potential impact on the Legal Aid budget, but advise that it is impossible to predict
the detailed cost implications until the new Law is drafted. In due course, the
Committee for Health and Social Care will, therefore, need to liaise with the
Committee for Employment and Social Security - which will be responsible for
Legal Aid under the new system of government - to consider, in line with the
relevant human rights obligations, what areas of the new law should fall within
the scope of Legal Aid funding; in particular, whether certain aspects of it, such
as deprivation of liberty, should be assessed on a “no means, no merits
basis”. Careful further analysis is likely to be required in order to ascertain the
full implications of the proposals on the Legal Aid budget once the new Law has
been drafted. Accordingly, the Committee for Health and Social Care should
present the results of this analysis to the States before the legislation itself is
presented for approval.

9.

Conclusions

9.1

In order to protect and empower vulnerable members of our community, the
Department considers that it is important to introduce new legislation, supported
by underlying policies and procedures, which will facilitate decision making by
individuals for the present and the future. These proposals aim to provide clear
and efficient pathways, tailored to the needs of the Bailiwick, for this to happen.
(N.B. Deputy Hadley has asked that it be recorded that he does not support the
proposals.)

10.

Recommendations
The States are asked:
1) To approve the proposals set out in this Policy Letter, and specifically to
approve:
a) the introduction of a general capacity test (sections 3.2-3.4);
b) the exclusion from the legislation of the decisions listed in paragraph 3.6.1;
c) the introduction of legal protection for decision makers on the basis set out
in section 3.7;
d) the creation of a criminal offence of wilful neglect and ill treatment
(section 3.8);
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e) the creation of statutory Advance Decisions to Refuse Treatment (section
4.2) and Lasting Powers of Attorney (section 4.3); and
f) the introduction of Deprivation of Liberty Safeguards as proposed in
section 5.2.
2) To direct the preparation of such legislation as may be necessary to give effect
to the above decisions.
3) To note the additional resources required from 2017 to support the
implementation of this legislation, which will be prioritised as part of the
transformation programme for Health and Social Care.
4) To note the potential impact on the Legal Aid budget, and to direct the
Committee for Health and Social Care to report to the States on this issue when
the implications are clearer and before the legislation is presented to the States
of Deliberation for approval.
Yours faithfully

P A Luxon
Minister
H J R Soulsby
Deputy Minister
S A James MBE
M K Le Clerc
M Hadley
R H Allsopp OBE (Non-States Member)
A Christou (Non-States Member)
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(N.B. The Treasury and Resources Department notes that there are resource
implications relating to implementation (including training) and staffing as a
result of the recommendations of the Policy Letter. It is the intention of the
Health and Social Services Department and subsequently the Committee for
Health and Social Care to manage the resource implications within their
existing resources as highlighted:
x

in paragraph 8.3 where it is stated that the Health and Social Services
Department plans to “absorb” the costs of implementation “within the
Department’s existing budget”,

x

by the commitment made in recommendation 3 where resource
requirements from 2017 onwards will be “prioritised as part of the
transformation programme for Health and Social Care” and,

x

in paragraph 8.5 where it is stated that “service provision will not be
made beyond the ability of the Committee for Health and Social Care to
prioritise and to make the required funding available”.

It is expected that any resource implications that arise in the future are
managed by the Committee for Health and Social Care in a manner that is
consistent with the wider reform of Health and Social Care and the outcomes
and actions of the recent BDO Benchmarking Report.
The Treasury and Resources Department also notes that there are expected
to be financial implications related to the provision of Legal Aid services and
that, in accordance with recommendation 4, the Committee for Health and
Social Care will report to the States on this issue “when the implications are
clearer and before the legislation is presented to the States for
approval”. However, it should be pointed out that any increase in
expenditure on the formula-led Legal Aid heading will inevitably result in
reduced budget being available for other services.)
(N.B. A key workstream in the Disability and Inclusion Strategy approved by the
States in November 2013, the introduction of this legislation will make a
valuable contribution to the measures necessary to safeguard the interests of
vulnerable adults in our islands.
The Policy Council, therefore, supports these proposals and is satisfied that
they comply with the Principles of Good Governance as defined in Billet
d’État IV of 2011.)

The States are asked to decide:III.- Whether, after consideration of the Policy Letter dated 16th December, 2015, of the
Health and Social Services Department, they are of the opinion:
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1.

To approve the proposals set out in that Policy Letter, and specifically to approve:
a) the introduction of a general capacity test (sections 3.2-3.4),
b) the exclusion from the legislation of the decisions listed in paragraph 3.6.1,
c) the introduction of legal protection for decision makers on the basis set out in
section 3.7,
d) the creation of a criminal offence of wilful neglect and ill treatment (section
3.8),
e) the creation of statutory Advance Decisions to Refuse Treatment (section 4.2)
and Lasting Powers of Attorney (section 4.3), and
f) the introduction of Deprivation of Liberty Safeguards as proposed in section
5.2.

2.

To direct the preparation of such legislation as may be necessary to give effect to
the above decisions.

3.

To note the additional resources required from 2017 to support the
implementation of this legislation, which will be prioritised as part of the
transformation programme for Health and Social Care.

4.

To note the potential impact on the Legal Aid budget, and to direct the Committee
for Health and Social Care to report to the States of Deliberation on this issue
when the implications are clearer and before the legislation is presented to the
States for approval.
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THE STATES, in pursuance of their Resolution of the 16th March, 2016a, of the
b
c
27th February, 2020 and of the 22nd April, 2020 , have approved the following

provisions which, subject to the Sanction of Her Most Excellent Majesty in Council,
shall have force of law throughout the Bailiwick of Guernsey.

PART 1
PRELIMINARY

Key interpretative provisions.
1.

(1)

In this Law, and in any Ordinance or subordinate legislation

made under this Law, unless the context otherwise requires -

"advanced care plan" has the meaning given in section 39,

"advance decision" has the meaning given in section 35(1),

_____________________________________________________________________
a

b
c

Article III of Billet d'État No. VII (Vol. II) of 2016.
Article VI of Billet d'État No. V of 2020.
Article VII of Billet d'Etat No. X of 2020.

"attorney", in relation to a lasting power of attorney, has the meaning
given in section 22,

"Bailiwick" means the Bailiwick of Guernsey,

"bankrupt" means -

(a)

that a declaration of insolvency has been made in
respect of a person by the Royal Court under the Loi
ayant rapport aux Débiteurs et à la Renonciation, 1929d,

(b)

that a Commissioner or Committee of Creditors has
been appointed by the Royal Court under that Law to
supervise or secure a person's estate,

(c)

that a person's affairs have been declared to be in a state
of "désastre" at a meeting of that person's arresting
creditors held before a Commissioner of the Royal
Court,

(d)

that an interim vesting order has been made against a
person in respect of any of that person's real property in
the Bailiwick, or

(e)

that a composition, compromise or arrangement with
creditors has been entered into in respect of a person

_____________________________________________________________________
d

Ordres en Conseil Vol. VIII, p. 310.

whereby that person's creditors will receive less than
100 pence in the pound,

"Capacity Professional" has the meaning given in section 48,

"Chief Pleas" means the Chief Pleas of Sark,

"Committee" means the States of Guernsey Committee for Health and
Social Care,

"grantor", in relation to a lasting power of attorney, has the meaning
given in section 21,

"guardian" means a curateur, tuteur or other guardian,

"health record" has the meaning given in section 92 of the Data
Protection (Bailiwick of Guernsey) Law, 2017,

"the Human Rights Convention" has the same meaning as "the
Convention" in the Human Rights (Bailiwick of Guernsey) Law, 2000e,

"ICR" has the meaning given in section 41,

"Island authority" means the States of Guernsey, the States of Alderney
or the Chief Pleas of Sark, and includes any committee thereof,

_____________________________________________________________________
e

Order in Council No. XIV of 2000; as amended by No. I of 2005; Ordinance No.
XXXVII of 2001, No. XXXIII of 2003, No. XX of 2015 and No. IX of 2016; and G.S.I. No.
27 of 2006. See also Ordinance No. XXXIII of 2009 and No. XX of 2015.

"lasting power of attorney" has the meaning given in section 21,

"life-sustaining treatment" means treatment which in the view of a
person providing health care for the person concerned is necessary to sustain
life,

"Mental Health Law" means the Mental Health (Bailiwick of Guernsey)
Law, 2010f,

"P's representative" has the meaning given in section 71,

"parental responsibility" has the same meaning as in section 5 of the
g
Children (Guernsey and Alderney) Law, 2008 or section 4 of the Children
h
(Sark) Law, 2016 (as the case may be),

"permitted act" has the meaning given in section 8,

"prescribed" means prescribed by regulations made by the Committee,

"property" includes any thing in action and any interest in real or
personal property,

_____________________________________________________________________
f

g

Order in Council No. XV of 2011.

Order in Council No. XIV of 2009; as amended by No. IV of 2018; Ordinance
No. XI and No. XLVIII of 2009; No. XX of 2015; No. IX of 2016; and No. VI of 2017.
h
Order in Council No.VIII of 2016; as amended by Ordinance No. IX of 2016;
and by Sark Ordinance No. I of 2017.

"protective authorisation" has the meaning given in section 49,

"public authority" has the same meaning as in the Human Rights
(Bailiwick of Guernsey) Law, 2000,

"the qualifying requirements" has the meaning given in section
50,

"Royal Court" means the Royal Court sitting as an Ordinary Court,

"relevant instrument" has the meaning given in s.22(2)(b),

"significant restriction" has the definition given in section 47,

"States" means the States of Deliberation,

"treatment" includes a diagnostic or other procedure,

"Tribunal" means the Mental Health and Capacity Review Tribunal,

"uniform scale" means the uniform scale set out in the Uniform Scale
i
of Fines (Bailiwick of Guernsey) Law, 1989 , and

"will" includes codicil.

_____________________________________________________________________
i

Ordres en Conseil Vol. XXXI, p.278; amended by Order in Council No. XVIII
of 2009 and No. IV of 2018; Ordinance No. XXII of 1998, No. XXIX of 2006 and No.
XXIX of 2013.

(2)

For the purposes of this Law, a person ("D") restrains another

person ("P") if D -

(a)

uses, or threatens to use, physical, mechanical or
chemical restraint, or any other type of force, on P to
secure the doing of an act which P resists,

(b)

restricts, or threatens to restrict, P’s freedom of
movement (including, but not limited to, isolation,
seclusion or segregation), whether or not P resists, or

(c)

authorises another person to do any thing set out in
paragraph (a) or (b);

Provided that D does more than merely restrain P if D's act
would be a significant restriction of P's personal rights.

(3)

In subsection (2) -

"physical restraint" means the use of physical contact
which is intended to prevent, restrict or subdue movement of
any part of P’s body,

"mechanical restraint" means the use of a device which
is -

(a)

intended

to

prevent,

restrict

or

movement of any part of P’s body, and

subdue

(b)

for the primary purpose of behavioural control,
and

"chemical restraint" means the use of medication which
is -

(a)

intended

to

prevent,

restrict

or

subdue

movement of any part of P's body, and

(b)

(4)

for the primary purpose of behavioural control.

In this Law, references to making decisions, in relation to an

attorney under a lasting power of attorney or a guardian appointed by the court,
include, where appropriate, acting on decisions made.

(5)

The States may by Ordinance amend the definitions in

subsections (1) to (3).

Excluded decisions.
2.

(1)

Nothing in this Law permits a decision on any of the following

to be made on behalf of a person ("P") -

(a)

giving consent to -

(i)

a marriage or civil partnership,

(ii)

have sexual relations,

(iii)

a decree of divorce being granted or an order

dissolving a civil partnership being made,

(iv)

P's child being placed for adoption by the
Committee or any other adoption agency,

(v)

the making of an adoption order in relation to P's
child,

(b)

(vi)

sterilisation or fertility treatment, and

(vii)

participation in a high risk financial investment,

discharging P's parental responsibilities in matters not
relating to a child’s property, and

(c)

voting at an election for any public office or at any
referendum.

(2)

Nothing in this Law authorises any person -

(a)

to give P treatment for mental disorder, or

(b)

to consent to P being given treatment for mental
disorder,

if, at the time when it is proposed to treat P, P's treatment is regulated by Part VIII of
the Mental Health Law.

(3)

For the purposes of this section -

(a)

"mental disorder" and "treatment" have the same
meaning as in the Mental Health Law,

(b)

"high risk financial investment" means a financial
investment by a person which a reasonable observer
would consider to be a high risk taking into account all
relevant factors including -

(i)

that person's financial circumstances,

(ii)

the likelihood that the original investment could
be substantially reduced,

(iii)

that person's previous history of investment, and

(iv)

any wishes on that investment previously
expressed by that person whilst that person had
capacity to make the investment, and

(c)

"referendum" means any referendum carried out under
any enactment.

PART 2
PERSONS WHO LACK CAPACITY

Principles

Principles.
3.

The following principles apply for the purposes of this Law -

(a)

a person ("P") must be assumed to have capacity unless
it is established that P lacks capacity,

(b)

P is not to be treated as unable to make a decision -

(i)

unless all practicable steps to help P to do so
have been taken without success, nor

(ii)

(c)

merely because P makes an unwise decision,

an act done, or decision made, under this Law for or on
behalf of P must be done, or made, in P's best interests,
and

(d)

before the act is done, or the decision is made, regard
must be had to whether the purpose for which it is
needed can be as effectively achieved in a way that is
less restrictive of P’s rights and freedom of action.

Preliminary

Persons who lack capacity.
4.

(1)

For the purposes of this Law, a person ("P") lacks capacity in

relation to a matter if, at the material time -

(a)

P is unable to make a decision in relation to the matter,
and

(b)

P's inability is due to an impairment of, or a disturbance
in the functioning of, the mind or brain, whether the
impairment or disturbance is permanent or temporary.

(2)

A lack of capacity cannot be established merely on the basis of

an unjustified assumption by reference to factors including (but not limited to) -

(a)

P’s age, gender, sexuality, disability, race or appearance,
or

(b)

(3)

P's condition or an aspect of P's behaviour.

In proceedings under this Law or any other enactment, any

question whether P lacks capacity within the meaning of this Law must be decided on
the balance of probabilities.

(4)

Subject to section 16(3), no power which a person ("D") may

exercise under this Law -

(a)

in relation to P who lacks capacity, or

(b)

where D reasonably thinks that P lacks capacity,

is exercisable in relation to a person under 16.

Inability to make decisions.
5.

(1)

For the purposes of section 4(1), a person ("P") is unable to make

a decision if P is unable -

(a)

to understand the information relevant to the decision,

(b)

to retain that information,

(c)

to use or weigh that information as part of the process
of making the decision, or

(d)

to communicate P's decision (whether by talking, using
sign language or any other means).

(2)

For the purposes of -

(a)

subsection (1), the information relevant to a decision
includes information about the reasonably foreseeable
consequences of -

(i)

deciding one way or another, or

(ii)

failing to make the decision,

(b)

subsection (1)(a), P is not to be regarded as unable to
understand the information relevant to a decision if P is
only able to understand it, or an explanation of it, given
to P in a way that is appropriate to P's needs and
circumstances (including using simple language, visual
aids or any other means), and

(c)

subsection (1)(b), the fact that P is able to retain the
information relevant to a decision for a short period only
does not prevent P from being regarded as able to make
the decision.

Best interests.
6.

(1)

In determining for the purposes of this Law what is in the best

interests of a person ("P"), the person making the determination ("D") -

(a)

must, so far as reasonably practicable, permit and
encourage P to participate, or to improve P's ability to
participate, as fully as possible in any act done for P and
any decision affecting P,

(b)

must not make it merely on the basis of an unjustified
assumption about what might be in P's best interests, by
reference to factors including (but not limited to) -

(i)

P’s age, gender, sexuality, disability, race or
appearance, or

(ii)

P's condition or an aspect of P's behaviour, and

(c)

must consider all the relevant information and
circumstances and, in particular -

(i)

D must consider -

(A)

whether it is likely that P will at some
time have capacity in relation to the
matter in question, and

(B)

if it appears likely that P will have
capacity, when that is likely to be,

(ii)

where

the

determination

relates

to

life-

sustaining treatment, D must not, in considering
whether the treatment is in P's best interests, be
motivated by a desire to bring about P's death,

(iii)

D must consider, so far as is reasonably
ascertainable -

(A)

P’s past and present wishes and feelings
(and, in particular, any relevant written
statement made by P when P had
capacity), and

(B)

the beliefs and values that would be
likely to influence P's decision if P had
capacity, and

(C)

any other factor that D reasonably
believes that P would consider relevant,
and

(iv)

D must take into account, if it is practicable and
appropriate to consult them, the views of -

(A)

anyone named by P as someone to be
consulted on the matter in question or on
matters of that kind,

(B)

anyone engaged in caring for P or
interested in P's welfare,

(C)

any attorney under a lasting power of
attorney granted by P, and

(D)

any guardian appointed for the person
by a court,

as to what would be in P’s best interests and, in
particular, as to the matters mentioned in
subparagraph (iii).

(2)

The duties imposed by subsection (1) also apply in relation to

the exercise of any powers which are exercisable -

(a)

under a lasting power of attorney, or

(b)

by a person under this Law who reasonably believes
that another person lacks capacity.

(3)

In the case of an act done, or a decision made, by a person other

than a court having jurisdiction in relation to that act or decision, there is sufficient
compliance with this section if (having complied with the requirements of subsection
(1)) D reasonably believes that what D does or decides is in the best interests of P.

(4)

For the purposes of subsection (1), "relevant information and

circumstances" means the information and circumstances -

(5)

(a)

of which D is aware, and

(b)

which it would be reasonable to regard as relevant.

For the avoidance of doubt, nothing in this section prevents P

from being placed out of the jurisdiction where it is necessary and proportionate to do
so, having regard to P's needs and any relevant circumstances.

Limitation on significant restriction of P's personal rights.
7.

(1)

Subject to the provisions of this section, this Law does not

authorise a person ("D") to significantly restrict the personal rights of another person
("P").

(2)

D is authorised to significantly restrict P's personal rights if, by

doing so, D is giving effect to a relevant decision of the Court.

(3)

D is authorised to significantly restrict P's personal rights if the

restriction is authorised under Part 8.

(4)

D is authorised to significantly restrict P's personal rights while

a decision as respects any relevant issue is sought from the Court if -

(a)

there is a question about whether D is authorised to
significantly

restrict

P's

personal

rights

under

subsection (2) or (3),

(b)

the significant restriction -

(i)

(ii)

(c)

is wholly or partly for the purpose of -

(A)

giving P life-sustaining treatment, or

(B)

doing any vital act, or

consists wholly or partly of -

(A)

giving P life-sustaining treatment, or

(B)

doing any vital act, and

the significant restriction is necessary in order to -

(i)

give the life-sustaining treatment, or

(ii)

do the vital act.

(5)

For the purposes of this section -

(a)

"a relevant decision of the Court" is a decision made by
an order under section 14(2) in relation to a matter
concerning P's health and welfare, and

(b)

a "vital act" is any act which the person doing it
reasonably believes to be necessary to prevent a serious
deterioration in P's condition.

Permitted acts in connection with care or treatment.
8.

(1)

Where a person ("D") does an act in connection with the care or

treatment of another person ("P"), subsection (2) applies to that act (a "permitted act")
if -

(a)

before doing the act, D takes reasonable steps to
establish whether P lacks capacity in relation to the
matter in question, and

(b)

when doing the act, D reasonably believes that -

(i)

P lacks capacity in relation to the matter, and

(ii)

it will be in P’s best interests for the act to be
done.

(2)

Subject to subsection (3), D does not incur any liability in

relation to the permitted act that D would not have incurred if P had -

(3)

(a)

had capacity to consent in relation to the matter, and

(b)

consented to D’s doing the act.

Nothing in this section -

(a)

excludes D's civil liability for loss or damage, or D's
criminal liability, resulting from D's negligence in doing
the permitted act, or

(b)

affects the operation of sections 35 to 38 (advance
decisions to refuse treatment).

Permitted acts: limitations.
9.

(1)

If D does an act that is intended to restrain P, it is not a

permitted act unless -

(a)

D reasonably believes that it is necessary to do the act in
order to prevent harm to P, and

(b)

(2)

the act is a proportionate response to -

(i)

the likelihood of P’s suffering harm, and

(ii)

the seriousness of that harm.

Subject to subsection (3), an act is not a permitted act if it

conflicts with a decision made by -

(a)

an attorney under a lasting power of attorney granted
by P, or

(b)

a guardian appointed for P by a court in the Bailiwick,

within the scope of the authority of the attorney or guardian (as the case may be).

(3)

Subsection (2) does not prevent a person -

(a)

providing life-sustaining treatment, or

(b)

doing any act which that person reasonably believes to
be necessary to prevent a serious deterioration in P’s
condition,

while a decision as respects any relevant issue is sought from the Court.

Payment for necessary goods and services.
10.

(1)

If necessary goods or services are supplied to a person ("P") who

lacks capacity to contract for the supply, P must pay a reasonable price for them.

(2)

For the purposes of this section -

"necessary" means suitable to P's condition in life and to P's
actual requirements at the time when the goods or services are
supplied, and

"services" includes accommodation.

Expenditure.
11.

(1)

If a permitted act involves expenditure, it is lawful for D -

(a)

to pledge P’s credit for the purpose of the expenditure,
and

(b)

to apply money in P’s possession for meeting the
expenditure.

(2)

(3)

If the expenditure is borne for P by D, it is lawful for D -

(a)

to reimburse himself out of money in P’s possession, or

(b)

to be otherwise indemnified by P.

Subsections (1) and (2) do not affect any power under which

(apart from those subsections) a person -

(a)

has lawful control of P’s money or other property, and

(b)

has power to spend money for P’s benefit.

PART 3
POWERS OF AND APPLICATIONS TO COURT AND TRIBUNAL

Interpretation of Part 3.
12.

For the purposes of this Part, "Court" means the Royal Court sitting

as an Ordinary Court.

General powers of the Court

Power to make declarations.
13.

(1)

The Court may make declarations as to -

(a)

whether a person ("P") has or lacks capacity to make a
decision specified in the declaration,

(b)

whether P has or lacks capacity to make decisions on
such matters as are described in the declaration, and

(c)

the lawfulness or otherwise of any act done, or yet to be
done, in relation to P.

(2)

For the purposes of this section, an "act" includes an omission

and a course of conduct.

Powers to make decisions: general.
14.

(1)

This section applies if a person ("P") lacks capacity in relation to

a matter or matters concerning -

(2)

(a)

P’s health and welfare, or

(b)

P’s property and financial affairs.

The Court may, by making an order, make any decision on P’s

behalf in relation to any matter falling within subsection (1).

(3)

The powers of the Court under this section are subject to the

provisions of this Law and, in particular, to sections 3 (the principles) and 6 (best
interests).

(4)

The Court may make such further orders or give such directions

as it thinks necessary or expedient for giving effect to, or otherwise in connection with,
an order made by it under subsection (2).

(5)

Without prejudice to section 6, the Court may make an order or

give any directions on such terms as it considers are in P’s best interests, even though
no application is before the Court for an order or directions on those terms.

(6)

An order of the Court (including any directions) may be varied

or discharged by a subsequent order.

(7)

Nothing in this Part limits the power of the Court -

(a)

to order, authorise or secure the doing of any thing, or

(b)

to make orders and give directions or authorities,

under the Third Schedule to the Mental Health Law.

(8)

For the avoidance of doubt, the Court may, pending the

determination of an application to it in relation to P, make an order or give directions
in respect of any matter if -

(a)

there is a reason to believe that P lacks capacity in
relation to that matter,

(b)

the matter is one to which its powers under this Law
extend, and

(c)

it is in P's best interests to make the order, or give the
directions, without delay.

Section 14 powers: health and welfare.
15.

Without prejudice to the generality of section 14, the Court's powers

under that section as respects P’s health and welfare extend in particular to -

(a)

deciding where P is to live,

(b)

deciding what contact, if any, P is to have with any
specified persons,

(c)

making an order prohibiting a named person from
having contact with P,

(d)

giving or refusing consent to the carrying out or
continuation of a treatment by a person providing
health care for P,

(e)

giving a direction that a person responsible for P’s
health care that would allow a different person to take
over that responsibility, and

(f)

making any order

in relation

to a protective

authorisation made in accordance with Part 8.

Section 14 powers: property and financial affairs.
16.

(1)

Without prejudice to the generality of section 14, the Court's

powers under that section as respects P’s property and financial affairs extend in
particular to -

(a)

the control and management of P’s property,

(b)

the sale, exchange, charging, gift or other disposition of
P’s property,

(c)

the acquisition of property in P’s name or on P’s behalf,

(d)

the carrying on, on P’s behalf, of any profession, trade
or business,

(e)

the taking of a decision which will have the effect of
dissolving a partnership of which P is a member,

(f)

the carrying out of any contract entered into by P,

(g)

the discharge of P’s debts,

(h)

the discharge of any of P’s obligations, whether legally
enforceable or not,

(i)

the settlement of any of P’s property, whether for P’s
benefit or for the benefit of others,

(j)

the execution for P of a will,

(k)

the exercise of any power (including a power to consent)
vested in P whether beneficially or as trustee or
otherwise, and

(l)

the conduct of legal proceedings in P’s name or on P’s
behalf.

(2)

No will may be made under subsection (1)(j) at a time when P

has not reached 18.

(3)

The powers under section 14 as respects any other matter

relating to P’s property and financial affairs may be exercised even though P has not
reached 16, if the Court considers it likely that P will still lack capacity to make
decisions in respect of that matter when P reaches 16.

General powers of the Tribunal

Power to make declarations.
17.

(1)

The Tribunal may make declarations as to -

(a)

whether a person ("P") has or lacks capacity to make a
decision specified in the declaration,

(b)

whether P has or lacks capacity to make decisions on
such matters as are described in the declaration, and

(c)

the lawfulness or otherwise of any act done, or yet to be
done, in relation to P.

(2)

For the purposes of this section, an "act" includes an omission

and a course of conduct.

Powers to make decisions: general.
18.

(1)

This section applies if a person ("P") lacks capacity in relation to

a matter concerning P’s health and welfare.

(2)

The Tribunal may, by making an order, make any decision on

P’s behalf in relation to any matter falling within subsection (1).

(3)

The powers of the Tribunal under this section are subject to the

provisions of this Law and, in particular, to sections 3 (the principles) and 6 (best
interests).

(4)

The Tribunal may make such further orders or give such

directions as it thinks necessary or expedient for giving effect to, or otherwise in
connection with, an order made by it under subsection (2).

(5)

Without prejudice to section 6, the Tribunal may make any

order or give any directions on such terms as it considers are in P’s best interests, even
though no application is before the tribunal for an order or directions on those terms.

(6)

An order of the Tribunal (including any directions) may be

varied or discharged by a subsequent order.

(7)

The States may by Ordinance make provision to extend the

power of the Tribunal to make decisions in relation to any matter concerning P’s
property and financial affairs.

(8)

For the avoidance of doubt, the Tribunal may, pending the

determination of an application to it in relation to P, make an order or give directions
in respect of any matter if -

(a)

there is a reason to believe that P lacks capacity in
relation to that matter,

(b)

the matter is one to which its powers under this Law
extend, and

(c)

it is in P's best interests to make the order, or give the
directions, without delay.

Section 18 powers: health and welfare.
19.

(1)

Without prejudice to the generality of section 18, the Tribunal's

powers under that section as respects P’s health and welfare extend in particular to -

(a)

deciding where P is to live,

(b)

deciding what contact, if any, P is to have with any
specified persons,

(c)

making an order prohibiting a named person from
having contact with P,

(d)

giving or refusing consent to the carrying out or
continuation of a treatment by a person providing
health care for P, and

(e)

giving a direction that a person responsible for P’s
health care allow a different person to take over that
responsibility, and

(f)

making any order

in relation

to a protective

authorisation made in accordance with Part 8.

(2)

When making a decision in a matter concerning P’s health and

welfare, the Tribunal may also make any ancillary decision but only if it is ancillary to
a decision on P's health and welfare in relation to -

(a)

the control and management of P’s property,

(b)

the carrying out of any contract entered into by P,

(c)

the discharge of P’s debts,

(d)

the discharge of any of P’s obligations, whether legally
enforceable or not, and

(e)

any other matter which is ancillary to a decision taken
in relation to P's health and welfare.

Power of Tribunal to refer matters to the Court.
20.

(1)

The Tribunal may refer any matter to the Court where the

Tribunal thinks it is in the interests of justice to do so in such manner and within such
period as may be prescribed by rules of court.

(2)

For the avoidance of doubt, on a reference to the Court sitting

under this section, that Court has the powers set out in sections 13 to 16.

(3)

For the purposes of this section -

(a)

the Tribunal may be constituted by a single member of
the Tribunal sitting alone, and

(b)

for the avoidance of doubt, that member may sit outside
the Bailiwick in order to exercise those powers.

Applications to the Court and Tribunal

Applications to the Court and Tribunal.
21.

(1)

No permission is required for an application to the Court or the

Tribunal for the exercise of any of their powers under this Law -

(a)

by a person who lacks, or is alleged to lack, capacity,

(b)

if such a person has not reached 18, by anyone with
parental responsibility for that person,

(c)

by the grantor or attorney under a lasting power of
attorney to which the application relates,

(d)

by a guardian appointed by a court for a person to
whom the application relates,

(e)

by a person named in an existing order of the Court or

the Tribunal, if the application relates to the order,

(f)

by P's Representative under section 69, or

(g)

by an ICR under section 69,

but any application must be made in accordance with rules of court made under
section 83.

(2)

Subject to any rules of court, permission is required for any

other application to the Court or the Tribunal.

(3)

In deciding whether to grant permission, the Court or the

Tribunal must, in particular, have regard to -

(a)

the applicant's connection with the person to whom the
application relates,

(b)

the reasons for the application,

(c)

the benefit to the person to whom the application relates
of a proposed order or directions, and

(d)

whether the benefit can be achieved in any other way.

PART 4
LASTING POWERS OF ATTORNEY

General

Lasting powers of attorney.
22.

(1)

A lasting power of attorney is a power of attorney under which

the grantor ("P") confers on the attorney ("A") authority to make decisions about all or
any of the following -

(a)

P’s health and welfare or specified matters concerning
P’s health and welfare, and

(b)

P’s property and financial affairs or specified matters
concerning P’s property and financial affairs,

and which includes authority to make such decisions in circumstances where P no
longer has capacity.

(2)

For the avoidance of doubt, the authority conferred by a lasting

power of attorney is subject to -

(a)

the provisions of this Law and, in particular, sections 3
(the principles) and 6 (best interests), and

(b)

any

conditions

or

restrictions

specified

in

the

instrument conferring the authority (the "relevant
instrument").

Creation etc. of lasting powers of attorney.
23.

(1)

The States may by Ordinance make such provision as they think

fit in relation to lasting powers of attorney.

(2)

Without limiting the power contained in subsection (1), the

States may, in particular, provide for -

(a)

the creation, registration, activation, amendment,
suspension, revocation and review of lasting powers of
attorney,

(b)

the content of relevant instruments, and

(c)

the

creation

and

punishment

of

offences

for

contravention of any provision of this Part or the
Ordinance.

Appointment of attorneys.
24.

(1)

An A must be -

(a)

if the power relates to P's health and welfare, an
individual who has reached 18, or

(b)

if the power relates to P’s property and financial affairs,
either such an individual or a person holding a full
fiduciary licence for the purposes of the Regulation of
Fiduciaries, Administration Businesses and Company

j
Directors, etc. (Bailiwick of Guernsey) Law, 2000 .

(2)

An individual who is bankrupt may not be appointed as A

under a lasting power of attorney in relation to P’s property and financial affairs where
-

(a)

the declaration, appointment or order was made, or

(b)

the composition, compromise or arrangement was
entered into,

(as may be applicable having regard to the definition of "bankrupt") not less than 10
years before the appointment as A is made.

(3)

Subsections (4) to (7) apply in relation to an instrument under

which two or more persons are to act as As of a lasting power of attorney.

(4)

The instrument may appoint them to act -

(a)

jointly,

(b)

jointly and severally, or

(c)

jointly in respect of some matters and jointly and
severally in respect of others.

_____________________________________________________________________
j

Order in Council No. I of 2001; there are amendments not relevant to this
enactment.

(5)

To the extent to which it does not specify whether they are to

act jointly or jointly and severally, the instrument is to be assumed to appoint them to
act jointly.

(6)

If they are to act jointly, a failure, as respects one of them, to

comply with the requirements of subsection (1) or (2) prevents a lasting power of
attorney from being created.

(7)

If they are to act jointly and severally, a failure, as respects one

A, to comply with the requirements of subsection (1) or (2) -

(a)

prevents the appointment taking effect in that A's case,
but

(b)

does not prevent a lasting power of attorney from being
created in the case of the other A.

(8)

An instrument used to create a lasting power of attorney -

(a)

cannot give A power to appoint a substitute or
successor, but

(b)

may itself appoint a person to replace A on the
occurrence of an event set out in an Ordinance made
under section 23 which has the effect of terminating A’s
appointment.

Restrictions.
25.

(1)

A lasting power of attorney does not authorise A or, if more

than one, any A to do an act that is intended to restrain P, unless -

(a)

P lacks, or A reasonably believes that P lacks, capacity
in relation to the matter in question,

(b)

A reasonably believes that it is necessary to do the act in
order to prevent harm to P, and

(c)

(2)

the act is a proportionate response to -

(i)

the likelihood of P’s suffering harm, and

(ii)

the seriousness of that harm.

Where a lasting power of attorney authorises A to make

decisions about P’s health and welfare, the authority -

(a)

does not extend to making such decisions in
circumstances other than those where P lacks, or A
reasonably believes that P lacks, capacity,

(b)

does not permit A to consent to the grant of a protective
authorisation under Part 8,

(c)

is subject to sections 35 to 38 (advance decisions), and

(d)

subject to subsection (3), extends to giving or refusing
consent to the carrying out or continuation of a

treatment by a person providing health care for P.

(3)

Subsection (2)(d) -

(a)

does not authorise the giving or refusing of consent to
the carrying out or continuation of life-sustaining
treatment, unless the relevant instrument contains
express provision to that effect, and

(b)

is subject to any conditions or restrictions in the relevant
instrument.

Gifts.
26.

(1)

Where a lasting power of attorney confers authority to make

decisions about P’s property and financial affairs, it does not authorise A (or, if more
than one, any A) to dispose of P’s property by making gifts except to the extent
permitted by subsection (2).

(2)

Subject to any conditions or restrictions in the instrument, A

may make gifts -

(a)

on customary occasions to persons (including A) who
are related to or connected with P, or

(b)

to any charity to whom P made or might have been
expected to make gifts,

if the value of each such gift is not unreasonable having regard to all the circumstances
and, in particular, the size of P’s estate.

(3)

For the purposes of subsection (2)(a), "customary occasion"

means -

(a)

the occasion or anniversary of a birth, a marriage or the
formation of a civil partnership, or

(b)

any other occasion on which presents are customarily
given within families or among friends or associates.

Limitation on power to dispose of real property.
27.

(1)

Where -

(a)

A proposes to dispose of P's real property (whether for
value or otherwise), and

(b)

P does not have capacity to consent to that disposal,

A may only dispose of that real property in accordance with the provisions of an
Ordinance made under section 23.

(2)

Where A disposes of P's real property other than in accordance

with the provisions of an Ordinance made under section 23, A is guilty of an offence
and is liable -

(a)

on summary conviction, to imprisonment for a term not
exceeding 2 years or a fine not exceeding level 5 on the
uniform scale, or both,

(b)

on conviction on indictment, to imprisonment for a term
not exceeding 10 years or a fine, or both.

Register of Lasting Powers of Attorney.
28.

(1)

Her Majesty's Greffier shall establish and maintain a register to

be called the Register of Lasting Powers of Attorney ("the Register").

(2)

The Register -

(a)

need not be kept in documentary form, and

(b)

shall include the following details in relation to each
lasting power of attorney -

(i)

whether the lasting power of attorney relates to
health and welfare, property and financial
affairs, or both (as the case may be),

(3)

(ii)

the name and address of each A, and

(iii)

any other prescribed information.

Subject to such circumstances as may be prescribed, in which

Her Majesty's Greffier may impose a prohibition or restriction on the publication or
communication of information appearing on, or relating to, any entry on the Register,
Her Majesty's Greffier shall, on payment of the prescribed fee, supply copies and
extracts (certified or uncertified) of any entry in it.

Protection of attorneys and others if no power created or power terminated.
29.

(1)

Subsections (2) and (3) apply if a lasting power of attorney -

(a)

was purported to be created, but

(b)

for any reason, was not created,

regardless of the time of the act or transaction in question.

(2)

An A who acts in purported exercise of the power does not

incur any liability (to P or any other person) because of the non-existence of the power
unless at the time of acting A -

(a)

knows that a lasting power of attorney was not created,
or

(b)

is aware of circumstances which, if a lasting power of
attorney had been created, would have terminated A's
authority to act as an attorney.

(3)

Any transaction between A and another person is, in favour of

that person, as valid as if the power had been in existence, unless at the time of the
transaction that person has knowledge of a matter referred to in subsection (2).

(4)

If the interest of a purchaser depends on whether a transaction

between A and the other person was valid by virtue of subsection (3), it is conclusively
presumed in favour of the purchaser that the transaction was valid if -

(a)

the transaction was completed within 12 months of the

date on which the lasting power of attorney was created,
or

(b)

the other person makes a sworn declaration, before or
within 3 months after the completion of the purchase,
that the other person had no reason at the time of the
transaction to doubt that A had authority to dispose of
the property which was the subject of the transaction.

(5)

A "sworn declaration" for the purposes of subsection (4)(b)

means a declaration made under oath or by affirmation before a notary public or other
person entitled to administer oaths.

Powers of Court in relation to lasting powers of attorney

Powers of Court relating to validity.
30.

(1)

This section and section 31 apply if -

(a)

a person ("P") has executed or purported to execute an
instrument with a view to creating a lasting power of
attorney, or

(b)

(2)

a lasting power of attorney has been created by P.

The Court may determine any question relating to -

(a)

whether one or more of the requirements for the
creation of a lasting power of attorney have been met, or

(b)

whether the power has been revoked or otherwise come
to an end.

(3)

Subsection (4) applies if the Court is satisfied -

(a)

that fraud or undue pressure was used to induce P -

(i)

to execute an instrument for the purpose of
creating a lasting power of attorney, or

(ii)

(b)

to create a lasting power of attorney, or

that an A under a lasting power of attorney -

(i)

has behaved, or is behaving, in a way that
contravenes A's authority or is not in P’s best
interests, or

(ii)

proposes to behave in a way that would
contravene A's authority or would not be in P’s
best interests.

(4)

The Court may -

(a)

direct that any act required to create the lasting power
of attorney is not to be done, or

(b)

if P lacks capacity to do so, revoke the lasting power of

attorney.

(5)

If there is more than one A, the Court may under subsection

(4)(b) revoke the instrument or the lasting power of attorney so far as it relates to any
A.

Powers of Court relating to operation.
31.

(1)

The Court may determine any question as to the meaning or

effect of a lasting power of attorney or an instrument purporting to create one.

(2)

The Court may -

(a)

(b)

give directions with respect to decisions -

(i)

which A has authority to make, and

(ii)

which P lacks capacity to make,

give any consent or authorisation to act which A would
have to obtain from P if P had capacity to give it.

(3)

The Court may, if P lacks capacity to do so -

(a)

give directions to A with respect to the rendering by A
of reports or accounts and the production of records
kept by A for that purpose,

(b)

require A to supply information or produce documents
or things in A's possession as attorney,

(c)

give directions with respect to A's remuneration or
expenses,

(d)

relieve A wholly or partly from any liability which A has
or may have incurred on account of a breach of A's
duties as attorney.

(4)

The Court may authorise the making of gifts which are not

within section 26(2) (permitted gifts).

Miscellaneous

Interpretation of Part 4.
32.

(1)

For the purposes of this Part –

(a)

"A" means an attorney appointed under a lasting power
of attorney, and

(b)

except for section 30 and 31, "P" means the grantor of the
power of attorney.

(2)

Where two or more As are appointed under a lasting power of

attorney, references to an attorney or "A" are to all As or any A, unless the contrary
intention appears.

(3)

For the purposes of this Part, "the Committee" includes any

person appointed or otherwise directed by the Chief Pleas of Sark, or one of its
committees, to deal with safeguarding matters.

Disclosure of information or documents.
33.

(1)

Without prejudice to any other power of disclosure -

(a)

Her Majesty's Greffier may disclose to the Committee,
and

(b)

the Committee may disclose to Her Majesty's Greffier,

any information or documents provided for the purposes of this Part where the
Greffier or the Committee (as the case may be) believes that such disclosure is
necessary in order to safeguard P or P's interests.

(2)

Except as provided by subsection (3), the supply of information

under this section is to be taken not to breach any restriction on the disclosure of
information (however arising or imposed).

(3)

This section does not authorise the doing of anything that

k
contravenes the Data Protection (Bailiwick of Guernsey) Law, 2017 .

Liability of Her Majesty's Greffier.
34.

No liability shall be incurred by Her Majesty's Greffier, or any person

responsible to Her Majesty's Greffier, in respect of anything done or omitted to be in
the discharge or purported discharge of any of their functions under this Part or under
any Ordinance made under section 22, unless the thing was done or omitted to be
done in bad faith.

_____________________________________________________________________
k

No. VI of 2018; as amended by No. IV of 2018; Ordinance Nos. X and XI of 2008
and No. I of 2019; and G.S.I. No. 21 of 2019.

PART 5
ADVANCE DECISIONS TO REFUSE TREATMENT

Advance decisions.
35.

(1)

An advance decision to refuse treatment (an "advance

decision") is a decision made by a person ("P") that if -

(a)

at a later time and in such circumstances as P may
specify, a specified treatment is proposed to be carried
out or continued by a person providing health care for
P, and

(b)

at that time P lacks capacity to consent to the carrying
out or continuation of the treatment,

the specified treatment is not to be carried out or continued.

(2)

For the purposes of subsection (1)(a), a decision may be

regarded as specifying a treatment or circumstances even though expressed in
layman’s terms.

Making etc. advance decisions.
36.

(1)

P may make an advance decision if, at the time of making the

decision, P -

(a)

has reached 16 years of age,

(b)

has the capacity to make that decision, and

(c)

is not placed under undue pressure to make that
decision.

(2)

An advance decision must be made in -

(a)

the prescribed form, or

(b)

a written document including the same information as
set out in the prescribed form,

and must be signed by P.

(3)

P may amend or revoke an advance decision at any time when

P has capacity to do so by using -

(a)

the prescribed form, or

(b)

a written document including the same information as
set out in the prescribed form,

which is signed by P.

(4)

For the avoidance of doubt -

(a)

any reference in this section to a form or document
being "signed by P" includes a reference to another
person signing that form or document in P's presence
and at P's direction,

(b)

an advance decision must be witnessed by another
person only if it relates (in full or in part) to lifesustaining treatment,

(c)

where an advance decision must be witnessed -

(i)

P must -

(A)

sign, or

(B)

where another person signs the form or
document in P's presence and at P's
direction, acknowledge that signature
on,

that form or document in the presence of the
witness, and

(ii)

the witness must sign that form or document, or
acknowledge that signature, in P's presence.

Effect of advance decisions.
37.

(1)

If P has made an advance decision which is -

(a)

valid (in accordance with section 38(1)), and

(b)

applicable to a treatment (in accordance with section
38(3) or (4) as appropriate),

the decision has effect as if P had made it, and had had capacity to make it, at the time
when the question arises whether the treatment should be carried out or continued.

(2)

A person will only incur liability for carrying out or continuing

the treatment if, at the time, that person -

(a)

is satisfied that an advance decision exists which is valid
and applicable to the treatment, and

(b)

(3)

carries out or continues that treatment nonetheless.

A person does not incur liability for the consequences of

withholding or withdrawing a treatment from P if, at the time, that person reasonably
believes that an advance decision exists which is valid and applicable to the treatment.

(4)

The relevant court may make a declaration as to whether an

advance decision -

(5)

(a)

exists,

(b)

is valid, and

(c)

is applicable to a treatment.

Nothing in an apparent advance decision stops a person -

(a)

providing life-sustaining treatment, or

(b)

doing any act that the person reasonably believes to be
necessary to prevent a serious deterioration in P’s
condition,

while a declaration as respects any relevant issue is sought from the relevant court.

(5)

Unless the context requires otherwise, for the purposes of this

section, "relevant court" means -

(a)

in respect of Alderney, the Court of Alderney,

(b)

in respect of Sark, the Court of the Seneschal, and

(c)

in any other case, the Royal Court sitting as an Ordinary
Court.

Validity and applicability of advance decisions.
38.

(1)

An advance decision is not valid if P -

(a)

has revoked the decision at a time when P had capacity
to do so,

(b)

has, under a lasting power of attorney created after the
advance decision was made, conferred authority on the
attorney (or, if more than one, any of them) to give or
refuse consent to the treatment to which the advance
decision relates, or

(c)

has done anything else clearly inconsistent with the

advance decision remaining P's fixed decision while P
had capacity.

(2)

The existence of any lasting power of attorney other than one of

a description mentioned in subsection (1)(b) does not prevent the advance decision
from being regarded as valid and applicable.

(3)

An advance decision is not applicable to the treatment in

question if -

(a)

at the material time P has capacity to give or refuse
consent to it,

(b)

that treatment is not the treatment specified in the
advance decision,

(c)

any circumstances specified in the advance decision are
absent, or

(d)

there are reasonable grounds for believing that
circumstances exist which P did not anticipate at the
time of the advance decision and which would have
affected P's decision had P anticipated them.

(4)

An advance decision is not applicable to life-sustaining

treatment unless -

(a)

the decision is verified by a statement by P to the effect
that it is to apply to that treatment even if P's life is at

risk, and

(b)

a prescribed person has signed the advance decision to
confirm that P has been given appropriate advice
(including but not limited to) advice in relation to -

(i)

the specified treatment,

(ii)

the consequences of P's decision, and

(iii)

other possible treatment options available for
the medical condition which is proposed to be
treated by the specified treatment.

PART 6
ADVANCED CARE PLANS

Advanced care plans.
39.

(1)

An advanced care plan is an expression of the wishes and

preferences of a person ("P") in relation to -

(a)

P's future care, health and welfare, including but not
limited to -

(i)

where P would like care to be provided,

(ii)

how P would like care to be provided,

(iii)

whether P objects to care being provided in a

way

which

might

require

a

protective

authorisation under Part 8,

(iv)

who should be consulted in relation to any
decisions about P's care,

(v)

any religious, spiritual or ethical views which P
would wish to be respected when care is
provided, and

(vi)

any other wishes and preferences in relation to
P's care, health and welfare, and

(b)

any wishes and preferences relating to end of life care
and associated arrangements (including but not limited
to funeral arrangements and transplantation of human
tissue),

and for the purposes of this subsection, "care" is to be given its widest possible
meaning.

(2)

An advanced care plan -

(a)

shall be taken into account by a decision maker, or other
person carrying out an assessment, when considering
P's best interests, but

(b)

for the avoidance of doubt, is not binding on any
decision maker or person carrying out an assessment.

Making etc. advanced care plans.
40.

(1)

P may make an advanced care plan if, at the time of making the

decision, P -

(a)

has reached 16 years of age,

(b)

has the capacity to make decisions of the type contained
in the advanced care plan, and

(c)

is not placed under undue pressure by another person
to make that decision.

(2)

An advanced care plan must be made in -

(a)

the prescribed form, or

(b)

a written document including the same information as
set out in the prescribed form,

and must be signed by P.

(3)

P may amend or revoke an advanced care plan at any time

when P has capacity to do so by using -

(a)

the prescribed form, or

(b)

a written document including the same information as
set out in the prescribed form,

which is signed by P.

(4)

For the avoidance of doubt -

(a)

any reference in this section to a form or document
being "signed by P" includes a reference to another
person signing that form or document in P's presence
and at P's direction, and

(b)

an advanced care plan need not be witnessed by another
person.

PART 7
INDEPENDENT CAPACITY REPRESENTATIVES

Arrangements and appointment.
41.

(1)

The Committee must make such arrangements as it considers

reasonable to enable independent capacity representatives to be available to represent
and support -

(a)

persons to whom acts or decisions proposed under
sections 43 and 44 relate,

(b)

persons who may be affected by a safeguarding inquiry
or issue for the purposes of section 45, and

(c)

persons who fall within section 46.

(2)

In making arrangements under subsection (1), the Committee

must have regard to the principle that a person to whom a proposed act or decision
relates should, so far as practicable, be represented and supported by a person who is
independent of any person who will be responsible for the act or decision.

(3)

The arrangements may include provision for payments to be

made to, or in relation to, persons carrying out functions in accordance with the
arrangements.

(4)

A person may only be appointed as an independent capacity

representative (an "ICR") if that person is approved by resolution of the Committee.

(5)

For the avoidance of doubt, the Committee may, by further

resolution, revoke or suspend any approval made under subsection (4).

(6)

The Committee may, by regulations, make such other provision

as to the appointment of ICRs as it thinks fit.

Functions.
42.

(1)

The functions of an ICR are to -

(a)

provide support to the person ("P") for whom the ICR
has been appointed so that P may participate as fully as
possible in any relevant decision,

(b)

obtain and evaluate relevant information,

(c)

ascertain what P's wishes and feelings would be likely
to be, and the beliefs and values that would be likely to

influence P, if P had capacity,

(d)

ascertain what alternative courses of action are available
in relation to P,

(e)

obtain a further medical opinion where treatment is
proposed and the ICR thinks that one should be
obtained, and

(f)

do, or arrange to have done, any other reasonably
practicable thing to support P.

(2)

The ICR may take all steps necessary to carry out the functions

set out in subsection (1), and in particular -

(a)

may interview P in private, and

(b)

may, at all reasonable times, examine and take copies of
-

(i)

any health record of P, and

(ii)

any record of, or held by, an Island authority and
compiled in connection with a social services
function,

which the person holding the record considers may be
relevant to the ICR's investigation.

(3)

For the avoidance of doubt, an ICR has the same rights to

challenge any decision as if the ICR were any other person engaged in caring for P or
interested in P's welfare.

(4)

The Committee may by regulation -

(a)

amend subsection (1), and

(b)

make such other provision as to the functions of ICRs as
it thinks fit.

Serious medical treatment.
43.

(1)

Subject to subsection (5), if an Island authority -

(a)

is proposing to provide, or secure the provision of,
serious medical treatment for a person ("P") who lacks
capacity to consent to the treatment, and

(b)

is satisfied that there is no person, other than one
engaged in providing care or treatment for P in a
professional capacity or for remuneration, whom it
would be appropriate to consult in determining what
would be in P's best interests,

the Island authority must, before the treatment is provided, instruct an ICR to
represent P.

(2)

If the treatment needs to be provided as a matter of urgency, it

may be provided even though the Island authority has not complied with subsection

(1).

(3)

The Island authority must, in providing or securing the

provision of treatment for P, take into account any information given, or submissions
made, by the ICR.

(4)

For the purposes of subsection (1), "serious medical treatment"

is treatment which involves providing, withholding or withdrawing treatment in
circumstances where -

(a)

in a case where a single treatment is being proposed,
there is a fine balance between its benefits to P and the
burdens and risks it is likely to entail for P,

(b)

in a case where there is a choice of treatments, a decision
as to which one to use is finely balanced, or

(c)

what is proposed would be likely to involve serious
consequences for P.

(5)

The Committee may be regulations amend the definition set out

in subsection (4).

(6)

This section does not apply if P's treatment would be provided

under the Mental Health Law.

Provision of accommodation.
44.

(1)

Subject to subsection (4), an Island authority may request the

appointment of an ICR if it -

(a)

proposes to make arrangements -

(i)

for the provision of accommodation (whether in
a hospital, care home or any other placement) for
a person ("P") who lacks capacity to agree to the
arrangements, or

(ii)

for a change in P's accommodation to another
hospital, care home or placement,

which is likely to be provided for a continuous period of
at least 28 days, and

(b)

is satisfied that there is no person, other than one
engaged in providing care or treatment for P in a
professional capacity or for remuneration, whom it
would be appropriate for it to consult in determining
what would be in P's best interests.

(2)

If the Island authority has made arrangements described in

subsection (1)(a), but -

(a)

did not instruct an ICR to represent P before making the
arrangements because it was satisfied that the provision
was not likely to be for a continuous period longer than
28 days, and

(b)

subsequently

has

reason

to

believe

that

the

accommodation is likely to be provided for a continuous
period of at least 28 days,

it must re-consider whether to request the appointment of an ICR.

(3)

The Island authority must, in deciding what arrangements or

further arrangements to make for P, take into account any information given, or
submissions made, by the ICR.

(4)

Subsection (1) does not apply if -

(a)

P is accommodated as a result of an obligation imposed
or an order made under the Mental Health Law, or

(b)

P-

(i)

has capacity to decide whether or not P wishes
an ICR to perform the functions set out in section
42, and

(ii)

does not wish an ICR to perform those functions.

Safeguarding and other cases.
45.

(1)

An Island authority may request the appointment of an ICR -

(a)

where -

(i)

a safeguarding investigation of any description
is being carried out, or

(ii)

an allegation has been made,

which might affect the appropriateness of any person to
make decisions or be consulted on behalf of P, or

(b)

where the Committee otherwise considers that it is
appropriate in order to safeguard P.

(2)

For the purposes of this section, "safeguarding investigation"

means any investigation undertaken in accordance with an Ordinance made under
section 73.

(3)

For the avoidance of doubt, an Island authority may request the

appointment of an ICR in relation to any other case where there is not a requirement
to do so in this Part.

Person subject to protective authorisation scheme.
46.

(1)

Subject to subsection (8), an Island authority must request the

appointment of an ICR where -

(a)

a person ("P") -

(i)

is, or is proposed to be, accommodated in a
hospital, care home or other placement by or on
behalf of the Island authority,

(ii)

receives, or may receive, services provided by or
on behalf of the Island authority,

(b)

P will, or it is likely that P will, become subject to a
protective

authorisation

as

a

result

of

that

accommodation or provision of services, and

(c)

the Island authority is satisfied that there is no person,
other than one engaged in providing care or treatment
for P in a professional capacity or for remuneration,
whom it would be appropriate to consult in
determining what would be in P's best interests.

(2)

The Island authority must request the appointment of an ICR

where a person ("P") is subject to the protective authorisation scheme and -

(a)

a Capacity Professional requests the appointment of an
ICR, or

(b)

the Capacity Professional is satisfied that there is no
person, other than one engaged in providing care or
treatment for P in a professional capacity or for
remuneration, whom it would be appropriate to consult
in determining what would be in P's best interests.

(3)

A Capacity Professional may request the appointment of an ICR

where the Capacity Professional thinks that it is appropriate, in particular where -

(a)

P or P's Representative requests the appointment of an
ICR,

(b)

P's Representative could not otherwise carry out the
functions set out in section 71(3), or

(c)

a safeguarding investigation is being carried out or an
allegation has been made which might affect the
appropriateness of P's Representative or any other
person to make decisions or be consulted on behalf of P
in relation to the protective authorisation.

(4)

Where an ICR is appointed under this section, the ICR, in

addition to the functions set out in section 42(1) -

(a)

must take such steps as are reasonably practicable to
help -

(i)

P and P's Representative, as the case may be, to
understand the following matters -

(A)

the effect, purpose and duration of any,
or any proposed, authorisation,

(B)

any

conditions

to

which

the

authorisation is, or is proposed to be,
subject,

(C)

the right to request a re-assessment of the
qualifying

requirements

for

the

protective authorisation by a Capacity
Professional,

(D)

the right to make an application to a
court or the Tribunal challenging the
protective authorisation,

(E)

any other right to make a complaint
concerning the protective authorisation,
and

(F)

how to exercise the rights set out in items
(C) to (E), and

(ii)

P and P's Representative, as the case may be, to
exercise the right to -

(A)

request a re-assessment of any of the
qualifying requirements, or

(B)

challenge the protective authorisation,
and

(b)

where it is in P's interests to do so, may exercise the right
to -

(i)

request a re-assessment of any of the
qualifying requirements,

(ii)

challenge the protective authorisation, or

(iii)

make a complaint concerning the protective
authorisation.

(5)

For the avoidance of doubt, if the ICR helps P or P's

Representative to -

(a)

request a re-assessment of any of the qualifying
requirement for the protective authorisation, the ICR
may -

(i)

make submissions to the Capacity Professional
on the question of whether a qualifying
requirement should be re-assessed, and

(ii)

give information, or make submissions, to any
person carrying out a re-assessment, and

(b)

challenge the protective authorisation, the ICR may -

(i)

assist P, P's Representative and any other person
acting on P's behalf to make submissions, and

(ii)

make submissions,

in support of that application.

(6)

For the purposes of this section, "safeguarding investigation"

means any investigation undertaken under Part 9.

(7)

Nothing in this section shall prevent an ICR from subsequently

being appointed as P's Representative under section 71 in relation to the same person.

(8)

Subsection (1) does not apply where P -

(a)

has capacity to decide whether or not P wishes an ICR
to perform the functions set out in section 42, and

(b)

does not wish an ICR to perform those functions.

PART 8
PROTECTIVE AUTHORISATION SCHEME

Significant restriction of a person's personal rights.
47.

(1)

For the purposes of this Part, a significant restriction of P's

personal rights (a "significant restriction") occurs when -

(a)

a person ("P") is confined in a particular restricted space
for a not negligible time,

(b)

P has not validly consented to that confinement, and

(c)

the arrangements which include the confinement ("the
relevant arrangements") are made by, or are due to an
action of, a person or body responsible to, or regulated
by, an Island authority,

and, for the avoidance of doubt, includes a deprivation of liberty within the meaning

of Article 5(1) of the Human Rights Convention.

(2)

For

the

purposes

of

subsection

(1),

"confined"

and

"confinement" means where P -

(a)

is prevented from moving from the place in which P is
required to reside, in order to live where and with
whom P chooses, and

(b)

(3)

is subject to continuous supervision and control.

For the avoidance of doubt -

(a)

a significant restriction does not occur -

(i)

where

P

is

detained

in

an

approved

establishment in accordance with the Mental
Health Law, or

(ii)

where P is admitted to a hospital or other
establishment for the provision of prescribed
medical treatment,

(b)

a significant restriction does not occur where P has not
reached 16, and

(c)

relevant arrangements for the purposes of subsection (1)
can include where -

(i)

P resides in a private dwelling, and

(ii)

care or treatment is provided by, or is due to an
action of, a person or body responsible to, or
regulated by, an Island authority.

Capacity professionals.
48.

(1)

The Committee, after consultation with the Medical &

Emergency Services Committee of the Chief Pleas of Sark, may by resolution approve
Capacity Professionals for the purposes of carrying out -

(a)

the functions set out in this Part and any relevant code
of practice, and

(b)

such other functions as are conferred upon Capacity
Professionals under this Law or any other enactment,

upon such terms and subject to such conditions as it thinks fit.

(2)

For the avoidance of doubt, the Committee may, after

consultation with the Medical & Emergency Services Committee of the Chief Pleas of
Sark, by further resolution, revoke or suspend any approval or vary the terms and
conditions of any approval made under subsection (1).

(3)

A Capacity Professional shall carry out the functions set out in

subsection (1) with fairness, impartiality and independence and in a manner that is in
the best interests of any person who is the subject of any such function.

(4)

The States may by Ordinance make such provision as they see

fit in relation to -

(a)

rights of entry for Capacity Professionals to any
placement where a person is subject to a protective
authorisation,

(b)

rights for Capacity Professionals to require information
or the production of documents from any person in
relation to protective authorisation,

(c)

the

creation

and

punishment

of

offences

for

contravention of any such rights.

Protective authorisation.
49.

(1)

A protective authorisation in relation to a person ("P")

authorises -

(a)

relevant

arrangements

which

are

a

significant

restriction, and

(b)

any act done which is required by or ancillary to those
arrangements, including the conveyance of P to and
from a placement as may be required from time to time
for the purposes of the relevant arrangements.

(2)

For the avoidance of doubt, a protective authorisation does not

authorise an arrangement or act which would only be a restriction with P's rights
under article 8 of the Human Rights Convention.

(3)

Where the placement is not a hospital operated by the

Committee or a private dwelling, a protective authorisation may only be granted in
relation to a placement which has been approved by or on behalf of the Committee.

(4)

For the purposes of subsection (3), a placement may only be

approved by the Committee where it is satisfied that, having taken into account the
qualifications and quality of the management, personnel and facilities of the
placement, the relevant duties and functions set out in this Law, and particularly this
Part, will be carried out or performed (as the case may be).

(5)

A protective authorisation must be granted in the prescribed

form.
Requirements and assessments

Qualifying requirements.
50.

The requirements ("the qualifying requirements") for the purposes of

a protective authorisation in relation to a person ("P") are -

(a)

the age requirement,

(b)

the capacity (functional) requirement,

(c)

the significant restriction requirement,

(d)

the cognitive impairment (diagnostic) requirement,

(e)

the contrary decisions requirement, and

(f)

the best interests requirement.

The age requirement.
51.

The age requirement is satisfied if P is assessed to have reached 16.

The capacity (functional) requirement.
52.

The capacity (functional) requirement is satisfied if P is assessed to lack

capacity in relation to the question whether or not P should be accommodated in the
placement under the arrangements for the purpose of being given the relevant care or
treatment.

The significant restriction requirement.
53.

The significant restriction requirement is satisfied if the arrangements

made, or proposed to be made, in relation to P by the person or body amount to a
significant restriction for the purposes of section 47.

The cognitive impairment (diagnostic) requirement.
54.

(1)

The cognitive impairment (diagnostic) requirement is satisfied

if P is assessed to have a cognitive impairment.

(2)

For the purposes of subsection (1), "cognitive impairment" -

(a)

means an impairment or disturbance in the mind or
brain, whether temporary or permanent, which has an
adverse effect on that person's ability to carry out
normal day-to-day activities, and

(b)

for the avoidance of doubt, includes a mental disorder
within the meaning of section 1 of the Mental Health
Law, but disregarding section 1(3) of that Law in

relation to persons with learning disability.

The contrary decisions requirement.
55.

The contrary decisions requirement is satisfied if -

(a)

P is assessed not to have previously expressed an
objection to the arrangement, including by way of a
valid advance decision to refuse treatment under Part 5,
or

(b)

P's guardian or attorney (if any) is assessed not to have
expressed an objection to the arrangement, if within the
scope of that guardian's or attorney's authority.

The best interests requirement.
56.

The best interests requirement is satisfied if -

(a)

the grant of a protective authorisation -

(i)

will allow the provision of necessary care and
treatment to P in a proportionate manner and in
the less restrictive manner, and

(ii)

is otherwise appropriate, including having
regard to the likelihood of P suffering harm and
the seriousness of any such harm, and

(b)

the arrangements will be the least restrictive practicably
available option to best promote P's best interests and

welfare.

Assessments.
57.

(1)

Subject to subsection (2), a prescribed assessment must be

completed by a prescribed person or a Capacity Professional.

(2)

For an assessment required under -

(a)

section 50(a) (age), and

(b)

section 50(b) (capacity), (c) (significant restriction), (d)
(cognitive impairment) and (e) contrary decisions,

a prescribed person may rely upon an equivalent assessment.

(3)

An "equivalent assessment" means, for the purposes of -

(a)

subsection (2)(a), an assessment which the Capacity
Professional is satisfied is reliable, and

(b)

subsection (2)(b), an assessment which has been -

(i)

completed in the previous 12 months, and

(ii)

which has been reviewed by a Capacity
Professional who is satisfied that it does not
require an update.

(4)

Where a Capacity Professional is satisfied that an equivalent

assessment requires an update, the Capacity Professional must complete, or arrange
for the completion of, a new assessment.

Processes

Protective authorisation process A.
58.

(1)

This process applies where the relevant arrangements are

provided, or are to be provided, by or on behalf of the Committee, except where P is
admitted to hospital.

(2)

Where a prescribed person believes that -

(a)

those arrangements in relation to P amount to, or will
amount to, a significant restriction, and

(b)

P lacks capacity to consent to those arrangements,

that person must apply to a Capacity Professional to oversee the completion of the
assessments of the requirements set out in section 50.

(3)

Where P, P's Representative or an ICR object to the

arrangements, a Capacity Professional -

(a)

must complete the assessments required by section
50(b) (capacity), (c) (significant restriction) and (f) (best
interests), and

(b)

may complete, or arrange for the completion of, the
other assessments required.

(4)

Under this process, a protective authorisation may be granted

by a Capacity Professional for a period not exceeding 12 months.

Protective authorisation process B.
59.

(1)

This process applies where the relevant arrangements are not

provided, or are not to be provided, by or on behalf of the Committee and, for the
avoidance of doubt, includes where they are, or are to be provided, by or on behalf of
the Chief Pleas of Sark.

(2)

Where a prescribed person believes that -

(a)

those arrangements in relation to P amount to, or will
amount to, a significant restriction, and

(b)

P cannot consent to those arrangements,

that person must -

(i)

grant a protective authorisation for a period not
exceeding 28 days, and

(ii)

apply to a Capacity Professional to oversee the
completion of the other assessments required by
section 50.

(3)

A Capacity Professional -

(a)

must complete the assessments required by section 50(c)

(significant restriction) and (f) (best interests), and

(b)

may complete, or arrange for the completion of, the
other assessments required.

(4)

Under this process, a protective authorisation may be granted

by a Capacity Professional for a period not exceeding 12 months.

Protective authorisation process C.
60.

(1)

This process applies where the relevant arrangements relate to

P's admission to a hospital operated by the Committee.

(2)

Where a prescribed person believes that -

(a)

P is likely to remain admitted to hospital for a period of
up to 28 days only,

(b)

those arrangements in relation to P amount to, or will
amount to, a significant restriction, and

(c)

P cannot consent to those arrangements,

that person must grant a protective authorisation for a period not exceeding 28 days.

(3)

In any other case, where a prescribed person believes that -

(a)

the arrangements in relation to P amount to, or will
amount to, a significant restriction,

(b)

P cannot consent to those arrangements,

that person must (i)

grant a protective authorisation for a period not
exceeding 28 days, and

(ii)

apply to a Capacity Professional to oversee the
completion of the other assessments required by
section 50.

(4)

Where a prescribed person has granted a protective

authorisation under subsection (2) but believes that P is likely to remain admitted to
hospital after the expiry of the original 28 day period, that person must apply to a
Capacity Professional to oversee the completion of the other assessments required by
section 50.

(5)

A Capacity Professional -

(a)

must complete the assessments required by section
50(b) (capacity), (c) (significant restriction) and (f) (best
interests), and

(b)

may complete, or arrange for the completion of, the
other assessments required.

(6)

Under this process, a protective authorisation may be granted

by a Capacity Professional for a period not exceeding 12 months.

Power of Capacity Professional to extend protective authorisation granted by
prescribed person under process C.
61.

A Capacity Professional may extend a protective authorisation granted

by a prescribed person under section 60(2) for a period of up to 7 days where that
Professional believes it is necessary to do so in the best interests of P.

Portability of protective authorisation.
62.

Where a person ("P") is -

(a)

subject to a protective authorisation, and

(b)

moved to a new placement,

that protective authorisation continues to have effect, and a further protective
authorisation is not required, if a Capacity Professional believes that the relevant
arrangements in the new placement would not require a material condition to be
varied by imposing a further restriction on P.

Suspension of protective authorisation.
63.

A protective authorisation -

(a)

may be suspended by a Capacity Professional for a
period not exceeding 1 month, but

(b)

may only be re-activated subsequently where a
Capacity Professional believes that the relevant
arrangements would not require a material condition to
be varied by imposing a further restriction on P.

Variation of protective authorisation.
64.

A Capacity Professional may vary a protective authorisation if that

Professional is satisfied that -

(a)

consultation under section 67 has been carried out,

(b)

a re-assessment of the relevant qualifying requirements
has taken place,

(c)

the variation is due to a change of P's placement.

Cessation of protective authorisation.
65.

(1)

A protective authorisation ceases to have effect where -

(a)

the period for which the protective authorisation was
granted has expired, without it being renewed or
extended,

(b)

a Capacity Professional discharges the protective
authorisation, or

(c)

the Tribunal makes an order discharging the protective
authorisation.

(2)

For the avoidance of doubt, a protective authorisation does not

automatically cease to have effect if P becomes subject to an order under the Mental
Health Law.

Renewal of protective authorisation.
66.

(1)

A Capacity Professional may, on one or more occasions, renew

a protective authorisation in accordance with this section for a specified period ("the
renewal period") of up to 12 months.

(2)

For the avoidance of doubt, a protective authorisation which

has ceased to have effect cannot be renewed.

(3)

A Capacity Professional may renew a protective authorisation

if -

(a)

the Capacity Professional is satisfied -

(i)

that the qualifying requirements continue to be
met, and

(ii)

that it is unlikely that there will be any
significant change in P’s condition during the
renewal period which would affect whether
those requirements are met, and

(b)

the Capacity Professional has carried out consultation
under section 67.

Consultation.
67.

(1)

Consultation under this section must be carried out with -

(a)

the person subject to the protective authorisation ("P"),

(b)

P's Representative (including an attorney under a valid
lasting power of attorney granted by P or a guardian
appointed for P by a court), or any person named by P
as someone to be consulted about arrangements of the
kind in question, and

(c)

any person engaged in caring for P or interested in P’s
welfare.

(2)

The main purpose of the consultation under this section is to try

to ascertain P’s wishes or feelings in relation to the arrangements.

(3)

If it is not practicable or appropriate to consult a particular

person falling within subsection (1), the duty to consult that person does not apply.

Reassessment and challenge

Power and duty of Capacity Professional to reassess the qualifying requirements.
68.

(1)

Subject to subsection (2), a Capacity Professional may at any

time complete, or arrange for the completion of, any reassessment required for the
grant of a protective assessment.

(2)

A Capacity Professional must complete, or arrange for the

completion of, the relevant reassessments -

(a)

if a reasonable request is made by a person named in
section 67(1),

(b)

if P becomes subject to an order under the Mental Health

Law,

(c)

if subsection (3) applies, and

(d)

if (in any other case) a Capacity Professional becomes
aware of a significant change in P’s condition or
circumstances.

(3)

This subsection applies where -

(a)

the arrangements provide for P to reside in, or to receive
care or treatment at, a specified placement,

(b)

the Capacity Professional becomes aware that P does
not wish to reside in, or to receive care or treatment at,
that placement.

Challenge to protective authorisation.
69.

(1)

The following persons may apply to the Tribunal to challenge a

protective authorisation in relation to a person ("P") -

(a)

P,

(b)

P's Representative,

(c)

an ICR, or

(d)

where P is under 18, any person with parental
responsibility.

(2)

Any application to the Tribunal must be made in accordance

with rules of court made under section 83.

Referral of protective authorisation.
70.

(1)

Without prejudice to any other power or duty to refer a matter

to the Tribunal, and subject to subsection (2), a Capacity Professional may refer P's
case to the Tribunal for consideration.

(2)

A Capacity Professional may not make a referral under

subsection (1) where an application has been made to the Tribunal under section 69
and -

(a)

it has not been withdrawn, or

(b)

no determination has been reached by the Tribunal in
relation to the application.

(3)

Any referral to the Tribunal must be made in accordance with

rules of court made under section 83.

Representatives

Person's representative.
71.

(1)

Where a protective authorisation is granted in relation to a

person ("P"), a Capacity Professional must appoint a representative for P ("P's
Representative") as soon as reasonably practicable.

(2)

A person may only be appointed as P's Representative if that

person -

(a)

has attained the age of 18,

(b)

consents to carry out the functions set out in subsection
(3), and

(c)

is, in the opinion of the Capacity Professional, an
appropriate person to -

(i)

carry out those functions, and

(ii)

otherwise represent P in relation to the
protective authorisation.

(3)

The functions of P's Representative are to -

(a)

maintain regular contact with P, whether by visiting in
person or otherwise, and

(b)

in relation to the protective authorisation -

(i)

provide support to P so that P may participate as
fully as possible in any relevant decision,

(ii)

obtain and evaluate relevant information,

(iii)

ascertain what P's wishes and feelings are, or
would be likely to be if P had capacity, in

relation to the relevant arrangements for P's
care,

(iv)

represent P's wishes and feelings in relation to
any

reassessment

or

challenge

(including

making any application), and

(v)

do, or arrange to have done, any other
reasonably practicable thing to support P.

(4)

P's Representative may take all steps necessary to carry out the

functions set out in subsection (3), and in particular -

(a)

may interview P in private, and

(b)

may, at all reasonable times, examine and take copies of
-

(i)

any health record of P, and

(ii)

any record of, or held by, an Island authority and
compiled in connection with a social services
function,

which the person holding the record considers may
allow P's Representative to carry out the functions set
out in subsection (3).

(5)

For the avoidance of doubt, P's Representative has the same

rights to challenge any decision as if the representative were any other person engaged
in caring for P or interested in P's welfare.

(6)

Where P's Representative is appointed under subsection (1), the

Capacity Professional must take such steps as are reasonably practicable to help P and
P's Representative understand -

(a)

the effect, purpose and duration of the protective
authorisation,

(b)

any conditions to which the authorisation is subject,

(c)

the right to request a re-assessment of the qualifying
requirements of the protective authorisation by a
Capacity Professional,

(d)

the right to make an application to the relevant court or
tribunal challenging the protective authorisation,

(e)

any other right to make a complaint concerning the
protective authorisation,

(f)

how to exercise the rights set out in paragraphs (c) to (e),
and

(g)

the right to request the appointment of an ICR under
Part 7.

(7)

Where P's Representative -

(a)

no longer wishes to carry out the functions set out in
subsection (3), or

(b)

is, in the Capacity Professional's opinion, unfit or
otherwise unable to carry out those functions,

the Capacity Professional may appoint another person as P's Representative in the first
person's place in accordance with this section.

(8)

The Committee may by regulation -

(a)

amend subsections (2) and (3),

(b)

make such other provision as to the functions of
representatives appointed under this section as it thinks
fit.

General

Amendment of this Part.
72.

(1)

The States may by Ordinance amend this Part where it appears

to the States to be necessary or expedient to do so for the purpose of -

(a)

protecting persons who fall within this Part from harm,

(b)

promoting the proper care of those persons,

(c)

facilitating the fair and efficient carrying out of the

functions of Capacity Professionals, P's Representatives
and ICRs, and

(d)

discharging any international obligation to which the
Bailiwick, or any part thereof, is subject.

(2)

An Ordinance made under this Law by the States applying in

Sark ceases to have effect in Sark if, at the first or second meeting of the Chief Pleas of
Sark following the approval date, the Chief Pleas resolve to disapprove its application
to Sark.

(3)

If the Chief Pleas of Sark resolves to disapprove the application

of an Ordinance in accordance with subsection (2), the Ordinance ceases to have effect
in Sark, but without prejudice to -

(4)

(a)

anything done under the Ordinance in Sark, or

(b)

the making of a new Ordinance having effect in Sark.

Subsection (1) is without prejudice to any other provision of this

Law conferring power to make Ordinances and vice versa.

PART 9
SAFEGUARDING

Safeguarding.
73.

(1)

The States may by Ordinance make such provision as they see

fit in relation to safeguarding vulnerable persons aged 18 or over ("vulnerable
persons").

(2)

The Chief Pleas of Sark may by Ordinance make such provision

as they see fit in relation to safeguarding vulnerable persons.

(2)

Without limiting the power set out in subsection (1) or (2), an

Ordinance under that subsection may, in particular, make provision in relation to -

(a)

the grounds for, and conduct of, safeguarding
enquiries,

(b)

the establishment of any body to help and protect
vulnerable persons in the Bailiwick or any part
thereof,

(c)

the grounds for, and conduct of, safeguarding
vulnerable persons reviews,

(e)

the disclosure, and sharing, of information for the
purposes of safeguarding vulnerable persons, and

(f)

rights of entry and rights to require information or
the production of documents from any person in
relation

to

any

safeguarding

enquiry

or

safeguarding vulnerable persons review,

(g)

the creation and punishment of offences for
contravention of any rights set out in paragraph (f).

PART 10
GENERAL PROVISIONS

Research

Research: power to make Ordinances.
74.

The States may by Ordinance make such provision as they think fit in

relation to research involving persons who lack capacity.

Criminal provisions

Ill-treatment or neglect.
75.

(1)

A person ("D") -

(a)

who ill-treats or wilfully neglects a person ("P") who
lacks, or whom D reasonably believes to lack, capacity
to consent to the acts which constitute the ill-treatment
or wilful neglect, and

(b)

who -

(i)

has the care of P,

(ii)

is an attorney under a lasting power of attorney
created by P, or

(iii)

is guilty of an offence.

is a guardian appointed by the court for P,

(2)

A person guilty of an offence under this section is liable -

(a)

on summary conviction, to imprisonment for a term not
exceeding 2 years or a fine not exceeding level 5 on the
uniform scale, or both,

(b)

on conviction on indictment, to imprisonment for a term
not exceeding 5 years or a fine, or both.

Effect on criminal law.
76.

For the avoidance of doubt, it is hereby declared that nothing in this

Law is to be taken to affect the law relating to murder or manslaughter, or the
operation of section 5 of the Homicide and Suicide (Bailiwick of Guernsey) Law, 2006l
(criminal liability for complicity in another's suicide).

General

Disclosure.
77.

(1)

A person ("A") may disclose any information or document to

another person ("B") for the purposes of -

(a)

carrying out a function under, or making a decision in
accordance with, this Law, or

(b)

permitting B to carry out any preparatory steps related

_____________________________________________________________________
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to carrying out such a function or making such a
decision,

where it is the best interests of the person for whom the function is being carried out
or in respect of whom the decision is being made (as the case may be) for the disclosure
to take place.

(2)

Except as provided by subsection (3), the supply of information

under this section is to be taken not to breach any restriction on the disclosure of
information (however arising or imposed).

(3)

This section does not authorise the doing of anything that

contravenes the Data Protection (Bailiwick of Guernsey) Law, 2017.

(4)

This section does not affect a power to supply information that

exists apart from this section.

Power to carry Law into effect by Ordinance.
78.

(1)

The States may by Ordinance make such other provision as they

think fit for the purposes of carrying this Law into effect in Guernsey and Alderney.

(2)

The Chief Pleas may by Ordinance make such additional

provision as they think fit for the purposes of carrying this Law into effect in Sark.

Savings and transitional provisions, etc.
79.

(1)

The States by Ordinance may make such provision as they see

fit in relation to savings and transitional provisions, including the making of
consequential amendments and repeals.

(2)

Without limiting the power under subsection (1), an Ordinance

made under this section may amend the Mental Health (Bailiwick of Guernsey) Law,
2010 or any enactment made under that Law in order to make any amendments
necessary for the purpose of this Law in relation to the Mental Health and Capacity
Review Tribunal.

(3)

This section is without prejudice to section 20 of the

m
Interpretation and Standard Provisions (Bailiwick of Guernsey) Law, 2016 .

Code of practice.
80.

(1)

The Committee shall prepare and issue a code of practice (a

"code") -

(a)

for the guidance of persons assessing whether a person
has capacity in relation to any matter,

(b)

for the guidance of persons acting in connection with the
care or treatment of another person,

(c)

for the guidance of attorneys under lasting powers of
attorney,

(d)

with respect to advance decisions and advance care
plans,

(e)

for the guidance of persons acting in connection with

_____________________________________________________________________
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protective authorisations, and

(f)

with respect to such other matters concerned with this
Law as it thinks fit.

(2)

The Committee may from time to time revise a code.

(3)

It is the duty of a person to have regard to any relevant code

when acting in relation to a person who lacks capacity and is doing so in one or more
of the following ways -

(a)

as the attorney under a lasting power of attorney,

(b)

as a person acting in relation to a protective
authorisation,

(4)

(c)

in a professional capacity, or

(d)

for remuneration.

If it appears to a court or tribunal conducting any criminal or

civil proceedings that -

(a)

a provision of a code, or

(b)

a failure to comply with a code,

is relevant to a question arising in the proceedings, the provision or failure must be
taken into account in deciding the question.

(5)

Before preparing or revising a code, the Committee must

consult such persons as it considers appropriate, including but not limited to -

(a)

the Policy and Finance Committee of the States of
Alderney, and

(b)

(6)

the Policy and Finance Committee of the Chief Pleas.

The Committee must arrange for any code that it has issued to

be published in such a way as it considers appropriate for bringing the code to the
attention of persons likely to be concerned with its provisions.

Laying of regulations.
81.

Regulations under this Law shall be laid before a meeting of the States

as soon as possible after being made; and, if at that or the next meeting the States
resolve that the regulations be annulled, then they shall cease to have effect, but
without prejudice to anything done under them or to the making of new regulations.

Special provisions governing application of regulations and codes of practice to
Sark.
82.

Regulations made, and any code of practice issued, by the Committee

shall not have effect in respect of Sark until, and unless, they have been approved by
resolution of the Medical & Emergency Services Committee of the Chief Pleas.

Rules of court.
83.

(1)

Subject to subsection (3), a court may by order make rules

dealing with all procedural and incidental matters arising under this Law, and
generally for carrying this Law into effect.

(2)

Rules under subsection (1) may, without limitation be made -

(a)

in respect of the practice and procedure to be followed
in connection with proceedings before the court under
this Law, and

(b)

without prejudice to the generality of paragraph (a),
generally in respect of -

(i)

applications under this Law (including the
hearing and determination of applications
otherwise than in open court),

(ii)

practice and procedure under this Law before
the court, and

(iii)

in the case of the Royal Court, practice and
procedure under this Law before the Tribunal,

(c)

in respect of evidence including, without limitation,
rules as to the admission of evidence and evidential
presumptions,

(d)

for the visiting and interviewing of persons in private
by or under the directions of the court, and

(e)

in respect of the joinder of such persons as parties.

(3)

Rules made under subsection (1) by the Court of Alderney or

the Court of the Seneschal shall, without prejudice to the validity of anything done
under them, or to the making of new rules, cease to have effect -

(a)

if they are disapproved by the Royal Court, immediately
upon such disapproval, or

(b)

if they are not approved by the Royal Court within 3
months after being made, at the expiration of those 3
months.

(4)

Subsection (1) is without prejudice to any other power to make

(5)

Unless the context requires otherwise, for the purposes of this

rules.

section, "court" means -

(a)

in respect of Alderney, the Court of Alderney,

(b)

in respect of Sark, the Court of the Seneschal, and

(c)

in respect of Guernsey, the Royal Court (and for the
purposes of this section, "the Royal Court" means the
Royal Court sitting as a Full Court).

Miscellaneous

Citation.
84.

This Law may be cited as the Capacity (Bailiwick of Guernsey) Law,

2020.

Commencement.
85.

(1)

This Law shall come into force -

(a)

in respect of Guernsey and Alderney, on the day
appointed by Ordinance of the States, and

(b)

in respect of Sark, on the day appointed by
Ordinance of Chief Pleas.

(2)

An Ordinance made under subsection (1) may appoint different

dates for different provisions and for different purposes.

ITEM 05

POLICY & FINANCE COMMITTEE
Report with proposition to Midsummer Chief Pleas, 8th July 2020

THE MARRIAGE (BAILIWICK OF GUERNSEY) LAW, 2020

The States of Guernsey have provided a Policy Letter ( see Appendix A) and subsequent
Policy Letter (see Appendix B) which explain in detail the considerations which have led to
the production of the Marriage (Bailiwick of Guernsey) Law, 2020. This report offers a
summary of the reasons for, and purpose of, the introduction of this law.
Marriage procedures are set out in the “Loi ayant rapport aux Mariages Célébrés dans les Iles
de Guernesey, d’Auregny et de Serk”, of 1919, (“the Law”) which replaced a law of 1840.
Although it has been amended in minor respects, there has been no significant reform of the
Law.
A new Marriage Law is required that is simpler; fits the needs of a modern society; is inclusive;
and maintains sufficient safeguards to prevent illegal, sham or forced marriages. Amending
and modernising the Law would show that the Bailiwick is a forward thinking and progressive
jurisdiction and bring us in line with changes made in other places, such as Scotland and
Jersey. It is also desirable to have Bailiwick - wide legislation that provides a consistent
approach throughout the islands.

Proposition That Chief Pleas approves the Projet de Loi entitled “The Marriage (Bailiwick of
Guernsey) Law, 2020”

Conseiller Peter La Trobe-Bateman
Chairman, Policy & Finance Committee

P.2019/10

APPENDIX A

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY
POLICY & RESOURCES COMMITTEE
REFORM OF THE MARRIAGE LAW

The States are asked to decide:Whether, after consideration of Policy Letter of the Policy & Resources Committee
entitled ‘Reform of the Marriage Law’, dated 14th January, 2019 they are of the
opinion:1.

To approve the proposals laid out in section 6 of the Policy Letter to reform the
marriage law.

2.

To direct the Policy & Resources Committee to oversee the preparation of the
legislation and supporting policy guidance to implement the reforms as agreed
in Proposition 1.

3.

To direct the preparation of such legislation as may be necessary to give effect
to the above decision.

The above Propositions have been submitted to Her Majesty's Procureur for advice on
any legal or constitutional implications in accordance with Rule 4(1) of the Rules of
Procedure of the States of Deliberation and their Committees.
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY
POLICY & RESOURCES COMMITTEE
REFORM OF THE MARRIAGE LAW

The Presiding Officer
States of Guernsey
Royal Court House
St Peter Port
14th January, 2019
Dear Sir
1.

Executive Summary
This Policy Letter sets out the findings from the Review into the current law
governing how and where couples can marry. It proposes that the current
marriage law is repealed and replaced to ensure that it is simpler; fits the needs
of a modern society; is inclusive; and maintains sufficient safeguards to prevent
illegal, sham or forced marriages.
Amending and modernising the law would bring us in line with jurisdictions such
as Scotland and Jersey, and show the Bailiwick as a forward thinking and
progressive jurisdiction.
The updated law is intended to cover the whole Bailiwick, bringing greater
consistency and clarity to the marriage formalities and requirements across all
the islands, making it easier for anyone wishing to hold their marriage ceremony
in one of the islands.
A couple’s wedding day is often seen as one of the most important days of a
person’s life that requires a special level of celebration and expenditure by the
couple, their friends and family. The ceremony is a solemn undertaking involving
a commitment to each other, taken in front of witnesses and in most cases family
and friends. It is also a legal transition in which the state has an interest and so it
must be clear when it has come into being. Therefore, there must be sufficient
scrutiny and steps taken to try to ensure those seeking to marry are legally free
to do so and to try and prevent sham and forced marriages.
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In December 2015, (Billet d’État XXIII1) the States directed the then Policy Council
to address the issues raised by the work on the Union Civile proposals, which
included the need to modernise the formalities of marriage, including procedural
ones.
Subsequently, on 27th June, 2017, (Billet d’État XII2) reform of the marriage law
was prioritised in the Policy & Resource Plan, to be led by the Policy & Resources
Committee, (the Committee) in collaboration with HM Greffier. The Committee
approved the Review’s terms of reference (Appendix B) in November 2017.
Reform of the marriage law aligns with the Public Service Reform3 agenda by
transforming services so that they meet customer expectations.
The stakeholder consultation findings4 showed that the community was in the
main supportive of the proposals, as set out in section 6.
Recommendations:
The Propositions to which this Policy Letter is attached recommend the States:
1.

To approve the proposals set out in section 6 of the Policy Letter to
reform the marriage law;

2.

To direct the Policy & Resources Committee to oversee the preparation
of the legislation and supporting policy guidance; and

3.

To direct the preparation of such legislation as may be necessary to give
effect to the above decision.

1

Billet d’Etat XXIII, 2015 - Same-sex marriage
Billet d'Etat XII, 2017 - The Policy & Resource Plan - Phase 2
3 Public Service Reform
4 Marriage law reform public consultation findings
2
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2.

Background
The Guernsey marriage procedures are set out in the “Loi ayant rapport aux
Mariages Célébrés dans les Iles de Guernesey, d’Auregny et de Serk”, of 1919,
(“the Law”) which replaced a law of 1840. The Law sets out the options available
to enter into a marriage today and that HM Greffier is the Registrar General of
marriages. Although it has been amended in minor respects, there has been no
significant reform of the Law. The Law also applies to Sark although that island
has made some amendments in recent years. Alderney has a separate law
enacted in 1923, but its terms are similar except for a few differences such as,
for example, residency periods (see paragraph 3.12).
The 1840 law introduced the possibility of civil marriages, although Anglican
marriages continued, as they do today, governed by a separate set of
requirements overseen by ecclesiastical law. Hence, since 1840 there has been
provision for civil and religious marriage and a dual system of civil and religious
preliminaries.
In most jurisdictions there has been a gradual shift in the past few decades from
mainly religious marriages, conducted in religious buildings with significant
religious rites, to civil marriages. In Guernsey, civil marriages are conducted at
the Office of the Registrar General, the Greffe, in St James’ Assembly Hall or in
private residences. In the Bailiwick, the most popular form of religious marriage
is Anglican, followed by Roman Catholic and then Methodist ceremonies
(Appendix A). Since 2011, around 300 marriages per year have been conducted
in the islands of which the majority were civil ceremonies.
The UK’s Marriage Act, 1994 introduced the ability to conduct civil marriages in
‘approved premises’, those being mainly hotels and public buildings. This proved
very popular and by 2012, 60% of civil marriages in England and Wales were
conducted in approved premises5.
In August 1993, (Billet d’État XV) the States resolved to amend the Law to allow
one additional building to be licensed for the solemnisation of civil marriages, in
addition to the Greffe. St James’ Assembly Hall was licensed on the 3rd October,
1994.

5

https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/
marriagecohabitationandcivilpartnerships/bulletins/marriagesinenglandandwalesprovi
sional/2014-06-11
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Since 1993, some consideration has been given to allowing marriages to take
place in other locations, such as Castle Cornet, but this was not progressed until
May 2014 when the then Policy Council established a working party called the
Union Civile working party, whose work resulted in the Same-Sex Marriage
(Guernsey) Law, 2016. During these discussions the current marriage law was
reviewed and some proposals for change were set out. In Alderney, more
flexibility in terms of location were introduced in 2005, and likewise in Sark in
2013.
In December 2015, the States agreed (Billet d’État XXIII6) -‘To direct the Policy
Council to bring forward, in a timely manner, separate Policy Letters to address
the issues raised by the work on Union Civile including those relating to the
procedural formalities relating to marriage, which included but were not limited
to notice periods and the time and place that a marriage can be solemnized.’
On 27th June, 2017, (Billet d d’État XII7) reform of the marriage law was prioritised
in the Policy & Resource Plan, in support of achieving the “One Community:
inclusive and committed to social justice” outcome.
In November 2017, the Committee approved the terms of reference for the
review of the Law (Appendix B) and a working group was established including
representation from the Law Officers, Marketing & Tourism and Borders &
Immigration.
3.

Current position and reasons for change
Over the years, the principles underlying the UK marriage legislation have
remained the same, with the exception of Scotland which, for example, has for
some time had a different minimum legal age and parental consent for those 16
years and above is not required. However, there have been some recent
amendments to the UK legislation to reflect cultural and social changes, including
first allowing for civil partnerships and then more recently same-sex marriage8.
The residency requirements for obtaining a marriage certificate or licence have
been removed or reduced and today marriages can take place in many different
venues in the UK.

6

Billet d’Etat XXIII, 2015 - Same-sex marriage
Billet d'Etat XII, 2017 - The Policy & Resource Plan - Phase 2
8 England and Wales marriage law changes
7
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Since the Law was enacted in 1919, there has not been a thorough review or any
substantial changes made to it. It is now considered necessary to modernise,
simplify and make it more inclusive, while putting in place effective safeguards
to prevent illegal, forced or sham marriages. The methods available to meet
these objectives are now more effective than those that were available in the
past.
Amending and modernising the Law would show that the Bailiwick is a forward
thinking and progressive jurisdiction and bring us in line with changes made in
other places, such as Scotland and Jersey9. It is also desirable to have Bailiwickwide legislation that provides a consistent approach throughout the islands.
At present, to apply for an authority to marry, for all except Anglican marriages,
notice of marriage needs to be given by one of the couple intending to marry, in
person, to the Registrar General at the Greffe10. The Ecclesiastical Court11 issues
licences for Anglican marriages.
There are three types of authority for civil marriage: certificate, licence or special
licence, and the residency requirements and notice periods differ for each
authority.
The notice period (the period between notice being given and the certificate or
licence being issued) is used to carry out the necessary checks such as
immigration checks and, for a marriage by certificate, to make the details about
the planned marriage public, by displaying the Notice on the noticeboard at the
Greffe, for 21 days. These requirements are unduly complicated and
inconsistent, as set out in paragraph 3.5 and their rationale is uncertain. The
requirements to apply for an authority to be married need to be simplified and
removed where they no longer serve a purpose.
Any immigration checks are carried out once notice of marriage has been given
which, depending on the type of authority, could be between one clear day and
one month before the date of the marriage. Non-European Economic Area (EEA)
nationals seeking to get married in Guernsey must have the appropriate
immigration permission in accordance with the Immigration Act, 1971 as
extended to the Bailiwick of Guernsey.

9

https://www.jerseylaw.je/laws/enacted/Pages/L-19-2018.aspx#_Toc515632857
Guernsey Royal Court
11 Ecclesiastical court website
10
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In the UK, the notice period can be extended from 28 days to 70 days should
additional time be needed to carry out immigration checks on non-EEA nationals.
In Jersey, immigration checks are now carried out before notice of marriage can
be given. The step to ensure appropriate immigration permission has been
granted, before issuing an authority to marry, is a recognised measure that
provides greater protection against sham1213 and forced marriages being formed
to gain an immigration advantage, which is a particular issue in the UK. There is
a need to review Guernsey’s approach to these safeguards to ensure alignment
with other jurisdictions and in particular the UK legislation.
Notice of marriage can presently be given no more than three months prior to
the intended marriage date and the authority, regardless of type, ceases to be
valid following three calendar months from the date of giving notice. Many
couples arrange their marriage years in advance of the marriage date and
therefore the current periods for notice and validity of authority do not give
sufficient levels of certainty.
To give notice the couple need to provide specific details and documentation so
that their identification can be verified and their legal right to marry checked,
such as by producing a Certificate of No Impediment or Decree Absolute (proof
of divorce). Currently, only one person in the couple who wishes to be married
is required to give notice of marriage and a declaration is signed stating that both
parties are free to marry and the appropriate notice fee paid.
The preliminaries required for Anglican marriages are different and
opportunities to align the pre marriage requirements have been identified
through consultation with the Dean of Guernsey. It is proposed that consultation
will continue to seek to align the preliminaries undertaken by the Ecclesiastical
Court with those of the Registrar General, and for close cooperation going
forward.
Marriage details are kept electronically on a database from which certificates
have been printed and certified by a Deputy Registrar for marriages since 2005.
The technology exists to allow the process of giving notice and receiving a licence
to be carried out digitally, which would be especially beneficial for non-resident
couples.

12

‘where the marriage or civil partnership is contracted for immigration advantage by a
couple who are not in a genuine relationship’
13

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/256257/Sham_Marriage_and_Civil_Partnerships.pdf
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Both Alderney and Sark have reduced the required residency period to three
days to make it easier for couples to fulfil the residency requirement and marry.
Jersey has never imposed a residency requirement; it currently has
approximately 450 to 500 non-Anglican marriages a year of which about a
quarter to a third are non-residents. With the introduction of marriages outdoors
(July 2018), Jersey is expecting the number of non-resident marriages to increase
further.
It is uncertain why residency was specified in the Law for civil marriages, although
it might be that this is a historical aspect of the Law relating to when only
religious ceremonies were conducted and where evidence of a qualifying
connection to the parish church was required, as part of the preliminaries. It is
now recognised that provided that there is a sufficient period between couples
giving Notice of Marriage and the issue of an authority to be married, any
required checks can be conducted whether or not the couple are resident. By
reducing or removing the residency period, it may encourage more marriages to
take place in Guernsey by non-residents and help to develop a ‘marriage tourism’
offer, as well as potentially align with changes already made in Sark and Alderney
to reduce residency periods.
Those who can legally conduct civil marriages, the ‘celebrants’, are either the
Registrar General or one of his Deputies, who are sworn in by the Royal Court.
The Registrar General recruits the Deputy Registrars and provides training inhouse. Church of England clergy licensed by an ecclesiastical authority carry out
Anglican ceremonies. For other religions, where the building is licensed by the
Royal Court, celebrants must be nominated by the religious organisation and
approved by the Registrar General.
Today, there is a growing demand for an alternative to traditional religious and
civil marriage ceremonies, with people who do not follow a religion or who have
different religious beliefs wanting the option to personalise their ceremony to
reflect their beliefs. Humanist and other non-religious marriages have seen a
significant increase in popularity and are now legally recognised in some
jurisdictions such as Scotland (2005)14, and more recently in Jersey (July 2018),
where non-religious belief celebrants, such as Humanists can conduct legal
marriages. However, these ceremonies are not legally recognised in this
Bailiwick, which means couples who wish to have a Humanist or non-religious
ceremony also have to undergo a separate, legally recognised, civil ceremony.

14

https://www.nrscotland.gov.uk/files/statistics/annual-review-2013/html/rgar-2013marriages-and-civil-partnerships.html
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Many couples who choose to have a civil marriage at the Greffe, which takes
about ten minutes, often do so without great ceremony. This is because they
have organised a Humanist or other non-religious ceremony to take place on
another day, often at a hotel, where they dress up, exchange vows and host a
reception for their guests. In Guernsey, feedback received from celebrants and
couples is that they would much prefer to be able to have just the one, legally
recognised ceremony, combining the legal requirements and non-religious
ceremonies together.
While many couples today decide not to marry at all, others decide to travel to
jurisdictions that permit a wider range of choice in terms of types, locations and
times. For example, the Greffe issues a number of certificates of nonimpediment to residents who are going to be married elsewhere.
At present, a civil marriage can be conducted at the Greffe, St James’ Assembly
Hall, in a private residence (including Sausmarez Manor) or in appropriate cases
in a hospital or care home at short notice. There have been enquiries and
requests from couples, celebrants and members of the hospitality and tourism
industries to increase the number and type of locations where couples can
choose to solemnise their civil marriage.
Allowing more locations to be licensed for civil marriages, such as Castle Cornet,
Les Cotils, hotels and outdoor locations, such as beaches and parks, would
increase the options for Islanders and visitors who may wish to hold their
marriage celebrations in the Bailiwick and could mean that more marriages are
conducted here. In both Alderney and Sark, changes to the Law have been made
allowing marriages by special licence to take place in any location (building or
other place) if approved by the Registrar.
Religious ceremonies may be conducted in Anglican churches and buildings
licensed for that purpose by the Royal Court, including the buildings of other
denominations, such as Methodist and Catholic churches. Marriages in a licensed
building conducted by approved persons can take place without the Registrar
General or one of his Deputies being present. At this time, there are no licensed
buildings or appointed persons authorised to conduct Islamic, Jewish or Hindu
ceremonies. Marriages solemnized by these religions are therefore not legally
recognised in the Bailiwick, but there is no legal reason to prevent these or other
religious organisations making a request for their buildings to be licensed and
celebrants approved. It is more difficult for some groups to comply if they do not
have a regular place of worship exclusively used by their worshippers or they do
not have enough regular worshippers to qualify, since under Article 27 of the
1919 Law, 20 people are required to confirm the building as their ‘ordinary place
of worship’.

Page 9 of 34

It is anticipated that if more venues become available the number of civil
marriages being conducted at the Greffe would reduce, as people choose to
marry in other venues and tailor their marriage ceremony and arrangements to
suit how they want to be married, as has been the case in Jersey.
Historically, marriage ceremonies were held in daylight hours to discourage
secret or forced marriages. Legally no restrictions exist on the days a ceremony
can take place, but civil marriages must be conducted between the hours of 8am
to 3pm, which can be extended by special licence. If the ceremony is held at the
Greffe, it must take place during the hours of 9am to 4pm, Monday to Friday or
on a Saturday morning. This does not necessarily offer the flexibility that many
couples would like.
At the moment, there is a legal ban on including any religious content during a
civil ceremony conducted at the Greffe. In some other jurisdictions, the approach
has been relaxed and some content of a religious nature is allowed, such as
hymns and readings.
There is a legal requirement for the building where the ceremony is taking place
to be open to members of the public to attend on the day should they wish,
including in private residences. It is thought that the requirement to enable
members of the public to attend was to prevent illegal marriages, as marriages
were meant to be public declarations of commitment and not held in secret.
Public access allowed objections to the marriage to be made in the days when
many people were illiterate. However, in Guernsey, there are no known
instances of an objection being made in a ceremony. If an objection were to be
made there is no provision in the Law for such an objection to be effective and
prevent the marriage proceeding. It is intended that the marriage details will
continue to be published and made accessible, so any legal objection to the
marriage can be made before the ceremony, by lodging a written, signed ‘caveat’
with the Greffe, as currently.
In terms of safeguards in place to prevent illegal, forced and sham marriages, the
historical means are no longer deemed the most effective or efficient way to
prevent these from taking place. Previously, it was believed that allowing
ceremonies to be open to the public and in daylight hours would act as a
deterrent, with couples often being known to the communities where they were
getting married. However, it is no longer felt that these safeguards are sufficient,
in either preventing or managing these instances and they should therefore be
removed and replaced with more effective measures.
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More effective and efficient means of prevention and identification would
include making the information of the intended marriage more accessible to
more people before the authority to marry is issued, so that a formal objection
to the marriage could be made should a member of the public wish to do so.
Currently only the details of a marriage by certificate are published and only on
the Greffe noticeboard.
4.

Consultation and Review findings
To inform the Review those who are directly involved in or with the marriage
formalities and procedures or representatives of interested groups were
consulted (Appendix C). The public consultation15 was carried out on the outline
proposals informed by the earlier work of the Union Civile group and more recent
findings.
In the main, the consultation responses were supportive of the majority of the
suggested proposals. The summary findings from the public consultation showed
there was strong support for –












15

Just one authority type, instead of three, as currently;
Notice of marriage to be permitted to be given up to a year in advance of
the marriage date;
Giving Notice by email and online;
Requiring confirmation of immigration status before giving Notice of
Marriage;
That non-religious belief celebrants should be authorised to conduct
legally recognised marriages;
Non-religious belief celebrants should meet certain requirements before
being authorised to perform marriages, such as standards or
qualifications;
Marriage ceremonies to be permitted in more locations than currently,
including in more venues, outside and in territorial waters;
Freedom of choice in relation to where couples can choose to marry and
that buildings did not need any additional requirements other than the
existing legal requirements, such as fire and safety regulations and venue
capacity restrictions;
Allowing some religious content to be included in civil ceremonies if
wanted but not conducting the ceremony as a religious ceremony; and

Marriage law reform public consultation findings
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Couples deciding whether the ceremony location is open to the public.

There was also majority support for 



Details of a planned marriage continuing to be made available to the
public, with a preference for the noticeboard at the Greffe and online, on
a dedicated webpage;
Documents continuing to be verified in person; and
More flexibility in relation to the time a ceremony can take place.

Further consideration, in consultation with celebrants and religious groups, was
given to the authorisation process for celebrants and what, if any, form of
registration or licensing for locations was used. It was suggested that the
registration of buildings was no longer necessary if outdoor locations were to be
allowed and given that the celebrants would be required to approve the location.
Both Alderney and Sark were consulted at an early stage and in March 2018 the
Bailiwick Council agreed that Bailiwick-wide legislation would be preferable as it
provides more consistency.
Alderney and Sark have responded to the Policy Letter to confirm that they are
in agreement with the proposals as set out in section 6 of the Policy Letter.
5.

Options appraised
The options were appraised using the desired changes as criteria 




Fits the needs of a modern society;
Is simpler;
Is more inclusive; and
Maintains safeguards to protect against illegal, forced or sham marriages.

The results of the appraisal can be seen in full in Appendix D and the preferred
options are proposed in the next section.
6.

Proposals for change and rationale
Based on the overall findings of the Review, including the public consultation,
the following proposals for change are put forward -
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Giving notice of marriage
1) There should be only one type of authority, called a licence, as this is the
simplest and most straightforward option, as opposed to three types of
authority, each with a different set of requirements, as currently, as set out
in paragraph 3.5.
2) Notice may be given up to one year in advance of the proposed date of
marriage, extended from three months. This will give couples more certainty
when planning their marriage and depending on when notice is given could
give more time for objections to a marriage to be made should someone wish
to.
3) For those in extenuating circumstances to continue to be able to marry at
short notice subject to meeting certain requirements. This would include,
for example, those who are terminally ill and who have a certified medical
certificate confirming that there is a justifiable medical reason to make an
exception and to receive an authority to marry as soon as is practically
possible from receipt of the notice. This retains the availability of a quick
route to accommodate certain circumstances and so is inclusive, whilst
ensuring the necessary checks are conducted safeguarding potentially
vulnerable individuals.
4) Notice of marriage and submission of the required documents to be given
by both parties and to be possible online as well as in person at the Greffe.
This will make the process of giving notice simpler, especially for nonresident couples and reduce the time it takes to verify and check the
provided documentation, whilst ensuring that sufficient safeguards are in
place to validate the identity of each person and confirm that each person is
free to marry by the checks made when couples are physically present at the
Greffe prior to the marriage (proposal 8).
5) All notices of marriage, (except for instances of extenuating circumstances
as in proposal 3), will be published immediately after notice of marriage is
given and the information will be made available to the public at the Greffe
and online up until the marriage takes place. This could be up to a year in
advance of the intended marriage date if proposal 2 is approved and will be
for a minimum of 21 days. The information to be published will be sufficient
to identify the couple intending to marry and the marriage date and further
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details will be made available upon request, as currently. This will enable
those who have a valid objection to the marriage to be able to access the
necessary information to enable them to do so.
6) A caveat (objection) to a marriage will be able to be placed, as currently, by
lodging a written, signed declaration with the Greffe, at any point from the
publishing of the notice, up until the ceremony. If proposals 2 and 4, to
extend the notice period to a year and to publish the notice both at the
Greffe and online, are progressed, the required information will be more
accessible to a wider audience and a caveat will be able to be placed within
21 days, as presently, and up to a year, giving more time to anyone wishing
to place a caveat to do so.
7) Where one or both of the couple requires immigration permission they will
be required to provide the necessary immigration documentation, such as
a marriage visa, before notice of marriage will be accepted. The proposed
change would ensure that the necessary immigration status is confirmed
before notice of marriage is given. This would allow time for the other
verification checks to be carried out, remove the requirement to prove
residency, as in proposal 8, whilst ensuring compliance with immigration
requirements, including those UK requirements which apply in Guernsey.
The change would reduce any potential delays that might be caused by
carrying out immigration checks during the notification period: i.e. if a similar
approach to the UK was taken to seek a 70-day extension of the notice period
to carry out sufficient checks this could be a potential barrier for marriage
tourism if the numbers of non-EEA nationals wishing to marry here were to
increase.
8) Couples will continue to be required to attend the Greffe in person for
identity checks and review of freedom to marry documentation, a
minimum of the day before the date of marriage. This removes the need to
stipulate a residency period, as the couple would need to be present at the
Greffe at least one day before the ceremony for the final checks and to collect
the licence. The Registrar General will have some discretion in exceptional
circumstances, where for example bad weather or illness prevents a couple
from attending the Greffe in person the day before the ceremony. However,
face to face checks will still be required before the ceremony. This simplifies
the process and makes it easier for non-residents to marry here, whilst
making sure sufficient safeguards are in place.
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This is supported by proposal 7 to confirm immigration status before giving
notice.
9) The licence will normally be issued on the first working day after the 21 day
notice period has expired, provided that there is no legal impediment to
the marriage taking place. The licence will be valid for one year from the
date of giving notice to give couples more certainty when planning their
marriage.
Ceremony locations and times
10) Allow the marriage ceremony to be conducted in other buildings and
locations than those currently, including outdoor locations, such as on a
beach, in a garden of a marriage venue or in territorial waters. This
recognises the growing demand for the marriage ceremony to be held in
different types of buildings or locations and gives Islanders and visitors more
choice in where their ceremony could be held. This could improve the
‘marriage tourism’ offer, which could mean that more marriages are
conducted here resulting in possible benefits to the economy.
11) To enable a marriage to take place at any time of the day, subject to
agreement by the chosen celebrant prior to giving Notice of Marriage. This
will give couples more flexibility and could make it easier for those who are
not normally resident in the Bailiwick to marry here.
Location requirements
12) Ceremony locations to be approved by the celebrant with appropriate
guidelines to be provided by the Registrar General, as part of the training
for new celebrants and guidance on the new formalities and procedures.
For example, where an outdoor location is specified it would be helpful for
celebrants to advise couples to seek an alternative location to be identified
in case of poor weather conditions and for guidance to be provided on health
and safety considerations for locations.
13) Marriages must take place in the Bailiwick, whether on land or in the
territorial waters or airspace.

Page 15 of 34

14) It is no longer seen as necessary to continue to authorise or register
premises, as there are sufficient existing regulations and requirements
already in place, such as fire regulations and health and safety legislation.
Outdoor locations would equally not be authorised, because it would not be
practical to police these effectively.
15) Civil ceremonies including non-religious belief ceremonies cannot be held
in places of worship, as currently. Proposal 14 if supported, removes the
requirement for premises to be authorised or registered, which ensures that
only authorised persons conduct religious ceremonies in specified religious
buildings. This proposal provides clarity around particular locations where it
would not be considered appropriate for a civil ceremony to be held.
16) Religious organisations would be free to hold their ceremonies in outside
locations if they wished if permitted by their own regulations.
Privacy of ceremonies
17) Remove the need to make the location of the ceremony accessible and
open to the public enabling couples to hold their ceremony in private
should they wish to, except for outdoor locations where the public have
free access, for example parks or beaches. The requirement to use public
access as a means to prevent illegal, sham or forced marriages is no longer
seen as an effective or necessary safeguard. The alternative proposals
suggested above (2, 4, 5, 6, 7 & 8), offer greater protection by identifying and
acting on any suspected cases before the ceremony.
Ceremony content
18) Provision to be made to allow some limited religious content, in civil and
non-religious belief ceremonies, as happens in Scotland and Jersey. The
provision is supported by the majority of local religious groups, so long as it
is not to the extent that the ceremony is conducted as a religious ceremony.
At present, no religious content or parts of any religious service can be
included in a civil ceremony. The specifics of this provision will be determined
in close consultation with all stakeholders.
19) There is no intention to make changes to the marriage vows other than to
modernise the wording for example changing ‘thee’ to ‘you’, as suggested
in Appendix E.
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20) That the wording of the vows will continue to apply to all marriages, as
currently, including religious and non-religious ceremonies, but excluding
Anglican ceremonies, to ensure a consistent legal basis is maintained. The
specific words used cannot be prescribed for Anglican ceremonies, as the
vows are set out in the authorised Anglican forms of service, as prescribed
under Canon Law and are phrased slightly differently. However, the intention
of Anglican vows is the same as those set out in the 1919 law.
21) To provide clarity within the law the marriage will be deemed to be formed
once both parties and witnesses sign the registration form. At present,
there is no provision identifying the moment when a marriage is formed and
it is desirable that this should be clarified to avoid doubt.
Celebrants
22) New celebrants to be authorised by the Registrar General either; on
nomination by a recognised religion to conduct a particular ceremony
according to that particular religion; or by application to be a civil celebrant.
Non-religious belief celebrants, such as Humanists, will be appointed as civil
celebrants, similar to the approach taken in Jersey.
23) Grandfather rights will apply to existing religious celebrants, including
Anglican celebrants, and they would automatically be regarded as authorised
for the purposes of the new Law, as they have previously been authorised
under the current legislation. However, it is envisaged that current
celebrants would take part in some training to understand the application of
the new legislation. The training would be determined by the celebrant's
previous experience and training and will be at the discretion of the Registrar
General.
24) The Registrar General will establish a suitable recruitment, registration and
training approach to ensure that new and existing religious, civil and nonreligious belief celebrants are suitably experienced, qualified and trained in
the new approach and legislation. All celebrants would be required to meet
certain requirements, including safeguarding and insurance and registration
would be for a set period, such as three years, to be determined in
consultation with stakeholders.
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25) The Registrar General will have the power, in certain circumstances, to
suspend or revoke a celebrant's authorisation, subject to provision for the
celebrant to appeal against his decision.
Other related matters
26) Any duty of Church of England clergy to solemnise marriages, and any
corresponding right of any person to have a marriage solemnised by any
such member of the clergy, does not apply to the marriage of a person who
is divorced and whose spouse is still living. A similar provision is set out in
the Matrimonial Causes Law, (1939) (Art. 63), but it is considered more
appropriate for this protection to be incorporated into the new marriage law.
27) The content of marriage certificates will be changed so that should the
couples wish both parents, regardless of gender, can be recognised, making
the marriage documentation more inclusive. To capture the information, if
required, the marriage registers can be updated manually, which removes
the need to re-design and print new registers.
28) The form and content of the certificates will not be set out in the new law.
As currently, the Registrar General will be empowered to prescribe such
matters of procedure to keep the law simple and provide flexibility.
29) Any provisions within the current law not specifically mentioned within this
Policy Letter will be captured in the new law, including, but not limited to;
persons needing to give consent to marriage of a minor and the requirement
for two witnesses to be present.
30) The provisions made for offences will be reviewed and updated to provide
appropriate sanctions for the updated Law.
31) Legal provision will be made for the issuing of a certificate of no
impediment to residents who wish to marry elsewhere. There is no
provision currently and the certificates are required in other jurisdictions as
a means of proving that there is no legal impediment why the person should
not be married.
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7.

Resource implications
Resources from St James’ Chambers will be required to draft the Projet de Loi
and subordinate legislation, subject to prioritisation of the legislation.
The transition arrangements to the new procedures and formalities will be
managed through existing Greffe resources.

8.

Legislative implications
Primary legislation will be required to implement the recommendations in this
Policy Letter, including the revised formalities and procedures of marriage.
The Law Officers have advised that consequential amendments to other
enactments may be required, such as to the Matrimonial Causes (1939) Law.
The opportunity will be taken to incorporate and modernise provisions relating
to the formation of marriage presently contained in other enactments. No
substantive amendments are proposed but it is considered that those provisions
could usefully be included in the new law. It is envisaged that this would include,
but not be limited to, the following provisions –




Prohibited degrees of consanguinity;
Minimum age a person can marry; and
Consent to the marriage of a minor.

Provision will be made for matters of detail to be included in subordinate
legislation, such as fees and the form of applications.
9.

Operational implications
To implement the proposed changes the office of the Registrar General will draft
and prepare the required supporting guidance and documentation and make any
necessary changes to processes to align with the legislation drafting work.

10.

Timeframe
The date when the new legislation would come into force is dependent on the
prioritisation of the drafting of the legislation and is therefore difficult to specify
at this time. It would be anticipated that the legislation would be prioritised and
drafted in 2019 with a view to being enacted sometime in 2020, at the earliest.
An outline project plan to implement the proposed changes outlined in this
document is at Appendix F.
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11.

Conclusions and recommendations
The findings from the Review were put out to consultation with a range of
stakeholders and significant support for the proposed changes was received.
The Committee recommends the States to approve the Propositions to which
this Policy Letter is attached.

12.

Committee Support for Proposition(s)
In accordance with Rule 4(4) of the Rules of Procedure of the States of
Deliberation and their Committees, it is confirmed that the propositions above
have the unanimous support of the Committee.

Yours faithfully
G A St Pier
President
L S Trott
Vice-President
J P Le Tocq
T J Stephens
A H Brouard
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APPENDIX A – BAILIWICK MARRIAGE STATISTICS 2011 - 2016
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Chart 1. Number of Bailiwick marriages by type, 2011-2016.

2011

2012

2013

2014

2015

2016

Church of
England

108

107

105

94

91

79

Catholic

26

8

11

17

18

13

Methodist

4

12

10

11

7

5

Other16

9

9

13

10

8

33

Civil

193

189

167

184

192

152

Total

340

325

306

316

316

282

Table 1. Number of Bailiwick marriages by type, 2011-2016.

16

Other groups includes all other Christian denominations.
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APPENDIX B - TERMS OF REFERENCE
The procedures setting out how couples can be married are set out in the Marriage
Law, 1919, (Law). The principal law has been added to and changed over time, but
there has been no significant reform of the Law in many years. The Law is based on
similar terms to the previous Law of 1840 and has been over complicated in some
areas.
Through the work exploring Union Civile and the resulting introduction of Same Sex
Marriage, in 2017, it was identified that the procedure for marriages in Guernsey
needed to be reviewed in full and updated to meet modern expectations. During this
detailed review period, consideration was given to the proposals to change the Law.
In the same sex marriage policy letter, (Billet d’État, XXIII of 2015)17 it was agreed ‘To direct the Policy Council to bring forward, in a timely manner, separate Policy
Letters to address the issues raised by the work on Union Civile including the
dissolution of legal partnerships, as set out in section 6 of that Policy Letter; gender
recognition, and procedural formalities relating to marriage.’
The Reform of Marriage Law has since been prioritised in the Policy & Resource Plan –
Phase Two, in support of achieving the One Community: inclusive and committed to
social justice outcome. The Policy & Resources Committee will lead the work stream in
collaboration with H M Registrar General. It is expected to be completed by the end of
2018.
The Review will consider:
•

•

•

•
•
•
•

17

The draft changes to policy proposed by the Same Sex Marriage working group
including wider options for venues and outdoor locations, times, celebrants,
notice and residency periods;
What other options, not already identified, might be made to modernize and
simplify the current civil marriage formalities, whilst ensuring the appropriate
controls are in place against illegal, forced and sham marriages;
Whether to incorporate the elements of who can be married within the revised
marriage formalities, such as the age of consent and the restrictions on marrying
within prohibited degrees of kinship;
The impact of the proposed changes on policy, legislation and stakeholders;
The views of those that will be affected by the changes;
The legislation changes required to support the proposed policy changes; and
How the recommended changes will be managed and implemented.

Billet d’État, XXIII of 2015 Same-Sex Marriage

Page 22 of 34

The following are out of scope of the Review:
•
•
•

Same sex marriage as this has recently been legislated upon;
The rights or responsibilities which marriage imparts, such as the financial
entitlements of surviving spouses or the consequences of divorce; and
The grounds on which a marriage may be void or voidable, except in so far as
they relate to a failure to comply with the required marriage formalities.

Page 23 of 34

APPENDIX C – MARRIAGE LAW REFORM STAKEHOLDERS
The stakeholders consulted as part of the Review included –
-

States Members;

-

States of Alderney;

-

Sark Chief Pleas;

-

Policy & Resources Committee;

-

HM Procureur and HM Comptroller;

-

Registrar General and Deputy Greffiers;

-

Public service areas including; Immigration and Nationality, Marketing &
Tourism, Police, Health & Safety, Property Services, Environmental Health & the
Greffe;

-

Liberate;

-

The Ecclesiastical Court (through the Very Reverend Tim Barker, Anglican Dean
of Guernsey);

-

Religious and belief groups, celebrants and representatives;

-

Civil celebrants;

-

Chamber of Commerce, Tourism and Hospitality Sub-group members;

-

The Citizens’ Advice Bureau;

-

Wedding planners;

-

States of Jersey, social policy team

-

Jersey’s Superintendent Registrar; and

-

The public.
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APPENDIX D – OPTIONS APPRAISAL
Area

Option

All

Do nothing – keep as is

Authority to
marry

One type of authority, which will be
called a Licence

Maintain a separate authority for
extenuating circumstances such as
terminal illness
Maintain special dispensation for
those who need and wish to marry
quickly to do so, such as in cases of
terminally ill persons
Licence –
period valid
for

The licence will be issued the day
after the signing of the Marriage
Notice Book and will be valid for one
year from the date of issue.
The licence will be valid for more than
three months (as currently) but less
than a year from the date of issue

Targeted
consultees
majority view
Not supported

Public consultation
views

Decision and reasons why

Not supported

Discounted as it does not achieve the
desired changes, to be used for
comparison purposes

There should be
consistency in
some form or
another
Not supported

Yes 275, 87%

Preferred option as it simplifies the
procedures and is supported by most
stakeholders

Not supported

Discounted as it does not fully simplify
the process and a separate authority is
not needed for this to continue to
happen.

Not covered
directly but
support for
retaining
dispensation
That the licence
should be valid for
longer

Not covered directly
but support for
retaining
dispensation

Preferred option as it maintains the
ability to grant an authority in particular
cases and is therefore inclusive. It also
removes the need to have more than
one authority type.
Preferred option as it fits with modern
marriage preparations and gives couples
more certainty

As above

Not covered
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Yes 212, 79.7%

Discounted as it does not give as much
flexibility to couples

Area

Giving notice
of marriage –
notification
period

Verification of
identity and
freedom to
marry

Publishing of
the notice

Option

Targeted
consultees
majority view
Notification period for giving Notice of Mixed responses
Marriage to be a minimum of 28 days received on the
before issuing the authority to marry, notice period
extended to up to 70 days to allow
immigration checks to be conducted,
if needed, as in the UK

Public consultation
views

Decision and reasons why

Mixed responses
received on the
notice period

Discounted as it could lengthen the
formalities

The notification period for giving
Notice of Marriage to be 21 days
before the authority to marry can be
issued, with immigration checks
carried out before giving notice

As above

As above

Preferred option, as it simplifies,
modernises and removes any potential
delays caused by immigration checks.

Remove in-person verification checks
and carry out checks digitally

Some support for

Not supported

Discounted, as in-person checks are seen
as an essential safeguard.

Continue with in-person checks a
minimum of the day before, alongside
digital submission of documentation
when giving notice.

As above

Supported

Supportive of a
shorter residency
period if at all

Yes, 241, 90.67% to
giving notice online
and by email

Continue to publish the notice on the
noticeboard at the Greffe only

Most opted for
information to be
publicly available
to in some form

Not supported

Preferred option, as it maintains
safeguards, through in-person checks
and review of hard copies, and removes
the need for a residency requirement
simplifying the process. See Digitalisation
below.
Discounted as limits public access to the
information restricting the effectiveness
of the safeguard of the enabling the
public to place a valid objection

Yes, 224, 85.17% to
immigration checks
before giving notice
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Area

Option

Change where the notice is published
and remove from the Greffe
noticeboard
Do not publish the notice anywhere
Publish in more than one format
including the noticeboard at the
Greffe and online

Digitalisation

Locations –
types of
location

Use of digital means for all
documentation requirements
including giving notice, proof of
identification and issuing licence.
Use of digital means for giving notice
and issuing the marriage certificate
only such as via a schedule. The
relevant information to be collected
and submitted to the Greffe for the
digital register.
More approved buildings only

Targeted
consultees
majority view
As above

Public consultation
views

Decision and reasons why

Not supported

Discounted as above

Not supported

Not supported

Discounted as above

To have the
information made
available to the
public in some
format

173, 54.92% publishing details

Preferred option as it ensures that the
information is accessible to all and
supports the ability for a caveat to be
placed.

Not supported

89.26% supported
giving notice by
email and online

Dedicated webpage
(130, 62.8%) and
Greffe noticeboard
(110, 53.14%)

Supportive in
Yes - 90.67%
general although
through various
suggested means
for some purposes
Not supported
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Not supported –
other locations
preferred

Discounted for all purposes as in-person
checks preferred. See the ‘Verification of
identity and freedom to marry’ section
above.
Preferred option at this time. Other
means for digitalising the process to be
explored once the new legislation and
approach is in place. Removes the need
to re-design and print new marriage
registers.
Discounted as limits the type of location
to buildings only and therefore does not
modernise the law and include outdoor
locations.

Area

Option

More locations including outdoors, in
territorial waters and Bailiwick
airspace

Targeted
consultees
majority view
Mostly anywhere
including
outdoors

Public consultation
views

Decision and reasons why

245, 96.21% for
liberalisation

Preferred option as supported by the
majority of stakeholders and modernises
the law

Yes, 205, 97.13% outside locations &
Yes, 162, 86.47% in
territorial waters
Locations registration
and
requirements

No additional requirement to register
for all locations including; public
buildings; hotels; and outside
locations such as; beaches, fields and
at sea. No prior consent required by
the celebrant.

Mixed support for
some form of
licence /
registration and
no additional
requirements
needed

All locations to meet certain, high
As above
level, conditions approved by the
celebrant. For example, the location is
seemly and dignified, safe and secure,
or an alternative location to be
identified in case of outdoor locations
and poor weather conditions
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1) No other
requirements (134,
54.92%).
2) No additional
requirements for
buildings (129,
52.87%)
3) Celebrants to be
able to object to
holding a ceremony
if they deem it unfit
(112, 45.90%)
Supported in part 3) Celebrants to be
able to object to
holding a ceremony
if they deem it unfit
(112, 45.90%)

Discounted as it does not provide a
means to ensure safeguards for all
locations such as ensuring outside
locations are safe and dignified.

Discounted as all buildings used by the
public e.g. hotels and historical buildings
would already fulfil any likely criteria e.g.
safe and secure. The celebrant will have
discretion to object to holding a
ceremony if the building is deemed
unsuitable.

Area

Option

Targeted
consultees
majority view
Religious buildings only continue to be As above
licensed i.e. no change

All buildings should be licensed and
As above
should meet certain additional criteria

Ceremony
times

Venue to be agreed with the
celebrant in advance of the ceremony
and if a building, to be included on
the marriage notice. Other locations
will be confirmed by the celebrant
after the ceremony for inclusion on
the certificate
8am to 7pm, when agreed with the
celebrant and venue prior to Notice of
Marriage being given

Public consultation
views

Decision and reasons why

Not covered

Discounted, as there is no need if
outdoor locations are permitted without
registration and if the celebrant will have
discretion to decline to hold a ceremony
if the location is not suitable.
Discounted as it was suggested that the
current legal requirements for buildings
accessed by the public, such as fire
safety, public liability insurance, is
sufficient. Logically, why add additional
requirements to buildings only when it
would not be possible to apply the same
requirements to outdoor locations.
Preferred option as it is the simplest and
most effective of options.

Additional
consultation with
religious groups
Not supported

As above

Supported in part 3) Celebrants to be
able to object to
holding a ceremony
if they deem it unfit
(112, 45.90%)

Supportive of
some form of
extension to the
current hours

Not supported
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Discounted, as the need to restrict times
was not justifiable. It does not give
couples as much choice and it could
prove to be a barrier for couples not
normally resident to marry here.

Area

Option

No constraints on when, but the time
to be agreed with the celebrant and
venue, if used, prior to giving Notice
of Marriage

Ceremony
content

Public access
to ceremonies

No religious content of any sort to be
included in civil or other ceremonies,
as currently
Some religious content to be allowed
in other ceremonies, but for the
ceremony not to be conducted as a
religious ceremony

Targeted
consultees
majority view
As above

Not supported

The majority were
supportive of
religious content
being included in
civil ceremonies.

Marriages to be open to the public
There was a fairly
unless held in private residences or on even split for and
private land
against allowing
privacy and
ensuring public
access
Marriages to be open to the public,
As above
including when held in private
residences / private land
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Public consultation
views

Decision and reasons why

45.31% agreed ‘that
people should be
allowed to marry at
whatever time they
wish’

Preferred option as it is the simplest of
options giving couples greater flexibility,
subject to agreement with the celebrant
and any venue used.

43.67% supported
‘no constraints’
Not supported

Yes, 184, 75.1%

Discounted as not supported by most
stakeholders and does not modernise
this part of the current law.
Preferred option as most stakeholders
were supportive of some religious
content being included

Not supported

Discounted as there is no legal reason to
give the public access and there would
be different approaches taken
depending on the venue or location
chosen.

Not supported

Discounted, as there is no legal reason to
give the public access.

Area

Option

Celebrants –

Ceremonies to remain private
regardless of location unless the
couple wish for the public to have
access. Excludes any outdoor
locations where the public have free
access
Additional civil celebrants authorised

a) additional
celebrants

Celebrants –
b)
authorisation
and controls

18

Targeted
consultees
majority view
As above

Public consultation
views

Decision and reasons why

73.88% choose
‘couples should
decide whether the
marriage location is
open to the public’

Preferred option as it modernises the
approach, giving couples’ freedom of
choice, while not impinging on any
safeguards, as the caveat can be placed
before the marriage.

Supportive of
more celebrants
being authorised
As above

Not covered

Discounted as not inclusive of nonreligious and belief based marriages

Yes, 94.09%

Discounted as it does not include all UK
recognised religions

Additional celebrants to be authorised As above
including Humanist and non-religious,
belief celebrants and any other
celebrants from UK recognised
religions18 such as Islam.

As above

Preferred option, as most stakeholders
were supportive; it is more inclusive and
modernises the law.

Celebrants do not need any form of
authorisation or control

Not supported

Not supported

New celebrants must pass an
interview process and all celebrants

Supportive of
some form of

Not supported

Discounted as it does not support the
celebrant led approach being proposed
through the other preferred options and
it does not provide sufficient safeguards
Discounted, as without appropriate
training and controls it would be difficult

Additional celebrants authorised
including Humanist and non-religious,
belief celebrants

Recognised by the Charity Commission.
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Area

Option

are required to register with Registrar
General
New, non-Anglican, celebrants
including civil and non-religious
celebrants must register and have
carried out appropriate training as
applicable to previous experience and
qualifications.

Targeted
consultees
majority view
standards or
accreditation

Public consultation
views

As above

78.35% supported
celebrants meeting
certain
requirements, such
as standards or
qualifications
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Decision and reasons why

to support celebrants, ensure consistent
service quality and provide safeguards
Preferred option as provides sufficient
training and support to celebrants to
enable them to fulfil their duties, as the
suggested proposals enhance the
responsibilities of the role to include
approval of the ceremony location.
Table 2. Options appraisal table.

APPENDIX E – MARRIAGE VOW CHANGES

“I do solemnly declare that I know not of any lawful impediment why I, ....., may not be
joined in matrimony to .........”

“I call upon the persons here present to witness that I, ........, do take you, ....., to be my
lawful wedded wife/husband”.

“I call upon the persons here present to witness that I, ........, do take you, ......., to be my
lawful wedded wife/husband”.

Previously, ‘you’ was written as ‘thee’.
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APPENDIX F – MARRIAGE LAW REFORM TIMEFRAME

END 2018

EARLY 2019

States
approval of
Policy Letter
sought

MID 2019

2020

Seek
legislation
approval

Legislation
drafting

Seek
legislation
prioritisation

END 2019

Guidance,
training and
information
prepared

Enacted

Guidance
issued and
celebrants
trained

Image 1. Marriage Law Reform timeline
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P.2020/61

THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY
POLICY & RESOURCES COMMITTEE
THE MARRIAGE (BAILIWICK OF GUERNSEY) LAW, 2020
The States are asked to decide:Whether, after consideration of The Marriage (Bailiwick of Guernsey) Law, 2020, and
the Policy Letter dated 30th March 2020 they are of the opinion:1.

To agree that marriage between certain persons who were formerly related by
marriage or civil partnership, as set out in paragraph 2.3 to 2.7, is not prohibited.

2.

To agree that a marriage is formed once the celebrant has signed the return, as
set out in paragraph 2.8 to 2.11.

3.

To approve the Projet de Loi entitled ‘Marriage (Bailiwick of Guernsey) Law,
2020’ and to authorise the Bailiff to present a most humble petition to Her
Majesty praying for Her Royal Sanction thereto, that includes the minor
amendments to policy matters included in Propositions 1 and 2 and as explained
in the enclosed Policy Letter.

The above Propositions have been submitted to Her Majesty's Procureur for advice on
any legal or constitutional implications in accordance with Rule 4(1) of the Rules of
Procedure of the States of Deliberation and their Committees.

EXPLANATORY MEMORANDUM
This Law will repeal and replace the “Loi ayant rapport aux Mariages Célébrés dans les
Iles de Guernesey, d’Auregny et de Serk”, of 1919, and related legislation, that sets out
the formalities and procedures of marriages in the Bailiwick.
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THE STATES OF DELIBERATION
of the
ISLAND OF GUERNSEY
POLICY & RESOURCES COMMITTEE
THE MARRIAGE (BAILIWICK OF GUERNSEY) LAW, 2020
The Presiding Officer
States of Guernsey
Royal Court House
St Peter Port
30th March 2020
Dear Sir
1.

Executive Summary
This Policy Letter seeks the States’ approval to repeal and replace the existing
law governing how and where couples marry, in order to ensure that marriage is
simpler; fits the needs of a modern society; is inclusive; and maintains sufficient
safeguards to prevent illegal, sham or forced marriages, in line with the extant
Resolutions1 relating to the Policy Letter entitled ‘Reform of the Marriage Law’,
dated 14th January 20192 (“the 2019 Policy Letter”).
The purpose of the Projet de Loi ("Projet"), (Appendix A), is to set out the new
procedures and formalities of marriage to ensure ceremonies are legally
recognised. The updated law is also intended to cover the whole Bailiwick,
bringing greater consistency and clarity to the marriage formalities and
requirements across the islands.
A Policy Letter accompanies this Projet as it sets out the reasons why certain
proposals, not specifically covered by the 2019 Policy Letter and extant
Resolutions, should be included in the legislation, in line with H M Greffier’s
Submission of Propositions to the States, Directive No.13.
There has been Bailiwick-wide consultation with the States of Alderney and Sark
Chief Pleas who have confirmed support for the progression of this Projet.
Celebrants were also consulted, including consultation with celebrants regarding

1

Billet d’État III of 2019 – Resolutions
Billet d’État III of 2019 (P.2019/10)
3
Directive No.1 of 2018 - The Submission of Propositions to the States
2
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specific aspects of the law reform relating to religious content ceremonies and
the authorisation period for civil celebrants. The Dean of Guernsey was also
consulted in relation to provisions for the Church of England. Those consulted
were in the main supportive of the proposals as incorporated into the Projet.
2.

The Projet
The Projet appended to this Policy Letter has been written to give effect to the
decisions of the States of 28th February, 2019 (Billet d’État III of 2019). However,
it is necessary to draw Members’ attention to matters which have been raised
during the legislative drafting process that were not specifically covered by the
2019 Policy Letter.
The Policy & Resources Committee is supportive of these revisions and as such
they have been incorporated into the Projet, subject to the States’ approval. The
relevant matters are as follows:

Prohibited Degrees4
The 2019 Policy Letter stated that in drafting the new legislation, the opportunity
would be taken where possible to incorporate and modernise provisions relating
to the procedures and formalities of marriage presently contained in other
enactments, including prohibited degrees of consanguinity. However, the 2019
Policy Letter concluded that “no substantive amendments” were required, which
in this instance is not the case.
To ensure compliance with human rights requirements and alignment to other
jurisdictions there is a requirement to remove the prohibition of marriage
between certain parties who were formerly related by marriage. For example,
amendments to legislation in England and Wales (The Marriage Act 1949
(Remedial) Order 2007 ), which have since been replicated in Jersey through the
Marriage and Civil Status (Amendment No.4) (Jersey) Law 20185, removed this
prohibition.
The amendments arise from the deliberation of a case by the European Court for
Human Rights (“ECHR”) (B. and L. v. the United Kingdom, 13th September 20056)
that deemed that the marriage law in England & Wales, which prohibited any
marriage between a person and the parent of their former spouse and between
a person and the former spouse of their child, violated the European Convention

4

‘Prohibited degrees refers to the extent of relationships between two individuals, by consanguinity
(blood) or affinity that would legally forbid marriage.’
5
Marriage and Civil Status (Amendment No.4) (Jersey) Law 2018
6
Application No36536/02
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for the Protection of Human Rights and Fundamental Freedoms, specifically
Article 12: The right to marry and to found a family.
In light of the precedent set by the ECHR case and subsequent legislative changes
in other jurisdictions, the Law Officers have advised that legislative provisions
which absolutely prohibit marriage between parties who were formerly related
by marriage should be removed. Such marriages will not be prohibited so long as
both parties are aged 18 or over at the time of the marriage and the younger of
the couple has never lived with the other as a child of the family. This is
consistent with the provisions in England and Wales and in Jersey and removes
the bar whilst protecting against the possible exploitation of the younger party
by a person who has been in a position of parental authority.
It is also proposed that the existing prohibitions concerning relationships by
marriage or former marriage should be extended to relationships by civil
partnership or former civil partnership. This is also consistent with England and
Wales and with Jersey.
Formation of marriage
The formation of marriage refers to the point, or act, in the ceremony where a
marriage becomes legally binding. At present, there is no provision identifying
the moment when a marriage is formed and it is desirable that this should be
clarified to avoid doubt.
The 2019 Policy Letter provided that a marriage would be formed ‘once both
parties and witnesses sign the registration form’. No requirement was included
for the celebrant to have also signed the return form.
From a legal and practical perspective it is proposed that this be amended such
that the marriage is formed once the celebrant, having had the opportunity to
observe the demeanour of the parties and their signatures on the return form,
and being satisfied as to their identity and that they are freely consenting to the
marriage, has signed the return.
The proposed amendment provides an additional layer of protection against
illegal marriage and aligns with the provision in Jersey.
3.

Consultation
Section 6.1 of the 2019 Policy Letter directed further stakeholder consultation to
determine the specifics of provisions relating to religious content in civil and nonreligious ceremonies, and the authorisation period for civil marriage celebrants.
A consultation document seeking celebrants’ views on those aspects of the
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reform was conducted in early 2020. In addition, the consultation sought
celebrants’ views on the proposed change to the provisions regarding the
formation of marriage, as set out in Section 2.9 of this Policy Letter, recognising
that this matter is relevant to the duties of a celebrant. The majority of the
responses received were positive about the proposals as incorporated into the
Projet.
The Dean of Guernsey has been consulted on matters relating to celebrants and
the Church of England, and has indicated support for the Projet.
As the new law is intended to cover the whole Bailiwick, the governments of Sark
and Alderney were consulted and they confirmed that they were content with
the proposals as set out in the draft Policy Letter and Projet. In order for the
legislation to apply to the Bailiwick as a whole, the Projet will need to be
approved by the States of Deliberation, the States of Alderney and Sark’s Chief
Pleas before it is submitted for Royal Sanction.
4.

Resource implications
There are no additional resource implications caused by the inclusion of these
two supplementary matters of policy (prohibited degrees and the changes to
when a marriage is legally formed) within the Projet.

5.

Legislative implications
Additional provisions identified in this Policy Letter have been incorporated into
the Projet for consideration by the States.
Provision will be made for matters of detail relating to implementing these
Propositions to be included in subordinate legislation such as Regulations.

6.

Operational implications
There will be no further operational implications if this Projet is approved.

7.

Timeframe
The legislation could be enacted in the first part of 2021, subject to Her Majesty’s
Royal Sanction.

8.

Conclusions and recommendations
This Policy Letter seeks the States’ approval of the new legislation that will repeal
and replace the existing law governing the procedures and formalities necessary
to form a legal marriage.
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A Policy Letter accompanies the Projet as it sets out the reasons why certain
proposals which were not specifically covered by the 2019 Policy Letter and
extant Resolutions should be included in the legislation. These proposals relate
to:
(a)

Prohibited degrees; in respect of which the States is asked to agree
that marriage between certain parties who were formerly related
by marriage is not prohibited; and

(b)

Formation of marriage; in respect of which the States is asked to
agree that the marriage is formed once the celebrant, having had
the opportunity to observe the demeanour of the parties and their
signatures on the return form, and being satisfied as to their
identity and that they are freely consenting to the marriage, has
signed the return.

The two matters have been incorporated into the Projet (attached as Appendix
A) which is presented to the States for approval.
The Committee is unanimously supportive of these additions and recommends
that the States support the Propositions to which this Policy Letter is attached.
9.

Compliance with Rule 4
Rule 4 of the Rules of Procedure of the States of Deliberation and their
Committees sets out the information which must be included in, or appended to,
motions laid before the States.
In accordance with Rule 4(1), the Propositions have been submitted to Her
Majesty’s Procureur for advice on any legal or constitutional implications. She
has advised that there is no reason in law why the Propositions should not be put
into effect.
In accordance with Rule 4(5), the Propositions relate to the duties of the
Committee as set out in section (a) of its mandate.

Yours faithfully
G A St Pier
President
L S Trott
Vice-President
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J P Le Tocq
T J Stephens
A H Brouard
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PROJET DE LOI
ENTITLED

The Marriage (Bailiwick of Guernsey) Law, 2020
THE STATES, in pursuance of their Resolutions of the 28th day of February,
b
2019a and the 24th day of April, 2020 , have approved the following provisions

which, subject to the Sanction of Her Most Excellent Majesty in Council, shall have
force of law in the Bailiwick of Guernsey.

PART I

GENERAL RESTRICTIONS ON MARRIAGE

Prohibited degrees.
1.

(1)

It shall not be lawful for two persons to marry if one of them

is, in relation to the other –

(a)

a parent or grandparent,

(b)

a sibling,

(c)

a sibling of a parent or grandparent,

_____________________________________________________________________
a

b

Article VI of Billet d'État No. III of 2019.
Article XII of Billet d'État No. X of 2020.

(d)

a child or grandchild,

(e)

a child or grandchild of a sibling,

(f)

an adoptive parent or child, or a former adoptive
parent or child,

and a reference to a sibling shall include a reference to a brother, sister, half-brother
or half-sister.

(2)

Subject to subsection (3), it shall not be lawful for two persons

to marry if one of them is in relation to the other –

(3)

(a)

a child or grandchild of a former spouse,

(b)

a child or grandchild of a former civil partner,

(c)

the former spouse of a parent or grandparent, or

(d)

the former civil partner of a parent or grandparent.

Any such marriage as is mentioned in subsection (2) shall not

be void by reason only of affinity if both the parties to the marriage have attained the
age of 18 years at the time of the marriage and the younger party has not at any time
before attaining the age of 18 years been a child of the family in relation to the other
party.

(4)

For the purposes of subsection (3), "child of the family", in

relation to any person, means a child who has lived in the same household as that

person and been treated by that person as a child of that person's family.

(5)

Any reference in this section to a relationship between two

persons by blood shall include such a relationship without regard to whether such
relationship arises by lawful marriage.

(6)

Where two persons consent to or acquiesce in a marriage in

contravention of this section, such marriage is void.

Persons already married or in civil partnership.
2.

(1)

It shall not be lawful for two persons to marry if, at the time of

the marriage –

(a)

either of them is already lawfully married, or

(b)

either of them is a civil partner or, for the avoidance of
doubt, they are civil partners of each other.

(2)

Where two persons consent to or acquiesce in a marriage in

contravention of this section, such marriage is void.

Minimum age for marriage.
3.

(1)

It shall not be lawful for two persons to marry if, at the time of

the marriage, either of them is under the age of 16 years.

(2)

Where two persons consent to or acquiesce in a marriage in

contravention of this section, such marriage is void.

Consent to marriage of minor.
4.

(1)

Subject to subsection (2), where a party to a proposed

marriage is a minor aged 16 or 17 years who has not previously been married or a
civil partner, the consent, in such form or manner as may be prescribed, of the
following is required –

(a)

every person who has parental responsibility in respect
of that minor under the Children (Guernsey and
Alderney) Law, 2008c ("the said 2008 Law"), the
d
Children (Sark) Law, 2016 (“the said 2016 Law”) or
e
the Child Protection (Sark) Law, 2020 , or

(b)

a court, by way of a specific issue order made for the
purpose under section 17 of the said 2008 Law or

section 16 of the said 2016 Law, as the case may be.

(2)

Where the Registrar-General or the Dean, as the case may be,

is satisfied that the consent of any person whose consent is so required cannot be
obtained by reason of absence or inaccessibility or by reason of that person being
under any disability –

(a)

if there is any other person whose consent is also
required, the Registrar-General or the Dean (as the case
may be) must dispense with the consent of the person

_____________________________________________________________________
c

Order in Council No. XIV of 2009; amended by No. IV of 2018; Ordinance
Nos. XI and XLVIII of 2009; Nos. IX and XX of 2016; No. VI of 2017.
d

Order in Council No. VIII of 2016.

e

Approved by the Chief Pleas of Sark on 22nd January, 2020.

whose consent cannot be obtained, or

(b)

if there is no other person whose consent is also
required, the Registrar-General or the Dean (as the case
may be) may dispense with the consent of the person
whose consent cannot be obtained.

PART II
PERSONS WHO MAY SOLEMNISE MARRIAGES

Persons who may solemnise marriage.
5.

(1)

A marriage may be solemnised by –

(a)

the Registrar-General,

(b)

a civil celebrant, authorised for the purposes of this
Law by the Registrar-General ("civil celebrant"),

(c)

where the marriage is to be solemnised according to
the rites of the Church of England, and subject to
subsection (2), a clerk in Holy Orders of the Church of
England, or

(d)

where the marriage is to be solemnised according to
the rites or usages of a religious organisation other
than the Church of England, and subject to subsection
(3), a person nominated by the relevant governing
authority of that religious organisation and authorised
for the purposes of this Law by the Registrar-General

("authorised religious official") .

(2)

Subsection (1)(c) is subject to section 7(1) of the Same-Sex

f
Marriage (Guernsey) Law, 2016 ("the 2016 Law"), to section 7(1) of the Same-Sex
g
Marriage (Alderney) Law, 2017 ("the 2017 Law") and to section 7(1) of the Same-Sex
h
Marriage (Sark) Law, 2019 ("the 2019 Law").

(3)

Subsection (1)(d) is subject to sections 8 and 9 of the 2016 Law,

sections 8 and 9 of the 2017 Law and sections 8 and 9 of the 2019 Law.

(4)

In subsection (1)(d), and for the purposes of this Law,

"relevant governing authority" means the person or persons recognised by the
members of the relevant religious organisation as competent for the purposes of
nominating officials for the purposes of this Law, and "relevant religious
organisation" means the religious organisation which is seeking to nominate a
person as an authorised religious official.

(5)

A marriage solemnised otherwise than according to the rites of

the Church of England shall be solemnised on the authority of a licence issued by the
Registrar-General under Part III of this Law.

Marriage without celebrant void.
6.

Where two persons consent to or acquiesce in a marriage otherwise

than in the presence of a person mentioned in paragraph (a), (b), (c) or (d) of section
5(1) who is authorised under the provisions of this Law to solemnise that marriage,

_____________________________________________________________________
f

Order in Council No. II of 2017.

g

Order in Council No. I of 2018.

h

Approved by the Chief Pleas of Sark on 17th December, 2019.

such marriage is void.

Registrar-General of Marriages

Registrar-General and Deputy Registrars.
7.

(1)

Her Majesty's Greffier is the Registrar-General of Marriages

for the Bailiwick of Guernsey ("Registrar-General").

(2)

The Registrar-General may from time to time appoint one or

more deputies ("Deputy Registrars") to perform the duties, and exercise the powers,
of the Registrar-General in the absence of, or as directed by, the Registrar-General.

(3)

The Registrar-General and Deputy Registrars must perform

the duties imposed, and exercise the powers conferred, on the Registrar-General
under and in accordance with this Law and any other relevant enactment.

(4)

The Registrar-General and Deputy Registrars must, before

entering office, take an oath, or make a solemn affirmation, before the Royal Court,
the Court of Alderney or the Court of the Seneschal, well and faithfully to discharge
the duties of such office.

(5)

A person who immediately before the commencement of this

Law was, under the Marriage Law 1919, a Deputy Registrar, is deemed to have been
appointed, on the date when such officer was in fact so appointed, under and for the
purposes of this Law.

(6)

A person who immediately before the commencement of this

Law was, under the Alderney Marriage Law, the Registrar of Marriages in the island
of Alderney, is deemed to have been appointed, on the date when such officer was in

fact so appointed, a Deputy Registrar under and for the purposes of this Law.

Authorisation of marriage celebrants

Register of marriage celebrants.
8.

(1)

The Registrar-General must establish and maintain a register

of persons, in such form as the Registrar-General may determine, who are –

(a)

civil celebrants, for the purposes of section 5(1)(b), or

(b)

authorised religious officials, for the purposes of
section 5(1)(d).

(2)

The register established and maintained in accordance with

subsection (1) must be available for inspection free of charge at all reasonable times
during normal working hours.

Application for authorisation.
9.

(1)

An application for authorisation of a person as a civil celebrant

or as an authorised religious official must be made to the Registrar-General in such
form, and accompanied by such information and documents, as the RegistrarGeneral may determine.

(2)

Upon receipt of an application under subsection (1), and at

any time thereafter, the Registrar-General may require the applicant to supply such
additional information or documents as the Registrar-General reasonably considers
necessary for the purpose of determining the application.

(3)

The Registrar-General may, for the purpose of assessing

whether the applicant has the personal attributes, skills and experience required for
authorisation as a civil celebrant or as an authorised religious official, as the case
may be, interview the applicant and may invite any other person to assist in the
interview process.

(4)

The Registrar-General may require the applicant to undertake

such training as the Registrar-General thinks fit according to the qualifications, skills
and experience of the applicant including training to ensure that the applicant has
sufficient knowledge of the law applicable in the Bailiwick relating to the
solemnisation of marriages and the duties of a civil celebrant or authorised religious
official necessary to ensure that marriages are solemnised in compliance with that
law.

(5)

The Committee may, without prejudice to subsections (1) to

(4), by regulations make such provision as it considers necessary or expedient for the
purposes of this section, including –

(a)

the procedures to be followed in making and
determining an application for authorisation,

(b)

the matters to be taken into account by the RegistrarGeneral in determining such an application, including
any required relevant skills and experience, any
relevant qualifications awarded by any organisation or
body, and any other matters which may in the opinion
of the Committee affect a person's fitness to be a civil
celebrant or an authorised religious official, and

(c)

requirements as to the training of applicants as a

condition of authorisation as a civil celebrant or as an
authorised religious official.

Determination of application.
10.

(1)

The Registrar-General may, having taken into account in

respect of any application for authorisation as a civil celebrant or authorised
religious official such matters as may be prescribed under section 9(5), and such
other matters as may in the Registrar-General's opinion affect the applicant's fitness
to be a civil celebrant or an authorised religious official, as the case may be –

(a)

grant the application, subject to such conditions as may
be prescribed or as the Registrar-General may consider
necessary or expedient, or

(b)

(2)

refuse the application.

Where the Registrar-General grants an application under

subsection (1)(a), the applicant's name, and such other details as the RegistrarGeneral may determine, must be entered on the register established under section 8,
provided that the applicant has paid the prescribed fee.

(3)

A civil celebrant must, before solemnising any marriage, take

an oath, or make a solemn affirmation, before the Royal Court in such form as may
be prescribed.

(4)

A person may not simultaneously be both a civil celebrant and

an authorised religious official.

Savings for pre-commencement authorised persons.
11.

(1)

A person who, immediately before the commencement of this

Law, was an authorised person ("authorised person") with reference to a licensed
building for the purposes of –

(a)

Article 25 of the Marriage Law 1919, or

(b)

Article 21 of the Alderney Marriage Law,

is, subject to subsections (2) and (3), deemed to be an authorised religious official for
the purposes of section 5(1)(d), and such deemed authorisation shall, subject to
suspension or termination under section 17, be of unlimited duration.

(2)

The Registrar-General must, upon application by the relevant

governing authority of the religious organisation in question, and subject to the
satisfactory completion of training by the authorised person under subsection (3),
enter in the register established under section 8 the name and details of a person
deemed to be an authorised religious official under subsection (1); and that person is
deemed to have been so authorised under and for the purposes of this Law on the
date when the name and details were so entered.

(3)

The Registrar-General may require an authorised person to

undertake such training as the Registrar-General thinks fit prior to entry of the
authorised person's name and details on the register established under section 8.

Attachment and variation of conditions.
12.

The Registrar-General may, from time to time, in respect of the

authorisation of a civil celebrant, or authorised religious official, as the case may be –

(a)

attach any condition, whether prescribed or otherwise,
or

(b)

vary any condition previously attached,

as the Registrar-General considers necessary or expedient.

Duties of civil celebrants and authorised religious officials.
13.

A civil celebrant or authorised religious official must –

(a)

comply with the provisions of this Law, with the Code
of Conduct and any guidance issued by the RegistrarGeneral, and with any conditions attached to the
authorisation (whether under section 10(1)(a) or under
section 12), and generally conduct himself or herself in
a manner consistent therewith,

(b)

comply with the directions from time to time of the
Registrar-General issued in relation to the person's
functions under this Law,

(c)

notify the Registrar-General in writing without delay
of any changes to the details entered in the register
established under section 8 and of any matter which
might affect the person's authorisation as a civil
celebrant or authorised religious official.

Duration and renewal of authorisation of civil celebrants.
14.

(1)

Subject to the provisions of this section, unless previously

terminated under this Law, the authorisation of a civil celebrant shall terminate at
the end of the period of five years beginning with the date on which the name and
details of the civil celebrant, as the case may be, was first entered on the register
established under section 8, or the date of the last renewal of such entry, as the case
may be.

(2)

A civil celebrant may, within one year prior to the date when

the authorisation would otherwise terminate in accordance with subsection (1),
apply for the authorisation to be renewed (or further renewed).

(3)

An application under subsection (2) must be in such form, and

be accompanied by such information and documents, as the Registrar-General may
determine.

(4)

In determining an application for renewal, the Registrar-

General may follow such procedures as he or she may determine, and must take
into account –

(a)

such matters as must or may be taken into account in
determining an application for authorisation under
section 9, and

(b)

the performance of the applicant's functions since
authorisation.

(5)

The Registrar-General may, before determining an application

for renewal, require the applicant to undertake such further training and assessment
as the Registrar-General may consider necessary or expedient for the purpose of
assisting in the determination of the application.

(6)

The Registrar-General may, having followed the procedures

and taken into account the matters referred to in subsection (4) and any further
training and assessment undertaken under subsection (5) –

(a)

renew the authorisation for a further period of five
years, subject to such conditions as may be prescribed
or as the Registrar-General may consider necessary or
expedient and to payment by the applicant of the
prescribed fee, or

(b)

refuse the application for renewal.

Duration of authorisation of religious officials.
15.

The authorisation of an authorised religious official shall, subject to

suspension or termination under section 17, be of unlimited duration.

Inspection and investigation of celebrants.
16.

(1)

The Committee may prescribe a scheme for the purpose of

enabling the Registrar-General to monitor the performance of civil celebrants and
authorised religious officials.

(2)

Without prejudice to the generality of subsection (1), such a

scheme may make provision –

(a)

enabling

the

Registrar-General

to

inspect

the

performance of the functions of such marriage
celebrants,

(b)

as to the notice of any such inspection (if any) required
to be given to such marriage celebrants,

(c)

for the circumstances in which the Registrar-General
may investigate any matter concerning such a marriage
celebrant and the powers of the Registrar-General to
carry out, and take action in consequence of, such an
investigation.

Suspension and termination of authorisation.
17.

(1)

Subject to section 18, the Registrar-General may suspend, or

terminate, a person's authorisation as a civil celebrant or authorised religious official
("authorised celebrant") if the Registrar-General is satisfied that any of the
circumstances specified in subsection (2) apply.

(2)

The circumstances are that the authorisation, or any renewal

of such authorisation, was made by mistake or procured by fraud, or that the
authorised celebrant –

(a)

no longer meets the prescribed requirements for
authorisation,

(b)

has breached a condition attached to the authorisation
under section 10(1)(a) or 12,

(c)

has failed to comply with the provisions of this Law or
with the Code of Conduct or with any guidance or
directions issued by the Registrar-General or otherwise
failed conscientiously to perform the duties of a civil

celebrant or authorised religious official,

(d)

has become incapacitated or otherwise unfit or unable
to discharge the functions of a civil celebrant or
authorised religious official,

(e)

is, in the Registrar-General's opinion, otherwise no
longer a fit and proper person to be a civil celebrant or
authorised religious official.

(3)

The Registrar-General may at any time require an authorised

celebrant to –

(a)

supply such additional information, or

(b)

undertake, and complete to the satisfaction of the
Registrar-General, such further training,

as the Registrar-General may reasonably consider necessary in order to enable the
Registrar-General to reach a decision under this section, and the Registrar-General
may treat a refusal to supply such additional information, or to undertake such
further training, as a circumstance under subsection (2) in which a person's
authorisation as a civil celebrant or authorised religious official may be suspended or
terminated.

Notice of refusal of application, attachment of conditions, termination etc.
18.

(1)

If the Registrar-General decides to –

(a)

refuse to grant an application for authorisation, or for

renewal of authorisation, as a civil celebrant or as an
authorised religious official,

(b)

attach to an authorisation any condition other than a
prescribed condition, or vary any condition previously
attached, or

(c)

suspend an authorisation,

the Registrar-General must serve on the person a notice stating –

(i)

the terms of and the reasons for the decision,
and

(ii)

particulars of the right of appeal under section
19.

(2)

The Registrar-General must not terminate an authorisation

under section 17 unless the Registrar-General has served on the authorised celebrant
a notice in writing –

(a)

stating the Registrar-General's intention to
terminate the authorisation and the reasons for
such termination,

(b)

stating

that

the

authorisation

will

be

terminated unless, not later than a date
specified in the notice, being a minimum of 21
days from the date of service of the notice, the

authorised celebrant satisfies the RegistrarGeneral that the authorisation should not be
terminated, and

(c)

informing the authorised celebrant that any
representations made to the Registrar-General
before the specified date will be considered by
the Registrar-General,

and the Registrar-General has considered any representations so made.

(3)

Where an authorisation is suspended, or a notice is served on

a person under subsection (2), the person must not solemnise a marriage unless and
until the person is notified by the Registrar-General that –

(4)

(a)

the suspension has been lifted, or

(b)

the authorisation will not be terminated.

Where the Registrar-General decides, having served notice

and considered any representations in accordance with subsection (2), to terminate
an authorisation under section 17, the Registrar-General must, within 14 days after
the date specified in the notice, serve on the person a notice stating -

(a)

that the authorisation has been terminated, and

(b)

particulars of the right of appeal under section 19.

Appeals against decision of Registrar-General.
19.

(1)

A person aggrieved by a decision of the Registrar-General

under this Part may appeal to the Royal Court sitting as an Ordinary Court ("the
Court") against the decision.

(2)

The grounds of an appeal under this section are that -

(a)

the decision was ultra vires or there was some other
error of law,

(b)

the decision was unreasonable,

(c)

the decision was made in bad faith,

(d)

there was a lack of proportionality,

(e)

there was a material error as to the facts or as to the
procedure.

(3)

Subject to subsection (4), an appeal under this section must be

instituted –

(a)

within a period of 28 days immediately following the
date of the notice of the decision,

(b)

by summons served on the Registrar-General stating
the grounds and material facts on which the appellant
relies.

(4)

The Registrar-General may, where an appeal under this

section has been instituted, apply to the Court, by summons served on the appellant,
for an order that the appeal be dismissed for want of prosecution, and on hearing the
application the Court may –

(a)

dismiss the appeal or dismiss the application (in either
case, on such terms and conditions as the Court may
direct), or

(b)

make such other order as the Court considers just.

The provisions of this subsection are without prejudice to the inherent
powers of the Court or to the provisions of rule 52 of the Royal Court Civil Rules,
2007i.

(5)

On an appeal under this section the Court may -

(a)

set the decision aside and, if the Court considers it
appropriate to do so, remit the matter to the RegistrarGeneral with such directions as the Court thinks fit, or

(b)

(6)

confirm the decision, in whole or in part.

On an appeal under this section against a decision of the

Registrar-General, the Court may, on the application of the appellant or the
Registrar-General or of its own volition, and on such terms as the Court thinks just,

_____________________________________________________________________
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suspend or modify the operation of the decision pending the determination of the
appeal.

(7)

An appeal from a decision of the Court under this section lies

to the Court of Appeal on a question of law.

Removal of name from register.
20.

(1)

The Registrar-General must remove the name of a person from

the register established under section 8 if the Registrar-General is satisfied that –

(a)

the person has requested that his or her name be so
removed,

(b)

at the end of the period referred to in section 14(1), no
application for renewal of the authorisation of a civil
celebrant has been made or, where such an application
has been made, it has been refused, and no appeal has
been instituted in the period provided for appeals or,
where an appeal has been instituted, such appeal has
been dismissed,

(c)

the person has died,

(d)

the relevant governing authority of the religious
organisation which nominated an authorised religious
official has notified the Registrar-General in writing
that it no longer desires that the person be authorised,
or

(e)

the authorisation of the person has been terminated
under section 17 and no appeal has been instituted in
the period provided for appeals or, where an appeal
has been instituted, such appeal has been dismissed.

(2)

Where a person's name has been removed from the register in

accordance with subsection (1), the person's authorisation must be treated as
terminated.

Clerk in Holy Orders of the Church of England

Clerk in Holy Orders of the Church of England.
21.

(1)

A person is a clerk in Holy Orders of the Church of England

("clerk in Holy Orders") if the person is the Dean or Vice-Dean of Guernsey or a
priest or deacon of the Church of England who is duly authorised to minister in the
Bailiwick of Guernsey.

(2)

The Registrar-General may require a clerk in Holy Orders to

undertake such training as the Registrar-General thinks fit including training to
ensure that such clerk has sufficient knowledge of the law applicable in the Bailiwick
relating to the solemnisation of marriages and the duties of a marriage celebrant
necessary to ensure that marriages are solemnised in compliance with that law.

PART III
MARRIAGE AUTHORISED BY LICENCE OF REGISTRAR-GENERAL

Notice of marriage

Notice of marriage.
22.

(1)

Where a marriage is intended to be solemnised on the

authority of a licence issued by the Registrar-General, notice of marriage must be
given to the Registrar-General by both persons to be married, jointly, in such form
and including such information as may be prescribed or as the Registrar-General
may determine, in accordance with this section.

(2)

A notice under subsection (1) must include a statement of the

intended date, time and place, or either of two places, of the marriage, the name of
the marriage celebrant who is to solemnise the marriage and, in relation to each of
the persons to be married –

(a)

name, surname, any former names or surnames and
date of birth,

(b)

sex,

(c)

nationality and place of residence,

(d)

immigration status in the Bailiwick,

(e)

occupation,

(f)

marital status and, if either of the persons to be

married has been married or in a civil partnership, how
the marriage or civil partnership ended.

(3)

A notice under subsection (1) must be accompanied by –

(a)

such documents or other evidence supporting the
information provided as may be prescribed or as the
Registrar-General may determine,

(b)

a declaration, in such form as the Registrar-General
may determine, signed by each of the persons to be
married –

(i)

that he or she believes that there is no
impediment of kindred or affinity or other
lawful hindrance to the marriage,

(ii)

where one of the persons to be married is, and
will at the date of the marriage be, a minor
who has not previously been married or a civil
partner, that the consent of the person or
persons whose consent to the marriage is
required under section 4 has been obtained,
that the necessity of obtaining any such
consent has been dispensed with under that
section, that a court has consented to the
marriage under that section, or that there is no
person whose consent is so required,

(iii)

in relation to a notice of a marriage to which
section 1(2) applies, that the younger of the
persons to be married has not, at any time
before attaining the age of 18 years, been a
child of the family in relation to the other,

(iv)

that he or she believes that all of the
information stated in the notice, and all
information and evidence supplied with the
notice, is true, and

(c)

the prescribed fee.

Determination of acceptance of notice of marriage.
23.

(1)

The Registrar-General may, having received notice of

marriage in accordance with section 22, require the persons to be married to provide
such additional information or documents as the Registrar-General may reasonably
consider necessary for the purpose of determining whether to accept the notice of
marriage, and in particular (without limitation), in order to –

(a)

verify the accuracy of the information contained in the
notice

or

the

authenticity

of

the

supporting

documentation,

(b)

be satisfied that the persons to be married are both
capable of consenting to the marriage and do freely
consent to enter into the marriage,

(c)

be satisfied that there is no other ground for not

accepting the notice of marriage,

and the Registrar-General may, for that purpose, interview the persons to be married
and any other person.

(2)

The Registrar-General may reject any information, document

or evidence provided under this section or under section 22 if the Registrar-General
has reasonable grounds for suspecting that the information, document or evidence is
false in any particular, and in such a case the Registrar-General may proceed under
this Law as if the rejected information, document or evidence had not been
provided.

(3)

If the Registrar-General is satisfied that there is no reason why

the intended marriage cannot take place, the notice of marriage shall be accepted.

Filing of notice and publication.
24.

(1)

Subject to the provisions of this section, the Registrar-General

must file and retain all notices of marriage which have been accepted under section
23, and, subject to section 59, such notices must be available for inspection free of
charge at all reasonable times during normal working hours.

(2)

The date on which the Registrar-General files a notice of

marriage in accordance with this section is deemed to be the date on which the
persons to be married have given notice of the intended marriage.

(3)

As soon as reasonably practicable after notice of marriage is

filed the Registrar-General must publish –

(a)

on the Royal Court website, and

(b)

in any other place that the Registrar-General thinks fit,

the names of the persons to be married (subject to section 59), the date of the
intended marriage and such other details as may be prescribed.

(4)

Subject to section 25, such publication must continue for a

minimum period of 21 consecutive clear days prior to the date of the intended
marriage.

(5)

A notice of marriage is void after the expiration of the period

of one year beginning on the date on which notice is deemed to have been given
under subsection (2).

Reduction of publication period and relaxation of other requirements in certain
circumstances.
25.

(1)

If, on an application made to the Registrar-General, the

Registrar-General is satisfied that there are compelling reasons for reducing the
period referred to in section 24(4) because of the exceptional circumstances of the
case, the Registrar-General may reduce that period to such shorter period as he or
she considers appropriate.

(2)

Without limitation, the circumstances mentioned in subsection

(1) include –

(a)

that one of the persons to be married is ill and is
unlikely for that reason to be able to enter into the
marriage if the said period of publication is not
reduced,

(b)

(3)

such other circumstances as may be prescribed.

The Registrar-General may, if the period of publication is

reduced under this section, also waive or disapply any requirement –

(a)

to provide original or duly authenticated documents,

(b)

to attend at the office of the Registrar-General, or

(c)

as may be prescribed,

to the extent only that the Registrar-General thinks necessary in the circumstances.

(4)

Regulations may make provision with respect to the making,

and granting, of applications under this section, and such provision may include
(without limitation) the medical or other evidence to be provided in support of an
application to reduce the said period of publication.

Caveat against marriage or certificate of no impediment.
26.

(1)

Any person may enter a caveat with the Registrar-General, at

any time before the solemnisation of a marriage in the Bailiwick or the issue of a
certificate of no impediment under section 57.

(2)

A caveat entered under subsection (1) must be signed by or on

behalf of the person by whom it is entered, and state the person's place of residence
and the ground of objection on which the caveat is founded.

(3)

Where

the

Registrar-General

receives

an

objection

in

accordance with subsection (1) –

(a)

in any case where the Registrar-General is satisfied that
the objection relates only to a misdescription or
inaccuracy in the notice of marriage or licence, the
Registrar-General should notify the persons to be
married of the nature of the objection and make such
enquiries into the matter as he or she thinks fit, and
make any necessary correction to any document
relating to the marriage, or

(b)

in any other case, pending further consideration of the
objection, suspend the issue of the licence or the
certificate of no impediment or, if the licence has
already been issued, advise the marriage celebrant that
the marriage should not be solemnised pending such
consideration.

(4)

If any caveat is entered in accordance with subsection (1), no

licence or certificate of no impediment may be issued or, if the licence has already
been issued, the marriage must not be solemnised until –

(a)

the Registrar-General, having examined the ground of
the objection and being satisfied that the ground ought
not to obstruct the marriage, has removed the caveat,
or

(b)

subject to subsection (5), the caveat is withdrawn by
the person who entered it.

(5)

In the case of a licence for the solemnisation of a marriage to

which section 1(2) applies, where a caveat is entered under subsection (1) on the
ground that the persons to be married have not both attained the age of 18 years or
that the younger person has at any time before attaining the age of 18 years been a
child of the family in relation to the other, then –

(a)

notwithstanding that the caveat is withdrawn by the
person who entered it, no licence or certificate of no
impediment may be issued, and the marriage in the
Bailiwick must not be solemnised, unless the RegistrarGeneral has examined that ground of objection and is
satisfied that that ground ought not to obstruct the
marriage, and

(b)

either of the persons to be married may apply to the
Royal Court sitting as an Ordinary Court ("the Court")
for a declaration that, both those persons having
attained the age of 18 years and the younger of those
persons not having at any time before attaining the age
of 18 years been a child of the family in relation to the
other, there is no impediment of affinity to the
solemnisation of the marriage.

(6)

The Registrar-General may refer the matter of a caveat to the

Court, which may uphold or remove the caveat, and no appeal shall lie from a
decision of the Court.

(7)

The Court, in any proceedings before it under this section,

may order the person who entered the caveat to pay all or part of the costs of the
proceedings and damages to the persons against whose marriage the caveat was
entered.

Forbidding of issue of licence or certificate of no impediment.
27.

(1)

Any person whose consent to a marriage intended to be

solemnised on the authority of a Registrar-General's licence is required under section
4 may forbid the issue of such a licence, or of a certificate of no impediment under
section 57, by writing, at any time before the issue of the licence, the word
"forbidden" next to the entry of the notice of marriage filed under section 24 together
with his or her name and place of residence and the capacity, in relation to either of
the persons to be married, in which the issue of the licence is forbidden.

(2)

Where the notice of marriage has been filed in electronic form,

a person wishing to exercise the power conferred by subsection (1) to forbid the issue
of a licence may do so by requesting the Registrar-General to record that the person
forbids the issue of the licence and the Registrar-General must enter the information
required by subsection (1) in electronic form.

(3)

Subject to subsection (4), where the issue of a licence is

forbidden under subsection (1), the notice of marriage is void.

(4)

Where, under section 4(1)(b), a court has consented to a

marriage, and the consent of the court has the same effect as if it had been given by a
person whose consent has been refused, that person shall not be entitled to forbid
the issue of a licence for that marriage under this section, and the notice of marriage
is not void by virtue of this section.

Issue of licence.
28.

(1)

Subject to the provisions of this section, the Registrar-General

may, not earlier than the day following the expiration of the period referred to in
section 24(4), or such reduced period as the Registrar-General may determine under
section 25, issue a licence in such form as the Registrar-General may determine.

(2)

The persons to be married must, not later than the last

working day before the date of the intended marriage –

(a)

attend at the office of the Registrar-General together,

(b)

provide the originals, or duly authenticated copies, of
the documents required to be provided for the purpose
of sections 22 and 23 (if not already provided),

(c)

provide such other evidence or further evidence,
including photographic evidence, as the RegistrarGeneral may reasonably consider necessary for the
purpose of determining whether to issue a licence,

(d)

sign a signature verification form in such form and
containing such particulars as the Registrar-General
may determine, and

(e)

(3)

pay the prescribed fee.

Where, due to exceptional circumstances which could not

reasonably have been foreseen, the persons to be married are unable to attend at the
office of the Registrar-General on or before the last working day before the date of

the marriage, the Registrar-General may permit the requirements in subsection (2) to
be completed on the day of the marriage: Provided that such permission must not
be given unless the Registrar is satisfied that those requirements can reasonably be
satisfactorily completed prior to the time specified on the licence for the
solemnisation of the marriage and during normal working hours.

(4)

The Registrar-General must not issue a licence if –

(a)

he or she has reason to believe that there is a lawful
impediment to the intended marriage,

(b)

a caveat has been entered under section 26 which has
not been withdrawn or removed in accordance with
that section,

(c)

its

issue

has

been

forbidden

under

section

27,

(d)

it appears to the Registrar-General that either of the
persons to be married is incapable of consenting to the
marriage or does not freely consent to enter into the
marriage, or

(e)

(5)

any other ground exists for not issuing a licence.

Subject to subsection (7), a licence issued under this section

shall authorise the solemnisation of the marriage of the persons named in it –

(a)

on the date and at the time specified in the licence, and

(b)

at the place, or either of two places, so specified,

(c)

subject to subsection (6), by the marriage celebrant so
specified.

(6)

A licence issued under this section authorises, but does not

oblige, a marriage celebrant to solemnise the marriage to which it relates.

(7)

A licence issued under this section is not valid if the notice of

marriage in respect of the intended marriage is void by virtue of any provision of
this Law and no person may solemnise the marriage on the authority of such a
licence.

Change to date, time, location or celebrant of intended marriage.
29.

(1)

Where the persons to be married wish to change the date, time

or location of the intended marriage, or the identity of the marriage celebrant who is
to solemnise the marriage, both persons to be married must notify the RegistrarGeneral in writing, accompanied by the prescribed fee, of the proposed change a
minimum of 21 clear days prior to –

(a)

the date specified in the notice, or the licence if already
issued, as the date for the intended marriage, or

(b)

if the date is to be changed to a date earlier than that
specified in the notice or the licence, as the case may
be, the new date.

(2)

Upon receipt of a notification under subsection (1), and

provided that the Registrar-General is satisfied that the proposed change would not
result in a contravention of any provision in or under this Law or any other
enactment, the Registrar-General shall make the corresponding amendment to the
notice of marriage filed under section 24 and, if a licence has already been issued
under section 28, issue an amended licence.

(3)

Notwithstanding subsections (1) and (2), if in the case of an

emergency or due to exceptional circumstances such that it becomes impossible or
impracticable for a marriage to be solemnised –

(a)

on the date,

(b)

at the time,

(c)

in a location, or

(d)

by the marriage celebrant,

specified in the notice of marriage, and it is thereby impossible to comply with
subsection (1), a marriage solemnised on a different date, at a different time, at a
different location or by a different marriage celebrant shall not be void by virtue only
of lack of compliance with subsection (1); provided that the persons to be married
must notify the Registrar-General in writing of any such change as soon as
reasonably practicable before (if possible) or after the solemnisation of the marriage
stating the reasons for the lack of compliance.

Person to whom licence is to be delivered.
30.

Where a marriage is intended to be solemnised on the authority of a

Registrar-General's licence, the licence must be delivered to the marriage celebrant in

whose presence the marriage is to be solemnised together with –

(a)

the signature verification form signed by the persons to
be married in accordance with section 28(2)(d), and

(b)

a marriage return form, in such form and containing
such

particulars

as

the

Registrar-General

may

determine.

Solemnisation of marriage

Date of marriage.
31.

(1)

Subject to subsection (2), a marriage may be solemnised on

any date which has been agreed between the marriage celebrant and the persons to
be married and which falls during the period –

(a)

commencing on the day after the expiration of the
minimum publication period mentioned in section
24(4), or such reduced period as the Registrar-General
may determine under section 25, and

(b)

ending on the day before the notice of marriage
becomes void in accordance with section 24(5).

(2)

Except where section 29(3)(a) applies, a marriage must be

solemnised on the date specified in the licence issued in respect of that marriage.

Time of marriage.
32.

(1)

Subject to subsection (2), a marriage may be solemnised at any

time of day which has been agreed between the marriage celebrant and the persons
to be married.

(2)

Except where section 29(3)(b) applies, a marriage must be

solemnised at the time specified in the licence issued in respect of that marriage, or
within one hour thereafter.

Location of marriage.
33.

(1)

Subject to subsection (2), a marriage may be solemnised at any

place in the Bailiwick (including, for the avoidance of doubt, its territorial waters
and airspace), which has been agreed between the marriage celebrant and the
persons to be married.

(2)

Except where section 29(3)(c) applies, a marriage must be

solemnised at a place described in the licence issued in respect of that marriage.

Form of marriage.
34.

(1)

Subject to the following provisions of this section, a marriage

may be solemnised between the persons named in the licence issued in respect of
that marriage according to such form and ceremony as has been agreed between the
marriage celebrant and the persons to be married.

(2)

A marriage must be solemnised in the presence of two

witnesses who have attained the age of 18 years in addition to the marriage
celebrant.

(3)
to the other –

During the solemnisation of a marriage, each party must say

(a)

"I do solemnly declare that I do not know of any lawful
reason why I, [AB], may not be joined in marriage to
[CD]", and

(b)

"I call upon the persons here present to witness that I,
[AB], take you, [CD], to be my lawful wedded wife [or
husband, as the case may be]".

Religious content.
35.

(1)

No religious service may be used at any marriage solemnised

by the Registrar-General or by a civil celebrant ("the proceedings").

(2)

Without prejudice to the generality of subsection (1), the

proceedings must not –

(a)

be led by a minister of religion or other religious
leader,

(b)

include vows or extracts from an authorised religious
marriage service or from sacred religious texts,

(c)

involve any religious ritual or symbol, or permit
prayers,

(d)

(3)

include any form of worship.

But the proceedings may include limited use of readings,

songs or music that contain references of a religious nature in an essentially nonreligious context provided that the Registrar-General or civil celebrant is satisfied

that the extent of the proposed use of such readings, songs or music during the
proceedings is not such that it would contravene subsection (1).

(4)

For the purposes of this section any material used by way of

introduction to, in any interval between parts of, or by way of conclusion to the
proceedings must be treated as forming part of the proceedings.

Formation of marriage.
36.

(1)

After the parties have made the declaration in section 34(3),

the parties to the marriage and the witnesses must sign and date the marriage return
form.

(2)

If the marriage celebrant –

(a)

is satisfied that the parties to the marriage who have
made the said declaration are the same persons whose
signatures are on the signature verification form, and

(b)

has no reason to believe that either of the parties to the
marriage is incapable of consenting to the marriage or
has not freely consented to enter into the marriage,

the marriage celebrant must sign and date the marriage return form.

(3)

The marriage is formed when the marriage return form has

been signed by the parties to the marriage, the witnesses and the marriage celebrant.

(4)

Where a person who is required to sign and date the marriage

return form is unable to do so by reason of physical disability, a representative may

sign on the person's behalf at his or her direction.

Miscellaneous provisions

Void marriages.
37.

Without prejudice to any other provision of this Law or any other

enactment or rule of law by virtue of which a marriage is deemed to be void, where
two persons knowingly and wilfully consent to or acquiesce in a marriage under this
Part –

(a)

without having given due notice of marriage under
section 22 to the Registrar-General,

(b)

without a licence having been duly issued under
section 28 by the Registrar-General,

(c)

on the authority of a licence that is invalid by virtue of
section 28(7),

(d)

on the authority of a licence that has been issued after
either person to be married has provided information
or documents to the Registrar-General that is or are
false or inaccurate in a material particular, including
(without limitation) information as to a person's
immigration status,

the marriage is void.

PART IV
MARRIAGE ACCORDING TO RITES OF CHURCH OF ENGLAND

Authorisation of marriage.
38.

A marriage according to the rites of the Church of England may be

solemnised by a clerk in Holy Orders on the authority of a licence issued by the
Dean.

Remarriage of divorced persons.
39.

No clerk in Holy Orders is compelled –

(a)

to solemnise the marriage of any person whose former
marriage has been dissolved and whose former spouse
is still living, or

(b)

to permit the marriage of such a person to be
solemnised in the church of which the clerk in Holy
Orders is the minister.

Notice of marriage.
40.

(1)

Where a marriage is intended to be solemnised according to

the rites of the Church of England, notice of marriage must be given to the Dean by
both persons to be married in such form and including such information as the Dean
may determine, in accordance with this section.

(2)

A notice under subsection (1) must (without limitation)

include a statement of the intended date, time and place of the marriage and, in
relation to each of the persons to be married –

(a)

name, surname, any former names or surnames and
date of birth,

(b)

sex,

(c)

nationality and place of residence,

(d)

immigration status in the Bailiwick,

(e)

occupation,

(f)

marital status and, if either of the persons to be
married has been married or in a civil partnership, how
the marriage or civil partnership ended.

(3)

A notice under subsection (1) must be accompanied by –

(a)

such documents or other evidence supporting the
information provided as the Dean may determine,

(b)

a declaration, in such form as the Dean may determine,
signed by each of the persons to be married –

(i)

that he or she believes that there is no
impediment of kindred or affinity or other
lawful hindrance to the marriage,

(ii)

where one of the persons to be married is, and
will at the date of the marriage be, a minor
who has not previously been married or a civil
partner, that the consent of the person or
persons whose consent to the marriage is
required under section 4 has been obtained,
that the necessity of obtaining any such
consent has been dispensed with under that
section, that a court has consented to the
marriage under that section, or that there is no
person whose consent is so required,

(iii)

in relation to a notice of marriage to which
section 1(2) applies, that the younger of the
persons to be married has not, at any time
before attaining the age of 18, been a child of
the family in relation to the other,

(iv)

that he or she believes that all of the
information stated in the notice, and all
information and evidence supplied with the
notice, is true.

Determination of acceptance of notice.
41.

(1)

The Dean may, having received notice of marriage in

accordance with section 40, require the persons to be married to provide such
additional information or documents as the Dean may reasonably consider necessary
for the purpose of determining whether to accept the notice of marriage, and in

particular (without limitation), in order to –

(a)

verify the accuracy of the information contained in the
notice

or

the

authenticity

of

the

supporting

documentation,

(b)

be satisfied that the persons to be married are both
capable of consenting to the marriage and do freely
consent to enter into the marriage,

(c)

be satisfied that there is no other ground for not
accepting the notice of marriage,

and the Dean may, for that purpose, interview the persons to be married and any
other person.

(2)

If the Dean is satisfied that there is no reason why the

intended marriage cannot take place, the notice of marriage may be accepted.

Retention of notice and publication.
42.

(1)

Subject to the provisions of this section, the Dean must retain

the information given in notices of marriage which have been accepted under section
41 in such form as the Dean may determine.

(2)

The date on which the Dean accepts a notice of marriage in

accordance with section 41 is deemed to be the date on which the persons to be
married have given notice of the intended marriage.

(3)

As soon as reasonably practicable after notice of marriage is

accepted the Dean must transmit to the Registrar-General, and the Registrar-General
must publish –

(a)

on the Royal Court website, and

(b)

in any other place that the Registrar-General thinks fit,

such details, including the names of the persons to be married (subject to section 59)
and the date of the intended marriage, as may be prescribed, and, subject to
subsection (4), such publication must continue for a minimum period of 21
consecutive clear days prior to the date of the intended marriage.

(4)

Section 25 applies to publication under this section as it

applies to publication under section 24.

(5)

A notice of marriage is void after the expiration of the period

of one year beginning on the date on which notice is deemed to have been given
under subsection (2).

Caveat against marriage.
43.

(1)

Any person may enter a caveat with the Dean, at any time

before the solemnisation of a marriage.

(2)

A caveat entered under subsection (1) must be signed by or on

behalf of the person by whom it is entered, and state the person's place of residence
and the ground of objection on which the caveat is founded.

(3)

Where the Dean receives a caveat in accordance with

subsection (1), no licence may be issued or, if a licence has already been issued,

solemnisation of the marriage must not take place, until –

(a)

the Dean has examined the ground of the objection to
the issue of the licence and is satisfied that the ground
ought not to obstruct the marriage, or

(b)

subject to subsection (4), the caveat is withdrawn by
the person who entered it.

(4)

In the case of a licence for the solemnisation of a marriage to

which section 1(2) applies, where a caveat is entered under subsection (1) on the
ground that the persons to be married have not both attained the age of 18 years or
that the younger of those persons has at any time before attaining the age of 18 years
been a child of the family in relation to the other, then –

(a)

notwithstanding that the caveat is withdrawn by the
person who entered it, no licence may be issued and
the marriage must not be solemnised unless the Dean
has examined that ground of objection and is satisfied
that that ground ought not to obstruct the marriage,
and

(b)

either of the persons to be married may apply to the
Royal Court sitting as an Ordinary Court ("the Court")
for a declaration that, both those persons having
attained the age of 18 years and the younger of those
persons not having at any time before attaining the age
of 18 years been a child of the family in relation to the
other, there is no impediment of affinity to the

solemnisation of the marriage.

(3)

The Dean may refer the matter of a caveat to the Court, which

may uphold or remove the caveat, and no appeal shall lie from the decision of the
Court.

(4)

The Court, in any proceedings before it under this section,

may order the person who entered the caveat to pay all or part of the costs of the
proceedings and damages to the persons against whose marriage the caveat was
entered.

Issue of licence.
44.

(1)

Subject to the provisions of this section, the Dean may, not

earlier than the day following the expiration of the period referred to in section 42(3),
or such reduced period as the Registrar-General may determine under section 25,
issue a licence in such form as the Dean may determine.

(2)

The persons to be married must –

(a)

attend at the office of the Dean,

(b)

provide the originals, or duly authenticated copies, of
the documents required to be provided for the purpose
of sections 40 and 41 (if not already provided), and

(c)

sign a signature verification form, in such form and
containing
determine.

such

particulars

as

the

Dean

may

(3)

The Dean may not issue a licence if –

(a)

he or she has reason to believe that there is a lawful
impediment to the intended marriage,

(b)

a caveat has been entered under section 43 which has
not been withdrawn or removed in accordance with
that section,

(c)

it appears to the Dean that either of the persons to be
married is incapable of consenting to the marriage or
does not freely consent to enter into the marriage, or

(d)

(4)

any other ground exists for not issuing a licence.

A licence issued under this section authorises, but does not

oblige, a clerk in Holy Orders to solemnise the marriage to which it relates.

(5)

A licence issued under this section is not valid if the notice of

marriage in respect of the intended marriage is void by virtue of any provision of
this Part and no clerk in Holy Orders may solemnise the marriage on the authority of
such a licence.

Duration of licence.
45.

Where a marriage is not solemnised within the period of one year

beginning on the date on which notice of the marriage is deemed to have been given
under section 42(2), the licence is void and no clerk in Holy Orders may solemnise
the marriage on the authority of such licence.

Person to whom licence is to be delivered.
46.

A licence issued under section 44 must be delivered to the clerk in

Holy Orders who is to solemnise the marriage together with –

(a)

the signature verification form signed by the persons to
be married in accordance with section 44(2)(c),

(b)

a marriage return form, in such form and containing
such

particulars

as

the

Registrar-General

may

determine.

Witnesses.
47.

All marriages solemnised according to the rites of the Church of

England must be solemnised in the presence of two or more witnesses in addition to
the clerk in Holy Orders by whom the marriage is solemnised.

Formation of marriage.
48.

(1)

After the clerk in Holy Orders by whom the marriage is

solemnised has declared in the authorised words that the marriage has been
completed, the parties to the marriage and the witnesses must sign and date the
marriage return form.

(2)

If the clerk in Holy Orders by whom the marriage is

solemnised –

(a)

is satisfied that the parties to the marriage are the same
persons whose signatures are on the signature
verification form, and

(b)

has no reason to believe that either of the parties to the
marriage is incapable of consenting to the marriage or
has not freely consented to enter into the marriage,

the clerk in Holy Orders must sign and date the marriage return form.

(3)

The marriage is formed when the marriage return form has

been signed by the parties to the marriage, the witnesses and the clerk in Holy
Orders.

(4)

Where a person who is required to sign and date the marriage

return form is unable to do so by reason of physical disability, a representative may
sign on the person's behalf at his or her direction.

Observance of liturgical rubric.
49.

The solemnisation of marriage according to the rites of the Church of

England must be in accordance with the rubric prefixed to the office of matrimony in
the Book of Common Prayer, and with any Canon or regulations made under the
j
Church of England (Worship and Doctrine) Measure 1974 , as it applies to the

Bailiwick by virtue of the Church of England (Worship and Doctrine) Measure 1984
k
(Channel Islands) Order 1984 , and with any other Canon or regulations applicable

in the Bailiwick, concerning the solemnisation of marriage, so far as they are
consistent with this Law.

Void marriages.
50.

Without prejudice to any other provision of this Law or any other

_____________________________________________________________________
j

Measure No. 3 of 1974.

k

U.K. S.I. No. 1689 of 1984.

enactment or rule of law by virtue of which a marriage is deemed to be void, where
two persons knowingly and wilfully consent to or acquiesce in a marriage according
to the rites of the Church of England –

(a)

without having given due notice of marriage to the
Dean under section 40,

(b)

without a licence having been duly issued in
accordance with this Part,

(c)

on the authority of a licence which is invalid by virtue
of section 44(5),

(d)

on the authority of a licence that has been issued after
either person to be married has provided information
or documents to the Dean that is false or inaccurate in a
material particular, including (without limitation)
information as to a person's immigration status,

(e)

where the marriage is solemnised by a person who is
not a clerk in Holy Orders,

the marriage is void.

PART V
REGISTRATION OF MARRIAGES

General Register of Marriages.
51.

(1)

The Registrar-General must continue to maintain a General

Register of Marriages ("the Marriage Register") in such form as the RegistrarGeneral may determine.

(2)

Subject to the provisions of this Part, the Registrar-General

may determine the procedures and requirements for the registration of marriages
and for the making of returns and provision of copies in connection with such
registration.

Persons by whom marriages are to be registered.
52.

A marriage must be registered in accordance with this Part –

(a)

in the case of a marriage solemnised by a civil celebrant
or by an authorised religious official, by the civil
celebrant or authorised religious official, as the case
may be, who solemnised the marriage,

(b)

in the case of a marriage solemnised according to the
rites of the Church of England, by the clerk in Holy
Orders by whom the marriage is solemnised,

(c)

in any other case, by the Registrar-General.

Return to be made to Registrar-General.
53.

(1)

Every person who is required under section 52(a) or (b) to

register a marriage must, within 72 hours of the solemnisation of the marriage,
complete and deliver to the Registrar-General the marriage return form relating to
the marriage.

(2)

The Registrar-General must, upon receiving a return delivered

in accordance with subsection (1), enter in the Marriage Register such particulars
relating to the marriage as may be prescribed.

(3)

An entry made under subsection (2) may be in such form as

the Registrar-General may determine.

Correction of errors in register.
54.

(1)

Where it appears to the Registrar-General that an entry in the

Marriage Register contains an error of form or of substance, other than a clerical
error or an error which is not of material significance, the Registrar-General must
apply to the Royal Court sitting as an Ordinary Court ("the Court") for permission to
correct the error.

(2)

If, on an application under subsection (1), the Court grants

permission to correct an error in the Marriage Register, the Registrar-General must
make the correction in the margin of the entry in question, without any alteration of
the original entry.

(3)

Any such marginal entry made by the Registrar-General must

include the signature of the Registrar-General, the date the correction is made and
the date when the permission under subsection (1) is granted.

Certified copies of entries in register.
55.

(1)

The Registrar-General must, upon application by any person

and payment of the prescribed fees –

(a)

permit the person to search the Marriage Register at
any reasonable time during normal working hours,

(b)

supply a copy of any entry in the Marriage Register,
certified as a true copy of such entry by the RegistrarGeneral.

(2)

Such copy supplied under subsection (1) must be accepted as

evidence of the marriage in question without further proof provided that the
document is certified in accordance with this section and affixed with the seal of the
Registrar-General.

PART VI
GENERAL AND MISCELLANEOUS

Disclosure by Registrar-General.
56.

(1)

The Registrar-General may disclose to any person any

information or documents obtained in the exercise of the Registrar-General's
functions under this Law and may request further information from any person for
the purpose of –

(a)

verifying the accuracy of any information or the
authenticity of any documentation provided to the

Registrar-General for the purposes of this Law, or

(b)

determining any matter which the Registrar-General is
required to determine under this Law.

(2)

Without prejudice to the generality of subsection (1), the

Registrar-General may, for the said purposes, disclose information or documents to,
or request information from, the following –

(a)

Her Majesty's Procureur,

(b)

a police officer, customs officer or immigration officer,

(c)

any committee of the States of Guernsey, the States of
Alderney or the Chief Pleas of Sark,

(d)

the Royal Court of Guernsey, the Court of Alderney or
the Court of the Seneschal.

(3)

The Registrar-General may, at the request of a person who

carries out functions in another jurisdiction, similar to the functions of the RegistrarGeneral, in respect of persons entering into a marriage in that other jurisdiction,
disclose any information that the Registrar-General reasonably believes may assist
that other person in the exercise of his or her functions in that other jurisdiction.

(4)

The Registrar-General may disclose information or documents

to, and request information from, any person who carries out functions in another
jurisdiction similar to the functions of an officer of police, customs officer or
immigration officer in the Bailiwick, and who is investigating the immigration status

of a person intending to marry in that other jurisdiction, for the purpose of assisting
that other person in the exercise of his or her functions in that jurisdiction.

(5)

Except as authorised by this section, the Registrar-General

must not disclose information in relation to which a person ("identifiable person") is
identified or identifiable unless –

(a)

the identifiable person has given consent for the
disclosure,

(b)

at the time of the disclosure, the information is or has
already been made public as a result of steps
deliberately taken by the identifiable person, or

(c)

the disclosure is necessary for the purposes of –

(i)

any

legal

proceedings,

including

any

proceedings in connection with this Law, or

(ii)

(6)

complying with any enactment or court order.

A person who contravenes subsection (5) is guilty of an

offence and liable –

(a)

on summary conviction, to imprisonment for a term
not exceeding six months or a fine not exceeding level
5 on the uniform scale, or to both, or

(b)

on conviction on indictment, to imprisonment for a

term not exceeding five years or a fine, or both.

Issue of certificate of no impediment for marriage outside the Bailiwick.
57.

(1)

A person resident in the Bailiwick who wishes to be married

in a country or territory outside the Bailiwick where the law of that country or
territory requires the person to obtain a certificate of no impediment to be issued by
the domestic authorities in the Bailiwick may make an application for such a
certificate to the Registrar-General.

(2)

Such application must be made in such form as the Registrar-

General may determine and be accompanied by –

(a)

a notice, dated and signed by the applicant, containing
the full names and former names, nationality, date of
birth, sex, address, marital status and occupation, and
such other details as may be prescribed in relation to
each of the persons to be married,

(b)

where the applicant is a minor who has not previously
been married or a civil partner, a declaration signed by
the applicant that the consent of the person or persons
whose consent to the marriage is required under
section 4 has been obtained, that the necessity of
obtaining any such consent has been dispensed with
under that section, that a court has consented to the
marriage under that section, or that there is no person
whose consent to the marriage is so required,

(c)

a declaration that the applicant believes that there is no

impediment of kindred or affinity or other lawful
hindrance to the marriage, and

(d)

(3)

The

the prescribed fee.

Registrar-General must issue

a certificate of no

impediment, in such form as the Registrar-General may determine, if –

(a)

a notice containing the details which would be
required to be published under section 24(4) if the
marriage were to be solemnised in the Bailiwick has
been published in the same manner and for the same
period (subject to any reduction by the RegistrarGeneral upon an application under section 25) as
required under that subsection,

(b)

the Registrar-General has no reason to believe that
there would be an impediment to the marriage if it
were to take place in the Bailiwick,

(c)

its issue has not been forbidden under section 27,

(d)

it does not appear to the Registrar-General that either
of the persons to be married is incapable of consenting
to the marriage or does not freely consent to enter into
the marriage, and

(e)

no other ground exists for not issuing a certificate of no
impediment.

Proof of certain matters not necessary to validity of marriages.
58.

(1)

Where a marriage has been solemnised under this Law, it is

not necessary in support of the marriage to give any proof –

(a)

that any person whose consent to the marriage was
required by section 4 of this Law had given such
consent,

(b)

in the case of a marriage to which section 9 of the 2016
Law, section 9 of the 2017 Law or section 9 of the 2019
Law applies (opt-in to marriage of same-sex couples),
that the relevant governing authority of the religious
organisation has given its consent as required under
those sections,

(c)

that the marriage celebrant was authorised under this
Law to solemnise the marriage and he or she
solemnised the marriage in accordance with the
conditions of his or her authorisation,

nor may any evidence be given to prove the contrary in any proceedings touching
the validity of the marriage.

(2)

A marriage which is solemnised by the Registrar-General or

by a civil celebrant otherwise than in accordance with section 35 is valid
notwithstanding such non-compliance.

Omission of particulars in exceptional circumstances.
59.

Where the Committee has determined that there are exceptional

circumstances, the Registrar-General may omit details in respect of names from –

(a)

a notice available for inspection under section 24(1),

(b)

details required to be published under section 24(3) or
42(3),

(c)

a licence issued under section 28,

(d)

a signature verification form,

(e)

a certified copy of any entry in the Marriage Register,
or

(f)

a certificate of no impediment to marriage.

Fees and charges.
60.

(1)

The Committee may by regulations prescribe fees and charges

payable in relation to the exercise or performance of functions under this Law,
payable in such manner as may be prescribed.

(2)

Without prejudice to the generality of subsection (1), such

regulations may prescribe the fees and charges payable in respect of –

(a)

applications for and grant of authorisation as a civil
celebrant or authorised religious official, annual fees
payable in respect thereof, and fees for renewals of

such authorisations,

(b)

training of civil celebrants, authorised religious
officials and clerks in Holy Orders of the Church of
England,

(c)

applications for and acceptance of notices of marriage,

(d)

publication, and applications for a reduced period of
publication,

(e)

applications for and issue of Registrar-General's
licences and certificates of no impediment,

(f)

the entry of a caveat and the forbidding of the issue of
a Registrar-General's licence or certificate of no
impediment,

(g)

notification to the Registrar-General of changes of date,
time, location or celebrant,

(h)

solemnisation of marriages by the Registrar-General in
the office of the Registrar-General or in another
location,

(i)

registration of marriages,

(j)

correction of errors in the Marriage Register, and

(k)

searches of the Marriage Register, and provision of
extracts or certified copies of entries.

Offences relating to false or misleading information etc.
61.

(1)

It is an offence for a person, for the purposes of purported

compliance with, or for any purpose connected with, any provision of or under this
Law to do any of the following –

(a)

make a statement which that person knows, or has
reasonable cause to believe, to be false, deceptive or
misleading in a material particular,

(b)

dishonestly or otherwise, recklessly make a statement
which is false, deceptive or misleading in a material
particular,

(c)

produce or furnish or cause or permit to be produced
or furnished any information or document which that
person knows, or has reasonable cause to believe, to be
false, deceptive or misleading in a material particular,
or

(d)

dishonestly or otherwise, recklessly produce or furnish
or recklessly cause or permit to be produced or
furnished any information or document which is false,
deceptive or misleading in a material particular.

(2)

A person who, being required to do so under or for the

purposes of this Law, fails to provide the Registrar-General or the Dean with any

information which is in that person's possession, knowing or having reasonable
cause to believe –

(a)

that the information is relevant to the exercise by the
Registrar-General or the Dean of any functions under
this Law, and

(b)

that the withholding of the information is likely to
result in the Registrar-General or the Dean, as the case
may be, being misled as to any matter which is
relevant, and of material significance, to the exercise of
those functions,

is guilty of an offence.

(3)

A person guilty of an offence under this section is liable –

(a)

on summary conviction, to imprisonment for a term
not exceeding six months or a fine not exceeding level
5 on the uniform scale, or to both, or

(b)

on conviction on indictment, to imprisonment for a
term not exceeding five years or a fine, or both.

Offences relating to solemnisation of marriage.
62.

(1)

It is an offence for the Registrar-General, knowingly or

wilfully, to –

(a)

issue a licence for an intended marriage in respect of

which the notice of marriage is void under section
24(5) or 27(3),

(b)

issue a licence for an intended marriage, or a certificate
of no impediment, where the period referred to in
section 24(4), or any reduced period under section 25,
has not expired,

(c)

issue a licence for an intended marriage or a certificate
of no impediment in relation to which a caveat has
been entered under section 26 and not withdrawn or
removed in accordance with that section,

(d)

authorise the solemnisation of a marriage to which
section 9 of the 2016 Law, section 9 of the 2017 Law or
section 9 of the 2019 Law applies (opt-in to marriage of
same-sex couples), unless the relevant governing
authority of the religious organisation has given its
consent as required under those sections.

(2)

It is an offence for any person, knowingly or wilfully, to

solemnise a marriage –

(a)

which is void by virtue of any provision of this Law or
of any other enactment or rule of law or custom,

(b)

which the person is not authorised under the
provisions of section 5(1) to solemnise,

(c)

the licence in respect of which is void by virtue of any
provision of this Law.

(3)

A person guilty of an offence under this section is liable –

(a)

on summary conviction, to imprisonment for a term
not exceeding six months or a fine not exceeding level
5 on the uniform scale, or to both, or

(b)

on conviction on indictment, to imprisonment for a
term not exceeding five years or a fine, or both.

Offences relating to registration of marriages.
63.

(1)

It is an offence for a person –

(a)

without reasonable excuse, to refuse or omit to register
any marriage which the person is required by or under
this Law to register,

(b)

knowingly to register any marriage otherwise than in
accordance with the requirements by or under this
Law,

(c)

to fail, without reasonable excuse, to deliver any
document which the person is required by or under
this Law to deliver, or to carelessly lose or damage, or
cause to be lost or damaged, such a document while it
is in the person's possession,

and a person guilty of an offence under this subsection is liable to a fine not
exceeding level 3 on the uniform scale.

(2)

It is an offence for a person –

(a)

knowingly or wilfully to register any marriage which is
void by virtue of any provision of this Law,

(b)

knowingly or wilfully to provide false particulars for
the purpose of the registration of a marriage under this
law,

(c)

wilfully to destroy, damage or alter, or cause to be
destroyed, damaged or altered, or allow to deteriorate,
or

cause

to

be

allowed

to

deteriorate,

any document which is kept for the purposes of or
under this Law,

(d)

wilfully to make or cause to be made a false entry in
the Marriage Register or make or cause to be made
any certified copy of any entry therein, or certify any
such copy, which is false in any particular, knowing
such entry or particular to be false,

(e)

to forge, or cause to be falsely made or forged, the
Marriage Register or any document required to be kept
for the purposes of or under this Law, or any certified
copy of any entry in the Marriage Register.

(3)

A person guilty of an offence under subsection (2) is liable –

(a)

on summary conviction, to imprisonment for a term
not exceeding six months or a fine not exceeding level
5 on the uniform scale, or to both, or

(b)

on conviction on indictment, to imprisonment for a
term not exceeding five years or a fine, or both.

Provision, retention and publication of documents in electronic form.
64.

For the avoidance of doubt, except where the contrary intention

appears in or under this Law, or the Registrar-General otherwise requires, and
l
without prejudice to the Electronic Transactions (Guernsey) Law, 2000 , the

Electronic Transactions (Alderney) Law, 2001

m

or the Electronic Transactions (Sark)

n
Law, 2001 , as the case may be –

(a)

any documents or information required by or under
this Law to be retained or stored,

(b)

any application, documents or information so required
to be provided to any person, and

(c)

any publication so required to be made,

_____________________________________________________________________
l

Order in Council No. VIII of 2001; amended by Ordinance No. XXXIII of
2003; No. XIV of 2014; No. IX of 2016; No. XXIV of 2017.
m

Order in Council No. XXVI of 2001; amended by Alderney Ordinance No. VII
of 2017.
n

Order in Council No. X of 2001; amended by Sark Ordinance No. 125; Sark
Ordinance No. II of 2015; No. XII of 2017; No. XIII of 2018.

may be retained, stored, provided or published by electronic means.

Provision of translation of documents.
65.

Where an original document or information required to be provided

to the Registrar-General or the Dean under this Law is in a language other than
English, the document or information must be accompanied by a translation certified
by the translator to be a true and accurate translation of the original document or
information.

General provisions as to regulations.
66.

(1)

In addition to regulations made under any other provision of

this Law, regulations may provide for all procedural, practical and incidental
matters which may be necessary for bringing this Law into effect.

(2)

Without prejudice to the generality of subsection (1),

regulations under this Law –

(a)

may, subject to subsection (3), make provision in
relation to the creation, trial (summarily or on
indictment) and punishment of offences, and

(b)

may empower the Registrar-General to issue codes or
guidance in relation to any matter for which
regulations may be made under this Law.

(3)

Regulations under this Law may not –

(a)

provide for offences to be triable only on indictment, or

(b)

authorise the imposition –

(i)

on summary conviction, of imprisonment for a
term exceeding 12 months, or a fine exceeding
level 5 on the uniform scale, or

(ii)

on conviction on indictment, of imprisonment
for a term exceeding two years.

(4)

Before making any regulations under this Law, the Committee

must consult –

(a)

in the case of regulations having effect in Alderney, the
Policy and Finance Committee of the States of
Alderney, and

(b)

in the case of regulations having effect in Sark, the
Policy and Finance Committee of the Chief Pleas of
Sark,

in relation to the terms of the proposed regulations; but a failure to comply with this
subsection does not invalidate any regulations made under this Law.

(5)

Regulations made under this law cease to have effect –

(a)

in Alderney if, within the period of four months
immediately

following

the

date

on

which

the

regulations are made by the Committee ("the relevant

date"), the States of Alderney resolve to disapprove the
application of those regulations to Alderney, and

(b)

in Sark if, at the first or second meeting of the Chief
Pleas of Sark following the relevant date, the Chief
Pleas resolve to disapprove the application of those
regulations to Sark.

(6)

If the States of Alderney or the Chief Pleas of Sark resolve to

disapprove the application of any regulations in accordance with subsection (5),
those regulations cease to have effect in Alderney or (as the case may be) Sark, but
without prejudice to –

(a)

anything done under those regulations in Alderney or
(as the case may be) Sark, or

(b)

the making of new regulations having effect in
Alderney or (as the case may be) Sark.

(7)

Regulations under this Law must be laid before a meeting of

the States of Deliberation as soon as practicable and if, at that or the next meeting,
the States of Deliberation resolve to annul them, they shall cease to have effect, but
without prejudice to anything done under them or to the making of new regulations.

Repeals.
67.

The enactments mentioned in the first column of the Table in the

Schedule are repealed to the extent set out in the second column of that Table.

Interpretation.
68.

(1)

In this Law, unless the context otherwise requires –

"the 2016 Law", "the 2017 Law" and "the 2019 Law": see section 5(2),

"Alderney Marriage Law" means the Loi ayant rapport aux Mariages
o
célébrés dans l'Île d'Auregny of 1923 ,

"authorised religious official": see section 5(1)(d),

"certificate of no impediment": see section 57,

"civil celebrant": see section 5(1)(b),

"civil partnership" means a civil partnership formed under the Civil
Partnership Act 2004p ( the 2004 Act"), or under the Civil Partnership (Jersey)
Law 2012q, or which is treated under the 2004 Act as having been
formed by virtue of an overseas relationship being registered, and which has
not been dissolved or annulled, and "civil partner" is construed accordingly,

"clear day" means a period of 24 hours ending at midnight,

"clerk in Holy Orders": see section 21,

_____________________________________________________________________
o

Ordres en Conseil Vol. VII, p. 121; amended by Vol. XIII, p. 416; Vol. XV, p.
382; Vol. XX p. 267; Vol. XXII, p. 560; Vol. XXXI, p. 306; Order in Council No. XIV of
2005; Alderney Ordinance No. II of 1978; No. VIII of 2018.
p

An Act of Parliament (2004 c. 33).

q

Ch. 12.260.

"Code of Conduct" means the Code of Conduct for Marriage
Celebrants issued from time to time by the Registrar-General,

"the Committee" means the States of Guernsey Policy & Resources
Committee,

"Dean" includes a Vice-Dean and includes any clerk in Holy Orders
authorised in writing by the Dean to carry out functions of the Dean under
this Law, to the extent of that authorisation,

"Deputy Registrar" means a Deputy Registrar appointed by the
Registrar-General under section 7(2),

"document" includes a document in electronic form,

“immigration officer” means an immigration officer appointed for
r
the purposes of the Immigration Act 1971 under paragraph 1(1) of Schedule

2 to that Act, and includes a customs officer authorised to act as an
immigration officer in accordance with that paragraph,

"marriage celebrant" means any person who is permitted to
solemnise marriage under section 5(1),

"Marriage Law 1919" means the Loi ayant rapport aux Mariages

_____________________________________________________________________
r

An Act of Parliament (1971 c. 77).

s
Célébrés dans les Îles de Guernesey, d'Auregny et de Serk, 1919 ,

"Marriage Register" means the General Register of Marriages
maintained in accordance with section 51,

"marriage return form" means the marriage return form delivered to
the marriage celebrant or to the clerk in Holy Orders who is to solemnise the
marriage, as the case may be, in accordance with section 30 or section 46,

"minor" means a person under the age of 18 years,

"non-business day” has the meaning given in the Non-Business Days
t
Order, 1993 ,

"normal working hours" means the hours of opening of the offices of
the Registrar-General in Guernsey, Alderney or Sark, as the case may be,

"notice of marriage" means a notice of marriage given under section
22 or 40,

"office of the Registrar-General" means the office of the RegistrarGeneral in the island in which a marriage is intended to be solemnised,

"prescribed" means prescribed by regulations of the Committee,

_____________________________________________________________________
s

Ordres en Conseil Vol. VI, p. 57; amended by Vol. XV, p. 200; Vol. XX, p. 267;
Vol. XXX, p. 114; Vol. XXXI, p. 278; Vol. XXXIII, p. 444; Vol. XXXV(1), p. 398; Order
in Council No. III of 2014; Recueil d'Ordonnances Tome XXI, p. 104; Ordinance No.
XIII of 2017.
t

G.S.I. No. 28 of 1993.

"Registrar-General" means the Registrar-General of Marriages and
includes a Deputy Registrar,

"Registrar-General's licence" means a licence issued under section 28,

"regulations" means regulations of the States Policy & Resources
Committee,

"relevant governing authority": see section 5(4),

"signature verification form" means the form signed by the persons
to be married in accordance with section 28(2)(d) or section 44(2)(c),

"working day" means any day except a non-business day, during
normal working hours.

(2)

Any reference in this Law to an enactment of the States of

Jersey, of the Parliament of the United Kingdom, of the Scottish Parliament and of
the Northern Ireland Assembly, and to a Measure of the National Assembly for
Wales is, unless the contrary intention appears, a reference to that enactment or
Measure as amended, re-enacted (with or without modification), extended or
applied.

Citation.
69.
2020.

This Law may be cited as the Marriage (Bailiwick of Guernsey) Law,

Commencement.
70.

This Law shall come into force on the day appointed by Regulations

of the Committee and different dates may be appointed for different provisions and
for different purposes.

SCHEDULE
REPEALS

Section 67

(1)

(2)

ENACTMENT

PROVISIONS REPEALED

Loi de 1840 ayant Rapport au Registre Général des The whole Law
u
Naissances, des Mariages et des Morts

Loi ayant rapport aux Naissances, aux Mariages et The whole Law
aux Morts, enregistrée sur les records d'Auregny le
6 juillet 1850
Loi ayant rapport aux Mariages Célébrés dans les The whole Law
Îles de Guernesey, d'Auregny et de Serk, 1919
Loi ayant rapport aux Mariages Célébrés dans l'Île The whole Law
d'Auregny, 1923
v
Loi supplémentaire relative aux Mariages, 1926

The whole Law

_____________________________________________________________________
u

Ordres en Conseil Vol. I, p. 60.

v

Ordres en Conseil Vol. VIII, p. 42.

(1)

(2)

ENACTMENT

PROVISIONS REPEALED

Loi sur les Empêchements au Mariage à cause de The whole Law
Parenté et sur l'Etablissement de la Juridiction
w
Civile dans les Causes Matrimoniales, 1936
x
Matrimonial Causes Law (Guernsey), 1939

Births,

Deaths

and

Marriages

Article 63

Certificates Section 3

(Miscellaneous Provisions) (Guernsey) Law, 1951

y

Marriage Law, 1919 (Provisions applicable to The whole Law
z
Alderney) Law, 1951
aa
Marriage (Amendment) Law, 1951

The whole Law

Marriage (Alderney) (Amendment) Law, 1953
Marriage (Enabling) (Guernsey) Law, 1961

bb

cc

The whole Law
The whole Law

Registration of Births, Deaths and Marriages Section 2
(Miscellaneous Provisions) (Bailiwick of Guernsey)
dd
Law, 1979

_____________________________________________________________________
w

Ordres en Conseil Vol. X, p. 308.

x

Ordres en Conseil Vol. XI, p. 318. There are amendments not relevant to this
enactment.
y

Ordres en Conseil Vol. XV, p. 46; amended by Vol. XXVII, p. 40; Vol. XXXIII,
p. 444; G.S.I. No. 59 of 2012. There are other amendments not relevant to this
enactment.
z

Ordres en Conseil Vol. XV, p. 196.

aa

Ordres en Conseil Vol. XV, p. 200; amended by Ordinance No. VII of 2010.

bb

Ordres en Conseil Vol. XV, p. 382; amended by Ordinance No. VII of 2010.

cc

Ordres en Conseil Vol. XVIII, p. 312.

dd

Ordres en Conseil Vol. XXVII, p. 40; amended by Vol. XXXIII, p. 444.

(1)

(2)

ENACTMENT

PROVISIONS REPEALED

Marriage (Guernsey) Law, 1987
Births,

Deaths,

Marriages

ee

and

The whole Law
Legitimacy Section 2

(Bailiwick of Guernsey) (Amendment) Law, 1991

ff

Marriages (Amendment) (Guernsey and Sark) The whole Law
gg
Law, 1993
hh
Marriage (Alderney) (Amendment) Law, 2005

Marriage (Special Licences) (Sark) Law, 2013

ii

The whole Law
The whole Law

Same-Sex Marriage (Guernsey) Law, 2016

Sections 10 and 11

Same-Sex Marriage (Alderney) Law, 2017

Sections 10 and 11

Same-Sex Marriage (Sark) Law, 2019

Sections 10 and 11

Marriage Fees (Guernsey) Ordinance, 1978

jj

Marriage (Fees) (Alderney) Ordinance, 1978

kk

The whole Ordinance
The whole Ordinance

Births, Deaths and Marriages (Fees) (Amendment) Section 1 and the Schedule
ll
Ordinance, 1991

_____________________________________________________________________
ee

Ordres en Conseil Vol. XXX, p. 114.

ff

Ordres en Conseil Vol. XXXIII, p. 444.

gg

Ordres en Conseil Vol. XXXV(1), p. 398.

hh

Order in Council No. XIV of 2005.

ii

Order in Council No. III of 2014.

jj

Recueil d'Ordonnances Tome XXI, p. 104; amended by Tome XXV, p. 238;
Ordinance No. XIX of 2006; No. 60 of 2012; No. 82 of 2018.
kk

Alderney Ordinance No. II of 1978; amended by No. XVII of 2018.

ll

Recueil d'Ordonnances Tome XXV, p. 238.

Marriage

(1)

(2)

ENACTMENT

PROVISIONS REPEALED

Fees

(Guernsey)

(Amendment) The whole Ordinance

mm
Ordinance, 2006

Marriage (Residence Qualification) (Alderney) The whole Ordinance
nn
Ordinance, 2008

Children

(Consequential

Amendments

etc.) Section 11

(Guernsey and Alderney) Ordinance, 2009
Marriage

(Special

Licences)

Qualification) (Sark) Ordinance, 2014

(Residence The whole Ordinance.
oo

pp
Fees (Alderney) Ordinance, 2018

Sections 5 and 7 and Schedule
3

Same-Sex

Marriage

Miscellaneous

(Consequential

Amendments

and

Contrary Schedule 1

Provisions) (Guernsey) Ordinance, 2017
Same-Sex

Marriage

Miscellaneous

and

Provisions) (Alderney) Ordinance, 2018
Same-Sex

Marriage

Miscellaneous

qq

(Consequential

Amendments

and Paragraph 1 of Part I of

Contrary Schedule 1
rr

(Consequential

Amendments

and Paragraph 1 of Part I of

and

and Paragraph 1 of Part I of

Contrary Schedule 1

Provisions) (Sark) Ordinance, 2020

_____________________________________________________________________
mm

Ordinance No. XIX of 2006; amended by G.S.I. No. 4 of 2009.

nn

Alderney Ordinance No. IV of 2008.

oo

Sark Ordinance No. II of 2014.

pp

Alderney Ordinance No. XVII of 2018.

qq

Ordinance No. XIII of 2017.

rr

Alderney Ordinance No. VIII of 2018.

(1)

(2)

ENACTMENT

PROVISIONS REPEALED
ss

The whole instrument

tt
Marriage Fees (Guernsey) Regulations, 2018

The whole instrument

Marriage Fees (Guernsey) Regulations, 2012

_____________________________________________________________________
ss

G.S.I. No. 60 of 2012.

tt

G.S.I. No. 82 of 2018.

ITEM 06
POLICY & FINANCE COMMITTEE
Report with proposition to Midsummer Chief Pleas, 8th July 2020

THE HUMAN TISSUE & TRANSPLANTATION (BAILIWICK OF
GUERNSEY) LAW 2020

The finalised Projet de Loi entitled, ‘The Human Tissue & Transplantation (Bailiwick of Guernsey)
Law 2020’ is being brought to Chief Pleas for approval. The draft Projet was brought before Chief
Pleas at the Easter Assembly in April 2020 following public consultation via house-to-house mail
drop with the residents of Sark. Of the responses received, the majority were in favour of the soft
opt-out scheme.
The law introduces a Bailiwick-wide “soft opt-out” scheme for organ donation. It is recognised that
there are many practical challenges which present themselves in Sark and which make it
impossible for the organs of people who die in Sark to be donated. However, there are occasions
when people who are resident in Sark die in Guernsey, the UK or elsewhere and in such cases a
“soft opt-out” organ donation scheme may result in organ donation which could help to save or
prolong life. The cost of introducing a change in the law is modest and in practice there will be no
change to arrangements in Sark. Sark residents will be, from time to time, beneficiaries of organ
donation in Guernsey, the UK or elsewhere. So being part of a “soft opt-out” scheme is a reciprocal
act in saving and improving life.
This Law was approved by the Guernsey States of Deliberation at the meeting held on 20th May
(ref: 2020/63).

Proposition: That Chief Pleas approves the Projet de Loi entitled, “The Human Tissue &
Transplantation (Bailiwick of Guernsey) Law, 2020”

Conseiller Peter la Trobe-Bateman
Chairman, Policy & Finance Committee

PROJET DE LOI
ENTITLED

The Human Tissue and Transplantation (Bailiwick of
Guernsey) Law, 2020
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PROJET DE LOI
ENTITLED

The Human Tissue and Transplantation (Bailiwick of
Guernsey) Law, 2020
THE STATES, in pursuance of their Resolution of the 28th November, 2018a,
have approved the following provisions which, subject to the Sanction of Her Most
Excellent Majesty in Council, shall have force of law in the Bailiwick of Guernsey.

PART I
PRELIMINARY

Meaning of "regulated activity", "transplantation" and "transplantation activity".
1.

(1)

In this Law –

"regulated activity" means –

(a)

any transplantation activity;

(b)

the removal of human tissue from the body of a
deceased person, or removal of the body of a deceased
person, for a teaching, research or therapeutic purpose,

_____________________________________________________________________
a

Article XIV of Billet d'État No. XXV of 2018.

(c)

any other prescribed activity, and

"transplantation activity" means –

(a)

storing the body of a deceased person for the purpose
of transplantation,

(b)

carrying out tests and investigations to determine
whether human tissue is suitable for the purpose of
transplantation,

(c)

removing from the body of a deceased person for the
purpose of transplantation any human tissue of which
the body consists or which it contains,

(d)

storing for the purpose of transplantation any human
tissue which has come from the body of a person,

(e)

using for the purpose of transplantation any human
tissue which has come from the body of a person, or

(f)

(2)

any prescribed activity.

In this Law, a reference to transplantation –

(a)

is a reference to transplantation to a human body, and

(b)

includes transfusion.

PART II
AUTHORISATION AND CONTROL OF REGULATED ACTIVITIES

Authorisation of regulated activities.
2.

(1)

Subject to subsection (5), despite any custom or rule of law to

the contrary, a person may carry out a regulated activity if it satisfies one or more of
conditions A, B and C.

(2)

Condition A is that the activity is carried out with express

consent or deemed consent.

(3)

Condition B is that the activity falls within paragraph (d) or (e)

of the definition of "transplantation activity" in section 1(1), and the human tissue
was –

(a)

lawfully removed from the person's body outside the
Bailiwick, and

(b)

lawfully imported into the Bailiwick.

(4)

Condition C is that the activity is authorised by section 5.

(5)

Subsection (1) does not apply if the activity is carried out in

breach of section 4(1) or 12(2).

(6)

This section does not –

(a)

make unlawful any dealing with the body of a

deceased person or any human tissue from it that
would be lawful otherwise than under this Law, or

(b)

limit the effect of section 4.

Prohibition of regulated activities.
3.

(1)

A person must not carry out a regulated activity unless it is

authorised by section 2.

(2)

A person who contravenes or fails to comply with subsection

(1) is guilty of an offence.

Conditions for removal of human tissue from deceased persons.
4.

(1)

Unless both conditions D and E and any other prescribed

condition are satisfied, a person must not remove any human tissue from the body of
a deceased person for –

(2)

(a)

a transplantation activity,

(b)

a teaching, research or therapeutic purpose, or

(c)

any other prescribed activity.

Condition D is that the person removing the human tissue –

(a)

is a registered practitioner, or

(b)

is not a registered practitioner but satisfies the
conditions in section 1(1)(a) and (b) of the Regulation of

Health Professions (Medical Practitioners) (Guernsey
and Alderney) Ordinance, 2015b or section 1(1)(a) and
(b) of the Regulation of Health Professions (Medical
c
Practitioners) (Sark) Ordinance, 2017 , as the case may

be,

(3)

Subject to subsection (4), condition E is that –

(a)

two registered practitioners have issued a certificate to
the effect that they each have by personal examination
of the body satisfied themselves that life is extinct, and

(b)

an authorised person has issued a certificate to the
effect that the person is of the opinion that there is
express consent or deemed consent for the removal of
that human tissue for the activity or purpose
concerned.

(4)

A person removing or using the human tissue must not issue a

certificate for the purposes of subsection (3).

(5)

A person who contravenes or fails to comply with subsection

(1) is guilty of an offence.

_____________________________________________________________________
b

Ordinance No. XXII of 2015; amended by No. L of 2015 and No. IX of 2016.

c

Sark Ordinance No. VI of 2017.

Preservation for transplantation.
5.

(1)

Where human tissue from the body of a deceased person lying

in a hospital, nursing home, mortuary or other institution is or may be suitable for
use for transplantation, the controller of the institution may do all or any of the
following –

(a)

take steps for the purpose of preserving the body or
human tissue for use for transplantation,

(b)

store the body or human tissue for the purpose
mentioned in paragraph (a), and

(c)

(2)

carry out any other prescribed activity.

Subsection (1)(a) only authorises –

(a)

the taking of minimum steps necessary for the purpose
mentioned in that provision, and

(b)

(3)

the use of the least invasive procedure.

Subsection (1) ceases to apply once the controller is aware or

has reason to believe that, for the removal of the human tissue from the body for
transplantation –

(a)

express consent has not been and will not be given,
and

(b)

there is no deemed consent.

(4)

For the avoidance of doubt, subsection (1) does not apply

where the body is entrusted to the controller only for the purpose of its interment or
cremation.

(5)

In this section "controller", in relation to any institution –

(a)

means the person that has the control or management
of the institution, and

(b)

includes any person authorised by the person described
in paragraph (a) to carry out an activity mentioned in
subsection (1).

PART III
CONSENT

Express consent for adults.
6.

(1)

Express consent is given for a regulated activity involving the

removal of human tissue from the body of an adult, or removal of the body of a
deceased adult, in each case described in column 1 of Table 1 where the person
specified in column 2 of the table has given express consent to the activity –

TABLE 1
Column 1

Column 2

Case

Person giving express
consent

1.

The adult is alive.

That adult.

Column 1

Column 2

Case

Person giving express
consent

2.

The adult has died and a decision of the adult as to That adult.
consent to the regulated activity was in effect
immediately before the adult's death.

3.

The adult has died, case 2 does not apply, the adult The appointed person.
had appointed a person under section 9 to deal
with the issue of express consent and the appointed
person is available to give express consent under
the appointment.

4.

The adult has died, case 2 does not apply and the Any person who stood in
adult had appointed a person under section 9 to a qualifying relationship
deal with the issue of express consent but the to the adult immediately
appointed person is unavailable to give express before the adult's death.
consent under the appointment.

5.

The adult has died and none of cases 2, 3 or 4 Any person who stood in
applies in relation to that adult.

a qualifying relationship
to the adult immediately
before the adult's death.

(2)

For the avoidance of doubt, case 1 in Table 1 does not apply to

a regulated activity involving the removal of human tissue from the body of a
deceased adult or the removal of the body of a deceased adult.

Deemed consent for adults.
7.

(1)

Consent is deemed to be given for a transplantation activity

involving the removal of human tissue from the body of a deceased adult unless –

(a)

the human tissue is or contains excluded material,

(b)

the case falls within the description of case 2, 3 or 4 of
Table 1 in section 6,

(c)

a decision of the adult not to consent to transplantation
activity is in effect,

(d)

the adult is an excepted adult,

(e)

the

adult

would

not

have

consented

to

the

transplantation activity, or

(f)

proceeding with the transplantation activity would lead
to severe distress in or severe conflict amongst persons
who stood in a qualifying relationship to the adult
immediately before death.

(2)

The Committee may make regulations to regulate the issue by

an authorised person of a certificate to the effect that there is deemed consent for the
purposes of section 4(3)(b), including regulations prescribing –

(a)

the procedure to be followed by an authorised person
to determine whether or not there is deemed consent,

(b)

the matters to be considered by an authorised person to
determine whether or not there is deemed consent, and

(c)

the manner and form in which a certificate may be

issued.

Express consent for children.
8.

(1)

Express consent is given for a regulated activity involving the

removal of human tissue from the body of a child, or removal of the body of a
deceased child, in each case described in column 1 of Table 2 where the person
specified in column 2 of the table has given express consent to the activity –

TABLE 2
Column 1

Column 2

Case

Person by whom the express
consent is given

1.

The child is alive, no decision of the child as to Any person who has parental
consent to the regulated activity is in effect, responsibility for the child.
and either the child is not competent to deal
with the issue of express consent or is
competent to deal with the issue but fails to do
so.

2.

The child is alive and case 1 does not apply.

That child.

3.

The child has died and a decision of the child That child.
as to consent to the regulated activity was in
effect immediately before that child's death.

4.

The child has died, case 3 does not apply, the The appointed person.
child had appointed a person under section 9
to deal with the issue of express consent and
the appointed person is available to give
express consent under the appointment.

5.

The child has died, case 3 does not apply and Any person who had parental

Column 1

Column 2

Case

Person by whom the express
consent is given

the child had appointed a person under section responsibility for

the child

9 to deal with the issue of express consent but immediately before the child's
the appointed person is unavailable to give death or, where no such person
express consent under the appointment.

exists, the consent of any
person

who

stood

in

a

qualifying relationship to that
child immediately before that
child's death.
6.

The child has died and none of cases 3, 4 or 5 Any person who had parental
applies in relation to that child.

responsibility for

the child

immediately before the child's
death or, where no such person
exists, the consent of any
person

who

stood

in

a

qualifying relationship to that
child immediately before that
child's death.

(2)

For the avoidance of doubt, neither case 1 nor case 2 in Table 2

applies to a regulated activity involving the removal of human tissue from the body
of a deceased child or the removal of the body of a deceased child.

Appointment of persons to deal with consent.
9.

(1)

A person may appoint one or more individuals ("appointed

persons") to represent the person after death to deal with the issue of express
consent for the purposes of this Law.

(2)

An appointment may be –

(a)

general, or

(b)

limited to express consent to one or more regulated
activities specified in the appointment.

(3)

An appointment may be made orally or in writing.

(4)

An oral appointment is valid only if made in the presence of at

least two witnesses present at the time the appointment is made.

(5)

A written appointment is valid only if –

(a)

it is signed by the person making it in the presence of at
least one witness who attests to the signature,

(b)

it is signed at the direction of the person making it, in
that person's presence and in the presence of at least
one witness who attests to the signature,

(c)

it is contained in the will of the person making it,

(d)

it is an appointment made in a lasting power of
attorney concerning the person's health and welfare

under the Capacity (Bailiwick of Guernsey) Law, 2020d,
or

(e)

it is made in any other circumstances, or in accordance
with any other procedures, prescribed by regulations
made by the Committee.

(6)

Where a person appoints two or more individuals to deal with

the issue of express consent to the same regulated activity, those two or more
individuals are to be regarded as appointed to act jointly and severally unless the
appointment provides that they are appointed only to act jointly.

(7)

An appointment may be revoked or amended at any time and

subsections (3), (4) and (5) apply with appropriate modifications to a revocation or
an amendment as they apply to the making of an appointment.

(8)

An appointed person may at any time renounce the

(9)

An appointed person is to be treated as being unavailable to

appointment.

give express consent under the appointment if –

(a)

proscribed by regulations made by the Committee,

(b)

the appointed person is a child,

_____________________________________________________________________
d

Order in Council No. ** of 2020.

(c)

the appointed person is dead or physically or legally
incapable of giving express consent,

(d)

it is not reasonably practicable to communicate with
the appointed person within the time available if
express consent is to be acted upon, or

(e)

the appointed person has renounced the appointment.

Competence of guardians of adults.
10.

(1)

This section applies where a person ("A") is the guardian of an

adult ("B") under any custom or rule of law.
(2)

For the avoidance of doubt, A is not competent to do any of

the following by virtue only of being the guardian of B –
(a)

to give express consent on behalf of B,

(b)

to appoint one or more persons to represent B after
death to deal with the issue of express consent for the
purposes of this Law, or

(c)

to otherwise deal with the issue of express consent for
B.

Competence of children.
11.

(1)

Unless shown to the contrary, a child is presumed to be

competent for the purposes of this Law if the child is of or over the designated age.

(2)

Subsection (1) has effect despite any custom, rule of law or

provision in any other enactment to the contrary.

(3)

In this section –

"competent", in relation to any child, means competent –

(a)

to give express consent,

(b)

to appoint one or more persons to represent the child
after death to deal with the issue of express consent, or

(c)

to otherwise deal with the issue of express consent, and

"designated age" means –

(a)

the age of 16 years, or

(b)

any other age prescribed in place of the age in
paragraph (a).

Restrictions on consent where post-mortem, etc. may be required.
12.

(1)

This section applies where a person ("A") has died and another

person ("B") is aware or has reason to believe that Her Majesty's Procureur might
require a post-mortem examination to be carried out on A's body or might direct an
inquest to be held into A's death.

(2)

Where this section applies, B must not give or act on any

consent to a regulated activity involving A's body or human tissue from it unless

authorised by Her Majesty's Procureur.

(3)

Subsection (2) has effect despite any other provision to the

contrary in this Law.

(4)

A person who contravenes or fails to comply with subsection

(2) is guilty of an offence and liable on summary conviction or conviction on
indictment to a fine not exceeding twice level 5 on the uniform scale.

(5)

Subsection (4) has effect subject to –

(a)

the limits on the criminal jurisdiction of the Court of
Alderney imposed by section 13 of the Government of
Alderney Law, 2004e, and

(b)

the limits on the criminal jurisdiction of the Court of the
Seneschal imposed by section 11 of the Reform (Sark)
Law, 2008f.
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PART IV
FURTHER OFFENCES AND PENALTIES

Providing false, deceptive or misleading information.
13.

(1)

A person is guilty of an offence if –

(a)

in

purported

compliance

with

any

condition,

requirement or duty imposed under this Law, or

(b)

otherwise than as mentioned in paragraph (a) but in
circumstances where the person knows, or could
reasonably be expected to know, that the information
would or could be used or relied on by any other
person for the purpose of making a determination or
carrying out an activity under this Law,

that person does any of the following –

(i)

makes a statement which that person knows or
has reasonable cause to believe to be false,
deceptive or misleading in a material particular,

(ii)

recklessly makes a statement, dishonestly or
otherwise,

which

is

false,

deceptive

or

misleading in a material particular,

(iii)

produces or furnishes, or causes or permits to be
produced or furnished, any information which
that person knows or has reasonable cause to

believe to be false, deceptive or misleading in a
material particular, or

(iv)

recklessly produces or furnishes or recklessly
causes or permits to be produced or furnished,
dishonestly or otherwise, any information
which is false, deceptive or misleading in a
material particular.

(2)

A person guilty of an offence under subsection (1) is liable on

summary conviction or conviction on indictment to a fine not exceeding level 3 on
the uniform scale.

(3)

In subsection (1), "making a determination or carrying out an

activity under this Law" –

(a)

means any determination or activity required or
authorised by any provision of this Law, and

(b)

without limiting the generality of paragraph (a),
includes –

(i)

carrying out a regulated activity,

(ii)

issuing any certificate required under any
provision of this Law, and

(iii)

determining whether or not there is express or
deemed consent in any particular case.

General penalty.
14.

(1)

A person who is guilty of an offence for which no other

provision in this Law provides a penalty is liable –

(a)

on summary conviction to imprisonment for a term not
exceeding two years, a fine not exceeding twice level 5
on the uniform scale, or both, and

(b)

on conviction on indictment to imprisonment for a term
not exceeding two years, a fine, or both.

(2)

Subsection (1)(a) has effect subject to –

(a)

the limits on the criminal jurisdiction of the Court of
Alderney imposed by section 13 of the Government of
Alderney Law, 2004, and

(b)

the limits on the criminal jurisdiction of the Court of the
Seneschal imposed by section 11 of the Reform (Sark)
Law, 2008.

Defence of due diligence.
15.

(1)

In proceedings for an offence under this Law, it is a defence

for the defendant ("A") to prove that both –

(a)

the commission of the offence was due to a mistake or
the reliance on information supplied to A, or to the act
or default of another person, an accident or some other

cause beyond A's control, and

(b)

A exercised due diligence and took all reasonable
precautions to avoid commission of the offence.

(2)

If reliance on the defence provided by subsection (1) involves

the allegation that the commission of the offence was due to reliance on information
supplied by another person or to the act or default of another person, A is not,
without leave of the court, entitled to rely on that defence unless, not less than 7
working days before the hearing, A has served on the prosecutor written notice
providing information identifying, or assisting in the identification of, that other
person.

(3)

This section does not apply to an offence under section 13.

Criminal liability of directors and other officers.
16.

(1)

Where an offence under this Law is committed by a body

corporate, limited partnership with legal personality or foundation and is proved to
have been committed with the consent or connivance of, or to be attributable to any
neglect on the part of –

(a)

in the case of a body corporate, any director, controller,
manager, secretary or other similar officer,

(b)

in the case of a limited partnership with legal
personality, any general partner,

(c)

in the case of a foundation, any foundation official, or

(d)

any person purporting to act in a capacity described in
paragraph (a), (b) or (c),

that person as well as the body corporate, limited partnership or foundation is guilty
of the offence and may be proceeded against and punished accordingly.

(2)

Where the affairs of a body corporate are managed by its

members, subsection (1) applies to a member in connection with the member's
functions of management as if the member were a director.

Criminal proceedings against unincorporated bodies.
17.

(1)

Where an offence under this Law is committed by an

unincorporated body and is proved to have been committed with the consent or
connivance of, or to be attributable to any neglect on the part of –

(a)

in the case of a partnership (not being a limited
partnership with legal personality, or a limited liability
partnership incorporated under the Limited Liability
Partnerships (Guernsey) Law, 2013g), any partner,

(b)

in the case of any other unincorporated body, any
officer of that body who is bound to fulfil any duty of
which the offence is a breach or, if there is no such
officer, any member of the committee or other similar
governing body, or
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(c)

any person purporting to act in a capacity described in
paragraph (a) or (b),

that person as well as the unincorporated body is guilty of the offence and may be
proceeded against and punished accordingly.

(2)

Where an offence under this Law is alleged to have been

committed by an unincorporated body, proceedings for the offence must, without
prejudice to subsection (1), be brought in the name of the body and not in the name
of any of its members.

(3)

A fine imposed on an unincorporated body on its conviction

for an offence under this Law must be paid from the funds of the body.

PART V
GENERAL AND MISCELLANEOUS

Post-mortem examinations, inquests, etc. excluded from this Law.
18.

This Law does not apply to anything done for the purposes of

discharging or facilitating the discharge of any function of Her Majesty's Procureur
or any court of the Bailiwick in relation to a post-mortem examination or an inquest.

Exclusion of liability.
19.

(1)

Subject to subsection (2), an authorised person is not liable in

damages or personally liable in any civil proceedings in respect of anything done or
omitted to be done after the commencement of this Law in the discharge or
purported discharge of the authorised person's functions under this Law, unless the
thing was done or omitted to be done in bad faith.

(2)

Subsection (1) does not apply so as to prevent an award of

damages in respect of the act or omission on the ground that it was unlawful as a
h
result of section 6(1) of the Human Rights (Bailiwick of Guernsey) Law, 2000 .

Codes of practice and guidance.
20.

(1)

The Committee may issue a code of practice for the purposes

of this Law and, in particular (but without limitation) –

(a)

for the guidance of any person acting under this Law
in connection with any regulated activity, or

(b)

with respect to any other matter that the Committee
considers appropriate.

(2)

A person must have regard to any relevant code when acting

under this Law.

(3)

Subsection (4) applies where it appears to a court or tribunal,

when conducting any civil or criminal proceedings, that either or both of the
following are relevant to a question arising in those proceedings –

(a)

any provision of a code, or

(b)

a failure to comply with any provision of a code.
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(4)

Where this subsection applies -

(a)

failure to comply with a relevant provision of a code
issued under this section may be relied upon as tending
to establish liability in those proceedings, and

(b)

compliance with a relevant provision of such a code
may be relied upon as tending to negative liability in
those proceedings.

(5)

Section 20 of the Interpretation and Standard Provisions

(Bailiwick of Guernsey) Law, 2016i applies with all necessary modifications to a code
as that provision applies to regulations made under this Law.

(6)

Before issuing, amending or revoking a code, the Committee

must consult stakeholders in a manner that the Committee considers appropriate.

(7)

The Committee must publish a code and any amendment or

revocation of it in a manner that the Committee considers appropriate to bring it to
the attention of stakeholders.

(8)

With a view to securing compliance with this Law, including

any code, the Committee may issue guidance on any matter it considers appropriate.

(9)

In this section –
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"code" means a code of practice issued under subsection (1), and

"stakeholders", in relation to a code, means bodies or persons likely to
be concerned with or affected by the provisions of the code.

General power to make Ordinances.
21.

(1)

The States of Deliberation may by Ordinance make any

provision that the States considers appropriate for the purpose of giving effect to this
Law.

(2)

Without limiting the generality of subsection (1), the States of

Deliberation may make an Ordinance for all or any of the following purposes –

(a)

further regulating any regulated activity,

(b)

exempting any regulated activity from a provision of
this Law, and

(c)

prescribing or otherwise providing for any matter
required or authorised to be prescribed or otherwise
provided for by any provision of this Law.

(3)

Subject to subsection (4), an Ordinance may–

(a)

provide for the creation, trial (summarily or on
indictment) and punishment of offences,

(b)

give any function to any committee of the States of
Guernsey, the States of Alderney, the Chief Pleas of

Sark or any other person,

(c)

empower any committee of the States of Guernsey,
the States of Alderney, the Chief Pleas of Sark or any
other person to –

(d)

(i)

make subordinate legislation, or

(ii)

issue a code of practice or guidance,

provide that no liability is to be incurred by any
person in respect of anything done or omitted in the
discharge or purported discharge of the person's
functions under this Law unless the thing is done or
omitted in bad faith,

(e)

repeal, replace, amend, extend, adapt, modify or
disapply any rule of custom or law, and

(f)

make any such provision to any extent that might be
made by Projet de Loi, but may not provide that a
person is to be guilty of an offence as a result of any
retrospective effect of the Ordinance.

(4)

An Ordinance may not –

(a)

provide for offences to be triable only on indictment, or

(b)

authorise the imposition –

(i)

on summary conviction, of imprisonment for a
term exceeding 12 months, or a fine exceeding
level 5 on the uniform scale, or

(ii)

on conviction on indictment, of imprisonment
for a term exceeding two years.

(5)

Before recommending that the States of Deliberation agree to

make an Ordinance under this Law, the Committee must consult –

(a)

in the case of an Ordinance having effect in Alderney,
the Policy & Finance Committee of the States of
Alderney, and

(b)

in the case of an Ordinance having effect in Sark, the
Policy and Finance Committee of the Chief Pleas of
Sark,

in relation to the terms of the proposed Ordinance; but a failure to comply with this
subsection does not invalidate any Ordinance made under this Law.

(6)

An Ordinance made under this Law ceases to have effect –

(a)

in Alderney if, within the period of four months
immediately following the approval date, the States of
Alderney resolve to disapprove its application to
Alderney, and

(b)

in Sark if, at the first or second meeting of the Chief
Pleas of Sark following the approval date, the Chief
Pleas resolve to disapprove its application to Sark.

(7)

If the States of Alderney or the Chief Pleas of Sark resolve to

disapprove the application of an Ordinance in accordance with subsection (6), the
Ordinance ceases to have effect in Alderney or (as the case may be) Sark, but without
prejudice to –

(a)

anything done under the Ordinance in Alderney or (as
the case may be) Sark, or

(b)

the making of a new Ordinance having effect in
Alderney or (as the case may be) Sark.

(8)

In this section, "approval date", in relation to an Ordinance,

means the date on which the Ordinance is approved by the States of Deliberation.

Power to amend Law by Ordinance.
22.

The States of Deliberation may by Ordinance amend or substitute all

or any of the following provisions of this Law –

(a)

Table 1 in section 6,

(b)

section 7,

(c)

Table 2 in section 8,

(d)

section 9,

(e)

section 24, and

(f)

section 25.

Power to make regulations.
23.

(1)

The Committee may make regulations for all or any of the

following purposes –

(a)

registering, recognising, confirming or otherwise giving
effect to –

(i)

the giving of express consent to a regulated
activity, or

(ii)

(b)

a decision not to consent to a regulated activity,

charging fees for the provision or issue of any report or
certificate or the exercise or performance of any other
function under this Law, or

(c)

prescribing or otherwise providing for any matter
required or authorised, by any provision of this Law or
any Ordinance made under it, to be prescribed or
provided for by regulations.

(2)

Regulations made under subsection (1)(b) may –

(a)

specify who must pay the fee to whom,

(b)

specify the fee payable or a method by which the fee
payable must be calculated, and

(c)

specify the manner and time in which the fee must be
paid.

(3)

Before making any regulations under this Law, the Committee

must consult –

(a)

in the case of regulations having effect in Alderney, the
Policy & Finance Committee of the States of Alderney,
and

(b)

in the case of regulations having effect in Sark, the
Policy and Finance Committee of the Chief Pleas of
Sark,

in relation to the terms of the proposed regulations; but a failure to comply with this
subsection does not invalidate any regulations made under this Law.

(4)

Regulations made under this Law cease to have effect –

(a)

in Alderney if, within the period of four months
immediately following the relevant date, the States of
Alderney resolve to disapprove the application of those
regulations to Alderney, and

(b)

in Sark if, at the first or second meeting of the Chief
Pleas of Sark following the relevant date, the Chief
Pleas resolve to disapprove the application of those
regulations to Sark.

(5)

If the States of Alderney or the Chief Pleas of Sark resolve to

disapprove the application of any regulations in accordance with subsection (6),
those regulations ceases to have effect in Alderney or (as the case may be) Sark, but
without prejudice to –

(a)

anything done under those regulations in Alderney or
(as the case may be) Sark, or

(b)

the making of new regulations having effect in
Alderney or (as the case may be) Sark.

(6)

Regulations made under this Law must be laid before a

meeting of the States of Deliberation as soon as possible and, if at that or the next
meeting the States resolve to annul them, these regulations cease to have effect
without prejudice to anything done under them or to the making of new regulations.

(7)

In this section, "relevant date", in relation to any regulations,

means the date on which those regulations are made by the Committee.

Meaning of "excepted adult".
24.

(1)

A deceased adult is an excepted adult for the purposes of this

Law only if –

(a)

throughout all or the majority of the designated period,

the adult had lacked capacity to understand the notion
that consent to a regulated activity can be deemed to be
given, or

(b)

the adult had not been ordinarily resident in the
Bailiwick for the designated period.

(2)

The

Committee

may

make

regulations

prescribing

circumstances in which a person is to be regarded to be, or not to be, ordinarily
resident in the Bailiwick for the purposes of this section.

(3)

In this section, "the designated period" means the period of 12

months immediately before dying.

Meaning of "qualifying relationship".
25.

(1)

For the purposes of express consent to a regulated activity, a

person ("A") stands in a qualifying relationship to another person ("B") in any of the
following circumstances –

(a)

A is a spouse or civil partner of B,

(b)

A is a parent or child of B,

(c)

A is a brother or sister of B,

(d)

A is a grandparent or grandchild of B,

(e)

A is the brother or sister of a parent of B,

(f)

B is the brother or sister of a parent of A,

(g)

A is the stepfather or stepmother of B,

(h)

A is a long standing friend of B,

(i)

B is living in the care of A pursuant to an order made
under section 14 of the Children (Guernsey and
Alderney) Law, 2008j or section 13 of the Children
(Sark) Law, 2016k, as the case may be,

(j)

A is the guardian of B under any custom or rule of law,
or

(k)

any other circumstances prescribed by regulations
made by the Committee.

(2)

For the purposes of subsection (1), a relationship of the whole

blood includes a relationship of the half-blood.

(3)

For the purposes of subsection (1)(a), A is a "civil partner" of B

if –
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(a)

A and B are in a civil partnership which exists under or
by virtue of the Civil Partnership Act 2004l or
equivalent legislation in force anywhere in the British
Islands,

(b)

A and B are in a same sex relationship registered
outside the British Islands which is entitled to be
treated as a civil

partnership under

the Civil

Partnership Act 2004 or equivalent legislation in force
anywhere in the British Islands, or

(c)

A is living with B as an unmarried partner (whether
same sex or not) in a relationship akin to marriage or a
civil partnership (within the meaning of paragraph (a)
or (b)) and neither of them is a spouse or civil partner
(within the meaning of this definition) of any other
person.

Human tissue from a body.
26.

In this Law –

(a)

a reference to human tissue from the body of a living
person is a reference to human tissue from the body of
a person who is alive at the point of the separation of
the human tissue from the body,
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(b)

a reference to human tissue from the body of a
deceased person is a reference to human tissue from the
body of a person who is not alive at the point of the
separation of the human tissue from the body, and

(c)

a reference to human tissue from a body excludes
anything created outside the body.

Interpretation.
27.

In this Law, unless the context requires otherwise –

"adult" means a person who is 18 years of age or more,

"appointed person" means an individual appointed under section 9 to
represent a person after death to deal with the issue of express consent for the
purposes of this Law,

"approval date": see section 21(8),

"authorised person" means a person authorised for the purposes of
this Law –

(a)

by regulations made by the Committee, or

(b)

otherwise in writing by the Committee,

"the Bailiwick" means the Bailiwick of Guernsey,

"certificate" means a certificate in a form approved by the Committee,

"child" means a person who is under 18 years of age,

"civil partner": see section 25(3),

"code": see section 20(9),

"the Committee" means the States of Guernsey Committee for Health
and Social Care,

"competent": see section 11,

"consent" means express consent or deemed consent,

"controller" has the meaning given by section 5(5),

"deemed consent" means consent deemed to be given under section 7,

"designated age": see section 11(3),

"designated period": see section 24(3),

"embryo" –

(a)

means a live human embryo where fertilisation is
complete, and

(b)

is deemed to include an egg in the process of
fertilisation, and

for the purposes of paragraph (a), fertilisation is not complete until the
appearance of a two-cell zygote,

"excepted adult" has the meaning given by section 24,

"excluded material" means any prescribed human tissue,

"express consent" means express consent given in accordance with
section 6 or 8,

"foundation" means –

(a)

a foundation created under the Foundations (Guernsey)
Law, 2012m, or

(b)

an equivalent or similar body (however named) created
or established under the law of any other jurisdiction,

"human tissue" –

(a)

means material which consists of or includes human
cells, but

(b)

excludes –
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(i)

live human gametes (other than eggs in the
process of fertilisation),

(ii)

embryos outside the human body,

(iii)

hair or nail from the body of a living person,
and

(iv)

any other prescribed material,

"this Law" includes any Ordinance, regulations or code of practice
made under a provision of this Law,

"limited partnership" means –

(a)

an arrangement which is registered as a limited
partnership, and in respect of which there is a valid
certificate

of

registration,

under

the

Limited

Partnerships (Guernsey) Law, 1995n, or

(b)

an arrangement entered into under the laws of a
jurisdiction outside Guernsey between two or more
persons, under which –

(i)

one or more of them is, or are jointly and
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severally, liable without limitation for all debts
and obligations to third parties incurred
pursuant to the arrangement, and

(ii)

the

others

have,

by

whatever

means,

contributed or agreed to contribute specified
amounts pursuant to the arrangement and are
not liable for those debts and obligations (unless
they participate in controlling the business or
are otherwise subjected to a greater liability by
those laws in specified circumstances) beyond
the amount contributed or agreed to be
contributed,

whether with or without legal personality,

"making a determination or carrying out an activity under this
Law": see section 13(3),

"parental responsibility", in relation to any child, has the meaning
given by section 5 of the Children (Guernsey and Alderney) Law, 2008 or
section 4 of the Children (Sark) Law, 2016, as the case may be,

"prescribed" means prescribed by an Ordinance made by the States of
Deliberation,

"qualifying relationship": see section 25,

"registered practitioner" –

(a)

in

Guernsey

or

Alderney,

means

a

registered

practitioner within the meaning of section 26(1) of the
Regulation

of

Health

Professions

(Medical

Practitioners) (Guernsey and Alderney) Ordinance,
2015, and

(b)

in Sark, means a registered practitioner within the
meaning of section 47(1) of the Regulation of Health
Professions (Medical Practitioners) (Sark) Ordinance,
2017,

"regulated activity" has the meaning given by section 1(1),

"relevant date": see section 23(7),

"repeal date": see section 29(4),

"stakeholders": see section 20(9),

"teaching, research or therapeutic purpose" means –

(a)

the teaching of anatomy,

(b)

medical education or research, or

(c)

a therapeutic purpose,

"transplantation": see section 1(2), and

"transplantation activity" has the meaning given by section 1(1).

Repeal.
28.

The Human Tissue (Bailiwick of Guernsey) Law, 1981o is repealed.

Transitional.
29.

(1)

This section applies where a body or part of a body is removed

before the repeal date in accordance with an authority given under section 1 of the
Human Tissue (Bailiwick of Guernsey) Law, 1981 ("the previous authority").

(2)

Despite the repeal of the Human Tissue (Bailiwick of

Guernsey) Law, 1981, the following are and continue to be lawful on and after the
repeal date as if that Law had not been repealed –

(a)

the removal of the body or part of the body, and

(b)

any use of the body or part of the body in accordance
with the previous authority.

(3)

Nothing in this Law applies on or after the repeal date to

prohibit or restrict –

(a)

any use of the body or part of the body in accordance
with the previous authority, or

_____________________________________________________________________
o

Ordres en Conseil Vol. XXVI, p. 299; amended by Ordinance No. XXXIII of
2003 and No. IX of 2016.

(b)

any other activity carried out for the purpose of
enabling or facilitating the use of the body or part of
the body in accordance with the previous authority,

if the use or, as the case may be, other activity would have been lawful under the
Human Tissue (Bailiwick of Guernsey) Law, 1981 before the repeal date.

(4)

In this section, "repeal date" means the date on which section

28 of this Law comes into force.

Citation.
30.

This Law may be cited as the Human Tissue and Transplantation

(Bailiwick of Guernsey) Law, 2020.

Commencement.
31.

This Law shall come into force on the date appointed by Ordinance of

the States; and different dates may be appointed for different provisions and for
different purposes.

ITEM 07
EDUCATION COMMITTEE

Report with proposition to Midsummer Chief Pleas, 8th July 2020

THE EDUCATION (SARK) (AMENDMENT) ORDINANCE, 2020

At the Michaelmas Meeting of Chief Pleas on 2nd October 2019 the Education (Sark) (Amendment)
Ordinance 2019 was brought before Chief Pleas.
Subsequently the Committee have been made aware that in the case of a home educated child not
receiving education which meets the prescribed standard, there is currently no provision for the
Committee to formally ensure that the child receives Education that does meet the prescribed
standard.
This Ordinance prescribes the actions which the Committee can use to compel parents of home
educated children to provide education which meets the prescribed standard.
Today, the Education Committee place before Chief Pleas the Education (Sark) (Amendment)
Ordinance 2020 which enables the Committee to address the omission(s) in the Education (Sark)
(Amendment) Ordinance 2019.

Proposition:–
That Chief Pleas approves The Education (Sark) (Amendment) Ordinance, 2020.

Conseiller Amanda De Carteret.
Chairman, Education Committee

The Education (Sark) (Amendment) Ordinance, 2020
THE CHIEF PLEAS OF SARK, in pursuance of their Resolution of the 8th July,
2020, and in exercise of the powers conferred upon them by section 1 of the Education
(Sark) Law, 2001a, and all other powers enabling them in that behalf, hereby order:-

Amendment of 2003 Ordinance
1.

The Education (Sark) Ordinance, 2003 ("the principal Ordinance") is

further amended as follows.
2.

In section 3A(1) of the principal Ordinance -–
(a)

at the end of paragraph (a), delete "and",

(b)

at the end of paragraph (b), substitute "." for "and", and

(c)

immediately after paragraph (b) insert the following
paragraph–
"(c)

premises, equipment and supervision arranged
by the Committee under section 4(2A).".

3.

In section 4 of the principal Ordinance –
(a)

for subsection (2)(b), substitute the following subsection
–

a

Order in Council No. XIII of 2001; amended by Order in Council No. IV of 2004;
Sark Ordinance No. IX of 2018; and No. X of 2019.

"(b)

in relation to senior school children, the
Committee may –
(i)

cause an order (hereinafter referred to
as a "senior school education order"),
in such form as the Committee may
prescribe, to be served upon the parent
requiring him within 14 days of service
of the senior school education order to
make suitable provision for the child's
education to the satisfaction of the
Committee, or

(ii)

provide such support as it thinks fit in
order to assist the parent to make
suitable provision for the senior school
child’s education.", and

(b)

immediately after subsection (2) insert the following
subsections –

"(2A) The support that the Committee may provide to a parent
under subsection (2)(b)(ii) may, at the discretion of the Committee, include (but
is not limited to) –
(a)

premises at which a child must attend during
school hours,

(b)

equipment at the premises for the child's use,

(c)

a supervisor (to assist the child and to supervise
the child's attendance at the premises), or

(d)

without prejudice to section 2(3B), the making
of arrangements for the child to attend an
approved school in Guernsey.

(2B)

The reference to "school hours" in subsection (2A)(a) is a

reference to the hours of 08:30 to 16:30.".
Citation.
4.

This Ordinance may be cited as the Education (Sark) (Amendment)

Ordinance, 2020.

ITEM 08
POLICY & FINANCE COMMITTEE
Report with proposition to Midsummer Chief Pleas, July 2020

2019 FINANCIAL STATEMENTS

The Policy & Finance Committee presents the Financial Statements of the Island of Sark for the
year ended 31 December 2019.
As required by The Reform (Sark) Law, 2008, the Financial Statements have been reviewed by
KPMG, an independent accountant as appointed by the Policy & Finance Committee.
Due to the COVID 19 situation these Financial Statements were previously presented as an
information report at Easter Chief Pleas.
In light of the Covid-19 pandemic KPMG has carried out additional review work and the 2019
financial statements were finally signed off on the 10th June 2020.
The Financial Statements have been approved by the Policy and Finance Committee and signed
by the Island of Sark Treasurer and Conseiller William Raymond. They are now presented for
adoption by Chief Pleas.

Proposition:
That Chief Pleas adopt the Financial Statements of the Island for the year ended 31
December 2019

Conseiller Peter La Trobe-Bateman
Chairman, Policy & Finance Committee

ITEM 09
POLICY & FINANCE COMMITTEE
Report with proposition to Midsummer Chief Pleas, July 2020

THE COURT OF THE SENESCHAL, EXTENDING THE “BENCH”.
In 2016 a review of the Court of the Seneschal (the Seneschal’s Court) was conducted by Roger
Venne QC.
The purpose was to get a detailed independent view of the workings of the Court and to identify
areas of which required improvement and to highlight any obvious shortcomings.
Since the publication of the report almost all of the recommendations either have been or are in
the process of being implemented.
One recommendation that has proved challenging, and has subsequently taken longer to
implement, is the notion of having additional persons sitting with the Seneschal. “Extending the
Bench” would increase transparency and make the Court less susceptible to challenge in today’s
litigious climate.
Currently, the Seneschal is chosen from the community and appointed by the Appointments
Committee. He has never had any formal legal training but has extensive powers in civil matters
which come before the Court and limited powers in criminal cases. Serious criminal cases are
referred to the Royal Court in Guernsey.
The proposal is that having two other members of the community sitting with the Seneschal a
more balanced appraisal can be achieved of the matter before the Court, thus enabling the
development of our traditional approach to the administration of justice in Sark.
It is proposed that two or more Sark residents, whose names are inscribed on the electoral roll,
be appointed by the Appointments Committee to assist the Seneschal and Deputy Seneschal in
matters before the Court, other than routine administration. It is envisaged that a balance of male
and female residents would provide the optimum “Bench” composition.
Before this matter is progressed further, the Policy & Finance Committee and the Seneschal
would welcome the views of Sark residents.

Proposition: - That Chief Pleas direct the Policy & Finance Committee to carry out

consultation with the residents of Sark to determine their views on the proposed extension
of the “Bench”.

Conseiller Peter la Trobe-Bateman
Chairman, Policy & Finance Committee

ITEM 10

DOUZAINE

Report with proposition to Midsummer Chief Pleas, 8th July 2020

TOPLIS PAINTINGS – RENEWAL OF LOAN AGREEMENT
At the Michaelmas Meeting of Chief Pleas, 1st October 2008, item 11, Chief Pleas was asked to
consider a loan agreement for three Toplis paintings, to the Guernsey Museum and Art Gallery
(as it was then), for a period of ten years. Following that item an agreement was drawn up and
signed (copy attached) to cover the loan of the three paintings. This agreement expired,
unnoticed by either party, in November 2018.
The Douzaine has recently been in touch with the Registrar, Guernsey Museums & Galleries,
the Museum would be pleased to renew the loan for a further ten years, in line with the expired
agreement.
The Douzaine seeks the support of Chief Pleas to enter into discussions to renew the loan
agreement with the Museum. Attached to this report is a copy of the Museum’s standard loansin form, this may be amended to include the terms within the expired agreement, if Chief Pleas
is agreeable.

Proposition –
That Chief Pleas directs the Douzaine to investigate the renewal of the loan agreement
with Guernsey Museums & Galleries in line with the terms contained in the expired
agreement.

Conseiller Alan Blythe
Chairman, Douzaine

ITEM 11

DOUZAINE

Information Report to Midsummer Chief Pleas, 8th July 2020

THE CONSTABLE PROPOSAL - UPDATE
At the Easter Meeting of Chief Pleas, item 7 Chief Pleas considered and approved a proposal to
implement the new measures as set out in an accompanying document entitled ‘Proposal for
the Constable Role’.
While progress on the details of the implementation had been disrupted by the COVID-19
lockdown the Douzaine still intended to take a report to the Midsummer Meeting to update Chief
Pleas. At the time of the deadline for Chief Pleas papers a complete written report was not
available. It is the intention of the Douzaine to present a verbal report on the day to update
Chief Pleas of the progress.

Conseiller Alan Blythe
Chairman, Douzaine
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The Emergency Powers (Coronavirus)
(General Provision) (Bailiwick of Guernsey) (No. 2)
Regulations, 2020
WHEREAS there are one or more persons within the Bailiwick who are or
may be infected with Severe Acute Respiratory Syndrome Coronavirus 2, resulting
in the occurrence of an emergency within the meaning of the Civil Contingencies
(Bailiwick of Guernsey) Law, 2012a;

AND WHEREAS one or more persons within the Bailiwick have died after
being infected with Severe Acute Respiratory Syndrome Coronavirus 2;

AND WHEREAS THE Civil Contingencies Authority ("the Authority")
(having consulted the Medical Officer of Health in respect of the risk to public health
created thereby and by the spread of Severe Acute Respiratory Syndrome
Coronavirus 2, the virus causing the disease COVID-19, and in respect of the
measures necessary to prevent or slow the spread of infection) is satisfied that the
conditions set out in section 13 of the Law are satisfied, and that the following
regulations contain only provisions which are appropriate for and proportionate to
the purpose of preventing, controlling or mitigating the emergency referred to
above;

AND WHEREAS the Authority is satisfied that the effect of the following
regulations is in due proportion to that emergency, and that they are compatible
a

Order in Council No. XIV of 2012; amended by Ordinance No. IX of 2016;
and No. II of 2017.
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with the Convention rights within the meaning of section 1 of the Human Rights
(Bailiwick of Guernsey) Law, 2000b;

NOW THEREFORE THE AUTHORITY, in exercise of the powers conferred
upon it by sections 12(1), 14 and 19 of the Law, and of all other powers enabling
them in that behalf, hereby makes the following regulations: –

PART I
SCREENING, ASSESSMENT, AND POWERS TO DETAIN ETC.

Decisions of MOH to impose restrictions and requirements.
1.

(1)

Subject to paragraph (2), the Medical Officer of Health ("the

MOH") may not impose a restriction or requirement under this Part unless the MOH
has sought the advice of Her Majesty's Procureur in relation to the appropriateness
and proportionality of the proposed requirement or restriction, and has taken
account of that advice.

(2)

The requirement in paragraph (1) does not apply where the

MOH considers that, in all the circumstances, it would be impracticable to comply
with it.

(3)

Where the MOH imposes a restriction or requirement under

these Regulations without seeking the advice of Her Majesty's Procureur, in reliance
on paragraph (2), the MOH shall, as soon as reasonably practicable, give notice that
he or she has done so to Her Majesty's Procureur.

b

Order in Council No. XIV of 2000; amended by No. I of 2005; Ordinance No.
XXXVII of 2001; No. XXXIII of 2003; No. XX of 2015; No. IX of 2016; No. XXVI of
2018; and G.S.I. No. 27 of 2006.
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Detention of persons by the MOH.
2.

(1)

This regulation applies where the MOH has reasonable

grounds to believe that a person ("P") –

(a)

is, or may be, infected or contaminated with, or is
suspected

or

confirmed

to

be

suffering

from,

coronavirus, and there is a risk that P might infect or
contaminate others, or

(b)

has arrived in the Bailiwick by air or sea and has left an
infected area within the 14 day period immediately
preceding the date of P's arrival in the Bailiwick.

(2)

Where paragraph (1)(a) or (b) is met in relation to P, the MOH

may, for the purposes of screening, assessment or the imposition of any restriction or
requirement under regulation 3, impose on P a requirement to be detained until the
later of –

(a)

the end of the period of 48 hours beginning with the
time from which P's detention under this regulation
begins,

(b)

such time as any screening requirements imposed on
or in relation to P under regulation 3 have been
complied with and the assessment referred to in that
regulation carried out in relation to P.

Imposition of restrictions and requirements.
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3.

(1)

Where regulation 2(1)(a) or (b) is met in relation to a person

("P"), the MOH may –

(a)

(orally or in writing) impose on or in relation to P one
or

more

screening

requirements

to

inform

an

assessment by the MOH of whether P presents, or
could present, a risk of infecting or contaminating
others,

(b)

carry out such an assessment in relation to P, and

(c)

following such an assessment, (orally or in writing)
impose on or in relation to P any other restriction or
requirement which the MOH considers necessary for
the purposes of removing or reducing the risk referred
to in subparagraph (a), including (without limitation)
the restrictions or requirements set out in paragraph
(2).

(2)

The restrictions or requirements are –

(a)

that P submit to medical examination,

(b)

that P be removed to a hospital or other suitable
establishment,

(c)

that P be detained in a hospital or other suitable
establishment,
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(d)

that P be kept in isolation,

(e)

that P be disinfected or decontaminated,

(f)

that P wear protective clothing,

(g)

that P provide information or answer questions about
P's health or other circumstances,

(h)

that P's health be monitored and the results reported,

(i)

that P attend training or advice sessions on how to
reduce the risk of infecting or contaminating others,

(j)

that P be subject to restrictions on where P goes or with
whom P has contact,

(k)

(3)

that P abstain from working or trading.

Where regulation 2(1)(b) is met in relation to P, or where P has

arrived in one Island in the Bailiwick from another Island in the Bailiwick, the MOH
may impose a requirement that P isolates himself or herself for such period not
exceeding 14 days as the MOH may specify (either generally or in relation to any
particular case).

(4)

A restriction or requirement imposed under paragraph (1) or

paragraph (3) may be varied (orally or in writing) by the MOH.

(5)

Where a restriction or requirement is imposed on or in relation
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to a child, a person who is a responsible adult in relation to the child must ensure
that the child complies with the restriction or requirement, insofar as that person is
reasonably able to do so.

(6)

Where a restriction or requirement is imposed orally on a

person under this regulation, or a restriction or requirement is orally varied, the
person (or, in the case of a child, a person who is a responsible adult in relation to
the child) must be provided with a written notification of the restriction or
requirement that has been imposed or varied as soon as reasonably practicable.

(7)

Neither paragraph (1) nor paragraph (3) affects the exercise of

any powers under regulation 6.

Screening requirements.
4.

(1)

For the purposes of these Regulations, the screening

requirements in relation to a person ("P") are requirements to the effect that P must
–

(a)

answers questions about P's health or other relevant
circumstances

(including

travel

history

and

information about other individuals with whom P may
have had contact),

(b)

produce any documents which may assist the MOH in
assessing P's health,

(c)

at such a time as the MOH may specify, allow a
biological sample of P to be taken, including a
biological sample of P's respiratory secretions or blood,
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by appropriate means including by swabbing P's
nasopharyngeal cavity, or provide such a sample, and

(d)

provide sufficient information to enable P to be
contacted immediately by the MOH during such
period as the MOH may specify, where the MOH
considers that such provision of information is
necessary in order to reduce or remove the risk of P
infecting or contaminating others.

(2)

Where P is a child who is accompanied by a responsible adult,

the responsible adult must –

(a)

ensure that P answers questions in accordance with
paragraph (1)(a),

(b)

answer the questions if P is unable to do so or cannot
reliably do so,

(c)

produce any documents, required under paragraph
(1)(b), on P's behalf,

(d)

allow a biological sample of P to be taken, including a
sample of P's respiratory secretions or blood, by
appropriate

means

including

by

swabbing

P's

nasopharyngeal cavity, or provide such a sample, and

(e)

provide information where required by the MOH
under paragraph (1)(d).
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Imposition of further restrictions and requirements.
5.

(1)

Where regulation 2(1)(a) or (b) is met in relation to a person

("P") –

(a)

following an assessment by the MOH of the risk
presented by P in accordance with regulation 3(1), or

(b)

following P's release from detention under regulation
2, or from isolation under regulation 6,

the MOH may (orally or in writing) impose on P any one or more of the
requirements specified in paragraph (2) where the MOH considers that it is
necessary to do so in order to reduce or remove the risk of P infecting or
contaminating others.

(2)

The requirements specified for the purposes of paragraph (1)

are for P to –

(a)

provide P's contact details to the MOH,

(b)

supply information to the MOH which may assist in
assessing P's health,

(c)

at such time as the MOH may specify, allow a
biological sample of P to be taken, including a sample
of P's respiratory secretions or blood, by appropriate
means including by swabbing P's nasopharyngeal
cavity, or provide such a sample,
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(d)

comply with any other specified condition or to take
any other specified measure.

(3)

The conditions or measures which may be specified under

paragraph (2)(d) include –

(4)

(a)

a restriction on P's travel,

(b)

a restriction on P's activities,

(c)

a restriction on P's contact with specified persons.

The MOH may (orally or in writing) revoke or vary any

requirement or restriction imposed under this regulation, including by imposition of
a restriction specified in paragraph (3).

(5)

Subject to paragraph (6), the period for which a restriction set

out in paragraph (3) is imposed may not exceed 14 days beginning with the day on
which the restriction is imposed.

(6)

Where a restriction set out in paragraph (3) is imposed, or the

period of a restriction is extended under this paragraph, the MOH may (orally or in
writing) extend the period of the restriction for a further specified period not
exceeding 14 days if the MOH considers that the restriction is still necessary and
proportionate.

(7)

Before imposing or varying a requirement or restriction under

this regulation, the MOH must –
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(a)

inform P (or, where P is a child, a person who is a
responsible adult in relation to P) of the requirement or
variation that the MOH is minded to impose or make,
and

(b)

have regard to any relevant representations by P (or,
where P is a child, a person who is a responsible adult
in relation to P), as to its suitability.

(8)

When imposing or varying a requirement or restriction under

this regulation, the MOH must inform P that it is an offence to fail to comply with
the requirement.

(9)

Where a requirement or restriction under this regulation is

imposed on or in relation to a child, or varied in relation to a child, a person who is a
responsible adult in relation to the child must ensure that the child complies with the
requirement or restriction, insofar as that person is reasonably able to do so.

(10)

Where the MOH orally imposes a requirement or restriction

on P under this regulation, or orally varies such a requirement or restriction, the
MOH must provide P (or where P is a child, a person who is a responsible adult in
relation to P) with a written notification of the requirement or restriction that has
been imposed or varied.

(11)

Paragraph (1) does not affect the exercise of any powers under

regulation 3(1)(c).

Isolation of persons suspected to be infected with coronavirus.
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6.

(1)

This regulation applies where regulation 2(1)(a) or (b) is met in

relation to a person ("P").

(2)

The MOH may decide to require P to be kept in isolation if the

MOH –

(a)

has reasonable grounds to believe that P is, or may be,
infected or contaminated with coronavirus, and

(b)

considers that it is necessary to do so in order to reduce
or remove the risk of P infecting or contaminating
others.

(3)

Where the MOH has reasonable grounds to believe that P is,

or may be, infected or contaminated with coronavirus, the MOH may detain P
pending the decision of the MOH under paragraph (2).

(4)

Where the MOH has detained P under paragraph (3) or has

required P to be kept in isolation under paragraph (2), the MOH may impose on or
in relation to P one or more screening requirements.

(5)

Paragraph (1) does not affect the exercise of any powers under

regulation 3(1)(c).

Detention or isolation: additional provisions.
7.

(1)

Where a person ("P") is required to be detained or kept in

isolation under regulation 3 or 6 or subjected to restrictions or requirements under
regulation 5, the MOH must have due regard to P's well-being.
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(2)

Where P is detained or kept in isolation under regulation 3 or

6 or subjected to restrictions or requirements under regulation 5 for a period
exceeding 14 days, the MOH must review the continuation of P's detention by
reference to the provisions of those regulations.

(3)

After each subsequent interval of 24 hours during which P is

detained or kept in isolation under regulation 3 or 6 or subjected to restrictions or
requirements under regulation 5, the MOH must review the continuation of P's
detention by reference to the provisions of those regulations.

(4)

Where P is detained or kept in isolation under regulation 3 or

6 or subjected to restrictions or requirements under regulation 5, the MOH may
require P to comply with screening requirements if the MOH considers that it is
necessary and proportionate to do so in order to reduce or remove the risk of P
infecting or contaminating others.

(5)

Where P is detained under regulation 2, the MOH may require

P to move to a suitable place.

(6)

The MOH must notify P (or, where P is a child, a person who

is a responsible adult in relation to P), as soon as P's detention under regulation 3
starts, or as soon as it is decided to keep P in isolation under regulation 6, of –

(a)

the fact of P's detention or isolation,

(b)

the powers under which P is detained or kept in
isolation,

(c)

the reason for P's detention or isolation,
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(d)

the next steps that may be taken and by whom,

(e)

the obligation to keep the need for P's detention or
isolation under review,

(f)

the penalty for obstructing a person carrying out a
function under these Regulations under regulation
11(2), and

(g)

the right to apply for revocation or variation under
regulation 9, where applicable.

Restrictions or requirements in respect of groups.
8.

(1)

The powers in regulations 2, 3 and 6 include powers to impose

a restriction or requirement in relation to a group of persons and, for this purpose,
those regulations have effect as follows.

(2)

In regulation 2, the references to "a person" and to P –

(a)

as they apply in subparagraph (1)(a) are to each person
in the group,

(b)

as they apply in subparagraph (1)(b) are to each person
in the group who has arrived on the same aircraft or
ship and left the same area,

and the power to impose a requirement to be detained in subparagraph (2) of
regulation 2 is to be read as a power to impose that requirement on any one or more
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of the persons in the group in question.

(3)

In regulation 3 –

(a)

in paragraph (1), the reference to "a person" is to be
read in accordance with paragraph (2) of this
regulation,

(b)

in the rest of that regulation, the references to P are to
one or more persons in the group in question.

(4)

In regulation 6 –

(a)

in paragraph (1), the reference to "a person" is to be
read in accordance with paragraph (2) of this
regulation,

(b)

in the rest of that regulation, references to P are to one
or more of the persons in the group in question.

Variation and revocation of restrictions and requirements.
9.

(1)

A requirement or restriction imposed under this Part may be

varied or revoked by the Royal Court on the application of an affected person.

(2)

The following persons are affected persons –

(a)

P,

(b)

a person having parental responsibility (within the
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meaning of the Children (Guernsey and Alderney)
Law, 2008c, the Children (Sark) Law, 2016d, or the
Child Protection (Sark) Law, 2020e, (as the case may
be) for P,

(3)

(c)

a person who has been appointed Guardian of P,

(d)

P's spouse or civil partner, and

(e)

a person living with P as P's spouse.

For the avoidance of doubt, an application under this

regulation may be made in such manner as the court thinks fit.

Initial detention of persons to enable screening and assessment.
10.

(1)

This regulation applies if a police officer has reasonable

grounds to suspect that –

(a)

a person ("P") is, or may be, infected or contaminated
with coronavirus,

(b)

there is a risk that P might infect or contaminate others,

c

Order in Council No. XIV of 2009; amended by No. IV of 2018; Ordinance
Nos. XI and XLVIII of 2009; Nos. IX and XX of 2016; and No. VI of 2017.
d

Order in Council No. VIII of 2016; amended by Ordinance No. IX of 2016;
and Sark Ordinance No. I of 2017.
e

Approved by the Chief Pleas of Sark on 22nd January, 2020 and received
Royal Sanction on the 3rd April, 2020.
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and

(c)

it is necessary to direct, remove or detain P in the
interests of P, for the protection of other persons or for
the maintenance of public safety.

(2)

This regulation also applies if a police officer has reasonable

grounds to suspect that P is in breach of a requirement to isolate himself or herself.

(3)

A police officer may –

(a)

direct P to go immediately to a hospital or other
suitable place for the purposes of the imposition of any
restrictions or requirements under regulation 3,

(b)

remove P to a hospital or other suitable place for the
purposes of the imposition of any restrictions or
requirements under regulation 3, or

(c)

if P is already at a hospital or other suitable place, keep
P at that place or remove P to another hospital or other
suitable place for the purpose of the imposition of any
restrictions or requirements under regulation 3.

(4)

The power in paragraph (3) may be exercised when P is at any

(5)

For the purpose of exercising the power in paragraph (3), a

place.

police officer may enter any place.

20

(6)

Before exercising the power in paragraph (3), the police officer

must –

(a)

so far as is reasonably practicable, consult the MOH
and have due regard to the views of the MOH and any
information provided by the MOH in relation to P,

(b)

have due regard to any guidance issued by the MOH
and the Chief Officer of the Island Police Force,

(c)

where consultation has not been carried out under
subparagraph (a) –

(i)

consult the MOH as soon as reasonably
practicable after the power in paragraph (3) has
been exercised, and

(ii)

have due regard to the views of the MOH and
information provided by the MOH in relation
to P.

(7)

A person removed to or kept in a hospital or other suitable

place under this regulation may be detained there for a period not exceeding the
permitted period of detention.

(8)

A police officer or the MOH, or a person authorised by either

of them for the purposes of this paragraph, may, before the end of the permitted
period of detention, take a person detained in a hospital or other suitable place to
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one or more other hospitals or other suitable places.

(9)

A person taken to a hospital or other suitable place under

paragraph (8) may be detained there for a period ending no later than the permitted
period of detention.

(10)

A police officer may use reasonable force, if necessary, in the

exercise of a power under this regulation.

(11)

The MOH may, at any time before the expiry of the initial

period, authorise the detention of a person for a further period not exceeding 24
hours (beginning immediately at the end of the initial period).

(12)

An authorisation under paragraph (11) may be given only if

the MOH considers that the authorisation is necessary because it is not reasonably
practicable for the imposition of any restrictions or requirements under regulation 3
to be completed before the end of the initial period.

(13)

In this regulation –

"authorised extended period" means such further period as is
specified in an authorisation under paragraph (11),

"initial period" means the period of 24 hours beginning with –

(a)

in a case where the person is removed to a hospital or
other suitable place, the time when the person arrives
at that place, or
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(b)

in a case where the person is kept at a hospital or other
suitable place, the time when the police officer decides
to keep the person at that place, and

"permitted period of detention" means the initial period of detention
and the authorised extended period.

Offences and enforcement.
11.

(1)

A person commits an offence if the person –

(a)

fails, without reasonable excuse, to comply with a
restriction or requirement imposed under regulation
2(2), 3(1), 3(3), 5(1) or 7(4) or (5), or a direction under
regulation 10(3)(a),

(b)

fails, without reasonable excuse, to comply with a
requirement that the person be detained under
regulation 10(7), 10(9) or 10(11).

(2)

A person who obstructs, without reasonable excuse, any

person carrying out a function under these Regulations commits an offence.

(3)

A responsible adult who fails without reasonable excuse to

comply with regulation 3(5), 4(2) or 5(9) commits an offence.

(4)

A person guilty of an offence under paragraph (1), (2) or (3) is

liable on conviction to a fine not exceeding level 3 on the uniform scale.

Interpretation of this Part.
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12.

(1)

In this Part, unless the context otherwise requires –

"child" means a person under the age of 18 years,

"hospital" means –

(a)

any hospital regulated or operated by the States
Committee for Health & Social Care (including, for the
avoidance of doubt, Le Mignot Memorial Hospital in
Alderney), or

(b)

the Sark Medical Centre,

"infected area" means an area specified as an infected area for the
purposes of these Regulations on the States of Guernsey website, or
otherwise reasonably considered by the MOH to be an area where there is
sustained human-to-human transmission of coronavirus, or from which there
is a high risk of importation of infection or contamination (with coronavirus)
via travel from that area to the Bailiwick or any part thereof,

"isolation" in relation to a person means the separation of that person
from any other person in such a manner as to prevent infection or
contamination,

"the MOH": see regulation 1,

"police officer" includes a customs officer,

"responsible adult" means, in relation to a child, a person with
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parental responsibility for the child, within the meaning of the Children
(Guernsey and Alderney) Law, 2008, the Children (Sark) Law, 2016, or the
Child Protection (Sark) Law, 2020 as the case may be, or a person who has the
care or charge of the child for the time being,

"requirement" means a requirement imposed under this Part,

"restriction" means a restriction imposed under this Part,

"Royal Court" means the Royal Court sitting as an Ordinary Court,
which shall be constituted by the Bailiff sitting alone, and

"screening requirements" means the requirements set out in
regulation 4(1).

(2)

In this Part, a reference to infection or contamination, however

expressed, is a reference to infection or contamination with coronavirus, and related
expressions are to be construed accordingly.

PART II
CONTROL OF PREMISES, GATHERINGS ETC., AND MOVEMENT OF PERSONS

Power to give directions.
13.

(1)

The States of Guernsey Committee for Health & Social Care

("the Committee") may, for one or more of the purposes set out in section 14(2) of
the Civil Contingencies (Bailiwick of Guernsey) Law, 2012, issue a direction
imposing conditions, prohibitions, requirements or restrictions in relation to –

(a)

premises,
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(b)

the holding of an event, gathering or meeting (whether
planned or unplanned and of whatever duration), and

(c)

the movement of persons outside the place where they
are living,

and for the purposes of subparagraph (c), the place where a person is living includes
the premises where he or she is living together with any garden, yard, passage, stair,
garage, outhouse or other appurtenance of such premises.

(2)

The Committee must consult the Medical Officer of Health

before issuing a direction under this regulation; and, in addition, before issuing a
direction imposing conditions, prohibitions, requirements or restrictions in relation
to the movement of persons outside the place where they are living, the Committee
must seek the advice of Her Majesty's Procureur in relation to the appropriateness
and proportionality of the proposed direction.

(3)

A direction under paragraph (1)(a) may be issued in relation

to specified premises, or premises of a specified description, and may, amongst other
things, impose requirements for the purpose of –

(a)

restricting the hours of opening of the premises,

(b)

closing the premises or a part of the premises to entry
by members of the public,

26

(c)

restricting entry into the premises, whether by
reference to the number of people in the premises, a
period of time, or otherwise, or

(d)

securing restrictions in relation to the location of
persons in the premises.

(4)

Where a direction under paragraph (1)(a) is issued in respect

of licensed premises, the terms of the licence issued in respect of those premises shall
be deemed, during the period of the direction, to be modified to reflect the
prohibitions, requirements or restrictions imposed by the direction, and shall have
effect accordingly.

(5)

A direction under paragraph 1(b) may be issued in relation to

a specified event, gathering or meeting, or events, gatherings or meetings of a
specified description, or events, gatherings and meetings generally; and events,
gatherings and meetings may be described by reference to the number of people
attending the event, gathering or meeting, or in any other way.

(6)

A direction under paragraph 1(b) may impose conditions,

prohibitions, requirements or restrictions on –

(a)

the owner or occupier of premises at which an event,
gathering or meeting to which the direction relates is to
take place,

(b)

the organiser of such an event, gathering or meeting,
and
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(c)

any other person involved in holding or participating
in such an event, gathering or meeting.

(7)

A direction under paragraph 1(b) may, amongst other things,

impose requirements about informing persons who may be planning to attend an
event, gathering or meeting of its prohibition or any requirements or restrictions
imposed in relation to the holding of it.

(8)

A direction under paragraph 1(c) may (without limitation)

restrict the movement of persons outside the place where they are living by reference
to the purpose, or duration, of the movement, and by reference to the age of persons.

(9)

A direction may, amongst other things, specify a minimum

distance that must be maintained between persons of different households.

(10)

A direction may impose requirements on persons in relation to

children in their care or under their control.

(11)

For the avoidance of doubt, a direction may include provision

enabling the Committee, and such other person or office holder (including but not
limited to the Medical Officer of Health) as it may specify, to authorise in writing
such exemption or disapplication from such provision of the direction and upon
such conditions as it, or he or she, may think fit.

Procedure, variation and revocation.
14.

(1)

A direction must specify the period during which it has effect,

which period must not exceed 14 days.

(2)

Where a direction imposes prohibitions, requirements or
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restrictions on a person specified by name, the direction –

(a)

must be given in writing to that person, and

(b)

may be published in such manner as the Committee
considers appropriate to bring it to the attention of
other persons who may be affected by it.

(3)

The Committee may vary and revoke a direction, and the

power to vary and revoke a direction is without prejudice to the power of the
Committee to issue a new direction.

(4)

Subject to paragraph (2), a direction, and a variation and

revocation of a direction, may be given in such form as the Committee thinks fit,
including by publication on the States of Guernsey website.

(5)

The Committee must revoke a direction when satisfied that it

is no longer necessary.

Alderney and Sark.
15.

(1)

The Committee must consult the Policy and Finance

Committee of the States of Alderney before issuing, varying or revoking a direction
having effect in Alderney, and the Policy & Finance Committee of the Chief Pleas
before issuing, varying or revoking a direction having effect in Sark.

(2)

A failure to consult in accordance with paragraph (1) shall not

invalidate any direction.
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Enforcement.
16.

(1)

A police officer may require any person to whom a direction

has been given, or to whom it otherwise applies, to comply with it.

(2)

Subject to paragraph (4), where a police officer has required a

person under paragraph (1) to comply with a direction issued under regulation
13(1)(a), and that person has failed to do so, the police officer may require the
premises in question to be closed until such time as the direction is complied with;
and the police officer may take such steps, or require the person to take such steps,
as are necessary to ensure that the requirement to close the premises is complied
with.

(3)

Subject to paragraph (4), where a police officer has required a

person under paragraph (1) to comply with a direction and that person has failed to
do so, the police officer may take such steps as are necessary to ensure that the
direction is complied with.

(4)

A police officer must take account of any relevant advice

issued by the Medical Officer of Health and the Chief Officer of the Island Police
Force before exercising the powers conferred by paragraphs (1) to (3).

(5)

In exercising the powers conferred by paragraphs (1) to (3), a

police officer may –

(a)

enter any premises to which the direction relates, and

(b)

if necessary, use reasonable force.
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Offences.
17.

(1)

A person commits an offence if he or she fails, without

reasonable excuse, to comply with a direction, or a requirement of a police officer
under regulation 16.

(2)

A person commits an offence if he or she obstructs a police

officer exercising a power conferred by regulation 16.

(3)

A person guilty of an offence under this paragraph is liable on

summary conviction to a fine not exceeding level 5 on the uniform scale.

Interpretation of this Part.
18.

(1)

In this Part –

"direction" means a direction given under regulation 13,

a "household" is comprised of persons living together for the time
being in the same premises,

"licensed premises" has the meanings given by the Liquor Licensing
Ordinance, 2006f in relation to premises in Guernsey, by the Alderney Liquor
Licensing Ordinance, 1994g in relation to premises in Alderney, and by the

f

Ordinance No. V of 2006; amended by Ordinance No. XXIV of 2010; No. IX of
2016; No. XIV of 2018; and G.S.I. No. 28 of 2019.
g

Alderney Ordinance No. IV of 1994; amended by Order in Council No. XX of
2012; Alderney Ordinance No. II of 1997; No. III of 1999; and No. XIII of 2014.
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Liquor Licensing (General Provisions) (Sark) Ordinance, 1979h in relation to
premises in Sark, and "licence" shall be construed accordingly, and

"premises": see subparagraphs (2) and (3).

(2)

In relation to a direction issued under regulation 13(1)(a),

"premises" includes, but is not limited to, retail premises and other business
premises (excluding grocery stores and such other categories of business premises as
the Committee may specify, whether in a direction or otherwise), places of worship,
and parks, public gardens and other places of recreation, sport, leisure and
entertainment, but does not include premises used solely as residential premises.

(3)

In relation to a direction issued under regulation 13(1)(b),

"premises" includes land (including, for the avoidance of doubt, the foreshore), and
pleasure vessels within the meaning of the Merchant Shipping (Registration of
Ships) (Bailiwick of Guernsey) Regulations, 2009i.

PART III
MEDICAL AND HEALTH PROFESSIONALS, MENTAL HEALTH AND
PHARMACISTS

h

Liquor Licensing (General Provisions) (Sark) Ordinance, 1979; amended by
Liquor Licensing (General Provisions) (Amendment) (Sark) Ordinance, 1980; Liquor
Licensing (General Provisions) (Amendment) (Sark) Ordinance, 1984; Liquor
Licensing (General Provisions) (Amendment) (Sark) Ordinance, 1989; Liquor
Licensing (Amendment) (Sark) Ordinance, 1994; Liquor Licensing (Amendment)
(Sark) Ordinance, 1996; Liquor Licensing (Amendment) (Sark) Ordinance, 2006; and
Sark Ordinance No. IV of 2016.
i

G.S.I. No. 10 of 2009.
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Temporary registration, authorisation, etc. of doctors, nurses and other medical
and health professionals.
19.

Schedule 1 modifies –

(a)

the

Regulation

of

Health

Professions

(Medical

Practitioners) (Guernsey and Alderney) Ordinance,
2015j,

(b)

the

Regulation

of

Health

Professions

(Medical

Practitioners) (Guernsey and Alderney) Regulations,
2016k,

(c)

the

Regulation

of

Health

Professions

(Medical

Practitioners) (Sark) Ordinance, 2017l,

(d)

the

Regulation

of

Health

Professions

(Medical

Practitioners) (Sark) Regulations, 2017m,

(e)

the Doctors, Dentists and Pharmacists Ordinance,
1987n,

j

Ordinance No. XXII of 2015; amended by No. L of 2015; and No. IX of 2016.

k

G.S.I. No. 53 of 2016.

l

Sark Ordinance No. VI of 2017.

m

Sark S.I. No. 74 of 2017.

n

Recueil d'Ordonnances Tome XXIV, p. 79; amended by Ordres en Conseil
Vol. XXXI, p. 278; Recueil d'Ordonnances Tome XXIV, p. 238; Ordinance No. XXXIII

33

(f)

the Nurses, Midwives and Health Visitors Ordinance,
1987o,

(g)

the Registered Health Professionals Ordinance, 2006p,

(h)

the Medicines (Human and Veterinary) (Bailiwick of
Guernsey) Law, 2008q,

(i)

the Prescription Only Medicines (Human) (Bailiwick of
Guernsey) Ordinance, 2009r,

(j)

the Misuse of Drugs (Bailiwick of Guernsey) Law,
1974s, and

of 2003; No. XXII of 2015; and No. IX of 2016. Applied to the Island of Alderney by
Recueil d'Ordonnances Tome XXIV, p. 262.
o

Recueil d'Ordonnances Tome XXIV, p. 238; amended by Ordres en Conseil
Vol. XXXI, p. 278; Ordinance No. XXXIII of 2003; and No. IX of 2016.
p

Ordinance No. III of 2006; amended by No. IX of 2016; and G.S.I. No. 94 of
2015. Modified in Alderney by Ordinance No. IV of 2006.
q

Order in Council No. V of 2009; amended by Ordinance No. XXIV of 2009;
No. XLI of 2013; and No. IX of 2016.
r

Ordinance No. XXV of 2009; amended by Ordinance No. XXV of 2010; and
No. IX of 2016.
s

Ordres en Conseil Vol. XXIV, p. 273; amended by Vol. XXVIII, p. 307; Vol.
XXXI pp. 47 and 278; Vol. XXXIII, p. 217; Vol. XXXIV, p. 172; Vol. XXXVI, p. 396;
Order in Council Nos. III and VII of 2000; Nos. IV and XIII of 2006; Recueil
d'Ordonnances Tome XX p. 271; Tome XXII, p. 483; Tome XXIV, p. 477; Tome XXV
pp. 38 and 325; Ordinance No. XXXIII of 2003; No. XLIII of 2010; No. XXV of 2011;
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(k)

the

Misuse

of

Drugs

(Bailiwick

of

Guernsey)

Ordinance, 1997t,

which modifications shall have effect for the period of validity of these Regulations.

Modification of legislation relating to mental health.
20.

Schedule 2 modifies –

(a)

the Mental Health (Bailiwick of Guernsey) Law, 2010u,

(b)

the Mental Health (Treatment and Forms) Regulations,
2013v, and

(c)

the Mental Health Review Tribunal Procedure Rules,
2012w,

which modifications shall have effect for the period of validity of these Regulations
No. XXII of 2015; No. IX of 2016; G.S.I. No. 19 of 1997; No. 5 of 2004; No. 42 of 2006;
No. 20 of 2008; Nos. 22, 33 and 82 of 2010; No. 44 of 2012; No. 54 of 2013; No. 79 of
2014; No. 93 of 2015; and No. 78 of 2019.
t

Recueil d'Ordonnances Tome XXVII, p. 247; amended by Ordinance No.
XXXIII of 2003; No. XXV of 2009; No. XXII of 2015; No. IX of 2016; G.S.I. No. 5 of
2004; No. 42 of 2006; No. 20 of 2008; Nos. 22, 33, 82 and 98 of 2010; No. 44 of 2012;
No. 79 of 2014; No. 93 of 2015; Nos. 1, 10 and 36 of 2018; and Nos. 67 and 78 of 2019.
u

Order in Council No. XV of 2011; amended by Ordinance No. IX of 2016; and
No. I of 2017.
v

G.S.I. No. 70 of 2019.

w

O.R.C. No. I of 2012; as amended by O.R.C. No. III of 2018.
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(but without prejudice to the transitional provisions set out in paragraphs 17 and 18
of that Schedule).

Modification of legislation relating to pharmacists.
21.

Schedule 3 modifies –

(a)

the Health Service (Benefit) (Guernsey) Law, 1990x,
and

(b)

the Medicines (Human and Veterinary) (Bailiwick of
Guernsey) Law, 2008y,

which modifications shall have effect for the period of validity of these Regulations.

PART IV
REGISTRATION OF DEATHS AND STILL-BIRTHS

Legislation extending to the Bailiwick except for registration of deaths and still-births in
Alderney

Modification of the Loi relative à l'Enregistrement des Naissances et Décès dans le
Bailliage de l'Île de Guernesey.

x

Ordres en Conseil Vol. XXXII, p. 292; there are amendments not material to
these Regulations.
y

Order in Council No. V of 2009; amended by Ordinance No. XXIV of 2009;
No. XLI of 2013; No. IX of 2016.
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22.

(1)

The Loi relative à l'Enregistrement des Naissances et Décès

dans le Bailliage de l'Île de Guerneseyz of 1935 ("the 1935 Law") is modified as
follows for all purposes of or under the 1935 Law or any other enactment.

(2)

The French text of the 1935 Law is modified in the same way

as is set out in the following modifications to the official English translation of that
Law.

(3)

Articles 9 (declaration of death) and 17 (still-born children)

have effect as if the requirement to make a declaration in person or to send it by a
person of at least sixteen years of age were substituted by a requirement to send the
declaration by post, electronic means (including email message) or such other means
as is specified by the Registrar-General in guidance.

(4)

Article 11 (doctor's certificate) has effect as if the words "that

he has seen the body of the deceased and stating" were omitted.

(5)

Article 15 (limit of time for keeping body) is disapplied

provided that the body is in the custody of the States of Guernsey or a funeral
director.

(6)

Form C (medical certificate of cause of death) and the notes to

Form C in the Schedule have effect as if the following were omitted –

(a)

on the second page –

z

Ordres en Conseil Vol. X, p. 20; as amended by Ordres en Conseil Vol. XX, p.
267; Vol. XXII, pp. 48 and 560; Vol. XXXI, p. 278; and Vol. XXXIII, p. 444.
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(i)

the words "that I was in medical attendance
during the above-named deceased's last illness,
and",

(ii)

(b)

in Note 1, the second sentence, and

the certification section at the end of the Form headed
"CERTIFICATE (See Note 1 above)".

Legislation extending to Alderney

Modification of the Loi relative aux certificats de Décès et aux Enterrements.
23.

(1)

The Loi relative aux certificats de Décès et aux Enterrements of

1910aa ("the 1910 Law") is modified as follows for all purposes of or under that Law
or any other enactment.

(2)

The French text of the 1910 Law is modified in the same way

as is set out in the following modifications in English.

(3)

Articles 1 (déclaration par écrit etc.) and 8 (enfant mort-né)

have effect as if the requirement to make a declaration in person or to send it by a
person who has reached the age of majority were substituted by a requirement to
send the declaration by post, electronic means (including email message) or such
other means as is specified by the Registrar-General in guidance.

aa

Ordres en Conseil Vol. IV. p. 328; amended by Ordres en Conseil Vol XXII, p.
501 which substituted the original Form A for a Form A in English; and Ordres en
Conseil Vol. XXVII, p. 40; Vol. XXXI, p. 306.
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(4)

Article 6 (défense de garder sans permission un corps au-delà

de six jours) is disapplied provided that the body is in the custody of the States of
Alderney or a funeral director.

(5)

Form A (medical certificate of cause of death) and the notes to

Form A in the Schedule have effect as if the following were omitted –

(a)

in the certification following the table relating to cause
of death –

(i)

the words "that I was in medical attendance
during the above-named deceased's last illness,
and", and

(ii)

(b)

in Note 1, the second sentence, and

the certification section at the end of the Form headed

"CERTIFICATE (See Note 1 above)".

PART V
MODIFICATIONS TO LEGISLATION RELATING TO CREMATIONS IN
GUERNSEY

Modification of legislation relating to cremation.
24.

(1)

The Cremation Ordinance, 1972bb is modified as follows for

bb

Recueil d'Ordonnances Tome XVIII, p. 90; amended by Ordinance No. XXXIII
of 2003; and No. IX of 2016.
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all purposes of or under the Loi relative à la Crémationcc or any other enactment.

(2)

Section 6 (applications for cremation) has effect as if

subsections (3) and (5) requiring the application to be verified by being
countersigned or accompanied by a declaration of truth made on oath were omitted.

(3)

In section 7 (certificates of medical attendance or post-mortem

examination), paragraph (a) has effect as if –

(a)

the words "who has attended the deceased during his
last illness and" were omitted, and

(b)

it did not require a confirmatory medical certificate in
Form C in the First Schedule to have been given before
a cremation is allowed to take place.

(4)

Section 9 (applications for cremation of remains of a person

who died outside this Island) has effect as if –

(a)

it did not require the application to be verified by
being countersigned or by a declaration by the
applicant, and

(b)

the wording following paragraph (c) referred to
"Forms B and D in the First Schedule".

cc

Ordres en Conseil Vol. VIII p. 209; as amended by Ordres en Conseil Vol.
XXXI, p. 278.
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PART VI
PAROCHIAL MEETINGS, ETC.

Application of this Part.
25.

(1)

This Part shall apply, despite the provisions of any other

enactment, upon being made and shall cease to apply in the circumstances set out in
paragraph (2).

(2)

This Part shall cease to apply if the Dean of the Douzaine of a

parish makes a determination, upon representations from the Civil Contingencies
Authority, in the light of circumstances prevailing in the Bailiwick in relation to
coronavirus, that it is appropriate for them to cease to apply.

Determination of parish matters.
26.

(1)

Parish meetings attended by the ratepayers of the parish,

whether in relation to ecclesiastical matters or to secular matters, need not be held.

(2)

For the purpose of determining matters which would, but for

the provisions of paragraph (1), be determined at a parish meeting, the following
provisions of this regulation shall apply.

(3)

Where a decision is required in relation to ecclesiastical or

secular matters in any parish, including, but not limited to, the amount to be raised
by means of parochial taxation for the purposes set out in Article I of the 1923 Law
("parochial tax"), or the parish waste rate to be levied under the Parochial Collection
of Waste (Guernsey) Ordinance, 2018dd ("parish waste rate"), such decision shall be
made at a meeting of the Constables and Douzaine, after consultation with the
dd

Ordinance No. XXIV of 2018.
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Rector and Churchwardens in the case of ecclesiastical matters, subject to the
following conditions being fulfilled.

(4)

A notice shall be published on one occasion in La Gazette

Officielle, setting out –

(a)

a summary of the matters requiring determination,

(b)

details of the proposed decision of the Constables and
Douzaine in relation to such matters,

(c)

the address of a website on which the details of any
proposed expenditure, accounts and other information
necessary for a proper understanding of the matters
requiring determination shall be published, and
notification of such other means by which such
accounts and other information may be made available
to ratepayers of the parish, as the Constables and
Douzaine may think fit, and

(d)

the date of the meeting of the Constables and Douzaine
at which the decision will be made, and the date, being
not earlier than seven days after the date of the notice,
before which any representations by parishioners
should be received,

and stating that any representations received by the Constables and Douzaine
before the date specified in the notice will be taken into account by them in reaching
any decision.
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(5)

On the date of the meeting specified in the notice published

under paragraph (4), the Constables and Douzaine may, having considered any
representations received, make a decision in respect of each of the matters requiring
determination.

(6)

The person presiding at a meeting held in accordance with this

regulation shall make a note of the decisions made at such meeting, which note shall
be made available for inspection by, or notified to, the ratepayers of the relevant
parish by such means as the Constables and Douzaine may decide.

Application to Royal Court for confirmation of parochial tax or parish waste rate.
27.

(1)

Where, at a meeting of the Constables and Douzaine under

regulation 26, a decision has been made to raise a parochial tax, whether
ecclesiastical or secular in nature, or a parish waste rate, notice of such decision must
be published on one occasion in La Gazette Officielle, together with a notification of
the date and time when application will be made to the Royal Court for confirmation
of the decision.

(2)

Any

person

intending

to

oppose

an

application

for

confirmation of a decision to raise a parochial tax or a parish waste rate should give
written notification of such intention to the Greffe, sending a copy of such
notification to the relevant Constables and Douzaine, prior to the date of the
application to the Royal Court.

Parish elections.
28.

(1)

Where there is a vacancy in any parish office, including

without limitation the offices of –
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(a)

Churchwarden, or member of the Management Board
of an ancient parish under section 6 of the Parochial
Church Property (Guernsey) Law, 2015ee,

(b)

Constable or Douzenier of a parish, or

(c)

member of a cemeteries committee,

the following provisions of this regulation shall apply.

(2)

The Dean of the Douzaine of the relevant parish, after

consultation with the Constables and other members of the Douzaine, and with the
Rector and Churchwardens where appropriate, may appoint a person to hold an
office in relation to which there is a vacancy, and such person shall hold office until
the expiration of one month after these regulations, or any re-enactment thereof,
cease to apply in accordance with regulation 25(2).

(3)

A person may not be appointed to the office of Constable or

Douzenier unless the person is eligible for office in accordance with Article 51 of the
Reform (Guernsey) Law, 1948ff and a person so appointed must take an oath of office

ee

Order in Council No. III of 2015.

ff

Ordres en Conseil Vol. XIII, p. 288; as amended by Ordres en Conseil Vol.
XIV, p. 407; Vol. XVI, p. 178; Vol. XVIII, p. 275; Vol. XIX, pp. 84 and 140; Vol. XXII, p.
122; Vol. XXIII, p. 476; Vol. XXV, p. 326; Vol. XXVI, p. 255; Vol. XXIX, p. 56; Vol. XXX,
p. 16; Vol. XXXI, pp. 164 and 278; Vol. XXXII, p. 41; Vol. XXXIV, p. 397; Vol. XXXVI,
p. 478; Vol. XXXVIII, pp. 150 and 295; Order in Council No. XIII of 2003; No. III of
2004; No. II of 2007; No. XX of 2007; Nos. XIII and XXII of 2008; No. VII of 2010; Nos.
II and XIV of 2012; No. XVII of 2015; Ordinance No. XXXIII of 2003; No. XXVI of
2008; No. XXXII of 2011; No. IX of 2016; No. XXVII of 2019; and the Reform
(Guernsey) Law, 1948 (Amendment) (No. 2) Ordinance, 2019.
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in accordance with Article 61 of the said Law.

Meetings of Constables and Douzaine.
29.

(1)

A Constable or Douzenier ("parish official") who is in

communication with the other parish officials by telephone, live television link or
any other means of telecommunications or electronic communications, so that each
parish official can hear or read what is being said or communicated by each of the
others, is deemed, subject to paragraph (2), to be present at a meeting of the
Constables and Douzaine for all purposes relating to that meeting.

(2)

In the event that a means of communication referred to in

paragraph (1) fails or is corrupted, or the Dean or other person presiding at a
meeting of the parish officials ("person presiding") considers that confidentiality is
compromised, the person presiding shall have the discretion at any time during the
meeting to determine that a parish official who is affected by that failure, corruption
or compromise of confidentiality is no longer deemed to be present at the meeting.

(3)

For the avoidance of doubt, a determination under paragraph

(2) does not affect the validity of the proceedings of the meeting for any purpose
prior to the making of that determination.

(4)

For the purposes of these regulations, the Dean or, in the

Dean's absence the Vice-Dean, shall preside at a meeting of the Constables and
Douzaine, and in the absence of both the Dean and Vice-Dean, any parish official
present at the meeting who is appointed by the other parish officials present at the
meeting, shall preside, and the person presiding shall have an original and a casting
vote.

Interpretation of this Part.
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30.

In this Part, unless the context otherwise requires –

"1902 Law" means the Loi relative aux Assemblées Paroissiales,
registered on the 29th November, 1902gg,

"1923 Law" means the Loi relative à la Taxation Paroissiale, registered
on the 27th October, 1923hh,

"Dean", in relation to any parish, means the Dean of the Douzaine
and includes the Vice-Dean,

"ecclesiastical matters" means "Les Affaires Ecclésiastiques" within
the meaning of Article 3 of the 1902 Law,

"parish waste rate": see regulation 26(3),

"parochial tax": see regulation 26(3),

"secular matters" means "Les Affaires Séculières" within the meaning
of Article 4 of the 1902 Law.

PART VII
HEALTH AND SAFETY

gg

Ordres en Conseil Vol. III, p. 274; amended by Vol. VI, p. 115; Vol. VII, p. 481;
Vol. XIX, p. 155; Order in Council No. III of 2017.
hh

Ordres en Conseil Vol. VII, p. 146; amended by Vol. VII, p. 392; Vol. XIX, p.
152; Order in Council No. III of 2017.
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Disapplication of requirement to thoroughly examine etc.
31.

(1)

Where a provision of the Safety of Employees (Miscellaneous

Provisions) Ordinance, 1952ii set out in Schedule 4 to these Regulations requires any
type of equipment to be –

(a)

thoroughly examined at least once in a specified
period,

(b)

tested and examined in a specified manner before
being taken into use,

(c)

inspected at least once in a specified period, within a
specified period of use or in specified conditions,

(as the case may be) a person who owns or operates such equipment may apply to
the Chief Officer to disapply the requirement in relation to that equipment.

(2)

Where section 18(1) of the Safety of Employees (Electricity)

Ordinance, 1956jj requires an occupier's installation to be tested at least once in
every period of 12 months, the occupier, or a person who owns, controls or operates
such an installation, may apply to the Chief Officer to disapply the requirement in
relation to that installation.

ii

Recueil d'Ordonnances Tome X, p. 194.

jj

Recueil d'Ordonnances Tome XI, p. 201; as amended by Ordres en Conseil
Vol. XXXI, p. 278; Order in Council No. XIII of 2001; Recueil d'Ordonnances Tome
XXIV, p. 162; Tome XXV, p. 328; Tome XXVII, p. 139; Ordinance No. XXXIII of 2003;
and No. IX of 2016.
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(3)

Where section 36(3) of the Health and Safety (Gas) (Guernsey)

Ordinance, 2006kk requires a gas appliance and flue to be checked for safety at least
once in any 12 month period, the landlord or any agent of the landlord may apply to
the Chief Officer to disapply the requirement in relation to that gas appliance and
flue.

(4)

An application under paragraph (1), (2) or (3) may be made in

writing and, for the avoidance of doubt, this includes by electronic means.

(5)

On an application made under paragraph (1), (2) or (3), the

Chief Officer may disapply that requirement by granting a certificate to that person,
where the Chief Officer is of the opinion that the disapplication will not prejudice
the safety of –

(a)

any person operating the equipment, occupier's
installation or gas appliance and flue (as the case may
be), and

(b)

any other person likely to be affected by the operation
of the equipment, occupier's installation or gas
appliance and flue (as the case may be).

(6)

A certificate granted under paragraph (5) shall be in writing

and –

(a)

may only disapply the requirement for a period stated
in the certificate which may not exceed 30 days, and

kk

Ordinance No. XIV of 2006; as amended by Ordinance No. IX of 2016.
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(b)

may be revoked by the Chief Officer prior to the expiry
of the certificate where that Officer is satisfied that it is
no longer necessary.

(7)

For the avoidance of doubt, where a certificate has been

granted under paragraph (5), no criminal or civil proceedings may be instituted for
contravention of any requirement set out in or under any enactment set out in any of
paragraphs (1), (2) or (3) against any person in relation to the equipment, occupier's
installation or gas appliance and flue (as the case may be) subject to the certificate.

(8)

Nothing in this regulation exempts the person subject to any

requirement set out in or under any enactment set out in any of paragraphs (1), (2) or
(3) from any other health and safety requirement, and especially (but not limited to)
the requirement to keep the equipment, occupier's installation or gas appliance and
flue (as the case may be) in a safe condition and good working order.

Interpretation of this Part.
32.

In this Part, "the Chief Officer" –

(a)

means the inspector appointed under section 15 of the
Health and Safety at Work (General) (Guernsey)
Ordinance, 1987ll for the time being holding the title
"the Chief Health and Safety Officer", and

ll

Recueil d'Ordonnances Tome XXIV, p. 162; as amended by Recueil
d'Ordonnances Tome XXV, p. 328; Tome XXVII, p. 139; Ordinance No. XXXIII of
2003; No. LII of 2012; and No. IX of 2016.
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(b)

includes any inspector acting by or under the authority
of the inspector mentioned in subparagraph (a).

PART VIII
THE COURT OF APPEAL, AND THE REGISTRATION OF LEGISLATION

Court of Appeal.
33.

(1)

For the purposes of section 5 (Oath of Office of Judge) of the

Court of Appeal (Guernsey) Law, 1961mm ("the Court of Appeal Law"), the Royal
Court may be constituted by the Bailiff sitting alone.

(2)

Section 7 (Venue) of the Court of Appeal Law is disapplied.

(3)

The Court of Appeal may sit for the hearing of appeals in or

outside the Bailiwick.

(4)

For the avoidance of doubt, the Bailiff or presiding judge may

give directions as to how the proceedings of the Court of Appeal shall be conducted,
including (but not limited to) a direction that the proceedings, or part thereof, shall
be conducted by way of telephone, live television link or any other means of
telecommunications or electronic communications.

Entry of Orders in Council etc. on the Register of the Island.
34.

For the avoidance of doubt, the Bailiff sitting alone may enter Orders

of Her Majesty in Council and other instruments on the Register of the Island.

mm

Ordres en Conseil Vol. XVIII, p. 315; there are amendments not relevant to
these Regulations.
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PART IX
SCHOOLS

Power of Medical Officer of Health to close schools.
35.

(1)

The powers of the Medical Officer of Health under Article

VIII(8) of the Public Health Ordinance, 1936nn, to require measures to be taken by
any school in order to prevent the spread of infection, shall apply in respect of Sark.

(2)

For the avoidance of doubt, the measures that the Medical

Officer of Health may require to be taken under the above enactment (including as it
applies in Sark under paragraph (1)) include, but are not limited to, the immediate
closure, partial closure, or closure subject to conditions, of any school for any period.

PART X
STATES OF DELIBERATION, STATES OF ALDERNEY AND CHIEF PLEAS OF
SARK

States of Deliberation

Modification of the Reform Law.
36.

(1)

The Reform (Guernsey) Law, 1948 shall apply as if modified as

follows.

nn

Recueil d'Ordonnances Tome VIII, p. 315; amended by Ordres en Conseil
Vol. XXXI, p. 278; Order in Council No. XIV of 2012; No. VI of 2015; Recueil
d'Ordonnances Tome X, pp. 35 and 61; Tome XIII, p. 264; Tome XV, p. 239; Tome XV,
p. 387; Tome XIX, p. 91; Tome XX, p. 163; Tome XXIII, p. 427; Tome XXVIII, p. 80;
Ordinance No. XXXIII of 2003; No. XXXVIII of 2006; No. XLI of 2010; No. XLII of
2014; Nos. IX and XXI of 2016. This Ordinance is applied to the Island of Alderney
by the Alderney (Application of Legislation) Ordinance, 1948 and to the Islands of
Herm and Jethou by the Public Health (Amendment) Ordinance, 1963.
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(2)

Insert the following Article immediately after Article 3 –

"Remote meetings of the States of Deliberation.
3A.

(1)

The States of Deliberation may meet remotely.

(2)

A Member shall be treated for all purposes as present

at a remote meeting of the States of Deliberation (including, but not limited
to, the purpose of forming a Quorum of the States of Deliberation in
accordance with Article 3) if, by means of electronic communications or
telecommunications or otherwise –

(a)

the Member has declared that he or she is
present, and

(b)

(in the case of a Member other than the Bailiff)
the Presiding Officer has declared that the
Member shall be treated as present.

(3)

The States' Assembly & Constitution Committee may

make Rules of Procedure governing remote meetings of the States of
Deliberation, including but not limited to provision supplementing
paragraph (2), and provision applying (with or without modification) Rules
of Procedure applicable in relation to assemblies of the States of Deliberation
under Article 7; and Article 7 shall be construed accordingly.

(4)

For the avoidance of doubt, and without prejudice to

paragraph (3), the States of Deliberation may –
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(a)

prescribe Rules of Procedure governing remote
meetings of the States, and

(b)

(whether

meeting remotely

or

otherwise)

resolve to amend, or revoke, Rules of Procedure
made by the States' Assembly & Constitution
Committee under paragraph (3).

(5)

For the purpose of this Article, a meeting of the States

of Deliberation is a remote meeting if Members communicate and (in the case
of voting Members) vote during the meeting solely, or primarily, by means of
electronic communications or telecommunications.".

(3)

In Article 26(2), Article 30(2), and in Article 29 each time it

appears, for "2020" substitute "2021".

Disapplication of section 1 of the States Reform (Guernsey) Law, 2015.
37.

Section 1 of the States Reform (Guernsey) Law, 2015 is disapplied.

States of Alderney

Modification of the Government of Alderney Law.
38.

The Government of Alderney Law, 2004oo shall apply as if modified

by the insertion of the following Part after Part IV –

oo

Order in Council No. III of 2005; amended by No. XXII of 2010; No. XI of
2012; No. V of 2014; and Alderney Ordinance No. IX of 2016.

53

PART IVA
EMERGENCY PROCEDURES

Application.
55A.

(1)

This Part shall apply only in the circumstances set out

in subsection (2) and despite any other provisions of or under this Law.

(2)

The circumstances are that the President has made a

determination, upon representations from the Civil Contingencies Authority,
in the light of circumstances prevailing in Alderney in relation to Severe
Acute Respiratory Syndrome Coronavirus 2, which make it appropriate for
this Part to apply.

(3)

This Part shall cease to apply if the President makes a

further determination, upon representations from the Civil Contingencies
Authority in the light of circumstances prevailing in Alderney in relation to
Severe Acute Respiratory Syndrome Coronavirus 2, that it is appropriate for
it to cease to apply.

People's Meetings.
55B.

(1)

A people's meeting need not be held under section 42

before a meeting of the States and subsection (2) shall apply to that States'
meeting if a people's meeting has not been so held.

(2)

After the reading of each item in the Billet d'État, the

President shall call upon a member of the States to provide a report
summarising relevant comments made in writing by members of the public
in response to the publication of the Billet d'État under section 41 ("the
report"); and Rules 9(1), 11 and 12 of the States of Alderney Rules of
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Procedure, shall apply as follows –

(a)

the last sentence of Rule 9(1) shall apply as if it
referred to that member reporting the numbers
and composition of people who had made such
comments in writing, and

(b)

Rules 11 and 12 shall apply as if they referred to
that member and the report.

Public Attendance at meetings of the States.
55C.

States meetings need not be open to the public.

Remote Meetings of the States.
55D.

(1)

The States may meet remotely.

(2)

A member of the States, the Greffier or the person

presiding in the States shall be treated for all purposes of or under this Law
as present in a remote meeting of the States (including, but not limited to, the
purpose of forming a quorum in accordance with section 45(3) or 55F) if, by
means of electronic communications or telecommunications or otherwise –

(a)

the member, the Greffier or the person
presiding, as the case may be, has declared that
he or she is present, and

(b)

in the case of a member of the States or the
Greffier, the person presiding has declared that
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the member or the Greffier, as the case may be,
shall be treated as present,

except where a member of the States is required to leave the remote meeting
in accordance with any provision of or under this Law.

(3)

For the purposes of this section, a meeting of the States

is a remote meeting if members of the States and the person presiding
communicate and vote during the meeting solely, or primarily, by means of
electronic communications or telecommunications.

Proxy voting at meetings of the States.
55E.

(1)

The President may prescribe certain reasons for

absence ("Authorised Absence") from a meeting of the States, which shall
entitle a member of the States ("first member") to arrange for the first
member's vote to be cast by another member acting as proxy if the first
member's circumstances require the first member to take an Authorised
Absence from a meeting of the States.

(2)

The President shall make directions as to the manner in

which proxy arrangements under subsection (1) shall operate in relation to
an Authorised Absence.

(3)

Despite section 55D(2), reasons for an Authorised

Absence may include where a member is absent for only part of a meeting of
the States because it is necessary or expedient for the purposes of other
States business or a member is unable to vote remotely due to a failure in
telecommunications,

electronic

communications

communication.
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or

other

means

of

Quorum at a meeting of the States.
55F.

(1)

The quorum at a meeting of the States is a minimum of

5 States members holding office at the time of the meeting in addition to the
person presiding at that meeting.

(2)

Subsection (1) does not affect the provisions of section

45(3) in relation to resolutions of the States to the extent that their
implementation would require the amendment of this Law.

New procedures applying to remote meetings of the States.
55G.

(1)

The following procedures shall apply where the States

meet remotely.

(2)

The Greffier shall make arrangements to enable a

member of the States who is absent at the start of a day on which there is a
meeting of the States to declare that the member –

(a)

is present,

(b)

intends to follow proceedings, and

(c)

is able to vote by means of electronic
communications,

telecommunications

or

otherwise on that day.

(3)

The Greffier shall inform the person presiding at the

meeting of the States of the name of each member of the States who has made
a declaration under subsection (2) and, the person presiding shall state that
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those members are present and instruct the Greffier to keep a record of that
fact in the Official Report.

(4)

Arrangements made by the Greffier shall include

arrangements for members to make a declaration under subsection (2) after
proceedings of the States have started; and the President may admit such a
member to the remote meeting at any time.

Modifications to the States of Alderney Rules of Procedure for remote
meetings of the States.
55H.

(1)

The States of Alderney Rules of Procedure shall apply

to remote meetings of the States with the following modifications.

(2)

Rules 8(2) and 9(3) shall not apply.

(3)

Rule 8(4) and the last sentence of Rule 8(5) shall apply

as if each reference to "to withdraw from the precincts of the States" read "to
leave the remote meeting of the States".

(4)

Rule 16 shall apply as if "rising and" read "notifying the

President by electronic communications or telecommunications".

Power of Policy and Finance Committee to prescribe further rules of
procedure in relation to remote meetings of the States.
55I.

(1)

The Policy and Finance Committee may make rules of

procedure applicable to remote meetings of the States supplementing
relevant provisions of this Part and provision applying further modifications,
for the purpose of such meetings, to the States of Alderney Rules of
Procedure and any other rules of procedure relating to meetings of the States
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prescribed under section 45; and section 45 shall be construed accordingly.

(2)

For the avoidance of doubt, and without prejudice to

subsection (1), the States may –

(a)

prescribe rules of procedure applicable to
remote meetings of the States, and

(b)

(whether

meeting remotely

or

otherwise)

resolve to amend, or revoke, rules of procedure
prescribed

by

the

Policy

and

Finance

Committee under subsection (1).

Meetings of committees.
55J.

(1)

A member of a committee of the States or the Chief

Executive acting as clerk of the committee, who is in communication with
other members of the committee by telephone, live television link or any
other means of telecommunications or electronic communications, so that
each member of the committee can hear or read what is said or
communicated by each of the others, is deemed, subject to subsection (2), to
be present in person for all purposes relating to a meeting of that committee
including calculating the quorum at the meeting under subsection (5).

(2)

In the event that a means of communication referred to

in subsection (1) fails, is corrupted or the person presiding at the meeting in
accordance

with

section

50(3)

("person

presiding")

considers

that

confidentiality is compromised, the person presiding shall have the
discretion to determine at any time during the course of the meeting that the
member, or the Chief Executive acting as clerk of the committee, who is
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affected by that failure, corruption or compromising of confidentiality is no
longer deemed to be present in person at the meeting.

(3)

For the avoidance of doubt, a determination under

subsection (2) does not affect the validity of the proceedings of the committee
for any purpose prior to the making of that determination.

(4)

The reference to the "Chief Executive acting as clerk of

the committee" includes any person appointed as the Secretary of the
Committee or a person acting in that person's stead as referred to in rule 7 of
the Rules of Procedure for States' Committees.

(5)

The quorum at a meeting of a committee of the States is

one half (or the nearest number above one half) of the number of members of
the Committee including the person presiding.

Interpretation of Part IVA.
55K.

In this Part, unless the context requires otherwise –

"Civil Contingencies Authority" means the body of that name
established under section 1 of the Civil Contingencies (Bailiwick of
Guernsey) Law, 2012,

"Official Report" means the Official Report of the States of the
Island of Alderney, also known as "Hansard",

"Rules of Procedure for States Committees" means the States
of Alderney Rules of Procedure for States Committees made in
August, 2005, and
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"States of Alderney Rules of Procedure" means the States of
Alderney Rules of Procedure made on 17th March, 2010.

Chief Pleas of Sark

Modification of the Sark Reform Law.
39.

(1)

The Reform (Sark) Law, 2008pp shall apply as if modified as

(2)

After Part IV insert the following Part –

follows.

"PART IVA
EMERGENCY PROCEDURES

Application.
55A.

(1)

This Part shall apply only in the circumstances set out

in subsection (2) and despite any other provisions of or under this Law.

(2)

The circumstances are that the Speaker has made a

determination, upon representations from the Civil Contingencies Authority,
in the light of circumstances prevailing in Sark in relation to Severe Acute
Respiratory Syndrome Coronavirus 2, which make it appropriate for this Part
to apply.

(3)

This Part shall cease to apply if the Speaker makes a

pp

Order in Council No. V of 2008; amended by No. XII of 2011; No. IX of 2016.
There are other amendments not relevant to this provision.
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further determination, upon representations from the Civil Contingencies
Authority, in the light of circumstances prevailing in Sark in relation to
Severe Acute Respiratory Syndrome Coronavirus 2, that it is appropriate for
it to cease to apply.

Public attendance at meetings of the Chief Pleas.
55B.

Meetings of the Chief Pleas need not be open to the public.

Remote meetings of the Chief Pleas.
55C.

(1)

The Chief Pleas may meet remotely where the Speaker,

upon representations from the Civil Contingencies Authority in the light of
circumstances prevailing in Sark, considers that it might not be possible to
convene or maintain a quorate physical meeting of the Chief Pleas.

(2)

A member of the Chief Pleas, the Greffier, the Prévôt

and the Treasurer shall be treated for all purposes as present at a remote
meeting of the Chief Pleas (including, but not limited to, the purpose of
forming a quorum in accordance with section 55F) if, by means of electronic
communications or telecommunications or otherwise –

(a)

the member, the Greffier, the Prévôt or the
Treasurer, as the case may be, has declared that
he or she is present, and

(b)

in the case of a member other than the Speaker
or other person presiding at the meeting
("person presiding"), and in the case of the
Greffier, Prévôt or Treasurer, the person
presiding has declared that the member,

62

Greffier, Prévôt or Treasurer, as the case may
be, shall be treated as present.

(3)

For the purposes of this section and section 55D, a

meeting of the Chief Pleas is a remote meeting if members of the Chief Pleas,
the Greffier, the Prévôt and the Treasurer communicate with one another and
(in the case of Conseillers) vote during the meeting solely, or primarily, by
means of electronic communications or telecommunications so that each can
hear what is said or communicated by each of the others.

Rules of procedure for remote meetings of the Chief Pleas.
55D.

(1)

The Chief Pleas of Sark Rules of Procedure made on 2nd

October, 2013 under section 36(1) ("the Rules of Procedure") apply to remote
meetings of the Chief Pleas subject to the provisions of this section.

(2)

The Greffier must make arrangements to enable

members of the Chief Pleas who are absent at the start of a day on which a
remote meeting of the Chief Pleas takes place to declare that they are present
at the meeting, that they intend to follow the proceedings of the Chief Pleas
and that they are able to vote by means of electronic communications or
telecommunications on that day.

(3)

The Greffier must inform the Speaker of the names of

every member who has made the declaration under subsection (2) and the
Speaker must state that those persons are present and instruct the Greffier to
record that fact in the Minutes.

(4)

The following modifications to the Rules of Procedure

shall apply to remote meetings –
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(a)

rules 4(2), 11(2) and (6), 14(3) and 18(2) shall not
apply,

(b)

in rule 1 –

(i)

in paragraph (3), the words "the same
place and" shall not apply,

(ii)

in paragraph (4), for "placed in the
official Island Notice Boxes" substitute
"published

on

the

official

Sark

Government Website and in such other
form as the Speaker may determine",
and the words "publicly available in
paper form and" shall not apply,

(c)

in rule 12(2), the words "from the floor" shall
not apply,

(d)

in rule 14 –

(i)

in

paragraph

declaration,

(1),
or

for
any

"written
updated

information, is submitted" substitute
"declaration of interests, or updated
information, is submitted to the Greffier,
which may be submitted via electronic
communications or telecommunications,
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and which declaration or updated
information shall be communicated by
the Greffier to the Speaker",

(ii)

in paragraph (2), for "declare his interest
and

withdraw

from

the

Chamber

during" substitute "declare his or her
interest to the Speaker via electronic
communications or telecommunications
and take no part in",

(iii)

for

paragraph

(4),

substitute

"A

Conseiller who has declared his or her
interest in an issue and is taking no part
in the consideration of that issue in
accordance with paragraph (2) may, if
so requested by any other Conseiller,
contribute

factual

or

technical

information for the purpose of any
general debate of the issue in question.",

(e)

in rule 17, add at the end "For the purposes of,
and subject to, this rule, a Member may
interrupt another Member by notifying the
Greffier via electronic communications or
telecommunications stating "Point of Order" or
"Point of Correction", as the case may be, and
waiting to be invited to speak by the Speaker",
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(f)

in the first sentence of rule 19, for "a vote shall
be conducted" substitute "a vote shall be
conducted by appel nominal by means of
electronic

communication

or

telecommunications",

(g)

in rule 21 –

(i)

for

paragraph

(1),

substitute

"A

Conseiller may vote only by appel
nominal

by

means

of

electronic

communication or telecommunications
(except where the Conseiller is entitled
by virtue of section 55E to vote by
proxy)",

(ii)

in paragraph (2), the first sentence shall
not apply.

(5)

The Policy & Finance Committee may make rules of

procedure applicable to remote meetings of the Chief Pleas, including (but
not limited to) provision supplementing this section, and provision
modifying the Rules of Procedure.

(6)

For the avoidance of doubt, and without prejudice to

subsection (5), the Chief Pleas may, whether meeting remotely or otherwise,
by resolution –
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(a)

make rules of procedure applicable to remote
meetings of the Chief Pleas, and

(b)

amend, or revoke, rules of procedure made by
the

Policy

&

Finance

Committee

under

subsection (5).

Proxy voting at meetings of the Chief Pleas.
55E.

(1)

The Speaker may prescribe certain reasons for absence

("Authorised Absence") from a meeting of the Chief Pleas, which shall entitle
a Conseiller ("first Conseiller") to arrange for his or her vote to be cast by
another Conseiller acting as a proxy if the first Conseiller's circumstances
require him or her to take an Authorised Absence from a meeting of the
Chief Pleas.

(2)

The Speaker shall make directions as to the manner in

which proxy arrangements under subsection (1) shall operate in relation to
an Authorised Absence.

Quorum at a meeting of the Chief Pleas.
55F.

The quorum at a meeting of the Chief Pleas is a minimum of

seven Conseillers in addition to the person presiding at that meeting.

Meetings of committees.
55G.

(1)

A member of a committee of the Chief Pleas who is in

communication with the other members of the committee by telephone, live
television link or any other means of telecommunications or electronic
communications, so that each member of the committee can hear or read
what is said or communicated by each of the others, is deemed, subject to
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subsection (2), to be present at a meeting of the committee for all purposes
relating to that meeting, including calculating the quorum at the meeting
under section 43(5) or 44(5) and under rule 13 of the Constitution and
Operation of Chief Pleas Committee Rules, made on 2nd October, 2013.

(2)

In the event that a means of communication referred to

in subsection (1) fails or is corrupted, or the chairman or other person
presiding at a meeting in accordance with section 46(3) ("person presiding")
considers that confidentiality is compromised, the person presiding shall
have the discretion at any time during the meeting to determine that a
member who is affected by that failure, corruption or compromise of
confidentiality is no longer deemed to be present at the meeting.

(3)

For the avoidance of doubt, a determination under

subsection (2) does not affect the validity of the proceedings of the committee
for any purpose prior to the making of that determination.

Interpretation of Part IVA.
55F.

In this Part of this Law, unless the context requires otherwise,

"Civil Contingencies Authority" means the body of that name established
under section 1 of the Civil Contingencies (Bailiwick of Guernsey) Law,
2012.".

PART XI
MISCELLANEOUS AND FINAL

Population Management Law: Employment Permits.
40.

(1)

The holder of a –
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(a)

Long Term Employment Permit,

(b)

Medium Term Employment Permit, or

(c)

Short Term Employment Permit granted by the
Administrator under the Population Management Law
and in force at the time these Regulations are made,
may, during the period of validity of that Permit–

(i)

be resident without being employed, and

(ii)

be employed by an employer other than the
employer or category of employer specified for
that purpose in the Permit,

and the Permit (including the conditions set out therein) shall be deemed to be
varied to the extent necessary to give effect to the foregoing.

(2)

The provisions of the Population Management Law, any

Ordinance and subordinate legislation made under that Law, and any other
enactment, shall be deemed to be modified to the extent necessary to give effect to
paragraph (1) and shall have effect accordingly.

(3)

For the avoidance of doubt, this regulation shall not affect the

period of validity of any Certificate or Permit issued or granted under the
Population Management Law, nor the calculation of time for any purpose under that
Law.

(4)

The Administrator may issue guidance in respect of this
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regulation.

(5)

In this regulation –

"the Administrator" means the Administrator

of Population

Management under the Population Management Law, and

"the

Population

Management

Law"

means

the

Population

Management (Guernsey) Law, 2016qq.

Cutting and collection of seaweed.
41.

(1)

Notwithstanding

the

provisions

of

any enactment

or

customary law which prohibits, restricts or otherwise regulates the cutting or
collecting of seaweed, the States of Guernsey Committee for the Environment &
Infrastructure ("the Committee") may issue a notice authorising a person to cut,
collect, land, lift and carry seaweed for the purpose set out in the notice, and, to the
extent necessary for that cutting, collecting, landing, lifting and carrying only,
temporarily to deposit seaweed on slips or coastal walls.

(2)

A notice issued under this regulation may contain such

conditions, and be valid for such period, as the Committee thinks fit.

(3)

The Committee may vary or revoke a notice issued under this

regulation, and the power to vary or revoke a notice is without prejudice to the
power to issue a new notice in respect of the same person.

qq

Order in Council No. VI of 2016; as amended by No. IV of 2018; Ordinance
No. VII of 2017; and Ordinance No. XXVII of 2018.
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(4)

For the avoidance of doubt, in this regulation "seaweed"

includes (but is not limited to) –

(a)

drift weed, and

(b)

the sea alga Chondus crispus.

Modification of Driving Licences Ordinance.
42.

(1)

Notwithstanding

section

11

of

the

Driving

Licences

(Guernsey) Ordinance, 1995rr, the holder of a full Category C or C1 licence endorsed
with restriction code 78 ("Limited to vehicles with automatic transmission") shall be
entitled to drive any vehicle –

(a)

approved by the States of Guernsey Committee for the
Environment & Infrastructure ("the Committee") for
the purposes of Category C or C1 for use as an
ambulance, in exercise of a power conferred by the
amendments made to that Ordinance by the Driving
Licences (Amendment) Regulations, 2020ss, and

(b)

with manual transmission,

rr

Recueil d'Ordonnance Tome XXVI, p. 374; amended by Recueil
d'Ordonnance Tome XXVII, pp. 62, 138 and 149; Tome XXVIII, p. 55; Ordinance No.
III of 2000; No. XXX of 2002; No. XII of 2007; No. V of 2010; No. V of 2015; G.S.I. No.
1 of 2001; G.S.I. No. 25 of 2002; G.S.I. No. 22 of 2006; G.S.I. No. 41 of 2012; G.S.I. No.
10 of 2013; G.S.I. Nos. 5, 26 and 55 of 2016; G.S.I. No. 1 of 2017; and G.S.I. No. 2 of
2019.
ss

G.S.I. No. 46 of 2020.
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if paragraph (2) applies.

(2)

This paragraph applies where –

(a)

the holder of a Category C or C1 licence additionally
holds a full Category B licence which is not endorsed
with restriction code 78, and

(b)

the Committee gives an approval to that person to
drive any vehicle approved for the purposes of
Category C or C1.

(3)

An approval for the purposes of paragraph (2)(b) –

(a)

must be given in writing,

(b)

must include the person's full name, date of birth and
driving licence number,

(c)

may contain any further conditions which the
Committee thinks fit for the purposes of road safety,
and

(d)

may be revoked at any time by the Committee if it
thinks fit.

Revocation and savings.
43.

(1)

The Emergency Powers (Coronavirus) (General Provision)
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(Bailiwick

of

(Coronavirus)

Guernsey)
(General

Regulations,
Provision)

2020tt

and

(Bailiwick

of

the

Emergency

Guernsey)

Powers

(Amendment)

Regulations, 2020uu are revoked.

(2)

Notwithstanding the revocations made by paragraph (1), and

without prejudice to the generality of paragraph (3), any direction made under
regulation 13 of the Emergency Powers (Coronavirus) (General Provision) (Bailiwick
of Guernsey) Regulations, 2020, and in force on the commencement of these
regulations (including, for the avoidance of doubt, any authorisation issued under
such a direction) shall continue in force and have effect as if made under regulation
13 of these regulations, until its expiry or revocation.

(3)

Anything done under or for the purposes of regulations

revoked under paragraph (1) ("the revoked regulations") before the commencement
of these Regulations shall, to the extent that the same is required or authorised to be
done under or for the purposes of these Regulations, have effect as if done under or
for the purposes of the equivalent provision of these Regulations; and for the
avoidance of doubt, the revocation of the revoked regulations does not affect any
restriction, requirement, condition, prohibition, or penalty, imposed thereunder
(including in a direction made thereunder and anything done under a direction).

(4)

Anything in the process of being done under or for the

purposes of the revoked regulations before the commencement of these Regulations
may, to the extent that the same is required or authorised to be done under or for the
purposes of these Regulations, be continued to be done under or for the purposes of

tt

G.S.I. No. 51 of 2020.

uu

G.S.I. No. 52 of 2020.
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the equivalent provision of these Regulations.

(5)

Any reference howsoever expressed in any enactment or

subordinate legislation to a revoked regulation which is re-enacted (with or without
modification) by or under these Regulations shall (unless the contrary intention
appears) be construed as a reference to the provision as re-enacted.

Interpretation: general.
44.

(1)

In these Regulations, unless the context requires otherwise –

"coronavirus"

means

Severe

Acute

Respiratory

Syndrome

Coronavirus 2 and/or COVID-19,

"Medical Officer of Health" means the Medical Officer of Health
appointed by the States of Guernsey Policy & Resources Committee and
includes the Deputy or Acting Medical Officer of Health for the time being,
and any officer authorised by the Medical Officer of Health to exercise the
Medical Officer of Health's functions under these regulations,

"by post" means by recorded delivery service or ordinary letter post,
and

"the Registrar-General" means the Registrar-General of births and
deaths for the Bailiwick.

(2)

Other terms used in these Regulations in provisions modifying

an enactment have the same meaning as in that enactment.

(3)

For the avoidance of doubt, the powers of police officers under

74

these Regulations are exercisable in addition to all other powers which police officers
may exercise.

Citation.
45.

These Regulations may be cited as the Emergency Powers

(Coronavirus) (General Provision) (Bailiwick of Guernsey) (No. 2) Regulations, 2020.

Extent.
46.

(1)

Subject to paragraph (2), these Regulations shall have effect

throughout the Bailiwick.

(2)

Parts V, VI and VII shall have effect in Guernsey only, except

for Part VII which shall have force in Guernsey, Herm and Jethou for the purposes of
the Health and Safety (Gas) (Guernsey) Ordinance, 2006.

Commencement.
47.

These Regulations shall come into force on 15th May, 2020.

Dated this 14th day of May, 2020

G.A. ST PIER
Chairman of the Civil Contingencies Authority
For and on behalf of the Authority
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SCHEDULE 1
Regulation 19

TEMPORARY REGISTRATION ETC. OF MEDICAL AND HEALTH
PROFESSIONALS

1.

(1)

The Regulation of Health Professions (Medical Practitioners)

(Guernsey and Alderney) Ordinance, 2015 has effect as if it were subject to the
following modification.

(2)

Immediately after section 4 of that Ordinance, insert –

"Temporary registration in emergencies.
4A.

(1)

The Committee may also register a person as a medical

practitioner, or the persons comprising a specified group of persons as
medical practitioners, if –

(a)

the Authority has advised the Committee that
an emergency has occurred, is occurring or is
about to occur and that the Committee should
consider acting under this section, and

(b)

the emergency registration requirement is met
in relation to the person or group of persons.

(2)

For the purposes of subsection (1)(b), the emergency
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registration requirement is met –

(a)

in relation to a person, if the person is suitable
to be registered as a medical practitioner, and

(b)

in relation to a group of persons, if the group is
comprised of a type of persons who are suitable
to be registered as medical practitioners.

(3)

The Committee may register all of the persons

comprising a specified group of persons without first identifying each person
in the group.

(4)

The Committee may require a person who applies (on

behalf of himself or herself or a group of persons) to be registered under this
section to furnish any information, verified in any manner, that the
Committee thinks fit.

(5)

The registration of a person under this section has

effect subject to any conditions imposed by the Committee; and the
Committee may at any time vary or revoke such a condition or add new
conditions.

(6)

The Committee may annotate the register with an

entry signifying that the person or group of persons is authorised to provide
services, use techniques or follow procedures or to practise in a particular
area or sphere of professional competence.

(7)

Where a person is registered under this section as a
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member of a specified group, the person's registration may (but need not) be
subject to the same conditions as the registration of other members of the
group.

(8)

A person's registration under this section ceases to

have effect if revoked by the Committee; and the Committee –

(a)

must revoke the registration if the Authority
advises the Committee that the circumstances
that led the Authority to give the advice
referred to in subsection (1)(a) no longer exist,
and

(b)

may revoke the registration for any other
reason,

including

where

the

Committee

suspects that the person is not fit to practise or
that the person's fitness to practise may be
impaired.

(9)

A person's registration as a member of a specified

group may be revoked –

(a)

without the registration of the other members
of the group being revoked, or

(b)

as a result of a decision to revoke the
registration of all the members of the group.

(10)

No fee or annual charge is payable under this
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Ordinance in respect of a person's registration under this section.

(11)

The following provisions of this Ordinance do not

apply to persons registered under this section –

(a)

paragraphs (a) and (b) of section 1(1),

(b)

sections 1(2), 2, 2A, 2B, 2C, 2D and 2E,

(c)

section 2F(a) (except so far as it relates to the
general condition in paragraph 1(1) of Schedule
A1),

(12)

(d)

sections 2F(b), 3 and 4, and

(e)

Parts IIA, IIB, IIC and III.

For the purposes of this section, a person is suitable to

be registered as a medical practitioner if the Committee considers –

(a)

that the person is fit, proper and suitably
experienced to be so registered with regard to
the emergency, or

(b)

that it is necessary and proportionate to so
register that person in light of the emergency.

(13)

In this section –
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"the Authority" means the Civil Contingencies Authority
established under the Civil Contingencies (Bailiwick of Guernsey)
Law, 2012, and

"emergency" means an emergency of the kind described in
section 2(1) of the Civil Contingencies (Bailiwick of Guernsey) Law,
2012.".

Regulation of Health Professions (Medical Practitioners) (Guernsey and Alderney)
Regulations, 2016
2.

(1)

The Regulation of Health Professions (Medical Practitioners)

(Guernsey and Alderney) Regulations, 2016 have effect as if they were subject to the
following modifications.

(2)

In regulation 2(1) of those Regulations, immediately after paragraph

(b), insert the following paragraph –

"(ba)

if the person is registered under section 4A of
the Ordinance, an annotation to that effect and
any other annotation made under that section,".

(3)

In regulation 3 of those Regulations, immediately after paragraph (b),

insert the following paragraph –

"(ba)

if the person is registered under section 4A of
the Ordinance, the annotation to that effect and
any other annotation made under that section,".

Regulation of Health Professions (Medical Practitioners) (Sark) Ordinance, 2017
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3.

(1)

The Regulation of Health Professions (Medical Practitioners) (Sark)

Ordinance, 2017 has effect as if it were subject to the following modifications.

(2)

Immediately after section 11 of that Ordinance, insert –

"Temporary registration in emergencies.
11A.

(1)

The Guernsey Committee may also register a person as

a medical practitioner, or the persons comprising a specified group of
persons as medical practitioners, if –

(a)

the Authority has advised the Guernsey
Committee that an emergency has occurred, is
occurring or is about to occur and that the
Guernsey Committee should consider acting
under this section, and

(b)

the emergency registration requirement is met
in relation to the person or group of persons.

(2)

For the purposes of subsection (1)(b), the emergency

registration requirement is met –

(a)

in relation to a person, if the person is suitable
to be registered as a medical practitioner, and

(b)

in relation to a group of persons, if the group is
comprised of a type of persons who are suitable
to be registered as medical practitioners.
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(3)

The Guernsey Committee may register all of the

persons comprising a specified group of persons without first identifying
each person in the group.

(4)

The Guernsey Committee may require a person who

applies (on behalf of himself or herself or a group of persons) to be registered
under this section to furnish any information, verified in any manner, that
that committee thinks fit.

(5)

The registration of a person under this section has

effect subject to any conditions imposed by the Guernsey Committee; and
that committee may at any time vary or revoke such a condition or add new
conditions.

(6)

The Guernsey Committee may annotate the register

with an entry signifying that the person or group of persons is authorised to
provide services, use techniques or follow procedures or to practise in a
particular area or sphere of professional competence.

(7)

Where a person is registered under this section as a

member of a specified group, the person's registration may (but need not) be
subject to the same conditions as the registration of other members of the
group.

(8)

A person's registration under this section ceases to

have effect if revoked by the Guernsey Committee; and that committee –

(a)

must revoke the registration if the Authority
advises that committee that the circumstances
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that led the Authority to give the advice
referred to in subsection (1)(a) no longer exist,
and

(b)

may revoke the registration for any other
reason,

including

where

that

committee

suspects that the person is not fit to practise or
that the person's fitness to practise may be
impaired.

(9)

A person's registration as a member of a specified

group may be revoked –

(a)

without the registration of the other members
of the group being revoked, or

(b)

as a result of a decision to revoke the
registration of all the members of the group.

(10)

No fee or annual charge is payable under this

Ordinance in respect of a person's registration under this section.

(11)

The following provisions of this Ordinance do not

apply to persons registered under this section –

(a)

paragraphs (a) and (b) of section 1(1),

(b)

sections 1(3), 3, 4, 5, 6, 7 and 8,
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(c)

section 9(a) (except so far as it relates to the
general condition in paragraph 1(1) of Schedule
1),

(12)

(d)

sections 9(b), 10 and 11, and

(e)

Parts III, IV, V and VI.

For the purposes of this section, a person is suitable to

be registered as a medical practitioner if the Guernsey Committee considers –

(a)

that the person is fit, proper and suitably
experienced to be so registered with regard to
the emergency, or

(b)

that it is necessary and proportionate to so
register that person in light of the emergency.

(13)

In this section –

"the Authority" means the Civil Contingencies Authority
established under the Civil Contingencies (Bailiwick of Guernsey)
Law, 2012, and

"emergency" means an emergency of the kind described in
section 2(1) of the Civil Contingencies (Bailiwick of Guernsey) Law,
2012.".

(3)

In section 47(1) of that Ordinance, in the definition of "the Sark
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doctor", immediately after paragraph (b), insert –

"and

(c)

includes any person authorised by the Sark
Committee to act as the Sark doctor.".

Regulation of Health Professions (Medical Practitioners) (Sark) Regulations, 2017
4.

(1)

The Regulation of Health Professions (Medical Practitioners) (Sark)

Regulations, 2017 have effect as if they were subject to the following modifications.

(2)

In regulation 2(1) of those Regulations, immediately after paragraph

(b), insert the following paragraph –

"(ba)

if the person is registered under section 11A of
the Ordinance, an annotation to that effect and
any other annotation made under that section,".

(3)

In regulation 3 of those Regulations, immediately after paragraph (b),

insert the following paragraph –

"(ba)

if the person is registered under section 11A of
the Ordinance, the annotation to that effect and
any other annotation made under that section,".

Doctors, Dentists and Pharmacists Ordinance, 1987
5.

(1)

The Doctors, Dentists and Pharmacists Ordinance, 1987 has effect as if

it were subject to the following modifications.
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(2)

In section 1(b) of that Ordinance, immediately after "section 2",

substitute "or 2A".

(3)

Immediately after section 2 of that Ordinance, insert the following –

"Temporary registration in emergencies.
2A.

(1)

The Committee may register a person as a recognised

dentist or recognised pharmacist, or the persons comprising a specified
group of persons as recognised dentists or recognised pharmacists, if –

(a)

the Authority has advised the Committee that
an emergency has occurred, is occurring or is
about to occur and that the Committee should
consider acting under this section, and

(b)

the emergency registration requirement is met
in relation to the person or group of persons.

(2)

For the purposes of subsection (1)(b), the emergency

registration requirement is met –

(a)

in relation to a person, if the person is suitable
to be registered as a recognised dentist or (as
the case may require) recognised pharmacist,
and

(b)

in relation to a group of persons, if the group is
comprised of a type of persons who are suitable
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to be registered as recognised dentists or (as the
case may require) recognised pharmacists.

(3)

The Committee may register all of the persons

comprising a specified group of persons without first identifying each person
in the group.

(4)

The Committee may require a person who applies (on

behalf of himself or herself or a group of persons) to be registered under this
section to furnish any information, verified in any manner, that the
Committee thinks fit.

(5)

The registration of a person under this section has

effect subject to any conditions imposed by the Committee; and the
Committee may at any time vary or revoke such a condition or add new
conditions.

(6)

The Committee may annotate the register with an

entry signifying that the person or group of persons is authorised to provide
services, use techniques or follow procedures or to practise in a particular
area or sphere of professional competence.

(7)

Where a person is registered under this section as a

member of a specified group, the person's registration may (but need not) be
subject to the same conditions as the registration of other members of the
group.

(8)

A person's registration under this section ceases to

have effect if revoked by the Committee; and the Committee –
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(a)

must revoke the registration if the Authority
advises the Committee that the circumstances
that led the Authority to give the advice
referred to in subsection (1)(a) no longer exist,
and

(b)

may revoke the registration for any other
reason,

including

where

the

Committee

suspects that the person is not fit to practise or
that the person's fitness to practise may be
impaired.

(9)

A person's registration as a member of a specified

group may be revoked –

(a)

without the registration of the other members
of the group being revoked, or

(b)

as a result of a decision to revoke the
registration of all the members of the group.

(10)

The following provisions of this Ordinance do not

apply to persons registered under this section –

(a)

paragraph (a) of section 1, and

(b)

section 2 (except so far as it relates to the duty
of the Committee to maintain a register).
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(11)

For the purposes of this section, a person is suitable to

be registered as a recognised dentist or, as the case may be, a recognised
pharmacist if the Committee considers –

(a)

that the person is fit, proper and suitably
experienced to be so registered with regard to
the emergency, or

(b)

that it is necessary and proportionate to so
register that person in light of the emergency.

(12)

In this section –

"the Authority" means the Civil Contingencies Authority
established under the Civil Contingencies (Bailiwick of Guernsey)
Law, 2012, and

"emergency" means an emergency of the kind described in
section 2(1) of the Civil Contingencies (Bailiwick of Guernsey) Law,
2012.".

(4)

In section 3 of that Ordinance –

(a)

immediately after "section 2", insert "or 2A", and

(b)

immediately after "section 2(3)", insert "or revoked by the
Committee under section 2A(8)".
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(5)

In section 5(2) of that Ordinance, immediately after "section 2", insert

"or 2A".

Nurses, Midwives and Health Visitors Ordinance, 1987
6.

(1)

The Nurses, Midwives and Health Visitors Ordinance, 1987 has effect

as if it were subject to the following modifications.

(2)

In section 3 of that Ordinance –

(a)

in subsection (1), for paragraph (a), substitute the following
paragraph –

"(a)

is duly registered –

(i)

as qualified so to practise in the United
Kingdom, or

(ii)

as a midwife under section 3A of the
Registered

Health

Professionals

Ordinance, 2006,", and

(b)

in subsection (2), for "as qualified so to practise in the United
Kingdom", substitute –

"–

(a)

in the case of a person who satisfied the
Committee of the matter in subsection (1)(a)(i),
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as qualified so to practise in the United
Kingdom, and

(b)

in the case of a person who satisfied the
Committee of the matter in subsection (1)(a)(ii),
as a midwife under section 3A of the Registered
Health Professionals Ordinance, 2006".

(3)

In section 11 of that Ordinance, after "midwife", insert ", other than a

midwife registered under section 3A of the Registered Health Professionals
Ordinance, 2006,".

Registered Health Professionals Ordinance, 2006
7.

(1)

The Registered Health Professionals Ordinance, 2006 has effect as if it

were subject to the following modifications.

(2)

In section 1(2)(a), (b) and (c) of that Ordinance, immediately after

"section 3" in each place that the expression occurs, insert "or 3A".

(3)

Immediately after section 3 of that Ordinance, insert the following

section –

"Temporary registration in emergencies.
3A.

(1)

The Committee may also register a person as a

registered health professional, or the persons comprising a specified group of
persons as registered health professionals, in respect of any regulated health
profession if –

91

(a)

the Authority has advised the Committee that
an emergency has occurred, is occurring or is
about to occur and that the Committee should
consider acting under this section, and

(b)

the emergency registration requirement is met
in relation to the person or group of persons.

(2)

For the purposes of subsection (1)(b), the emergency

registration requirement is met –

(a)

in relation to a person, if the person is suitable
to

be

registered

as

a

registered

health

professional in respect of the regulated health
profession concerned, and

(b)

in relation to a group of persons, if the group is
comprised of a type of persons who are suitable
to

be

registered

as

registered

health

professionals in respect of the regulated health
profession concerned.

(3)

The Committee may register all of the persons

comprising a specified group of persons without first identifying each person
in the group.

(4)

The Committee may require a person who applies (on

behalf of himself or herself or a group of persons) to be registered under this
section to furnish any information, verified in any manner, that the
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Committee thinks fit.

(5)

The registration of a person under this section has

effect subject to any conditions imposed by the Committee; and the
Committee may at any time vary or revoke such a condition or add new
conditions.

(6)

The Committee may annotate the register with any

entry signifying that the person or group of persons is authorised to provide
services, use techniques or follow procedures or to practise in a particular
area or sphere of professional competence.

(7)

Where a person is registered under this section as a

member of a specified group, the person's registration may (but need not) be
subject to the same conditions as the registration of other members of the
group.

(8)

A person's registration under this section ceases to

have effect if revoked by the Committee; and the Committee –

(a)

must revoke the registration if the Authority
advises the Committee that the circumstances
that led the Authority to give the advice
referred to in subsection (1)(a) no longer exist,
and

(b)

may revoke the registration for any other
reason,

including

where

the

Committee

suspects that the person is not fit to practise or
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that the person's fitness to practise may be
impaired.

(9)

A person's registration as a member of a specified

group may be revoked –

(a)

without the registration of the other members
of the group being revoked, or

(b)

as a result of a decision to revoke the
registration of all the members of the group.

(10)

For the purposes of this section, a person is suitable to

be registered as a registered health professional in respect of a regulated
health profession if the Committee considers –

(a)

that the person is fit, proper and suitably
experienced to be so registered with regard to
the emergency, or

(b)

that it is necessary and proportionate to so
register that person in light of the emergency.

(11)

In this section –

"the Authority" means the Civil Contingencies Authority
established under the Civil Contingencies (Bailiwick of Guernsey)
Law, 2012, and
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"emergency" means an emergency of the kind described in
section 2(1) of the Civil Contingencies (Bailiwick of Guernsey) Law,
2012.".

(4)

In section 4(1) of that Ordinance –

(a)

immediately after "section 3", insert "or 3A", and

(b)

immediately after "section 3(3)", insert "or revoked by the
Committee under section 3A(8)".

(5)

In section 5(2) of that Ordinance, immediately after "section 3", insert

"or 3A".

Medicines (Human and Veterinary) (Bailiwick of Guernsey) Law, 2008
8.

(1)

The Medicines (Human and Veterinary) (Bailiwick of Guernsey) Law,

2008 has effect as if it were subject to the following modifications.

(2)

In section 35(2) of that Law –

(a)

in paragraph (a), immediately after "section 3", insert "or 3A",

(b)

in paragraph (b), immediately after "section 2", insert "or 2A",
and

(c)

immediately after paragraph (d), insert –
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"(da)

persons who are registered in any register
required or authorised to be kept under the
Ordinance,".

(3)

In section 136(1) of that Law –

(a)

for the definitions of "district or community nurse", "health
visitor" and "nurse prescriber", substitute the following
definitions respectively –

""district or community nurse" means a person who is registered
–

(a)

in the Nurses: Sub-Part 1, of the new register
established by the Nurses and Midwives (Parts
of and Entries in the Register) Order of Council
2004 (UK Statutory Instrument No. 1765),
maintained by the Nursing and Midwifery
Council, or

(b)

as a nurse under section 3A of the Registered
Health Professionals Ordinance, 2006, with the
annotation "district or community nurse",",

""health visitor" means a person who is registered –

(a)

in the Specialist Community Public Health
Nurses part of the new register established by
the Nurses and Midwives (Parts of and Entries
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in the Register) Order of Council 2004 (UK
Statutory Instrument No. 1765), maintained by
the Nursing and Midwifery Council, or

(b)

as a nurse under section 3A of the Registered
Health Professionals Ordinance, 2006, with the
annotation "health visitor",", and

""nurse prescriber" means a person who is registered –

(a)

in the Nurses: Sub-part 1, or the Midwives, or
Specialist Community Public Health Nurses,
part of the new register established by the
Nurses and Midwives (Parts of and Entries in
the Register) Order of Council 2004 (UK
Statutory Instrument No. 1765), maintained by
the Nursing and Midwifery Council, or

(b)

as a nurse under section 3A of the Registered
Health Professionals Ordinance, 2006, with the
annotation "nurse prescriber",", and

(b)

insert the following definition in the appropriate alphabetical
order –

""registered midwife" includes a person who is registered as a
midwife under section 3A of the Registered Health Professionals
Ordinance, 2006,".
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Prescription Only Medicines (Human) (Bailiwick of Guernsey) Ordinance, 2009
9.

(1)

The Prescription Only Medicines (Human) (Bailiwick of Guernsey)

Ordinance, 2009 has effect as if it were subject to following modifications.

(2)

Immediately after section 1 of that Ordinance, insert the following –

"Temporary registration in emergencies.
1A.

(1)

For the purposes of this Ordinance, the Committee

may register a person as an optometrist, or the persons comprising a
specified group of persons as optometrists, if –

(a)

the Authority has advised the Committee that
an emergency has occurred, is occurring or is
about to occur and that the Committee should
consider acting under this section, and

(b)

the emergency registration requirement is met
in relation to the person or group of persons.

(2)

For the purposes of subsection (1)(b), the emergency

registration requirement is met –

(a)

in relation to a person, if the person is suitable
to be registered as an optometrist, and

(b)

in relation to a group of persons, if the group is
comprised of a type of persons who are suitable
to be registered as optometrists.
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(3)

The Committee may register all of the persons

comprising a specified group of persons without first identifying each person
in the group.

(4)

The Committee may require a person who applies (on

behalf of himself or herself or a group of persons) to be registered under this
section to furnish any information, verified in any manner, that the
Committee thinks fit.

(5)

The registration of a person under this section has

effect subject to any conditions imposed by the Committee; and the
Committee may at any time vary or revoke such a condition or add new
conditions.

(6)

The Committee may annotate the register with an

entry signifying that the person or group of persons is authorised to provide
services, use techniques or follow procedures or to practise in a particular
area or sphere of professional competence.

(7)

Where a person is registered under this section as a

member of a specified group, the person's registration may (but need not) be
subject to the same conditions as the registration of other members of the
group.

(8)

A person's registration under this section ceases to

have effect if revoked by the Committee; and the Committee –

(a)

must revoke the registration if the Authority
advises the Committee that the circumstances
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that led the Authority to give the advice
referred to in subsection (1)(a) no longer exist,
and

(b)

may revoke the registration for any other
reason,

including

where

the

Committee

suspects that the person is not fit to practise or
that the person's fitness to practise may be
impaired.

(9)

A person's registration as a member of a specified

group may be revoked –

(a)

without the registration of the other members
of the group being revoked, or

(b)

as a result of a decision to revoke the
registration of all the members of the group.

(10)

For the purposes of this section, a person is suitable to

be registered as an optometrist if the Committee considers –

(a)

that the person is fit, proper and suitably
experienced to be so registered with regard to
the emergency, or

(b)

that it is necessary and proportionate to so
register that person in light of the emergency.

(11)

In this section –
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"the Authority" means the Civil Contingencies Authority
established under the Civil Contingencies (Bailiwick of Guernsey)
Law, 2012,

"the Committee" means the States of Guernsey Committee for
Health & Social Care, and

"emergency" means an emergency of the kind described in
section 2(1) of the Civil Contingencies (Bailiwick of Guernsey) Law,
2012.".

(3)

In section 17(1)(d) of that Ordinance, immediately after "section 3",

insert "or 3A".

(4)

In section 20(1) of that Ordinance –

(a)

in the definition of "professional register", after "2001", insert
"or the register maintained under section 3A of the Registered
Health Professionals Ordinance, 2006",

(b)

in the definitions of "registered chiropodist", "registered
dietician", "registered occupational therapist", "registered
operating department practitioner", "registered orthoptist",
"registered

paramedic",

"registered

"registered

prosthetist

and

radiographer"
therapist"

and

and

"registered

paragraph
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(d)

physiotherapist",

orthotist",
speech
of

the

"registered

and

language

definition

of

"supplementary prescriber", immediately after "section 3" in
each place that the expression occurs, insert "or 3A",

(c)

in the definition of "registered midwife", immediately after
"register", insert "or registered as a midwife under section 3A
of the Registered Health Professionals Ordinance, 2006",

(d)

in the definition of "registered nurse", immediately after
"register", insert "or registered as a nurse under section 3A of
the Registered Health Professionals Ordinance, 2006",

(e)

in the definition of "registered optometrist", for "maintained
under section 7(a) of the Opticians Act 1989", substitute "or
optometrists maintained under section 7(a) of the Opticians
Act 1989 or section 1A of this Ordinance,",

(f)

immediately after "1989" insert "or under section 1A of this
Ordinance", and

(g)

in the definition of "relevant register" –

(i)

in paragraph (b), immediately after "section 2", insert
"or 2A",

(ii)

in paragraph (c), immediately after "section 3", insert
"or 3A", and

(iii)

in paragraph (d), immediately after "1989", insert "or
under section 1A of this Ordinance".
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Misuse of Drugs (Bailiwick of Guernsey) Law, 1974
10.

(1)

The Misuse of Drugs (Bailiwick of Guernsey) Law, 1974 has effect as if

it were subject to the following modification.

(2)

In section 32(1) of that Law, in paragraph (a) of the definition relating

to "medical practitioner", "dentist", "veterinary surgeon" and "pharmacist", for
"recognised medical", substitute "recognised or registered medical".

Misuse of Drugs (Bailiwick of Guernsey) Ordinance, 1997
11.

(1)

The Misuse of Drugs (Bailiwick of Guernsey) Ordinance, 1997 has

effect as if it were subject to the following modifications.

(2)

In section 1(1) of that Ordinance –

(a)

in the definition of "registered midwife", immediately after
"register", insert "or registered as a midwife under section 3A
of the Registered Health Professionals Ordinance, 2006", and

(b)

in paragraph (a) of the definition of "specialist medical
practitioner", immediately after "(the Specialist Register)",
insert "or is registered as a specialist medical practitioner
under section 4A of the Regulation of Health Professions
(Medical Practitioners) (Guernsey and Alderney) Ordinance,
2015 or section 11A of the Regulation of Health Professions
(Medical Practitioners) (Sark) Ordinance, 2017".

(3)

In section 14A(5) of that Ordinance, in paragraph (a) of the definition

of "specialist medical practitioner", immediately after "(the Specialist Register)",
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insert "or is registered as a specialist medical practitioner under section 4A of the
Regulation of Health Professions (Medical Practitioners) (Guernsey and Alderney)
Ordinance, 2015 or section 11A of the Regulation of Health Professions (Medical
Practitioners) (Sark) Ordinance, 2017".
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SCHEDULE 2
Regulation 20

MODIFICATION OF LEGISLATION RELATING TO MENTAL HEALTH

Interpretation.
1.

References in this Schedule to –

(a)

sections are to sections of the Mental Health (Bailiwick of
Guernsey) Law, 2010 ("the 2010 Law"),

(b)

regulations are to regulations of the Mental Health (Treatment
and Forms) Regulations, 2013 ("the 2013 Regulations"), and

(c)

rules are to rules of the Mental Health Review Tribunal
Procedure Rules, 2012 ("the 2012 Rules").

2.

Expressions in this Schedule and in the 2010 Law, the 2013

Regulations or the 2012 Rules shall have the same meaning as in that Law, those
Regulations or those Rules (as the case may be).

Forms.
3.

Where any form prescribed in the 2013 Regulations or under the 2012

Rules is inconsistent with a modification made by these Regulations, the form –

(a)

may, in connection with that modification, be used with
appropriate amendments, and
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(b)

is otherwise, for use in that connection, to be read with such
amendments as are necessary to reflect that modification.

Modification of the 2010 Law.
4.

Section 35 shall have effect –

(a)

as if the words ", or (if the responsible medical officer is
unavailable) an approved medical practitioner," were inserted
after "community treatment order relates" in subsection (1),
and

(b)

as if the words "or the approved medical practitioner (as the
case may be)" were inserted after "responsible medical officer"
in subsection (5).

5.

Where section 56(1)(b) applies (administration of medicine for more

than three months), an approved medical practitioner (other than the responsible
medical officer of the patient) may give a certificate under section 56(3)(b)
(appropriateness of treatment without understanding or consent) if the responsible
medical officer is of the opinion that complying with the requirement under that
provision for the certificate to be given by a second opinion approved doctor is not
reasonably practicable or would involve unreasonable delay.

6.

An approved medical practitioner acting in accordance with section

35 as modified by paragraph 4 may give a certificate under section 56(3)(b) having
consulted only one person, if that practitioner is of the opinion that complying with
the requirement under section 56(4) is not reasonably practicable or would involve
unreasonable delay.

106

7.

The person consulted in accordance with section 56(4) as modified by

paragraph 6 –

(a)

must have been professionally concerned with the patient's
medical treatment, and

(b)

8.

must not be the responsible medical officer of the patient.

Sections 64(8) (including as applied by section 65(8)), 67(1), 69(1) and

77 have effect as if references to conveying or admitting a person to an approved
establishment within a specified period were references to doing so within that
period or as soon as reasonably practicable after the end of that period.

9.

Paragraph 8 applies, during a period for which it has effect, in

relation to a person in respect of whom a direction is made before the beginning of
that period as well as to a person in respect of whom an a direction is made after the
beginning of that period.

10.

The definition of "mental health practitioner" in section 99 has effect

as if the words "or approved social workers (as the case may be)" were inserted
immediately after the words "approved medical practitioners".

Modification of the 2013 Regulations.
11.

An application for the grant of a treatment order under section 23

during a period for which these Regulations have effect may be accompanied by a
medical recommendation made by one approved medical practitioner ("a single
recommendation"), if an approved social worker, or other person specified in section
39 (as the case may be), is of the opinion that compliance with the requirement under
regulation 5(1) and (2) for the medical recommendations of two approved medical
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practitioners is not reasonably practicable or would involve unreasonable delay.

12.

A single recommendation for the purposes of regulation 5(1) or (2) as

modified by paragraph 11 must otherwise comply with the requirements of
regulation 5(1) and (2).

13.

An application made in accordance with regulation 5(1) or (2) as

modified by paragraph 11 must include a statement of the opinion referred to in that
paragraph.

Modification of the 2012 Rules.
14.

For the purposes of any hearing subject to the 2012 Rules –

(a)

the Tribunal is deemed to be properly constituted by the
members of the Tribunal sitting within or without the
Bailiwick, or a combination thereof,

(b)

where the legally qualified member is of the opinion that it is
not reasonably practicable or would involve unreasonable
delay for one, or both, of the other members of the Tribunal to
participate in the hearing, the Tribunal is deemed to be
properly constituted by the legally qualified member –

(i)

sitting with the other member able to participate, or

(ii)

sitting alone,

(as the case may be),
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(c)

notwithstanding subparagraph (b), where, after hearing from
the

patient’s

legal

representative

or

the

patient

(if

unrepresented), the legally qualified member is of the opinion
that it is in the patient’s interests that the hearing takes place
before a single member of the Tribunal (including, but not
limited to, where the patient’s mental disorder might be
adversely affected by the participation of multiple members of
the Tribunal by telephone), the Tribunal is deemed to be
properly constituted by the legally qualified member sitting
alone, and that member may consult with the other members
of the Tribunal where it is in the interests of justice to do so,
and

(d)

for the avoidance of doubt, the Tribunal may exercise any or
all of its powers under the 2010 Law where it is constituted in
accordance with this paragraph.

15.

Any hearing which takes place in accordance with paragraph 14 shall

be deemed for all purposes (including that of determining the lex fori) to have taken
place in Guernsey and the courts of Guernsey accordingly have jurisdiction in
accordance with Part VI of the Law, and sections 46 and 47 have effect accordingly.

16.

Rule 28 shall have effect as if paragraph (1) were omitted.

Transitional provisions.
17.

Paragraph 8 continues to apply after the end of a period for which it

has effect in relation to any order or direction made during that period, subject to
paragraph 18.
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18.

The person whose duty is modified by that provision must in any

event convey the person concerned to the requisite approved establishment within
the period of seven days beginning with the day on which the period referred to in
paragraph 17 ends.
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SCHEDULE 3
Regulation 21

MODIFICATION OF LEGISLATION RELATING TO PHARMACISTS

Health Service (Benefit) (Guernsey) Law, 1990

1.

(1)

The Health Service (Benefit) (Guernsey) Law, 1990 has effect as if it

were subject to the following modification.

(2)

Immediately after the heading "PART X MISCELLANEOUS AND

GENERAL", insert the following section –

"Temporary remote or limited supervision by pharmacists in emergencies.
34A.

(1)

This section applies where the Authority has advised

the Chief Pharmacist that an emergency has occurred, is occurring or is about
to occur and that the Chief Pharmacist should consider acting under this
section.

(2)

The Chief Pharmacist may by written notice published

in any manner that the Chief Pharmacist considers appropriate authorise any
method or technique of supervision by an approved pharmacist of the
preparation and supply of pharmaceutical benefit ("authorised method").

(3)

Without limiting the generality of subsection (2), an

authorised method may include all or any of the following –
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(a)

a description of the pharmaceutical benefit in
respect of which the method or technique of
supervision is authorised,

(b)

any conditions subject to which the method or
technique of supervision is authorised, and

(c)

any circumstances in which the method or
technique of supervision is or is not authorised.

(4)

An authorised method may comprise or include any

manner or form of remote, intermittent, occasional or otherwise limited
supervision that the Chief Pharmacist considers necessary and proportionate
to authorise with regard to the emergency.

(5)

Where

an

approved

pharmacist

supervises

the

preparation or supply of a pharmaceutical benefit in accordance with an
authorised method, such supervision is to be regarded as direct supervision
of the preparation or, as the case may require, supply of the pharmaceutical
benefit for the purposes of this Law and any Ordinance or subordinate
legislation made under it.

(6)

The Chief Pharmacist may by written notice published

in any manner that the Chief Pharmacist considers appropriate vary or
revoke an authorised method for any reason.

(7)

The Chief Pharmacist must revoke the authorised

methods if the Authority advises the Chief Pharmacist that the circumstances
that led the Authority to give the advice referred to in subsection (1) no
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longer exist.

(8)

In this section –

"authorised method" means any method or technique of
supervision authorised under subsection (2),

"the Authority" means the Civil Contingencies Authority
established under the Civil Contingencies (Bailiwick of Guernsey)
Law, 2012,

"the Chief Pharmacist" has the meaning given by section
136(1) of the Medicines (Human and Veterinary) (Bailiwick of
Guernsey) Law, 2008, and

"emergency" means an emergency of the kind described in
section 2(1) of the Civil Contingencies (Bailiwick of Guernsey) Law,
2012.".

Medicines (Human and Veterinary) (Bailiwick of Guernsey) Law, 2008

2.

(1)

The Medicines (Human and Veterinary) (Bailiwick of Guernsey) Law,

2008 has effect as if it were subject to the following modification.

(2)

Immediately after the heading "PART VIII MISCELLANEOUS

AND SUPPLEMENTARY PROVISIONS", insert the following section –

"Temporary remote or limited supervision, control or management by pharmacists
in emergencies.
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107A. (1)

This section applies where the Authority has advised the Chief

Pharmacist that an emergency has occurred, is occurring or is about to occur and
that the Chief Pharmacist should consider acting under this section.

(2)

The Chief Pharmacist may by written notice published in any

manner that the Chief Pharmacist considers appropriate authorise any method or
technique of supervision, control or management by a pharmacist of a restricted
activity ("authorised method").

(3)

Without limiting the generality of subsection (2), an

authorised method may include all or any of the following –

(a)

a description of the activities and things in respect of
which the method or technique of supervision, control
or management is authorised,

(b)

any conditions subject to which the method or
technique of supervision, control or management is
authorised, and

(c)

any circumstances in which the method or technique of
supervision, control or management is or is not
authorised.

(4)

An authorised method may comprise or include any manner

or form of remote, intermittent, occasional or otherwise limited supervision, control
or management that the Chief Pharmacist considers necessary and proportionate to
authorise with regard to the emergency.
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(5)

Where a pharmacist supervises, controls or manages a

restricted activity in accordance with an authorised method, such supervision,
control or (as the case may be) management is to be regarded as supervision, control
or (as the case may require) management of the restricted activity for the purposes of
this Law and any Ordinance or subordinate legislation made under it.

(6)

The Chief Pharmacist may by written notice published in any

manner that the Chief Pharmacist considers appropriate vary or revoke an
authorised method for any reason.

(7)

The Chief Pharmacist must revoke the authorised methods if

the Authority advises the Chief Pharmacist that the circumstances that led the
Authority to give the advice referred to in subsection (1) no longer exist.

(8)

In this section –

"authorised method" means any method or technique of supervision,
control or management authorised under subsection (2),

"the Authority" means the Civil Contingencies Authority established
under the Civil Contingencies (Bailiwick of Guernsey) Law, 2012,

"control" includes personal control,

"emergency" means an emergency of the kind described in section
2(1) of the Civil Contingencies (Bailiwick of Guernsey) Law, 2012,

"pharmacist" includes a superintendent referred to in section 51(1),
and
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"restricted activity" means –

(a)

any activity restricted under section 7 (General
provisions as to dealing with medicinal products) or 8
(Provisions as to manufacture and wholesale dealing),
including, where so restricted –

(i)

procuring the preparation or dispensing of a
medicinal product,

(ii)

procuring the assembly of a medicinal product,

(iii)

the preparation or dispensing in a registered
pharmacy or hospital of a medicinal product, or

(iv)

preparing a stock of medicinal products with a
view to dispensing them,

(b)

in the course of a business, selling by retail, offering or
exposing

for

circumstances

sale

by

retail,

corresponding

to

or

supplying

retail

sale,

in
any

medicinal product which is not a medicinal product on
a general sale list,

(c)

carrying on a retail pharmacy business at any
premises, including –
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(i)

so far as the business concerns the retail sale at
those premises of medicinal products (whether
they are medicinal products on a general sale
list or not) or the supply at those premises of
such products in circumstances corresponding
to retail sale, or

(ii)

so far as the business concerns the keeping,
preparing

and

dispensing

of

medicinal

products other than medicinal products on a
general sale list, or

(d)

the sale or supply of a prescription only medicine
(within the meaning of section 20(1) of the Prescription
Only Medicines Ordinance, 2009) by a person lawfully
conducting a retail pharmacy business.".
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SCHEDULE 4
Regulation 31

PROVISIONS OF THE SAFETY OF EMPLOYEES (MISCELLANEOUS
PROVISIONS) ORDINANCE, 1952

1.

Section 8(2).

2.

Section 15(6).

3.

Section 16(4).

4.

Section 17(4).

5.

Section 19(2).

6.

Section 24(2)(a).

7.

Section 24(2)(b).

8.

Section 38.
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___________________________________________________________________________
EXPLANATORY NOTE
(This note is not part of the Regulations)
These Regulations are emergency regulations made by the Civil Contingencies
Authority under Part 3 of the Civil Contingencies (Bailiwick of Guernsey) Law, 2012
("the Law"). They are made on the occurrence of an emergency, within the meaning
of the Law, in the Bailiwick, arising from the urgent need to prevent, control or
mitigate the spread of the virus Severe Acute Respiratory Syndrome Coronavirus 2
and the disease caused thereby, COVID-19 (referred to together in these regulations
as coronavirus). They are prefaced with a statement by the Civil Contingencies
Authority, as required by section 12(2) of the Law. COVID-19 was made a notifiable
disease for the purposes of the Public Health Ordinance, 1936 on 10th February 2020.
These Regulations revoke and re-enact (with minor modifications) regulations
previously made by the Civil Contingencies Authority in respect of the coronavirus
pandemic.
These Regulations will come into force on the 15th May, 2020 and shall have
temporary effect only in accordance with the provisions of section 16 (duration and
scrutiny of emergency regulations) of the Law.
Part I - screening, assessment and powers to detain etc.
This Part enables the Medical Officer of Health to place restrictions and
requirements on persons who are or who may be infected with coronavirus, and
makes provision in respect of related matters, including powers for the Medical
Officer of Health to impose screening requirements, to detain people and keep
people in isolation, and to impose self-isolation on people. They also create criminal
offences and confer powers of enforcement on police officers, and provide for
applications to vary or revoke requirements or restrictions imposed under this part
to be made to the Royal Court.
Part II - control of premises, gatherings etc., and movement of persons
This Part enables the States Committee for Health & Social Care ("the Committee")
to impose restrictions in relation to licensed (and other non-residential) premises,
and empower the Committee to impose restrictions in relation to events, gatherings
and meetings, and the movement of people outside their homes. The regulations in
this Part also create criminal offences, and confer powers of enforcement on police
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officers. The Committee must consult the Medical Officer of Health before exercising
the powers under the regulations, and in addition must consult Her Majesty's
Procureur when issuing a direction imposing restrictions in relation to the
movement of persons outside their homes; and when exercising powers in relation
to premises in Alderney and Sark, the relevant Committees on those islands must
also be consulted.
Part III – medical and health professionals, mental health and pharmacists
Temporary registration etc. of medical and health professionals
Schedule 1 to these Regulations sets out modifications to the application of various
enactments relating to the regulation and registration of health professionals to
enable the Committee for Health & Social Care to register medical and health
professionals to allow them to practise in Guernsey, Alderney or Sark, even if those
professionals are not registered in the relevant UK register. They are adapted from
provisions applicable in England and Wales, Scotland and Northern Ireland, enacted
in the Coronavirus Act 2020.
Temporary modification of legislation relating to mental health
Schedule 2 to these Regulations sets out the modifications to be made to mental
health legislation having effect in the Bailiwick.
Paragraphs 4 to 10 modify the Mental Health (Bailiwick of Guernsey) Law, 2010
("the Law") to permit any approved medical practitioner (rather than only the
patient's responsible medical officer) to discharge a patient under section 35. For the
purposes of section 56, an approved medical practitioner (rather than only a second
opinion approved doctor) will be permitted to provide a certificate and, in doing so,
that practitioner will only be required to consult with one person, where the
practitioner is of the opinion that is not reasonably practicable or would involve
unreasonable delay to comply with the unmodified requirements. Listed sections in
Part IX will have effect so that the person may be conveyed or admitted within the
specified period or as soon as reasonably practicable thereafter. The definition of
"mental health practitioner" in section 99 is widened to permit the Committee for
Health and Social Care to approve persons as mental health practitioners to carry out
the functions of approved social workers, in addition to those of approved medical
practitioners.
Paragraphs 11 to 13 modify the Mental Health (Treatment and Forms) Regulations,
2013 to permit an application for a treatment order under section 23 of the Law to be
accompanied by a single medical recommendation where an approved social worker
(or other person specified in section 39 of the Law) is of the opinion that it is not
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reasonably practicable or would involve unreasonable delay for the application to be
accompanied by the medical recommendations of two approved medical
practitioners.
Paragraphs 14 to 16 modify the Mental Health Review Tribunal Procedure Rules,
2012 to provide that the Mental Health Review Tribunal ("the Tribunal") may
properly be constituted according to specified criteria and to omit rule 28(1) which
requires the hearing of an application regarding an assessment order under section
21 of the Law to start within 10 days of the date on which the Tribunal received the
application notice. Paragraphs 17 to 19 are transitional provisions.
Temporary modification of legislation relating to pharmacists
Schedule 3 to these Regulations makes modifications to the application of the Health
Service (Benefit) (Guernsey) Law, 1990 and the Medicines (Human and Veterinary)
(Bailiwick of Guernsey) Law, 2008, to authorise pharmacists to provide remote,
intermittent, occasional or otherwise limited supervision, control or management of
activities involving pharmaceutical benefits or medicinal products that would
otherwise require direct, personal or more 'hands-on' supervision, control or (as the
case may be) management in order to be lawful under those Laws. The Chief
Pharmacist is given the power to authorise any method or technique of supervision,
control or management if the Chief Pharmacist considers it necessary and
proportionate to do so with regard to the emergency.
Parts IV and V - registration of deaths and still-births, and cremations in Guernsey
These Parts temporarily modify procedures in relation to registration of deaths and
still births in Guernsey and Sark and in Alderney (Part IV) and in relation to
cremations in Guernsey (Part V). These amendments are to remove requirements for
things to be done in person and to simplify procedures relating to registration of
deaths and still-births and cremations during the current emergency situation.
The modifications in relation to registration of deaths and still-births are to remove
requirements to make declarations of death in person, for a doctor signing a medical
certificate of death to certify that he or she had attended the deceased during his or
her last illness and to disapply requirements limiting the time a body is kept
provided it is in the custody of the States of Guernsey (where the body is in
Guernsey), the States of Alderney (where the body is in Alderney) or the relevant
funeral director.
The modifications in relation to cremations are to remove the requirements for an
application for cremation to be verified by being countersigned or by the applicant
giving a declaration made on oath and for a confirmatory medical certificate to be
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given (Form C in the Cremation Ordinance, 1972).
Part VI - parochial meetings, etc.
Part VI makes provision enabling parish business to be conducted despite the
inability to hold parish meetings. For all normal parish business, including approval
of the expenditure to be incurred by each parish, and the rates to be levied in order
to meet that expenditure, decisions will be made by the Constables and Douzaine in
respect of all matters, but after consultation with the Rector and Churchwardens
where the decision concerns ecclesiastical matters. Notice of the matters to be
determined and the proposed decision in each case will be published in La Gazette
Officielle and further information and documents will be made available on a
specified website; and ratepayers will be given an opportunity to make
representations. Meetings of the Constables and Douzaine may be held remotely, in
line with the provisions for States' Committees already agreed. The Constables and
Douzaine must take into account of any representations received. Their decision
must be notified to the ratepayers who will then have the opportunity to oppose the
application to the Royal Court for confirmation of the decision in relation to the
"remède", having given prior notification to the Greffe and the parish of their
intention to object. Any necessary elections during the emergency period may be
substituted by appointments by the Dean of the Douzaine, after consultation with
the Rector and Churchwardens where appropriate. Such appointments will expire
one month after the regulations cease to have effect when an election will need to be
held in order to fill any vacancy in the normal way.
Part VII - health and safety
Part VII allows the Chief Health and Safety Officer ("the Chief Officer") to grant a
certificate disapplying the requirements for examination, testing and inspection set
out in regulation 8 and the Schedule in respect of equipment, occupier's installation
or gas appliance and flue (as the case may be) specified in an application. A
certificate may only be given where the Chief Officer is of the opinion that the
disapplication will not prejudice the safety of any person operating the equipment
etc. or any other person likely to be affected by its operation. The certificate may only
disapply the relevant requirement for a period of up to 30 days, and may not
disapply any other health and safety requirement (and, in particular, the
requirement to keep the equipment etc. in a safe condition and good working order).
Part VIII – the Court of Appeal, and the registration of legislation
The provisions in Part VIII enable the Court of Appeal to conduct its proceedings
remotely, and enable a Judge of Appeal to be sworn into office by the Royal Court
constituted by the Bailiff sitting alone. They also make clear, for the avoidance of
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doubt, that to avoid the need for the Jurats to gather together, the Bailiff sitting alone
may register Orders in Council and other instruments on the Register of the Island.
Part IX - schools
Part IX empowers the Medical Officer of Health to exercise her powers to require
schools to take measures to prevent the spread of infection in Sark, and provide, for
the avoidance of doubt, that such measures may include the immediate closure of
any school.
Part X - the States of Deliberation, the States of Alderney and the Chief Pleas of Sark
States of Deliberation
The regulations relating to the States of Deliberation provide that the Reform
(Guernsey) Law, 1948 shall apply as if modified by the insertion of a new Article
enabling the States of Deliberation to meet remotely. This Part also empowers the
States' Assembly & Constitution Committee to make Rules of Procedure governing
remote meetings of the States held pursuant to the inserted Article, and includes
provision modifying the application of the Reform (Guernsey) Law, 1948 and the
States Reform (Guernsey) Law, 2015 to enable the terms of office of People's
Deputies elected in 2016 (and at any subsequent election to fill any casual vacancy)
to extend beyond 30th June 2020, and the General Election to be held in June 2021
instead of June 2020.
States of Alderney
The regulations relating to the States of Alderney apply the Government of Alderney
Law, 2004 as if modified by adding a new Part relating to emergency procedures in
relation to meetings of the States of Alderney and committees of the States of
Alderney, including provision allowing meetings of the States of Alderney to take
place remotely during the current emergency. The Part only applies where the
President of the States of Alderney has made a determination, following
representations from the Civil Contingencies Authority, that it is appropriate for it to
apply in the light of the circumstances in Alderney in relation to coronavirus. The
Part will cease to apply when the President makes a determination, following
representations from the Civil Contingencies Authority in the light of circumstances
in Alderney in relation to coronavirus, that it is appropriate for it to cease to apply.
The emergency procedures include special arrangements so that public meetings do
not need to be held, to allow for proxy voting in the States of Alderney, to reduce the
quorum of the States of Alderney and to allow members of committees of the States
of Alderney to take part in meetings remotely.
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Chief Pleas of Sark
The regulations relating to the Chief Pleas of Sark make special arrangements for the
procedures of the Chief Pleas and its committees by removing the obligation to hold
meetings in public, allowing for proxy voting in the Chief Pleas, reducing the
quorum for meetings of the Chief Pleas and allowing members of the committees of
the Chief Pleas to take part in meetings remotely. They also make provision for
meetings of the Chief Pleas to be held remotely if the Speaker, upon representations
of the Civil Contingencies Authority, considers that it might not be possible to
convene or maintain a quorate physical meeting of the Chief Pleas. The regulations
make provision for the procedure to be followed when a remote meeting, as defined,
is held, including modifications to the existing Chief Pleas of Sark Rules of
Procedure.
Part XI - miscellaneous and final provisions
The provisions in Part XI include regulations providing for the deemed variance of
Long Term Employment Permits, Medium Term Employment Permits and Short
Term Employment Permits, to allow the holder to be resident without being
employed and to be employed by a different employer from that specified in the
Permit; and for the modification of the Population Management (Guernsey) Law,
2016 and other legislation to the extent necessary to give effect to this.
They also include regulations providing for the Committee for the Environment &
Infrastructure to permit the cutting and collecting of seaweed when this would
otherwise by prohibited (so facilitating the on-Island manufacture of sanitising gels).
Finally they include regulations permitting the holder of a Category C or C1 driving
licence which is restricted to automatic transmission to drive a vehicle with manual
transmission which is approved for use as an ambulance under the Driving Licences
(Amendment) Regulations, 2020 where (a) that licence holder also holds a category B
licence which is not restricted to automatic transmission and (b) the Committee for
the Environment and Infrastructure approves that licence holder to do so.
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GUERNSEY STATUTORY INSTRUMENT
2020 No.

The Emergency Powers (Coronavirus)
(General Provision) (Bailiwick of Guernsey) (No. 2)
(Amendment) Regulations, 2020
Made

28th May, 2020

Coming into operation

30th May, 2020

Laid before the States

, 2020

WHEREAS there are one or more persons within the Bailiwick who may be
infected with Severe Acute Respiratory Syndrome Coronavirus 2, resulting in the
occurrence of an emergency within the meaning of the Civil Contingencies
(Bailiwick of Guernsey) Law, 2012a;

AND WHEREAS one or more persons within the Bailiwick have died after
being infected with Severe Acute Respiratory Syndrome Coronavirus 2;

AND WHEREAS the Civil Contingencies Authority ("the Authority")
(having consulted the Medical Officer of Health in respect of the risk to public health
created thereby and by the spread of Severe Acute Respiratory Syndrome
Coronavirus 2, the virus causing the disease COVID-19, and in respect of the

a

Order in Council No. XIV of 2012; amended by Ordinance No. IX of 2016;
and No. II of 2017.

1

measures necessary to prevent or slow the spread of infection) is satisfied that the
conditions set out in section 13 of the Law are satisfied, and that the following
regulations contain only provisions which are appropriate for and proportionate to
the purpose of preventing, controlling or mitigating the emergency referred to
above;

AND WHEREAS the Authority is satisfied that the effect of the following
regulations is in due proportion to that emergency, and that they are compatible
with the Convention rights within the meaning of section 1 of the Human Rights
(Bailiwick of Guernsey) Law, 2000b;

NOW THEREFORE THE AUTHORITY, in exercise of the powers conferred
upon it by sections 12(1), 14 and 19 of the Law, and of all other powers enabling
them in that behalf, hereby makes the following regulations: –

Amendment of the General Provision (No.2) Regulations.
1.

(1)

The Emergency Powers (Coronavirus) (General Provision)

(Bailiwick of Guernsey) (No. 2) Regulations, 2020c are amended as follows.

(2)

In regulation 11(1)(a), delete "3(3),".

(3)

After paragraph (1) of regulation 11, insert –

"(1A) A person (D), and subject to paragraph (1B), any

b

Order in Council No. XIV of 2000; amended by No. I of 2005; Ordinance No.
XXXVII of 2001; No. XXXIII of 2003; No. XX of 2015; No. IX of 2016; No. XXVI of
2018; and G.S.I. No. 27 of 2006.
c

G.S.I. No. 56 of 2020.
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person who is D's employer, commits an offence if D fails, without
reasonable excuse, to comply with a requirement imposed under regulation
3(3).

(1B)

It is a defence for an employer charged with an offence

under paragraph (1A) to prove that he or she has taken all reasonable
precautions to avoid the commission of an offence.

(1C) An offence under paragraph (1A) is an arrestable
offence for the purposes of the Police Powers and Criminal Evidence
(Bailiwick of Guernsey) Law, 2003, and consequently the powers of summary
arrest conferred by subsections (3) to (6) of section 28 of that Law apply to
such an offence.".

(4)

After paragraph (4) of regulation 11, insert –

"(4A) A person guilty of an offence under paragraph (1A) is
liable on conviction to a fine not exceeding level 5 on the uniform scale.".

(5)

In regulation 12, after the definition of "child" insert –

"the "employer"" of a person (A) includes (but is not limited
to) a person who has engaged the services of A by way of a contract or
other arrangement entered into with a third party (and for the
avoidance of doubt, that third party may be resident or established
outside Guernsey),".

(6)

Regulations 19 (temporary registration, authorisation, etc. of

doctors, nurses and other medical and health professionals), 21 (modification of

3

legislation relating to pharmacists) and 42 (modification of Driving Licences
Ordinance) are revoked.

(7)

Schedules 1 (temporary registration etc. of medical and health

professionals) and 3 (modification of legislation relating to pharmacists) are revoked.

(8)

In Schedule 2 (modification of legislation relating to mental

health) –

(a)

delete paragraph 1(b),

(b)

in paragraph 2 delete ", the 2013 Regulations",

(c)

in paragraph 3 for "the 2013 Regulations" substitute
"the

Mental

Health

(Treatment

and

Forms)

Regulations, 2013", and

(d)

(9)

delete paragraphs 4, 8 to 13, and 16 to 18.

In Schedule 4 (provisions of the Safety of Employees

(Miscellaneous Provisions) Ordinance, 1952, delete paragraph 8.

Citation.
2.

These Regulations may be cited as the Emergency Powers

(Coronavirus) (General Provision) (Bailiwick of Guernsey) (No. 2) (Amendment)
Regulations, 2020.

Commencement.
3.

These Regulations shall come into force on 30th May, 2020.
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Dated this 28th day of May, 2020

G.A. ST PIER
Chairman of the Civil Contingencies Authority
For and on behalf of the Authority

___________________________________________________________________________
EXPLANATORY NOTE
(This note is not part of the Regulations)
These Regulations are emergency regulations made by the Civil Contingencies
Authority under Part 3 of the Civil Contingencies (Bailiwick of Guernsey) Law, 2012
("the Law"). They are made on the occurrence of an emergency, within the meaning
of the Law, in the Bailiwick, arising from the urgent need to prevent, control or
mitigate the spread of the virus Severe Acute Respiratory Syndrome Coronavirus 2
and the disease caused thereby, COVID-19 (referred to together in these regulations
as coronavirus). They are prefaced with a statement by the Civil Contingencies
Authority, as required by section 12(2) of the Law. COVID-19 was made a notifiable
disease for the purposes of the Public Health Ordinance, 1936 on 10th February 2020.
These Regulations revoke several provisions of the Emergency Powers
(Coronavirus) (General Provision) (Bailiwick of Guernsey) (No. 2) Regulations, 2020,
for the reason that they are no longer needed, and make minor amendments to other
provisions.
Provisions revoked include provisions relating to medical and health professionals,
pharmacists, and driving licences. Amendments made include increasing the penalty
for breaching a requirement imposed by the Medical Officer of Health to self-isolate
on entering the Bailiwick or on travelling to another Island within the Bailiwick from
a maximum £2,000 fine to a maximum £10,000 fine; making that offence one to which
the powers of summary arrest conferred by subsections (3) to (6) of section 28 of the
Police Powers and Criminal Evidence (Bailiwick of Guernsey) Law, 2003 apply; and
extending that offence to the employer of the person who has committed the offence
(subject to a defence of having taken all reasonable precautions to avoid the
commission of the offence).
These Regulations will come into force on the 30th May, 2020 and shall have
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temporary effect only in accordance with the provisions of section 16 (duration and
scrutiny of emergency regulations) of the Law.

6

GUERNSEY STATUTORY INSTRUMENT
ENTITLED

The Emergency Powers (Coronavirus)
(General Provision) (Bailiwick of Guernsey) (No. 3)
Regulations, 2020
ARRANGEMENT OF REGULATIONS
PART I
SCREENING, ASSESSMENT, AND POWERS TO DETAIN ETC.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

Decisions of MOH and the Authority to impose restrictions and
requirements.
Detention of persons by the MOH.
Imposition of restrictions and requirements.
Screening requirements.
Imposition of further restrictions and requirements.
Isolation of persons suspected to be infected with coronavirus.
Detention or isolation: additional provisions.
Restrictions or requirements in respect of groups.
Variation and revocation of restrictions and requirements.
Initial detention of persons to enable screening and assessment.
Offences and enforcement.
Interpretation of this Part.

PART II
CONTROL OF PREMISES, GATHERINGS ETC., AND MOVEMENT OF PERSONS
13.
14.
15.
16.
17.
18.

Power to give directions.
Procedure, variation and revocation.
Alderney and Sark.
Enforcement.
Offences.
Interpretation of this Part.
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PART III
MODIFICATION OF LEGISLATION RELATING TO MENTAL HEALTH
19.

Modification of legislation relating to mental health.
PART IV
REGISTRATION OF DEATHS AND STILL-BIRTHS

Legislation extending to the Bailiwick except for registration of deaths and still-births in
Alderney
20.

Modification of the Loi relative à l'Enregistrement des Naissances et Décès
dans le Bailliage de l'Île de Guernesey.
Legislation extending to Alderney

21.

Modification of the Loi relative aux certificats de Décès et aux Enterrements.
PART V
MODIFICATIONS TO LEGISLATION RELATING TO CREMATIONS IN
GUERNSEY

22.

Modification of legislation relating to cremation.
PART VI
PAROCHIAL MEETINGS, ETC.

23.
24.
25.
26.
27.
28.

Application of this Part.
Determination of parish matters.
Application to Royal Court for confirmation of parochial tax or parish waste
rate.
Parish elections.
Meetings of Constables and Douzaine.
Interpretation of this Part.
PART VII
HEALTH AND SAFETY

29.
30.

Disapplication of requirement to thoroughly examine etc.
Interpretation of this Part.
PART VIII
THE COURT OF APPEAL
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31.

Court of Appeal.
PART IX
SCHOOLS

32.

Power of MOH to close schools.

PART X
STATES OF DELIBERATION, STATES OF ALDERNEY AND CHIEF PLEAS OF
SARK
States of Deliberation
33.
34.

Modification of the Reform Law.
Disapplication of section 1 of the States Reform (Guernsey) Law, 2015.
States of Alderney

35.

Modification of the Government of Alderney Law.
Chief Pleas of Sark

36.

Modification of the Sark Reform Law.
PART XI
MISCELLANEOUS AND FINAL

37.
38.
39.
40.
41.
42.
43.
44.

Population Management Law: Employment Permits.
Cutting and collection of seaweed.
Offences by legal persons and unincorporated bodies.
Revocation and savings.
Interpretation: general.
Citation.
Extent.
Commencement.

SCHEDULE 1:
SCHEDULE 2:

Modification of legislation relating to mental health.
Provisions of the Safety of Employees (Miscellaneous
Provisions) Ordinance, 1952.

.
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GUERNSEY STATUTORY INSTRUMENT
2020 No.

The Emergency Powers (Coronavirus)
(General Provision) (Bailiwick of Guernsey) (No. 3)
Regulations, 2020

Made

12th June, 2020

Coming into operation

13th June, 2020

Laid before the States

, 2020

WHEREAS there are one or more persons within the Bailiwick who may be
infected with Severe Acute Respiratory Syndrome Coronavirus 2, resulting in the
occurrence of an emergency within the meaning of the Civil Contingencies
(Bailiwick of Guernsey) Law, 2012a;

AND WHEREAS one or more persons within the Bailiwick have died after
being infected with Severe Acute Respiratory Syndrome Coronavirus 2;

AND WHEREAS THE Civil Contingencies Authority ("the Authority")
(having consulted the Medical Officer of Health in respect of the risk to public health
created thereby and by the spread of Severe Acute Respiratory Syndrome
Coronavirus 2, the virus causing the disease COVID-19, and in respect of the

a

Order in Council No. XIV of 2012; amended by Ordinance No. IX of 2016;
and No. II of 2017.

4

measures necessary to prevent or slow the spread of infection) is satisfied that the
conditions set out in section 13 of the Law are satisfied, and that the following
regulations contain only provisions which are appropriate for and proportionate to
the purpose of preventing, controlling or mitigating the emergency referred to
above;

AND WHEREAS the Authority is satisfied that the effect of the following
regulations is in due proportion to that emergency, and that they are compatible
with the Convention rights within the meaning of section 1 of the Human Rights
(Bailiwick of Guernsey) Law, 2000b;

NOW THEREFORE THE AUTHORITY, in exercise of the powers conferred
upon it by sections 12(1), 14 and 19 of the Law, and of all other powers enabling
them in that behalf, hereby makes the following regulations: –

PART I
SCREENING, ASSESSMENT, AND POWERS TO DETAIN ETC.

Decisions of MOH and the Authority to impose restrictions and requirements.
1.

(1)

Subject to paragraph (3), the Medical Officer of Health ("the

MOH") may not impose a restriction or requirement under this Part unless the MOH
has sought the advice of Her Majesty's Procureur in relation to the appropriateness
and proportionality of the proposed requirement or restriction, and has taken
account of that advice.

b

Order in Council No. XIV of 2000; amended by No. I of 2005; Ordinance No.
XXXVII of 2001; No. XXXIII of 2003; No. XX of 2015; No. IX of 2016; No. XXVI of
2018; and G.S.I. No. 27 of 2006.
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(2)

Subject to paragraph (3), the Civil Contingencies Authority

("the Authority") may not impose a requirement under regulation 3(4) or vary a
requirement under regulation 3(6) unless the Authority has sought the advice of the
MOH in relation to the appropriateness of the proposed requirement or variation
and has taken account of that advice.

(3)

Neither the requirement in paragraph (1) nor the requirement

in paragraph (2) applies where the MOH or the Authority (as the case may be)
considers that, in all the circumstances, it would be impracticable to comply with it.

(4)

Where the MOH imposes a restriction or requirement under

these Regulations without seeking the advice of Her Majesty's Procureur, in reliance
on paragraph (3), the MOH shall, as soon as reasonably practicable, give notice that
he or she has done so to Her Majesty's Procureur.

(5)

Where the Authority imposes a requirement under regulation

3(4) or varies a requirement under regulation 3(6) without seeking the advice of the
MOH, in reliance on paragraph (3), the Authority shall, as soon as reasonably
practicable, give notice that it has done so to the MOH.

Detention of persons by the MOH.
2.

(1)

This regulation applies where the MOH has reasonable

grounds to believe that a person ("P") –

(a)

is, or may be, infected or contaminated with, or is
suspected

or

confirmed

to

be

suffering

from,

coronavirus, and there is a risk that P might infect or
contaminate others, or
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(b)

has arrived in the Bailiwick by air or sea and has left an
infected area within the 14 day period immediately
preceding the date of P's arrival in the Bailiwick.

(2)

Where paragraph (1)(a) or (b) is met in relation to P, the MOH

may, for the purposes of screening, assessment or the imposition of any restriction or
requirement under regulation 3, impose on P a requirement to be detained until the
later of –

(a)

the end of the period of 48 hours beginning with the
time from which P's detention under this regulation
begins,

(b)

such time as any screening requirements imposed on
or in relation to P under regulation 3 have been
complied with and the assessment referred to in that
regulation carried out in relation to P.

Imposition of restrictions and requirements.
3.

(1)

Where regulation 2(1)(a) or (b) is met in relation to a person

("P"), the MOH may –

(a)

(orally or in writing) impose on or in relation to P one
or

more

screening

requirements

to

inform

an

assessment by the MOH of whether P presents, or
could present, a risk of infecting or contaminating
others,

(b)

carry out such an assessment in relation to P, and
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(c)

following such an assessment, (orally or in writing)
impose on or in relation to P any other restriction or
requirement which the MOH considers necessary for
the purposes of removing or reducing the risk referred
to in subparagraph (a), including (without limitation)
the restrictions or requirements set out in paragraph
(2).

(2)

The restrictions or requirements are –

(a)

that P submit to medical examination,

(b)

that P be removed to a hospital or other suitable
establishment,

(c)

that P be detained in a hospital or other suitable
establishment,

(d)

that P be kept in isolation,

(e)

that P be disinfected or decontaminated,

(f)

that P wear protective clothing,

(g)

that P provide information or answer questions about
P's health or other circumstances,

(h)

that P's health be monitored and the results reported,
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(i)

that P attend training or advice sessions on how to
reduce the risk of infecting or contaminating others,

(j)

that P be subject to restrictions on where P goes or with
whom P has contact,

(k)

(3)

that P abstain from working or trading.

A person who has arrived in the Bailiwick by air or sea and

who has left an infected area within the 14 day period immediately preceding the
date of his or her arrival in the Bailiwick must self-isolate for 14 days.

(4)

The Authority may, by publication on the relevant States of

Guernsey website, impose a requirement that any person who has arrived in one
Island in the Bailiwick from another Island in the Bailiwick must self-isolate for 14
days.

(5)

A restriction or requirement imposed under paragraph (1)

may be varied by the MOH orally or in writing.

(6)

The requirement to self-isolate under paragraph (3) and a

requirement to self-isolate imposed under paragraph (4) may be varied –

(a)

by the MOH in relation to a particular case, orally or in
writing,

(b)

by the Authority in relation to or to one or more
categories of case, or in relation to all cases, by

9

publication on the relevant States of Guernsey website.

(7)

Where a restriction or requirement is imposed on or in relation

to a child (including the requirement to self-isolate under paragraph (3)), a person
who is a responsible adult in relation to the child must ensure that the child complies
with the restriction or requirement, insofar as that person is reasonably able to do so.

(8)

The powers of the MOH and the Authority under paragraph

(6) to vary the requirement under paragraph (3) or a requirement imposed under
paragraph (4) include (but are not limited to) powers to –

(a)

specify exceptions to the requirement to self-isolate,
and

(b)

shorten the duration of the requirement to self-isolate,
either unconditionally or on the MOH being satisfied
that one or more specified conditions have been met,

and such powers may be exercised either in relation to a particular case (as regards
the powers of the MOH), or one or more categories of case, or all cases (as regards
the powers of the Authority).

(9)

Where a restriction or requirement is imposed orally on a

person under this regulation, or a restriction or requirement is orally varied, the
person (or, in the case of a child, a person who is a responsible adult in relation to
the child) must be provided with a written notification of the restriction or
requirement that has been imposed or varied as soon as reasonably practicable.

(10)

Neither paragraph (1) nor paragraph (3) affects the exercise of
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any powers under regulation 6; and nothing in this regulation (or in any other
provision in these Regulations) affects the MOH's powers under any other
enactment.

(11)

In this regulation, a power to vary a requirement or restriction

includes a power to revoke it.

Screening requirements.
4.

(1)

For the purposes of these Regulations, the screening

requirements in relation to a person ("P") are requirements to the effect that P
must–

(a)

answer questions about P's health or other relevant
circumstances

(including

travel

history

and

information about other individuals with whom P may
have had contact),

(b)

produce any documents which may assist the MOH in
assessing P's health,

(c)

at such a time as the MOH may specify, allow a
biological sample of P to be taken, including a
biological sample of P's respiratory secretions or blood,
by appropriate means including by swabbing P's
nasopharyngeal cavity, or provide such a sample, and

(d)

provide sufficient information to enable P to be
contacted immediately by the MOH during such
period as the MOH may specify, where the MOH
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considers that such provision of information is
necessary in order to reduce or remove the risk of P
infecting or contaminating others.

(2)

Where P is a child who is accompanied by a responsible adult,

the responsible adult must –

(a)

ensure that P answers questions in accordance with
paragraph (1)(a),

(b)

answer the questions if P is unable to do so or cannot
reliably do so,

(c)

produce any documents, required under paragraph
(1)(b), on P's behalf,

(d)

allow a biological sample of P to be taken, including a
sample of P's respiratory secretions or blood, by
appropriate

means

including

by

swabbing

P's

nasopharyngeal cavity, or provide such a sample, and

(e)

provide information where required by the MOH
under paragraph (1)(d).

Imposition of further restrictions and requirements.
5.

(1)

Where regulation 2(1)(a) or (b) is met in relation to a person

("P") –

(a)

following an assessment by the MOH of the risk
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presented by P in accordance with regulation 3(1), or

(b)

following P's release from detention under regulation
2, or from isolation under regulation 6,

the MOH may (orally or in writing) impose on P any one or more of the
requirements specified in paragraph (2) where the MOH considers that it is
necessary to do so in order to reduce or remove the risk of P infecting or
contaminating others.

(2)

The requirements specified for the purposes of paragraph (1)

are for P to –

(a)

provide P's contact details to the MOH,

(b)

supply information to the MOH which may assist in
assessing P's health,

(c)

at such time as the MOH may specify, allow a
biological sample of P to be taken, including a sample
of P's respiratory secretions or blood, by appropriate
means including by swabbing P's nasopharyngeal
cavity, or provide such a sample,

(d)

comply with any other specified condition or to take
any other specified measure.

(3)

The conditions or measures which may be specified under

paragraph (2)(d) include –
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(4)

(a)

a restriction on P's travel,

(b)

a restriction on P's activities,

(c)

a restriction on P's contact with specified persons.

The MOH may (orally or in writing) revoke or vary any

requirement or restriction imposed under this regulation, including by imposition of
a restriction specified in paragraph (3).

(5)

Subject to paragraph (6), the period for which a restriction set

out in paragraph (3) is imposed may not exceed 14 days beginning with the day on
which the restriction is imposed.

(6)

Where a restriction set out in paragraph (3) is imposed, or the

period of a restriction is extended under this paragraph, the MOH may (orally or in
writing) extend the period of the restriction for a further specified period not
exceeding 14 days if the MOH considers that the restriction is still necessary and
proportionate.

(7)

Before imposing or varying a requirement or restriction under

this regulation, the MOH must –

(a)

inform P (or, where P is a child, a person who is a
responsible adult in relation to P) of the requirement or
variation that the MOH is minded to impose or make,
and
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(b)

have regard to any relevant representations by P (or,
where P is a child, a person who is a responsible adult
in relation to P), as to its suitability.

(8)

When imposing or varying a requirement or restriction under

this regulation, the MOH must inform P that it is an offence to fail to comply with
the requirement.

(9)

Where a requirement or restriction under this regulation is

imposed on or in relation to a child, or varied in relation to a child, a person who is a
responsible adult in relation to the child must ensure that the child complies with the
requirement or restriction, insofar as that person is reasonably able to do so.

(10)

Where the MOH orally imposes a requirement or restriction

on P under this regulation, or orally varies such a requirement or restriction, the
MOH must provide P (or where P is a child, a person who is a responsible adult in
relation to P) with a written notification of the requirement or restriction that has
been imposed or varied.

(11)

Paragraph (1) does not affect the exercise of any powers under

regulation 3(1)(c).

Isolation of persons suspected to be infected with coronavirus.
6.

(1)

This regulation applies where regulation 2(1)(a) or (b) is met in

relation to a person ("P").

(2)

The MOH may decide to require P to be kept in isolation if the

MOH –
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(a)

has reasonable grounds to believe that P is, or may be,
infected or contaminated with coronavirus, and

(b)

considers that it is necessary to do so in order to reduce
or remove the risk of P infecting or contaminating
others.

(3)

Where the MOH has reasonable grounds to believe that P is,

or may be, infected or contaminated with coronavirus, the MOH may detain P
pending the decision of the MOH under paragraph (2).

(4)

Where the MOH has detained P under paragraph (3) or has

required P to be kept in isolation under paragraph (2), the MOH may impose on or
in relation to P one or more screening requirements.

(5)

Paragraph (1) does not affect the exercise of any powers under

regulation 3(1)(c).

Detention or isolation: additional provisions.
7.

(1)

Where a person ("P") is required to be detained or kept in

isolation under regulation 3 or 6 or subjected to restrictions or requirements under
regulation 5, the MOH must have due regard to P's well-being.

(2)

Where P is detained or kept in isolation under regulation 3 or

6 or subjected to restrictions or requirements under regulation 5 for a period
exceeding 14 days, the MOH must review the continuation of P's detention by
reference to the provisions of those regulations.

(3)

After each subsequent interval of 24 hours during which P is
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detained or kept in isolation under regulation 3 or 6 or subjected to restrictions or
requirements under regulation 5, the MOH must review the continuation of P's
detention by reference to the provisions of those regulations.

(4)

Where P is detained or kept in isolation under regulation 3 or

6 or subjected to restrictions or requirements under regulation 5, the MOH may
require P to comply with screening requirements if the MOH considers that it is
necessary and proportionate to do so in order to reduce or remove the risk of P
infecting or contaminating others.

(5)

Where P is detained under regulation 2, the MOH may require

P to move to a suitable place.

(6)

The MOH must notify P (or, where P is a child, a person who

is a responsible adult in relation to P), as soon as P's detention under regulation 3
starts, or as soon as it is decided to keep P in isolation under regulation 6, of –

(a)

the fact of P's detention or isolation,

(b)

the powers under which P is detained or kept in
isolation,

(c)

the reason for P's detention or isolation,

(d)

the next steps that may be taken and by whom,

(e)

the obligation to keep the need for P's detention or
isolation under review,
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(f)

the penalty for obstructing a person carrying out a
function under these Regulations under regulation
11(2), and

(g)

the right to apply for revocation or variation under
regulation 9, where applicable.

Restrictions or requirements in respect of groups.
8.

(1)

The powers in regulations 2, 3 and 6 include powers to impose

a restriction or requirement in relation to a group of persons and, for this purpose,
those regulations have effect as follows.

(2)

In regulation 2, the references to "a person" and to P –

(a)

as they apply in paragraph (1)(a) are to each person in
the group,

(b)

as they apply in paragraph (1)(b) are to each person in
the group who has arrived on the same aircraft or ship
and left the same area,

and the power to impose a requirement to be detained in paragraph (2) of regulation
2 is to be read as a power to impose that requirement on any one or more of the
persons in the group in question.

(3)

In regulation 3 –

(a)

in paragraph (1), the reference to "a person" is to be
read in accordance with paragraph (2) of this

18

regulation,

(b)

in the rest of that regulation, the references to P are to
one or more persons in the group in question.

(4)

In regulation 6 –

(a)

in paragraph (1), the reference to "a person" is to be
read in accordance with paragraph (2) of this
regulation,

(b)

in the rest of that regulation, references to P are to one
or more of the persons in the group in question.

Variation and revocation of restrictions and requirements.
9.

(1)

A requirement or restriction imposed under this Part may be

varied or revoked by the Royal Court on the application of an affected person.

(2)

The following persons are affected persons –

(a)

P,

(b)

a person having parental responsibility (within the
meaning of the Children (Guernsey and Alderney)
Law, 2008c, the Children (Sark) Law, 2016d, or the

c

Order in Council No. XIV of 2009; amended by No. IV of 2018; Ordinance
Nos. XI and XLVIII of 2009; Nos. IX and XX of 2016; and No. VI of 2017.
d

Order in Council No. VIII of 2016; amended by Ordinance No. IX of 2016;
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Child Protection (Sark) Law, 2020e, (as the case may
be) for P,

(c)

a person who has been appointed Guardian of P,

(d)

P's spouse or civil partner, and

(e)

a person living with P as P's spouse,

and for the purposes of this paragraph, P includes a person subject to the
requirement under regulation 3(3) or to a requirement imposed under regulation
3(4).

(3)

For the avoidance of doubt, an application under this

regulation may be made in such manner as the court thinks fit.

Initial detention of persons to enable screening and assessment.
10.

(1)

This regulation applies if a police officer has reasonable

grounds to suspect that –

(a)

a person ("P") is, or may be, infected or contaminated
with coronavirus,

(b)

there is a risk that P might infect or contaminate others,
and

and Sark Ordinance No. I of 2017.
e

Approved by the Chief Pleas of Sark on 22nd January, 2020 and received
Royal Sanction on the 3rd April, 2020.
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(c)

it is necessary to direct, remove or detain P in the
interests of P, for the protection of other persons or for
the maintenance of public safety.

(2)

This regulation also applies if a police officer has reasonable

grounds to suspect that P is in breach of the requirement to self-isolate under
regulation 3(3) or a requirement to self-isolate imposed under regulation 3(4).

(3)

A police officer may –

(a)

direct P to go immediately to a hospital or other
suitable place for the purposes of the imposition of any
restrictions or requirements under regulation 3,

(b)

remove P to a hospital or other suitable place for the
purposes of the imposition of any restrictions or
requirements under regulation 3, or

(c)

if P is already at a hospital or other suitable place, keep
P at that place or remove P to another hospital or other
suitable place for the purpose of the imposition of any
restrictions or requirements under regulation 3.

(4)

The power in paragraph (3) may be exercised when P is at any

(5)

For the purpose of exercising the power in paragraph (3), a

place.

police officer may enter any place.
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(6)

Before exercising the power in paragraph (3), the police officer

must –

(a)

so far as is reasonably practicable, consult the MOH
and have due regard to the views of the MOH and any
information provided by the MOH in relation to P,

(b)

have due regard to any guidance issued by the MOH
and the Chief Officer of the Island Police Force,

(c)

where consultation has not been carried out under
subparagraph (a) –

(i)

consult the MOH as soon as reasonably
practicable after the power in paragraph (3) has
been exercised, and

(ii)

have due regard to the views of the MOH and
information provided by the MOH in relation
to P.

(7)

A person removed to or kept in a hospital or other suitable

place under this regulation may be detained there for a period not exceeding the
permitted period of detention.

(8)

A police officer or the MOH, or a person authorised by either

of them for the purposes of this paragraph, may, before the end of the permitted
period of detention, take a person detained in a hospital or other suitable place to
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one or more other hospitals or other suitable places.

(9)

A person taken to a hospital or other suitable place under

paragraph (8) may be detained there for a period ending no later than the permitted
period of detention.

(10)

A police officer may use reasonable force, if necessary, in the

exercise of a power under this regulation.

(11)

The MOH may, at any time before the expiry of the initial

period, authorise the detention of a person for a further period not exceeding 24
hours (beginning immediately at the end of the initial period).

(12)

An authorisation under paragraph (11) may be given only if

the MOH considers that the authorisation is necessary because it is not reasonably
practicable for the imposition of any restrictions or requirements under regulation 3
to be completed before the end of the initial period.

(13)

In this regulation –

"authorised extended period" means such further period as is
specified in an authorisation under paragraph (11),

"initial period" means the period of 24 hours beginning with –

(a)

in a case where the person is removed to a hospital or
other suitable place, the time when the person arrives
at that place, or
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(b)

in a case where the person is kept at a hospital or other
suitable place, the time when the police officer decides
to keep the person at that place, and

"permitted period of detention" means the initial period of detention
and the authorised extended period.

Offences and enforcement.
11.

(1)

A person commits an offence if the person –

(a)

fails, without reasonable excuse, to comply with a
restriction or requirement imposed under regulation
2(2), 3(1), 5(1) or 7(4) or (5), or a direction under
regulation 10(3)(a),

(b)

fails, without reasonable excuse, to comply with a
requirement that the person be detained under
regulation 10(7), 10(9) or 10(11).

(2)

A person (D), and subject to paragraph (3), any person who is

D's employer, commits an offence if D fails, without reasonable excuse, to comply
with the requirement to self-isolate under regulation 3(3) or a requirement imposed
under regulation 3(4).

(3)

It is a defence for an employer charged with an offence under

paragraph (2) to prove that he or she has taken all reasonable precautions to avoid
the commission of an offence.

(4)

An offence under paragraph (2) is an arrestable offence for the

24

purposes of the Police Powers and Criminal Evidence (Bailiwick of Guernsey) Law,
2003f, and consequently the powers of summary arrest conferred by subsections (3)
to (6) of section 28 of that Law apply to such an offence.

(5)

A person who obstructs, without reasonable excuse, any

person carrying out a function under these Regulations commits an offence.

(6)

A responsible adult who fails without reasonable excuse to

comply with regulation 3(7), 4(2) or 5(9) commits an offence.

(7)

A person guilty of an offence under paragraph (1), (5) or (6) is

liable on conviction to a fine not exceeding level 3 on the uniform scale.

(8)

A person guilty of an offence under paragraph (2) is liable on

conviction to a fine not exceeding level 5 on the uniform scale.

Interpretation of this Part.
12.

(1)

In this Part, unless the context otherwise requires –

"child" means a person under the age of 18 years,

the "employer" of a person (A) includes (but is not limited to) a
person who has engaged the services of A by way of a contract or other
arrangement entered into with a third party (and for the avoidance of doubt,
that third party may be resident or established outside Guernsey),

f

Order in Council No. XIV of 2009; amended by Order in Council No. XVI of
2009; No. XV of 2011; Ordinance No. XXXIII of 2003; No. XXIX of 2011; No. XXXIX of
2015; No. IX of 2016; and No. XXVI of 2018.

25

"hospital" means –

(a)

any hospital regulated or operated by the States
Committee for Health & Social Care (including, for the
avoidance of doubt, Le Mignot Memorial Hospital in
Alderney), or

(b)

the Sark Medical Centre,

"infected area" means an area specified as an infected area for the
purposes of these Regulations on the States of Guernsey website, or
otherwise reasonably considered by the MOH to be an area where there is
sustained human-to-human transmission of coronavirus, or from which there
is a high risk of importation of infection or contamination (with coronavirus)
via travel from that area to the Bailiwick or any part thereof,

"isolation" in relation to a person means the separation of that person
from any other person in such a manner as to prevent infection or
contamination, and "self-isolate" means to remain in isolation from others,

"police officer" includes a customs officer,

"responsible adult" means, in relation to a child, a person with
parental responsibility for the child, within the meaning of the Children
(Guernsey and Alderney) Law, 2008, the Children (Sark) Law, 2016, or the
Child Protection (Sark) Law, 2020 as the case may be, or a person who has the
care or charge of the child for the time being,
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"requirement" means a requirement imposed under this Part
(including the requirement to self-isolate under regulation 3(3)),

"restriction" means a restriction imposed under this Part,

"Royal Court" means the Royal Court sitting as an Ordinary Court,
which shall be constituted by the Bailiff sitting alone, and

"screening requirements" means the requirements set out in
regulation 4(1).

(2)

In this Part, a reference to infection or contamination, however

expressed, is a reference to infection or contamination with coronavirus, and related
expressions are to be construed accordingly.

PART II
CONTROL OF PREMISES, GATHERINGS ETC., AND MOVEMENT OF PERSONS

Power to give directions.
13.

(1)

The States of Guernsey Committee for Health & Social Care

("the Committee") may, for one or more of the purposes set out in section 14(2) of
the Civil Contingencies (Bailiwick of Guernsey) Law, 2012, issue a direction
imposing conditions, prohibitions, requirements or restrictions in relation to –

(a)

premises,

(b)

the holding of an event, gathering or meeting (whether
planned or unplanned and of whatever duration), and

27

(c)

the movement of persons outside the place where they
are living,

and for the purposes of subparagraph (c), the place where a person is living includes
the premises where he or she is living together with any garden, yard, passage, stair,
garage, outhouse or other appurtenance of such premises.

(2)

The Committee must consult the Medical Officer of Health

before issuing a direction under this regulation; and, in addition, before issuing a
direction imposing conditions, prohibitions, requirements or restrictions in relation
to the movement of persons outside the place where they are living, the Committee
must seek the advice of Her Majesty's Procureur in relation to the appropriateness
and proportionality of the proposed direction.

(3)

A direction under paragraph (1)(a) may be issued in relation

to specified premises, or premises of a specified description, and may, amongst other
things, impose requirements for the purpose of –

(a)

restricting the hours of opening of the premises,

(b)

closing the premises or a part of the premises to entry
by members of the public,

(c)

restricting entry into the premises, whether by
reference to the number of people in the premises, a
period of time, or otherwise, or

(d)

securing restrictions in relation to the location of
persons in the premises.
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(4)

Where a direction under paragraph (1)(a) is issued in respect

of licensed premises, the terms of the licence issued in respect of those premises shall
be deemed, during the period of the direction, to be modified to reflect the
prohibitions, requirements or restrictions imposed by the direction, and shall have
effect accordingly.

(5)

A direction under paragraph 1(b) may be issued in relation to

a specified event, gathering or meeting, or events, gatherings or meetings of a
specified description, or events, gatherings and meetings generally; and events,
gatherings and meetings may be described by reference to the number of people
attending the event, gathering or meeting, or in any other way.

(6)

A direction under paragraph 1(b) may impose conditions,

prohibitions, requirements or restrictions on –

(a)

the owner or occupier of premises at which an event,
gathering or meeting to which the direction relates is to
take place,

(b)

the organiser of such an event, gathering or meeting,
and

(c)

any other person involved in holding or participating
in such an event, gathering or meeting.

(7)

A direction under paragraph 1(b) may, amongst other things,

impose requirements about informing persons who may be planning to attend an
event, gathering or meeting of its prohibition or any requirements or restrictions
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imposed in relation to the holding of it.

(8)

A direction under paragraph 1(c) may (without limitation)

restrict the movement of persons outside the place where they are living by reference
to the purpose, or duration, of the movement, and by reference to the age of persons.

(9)

A direction may, amongst other things, specify a minimum

distance that must be maintained between persons of different households.

(10)

A direction may impose requirements on persons in relation to

children in their care or under their control.

(11)

For the avoidance of doubt, a direction may include provision

enabling the Committee, and such other person or office holder (including but not
limited to the Medical Officer of Health) as it may specify, to authorise in writing
such exemption or disapplication from such provision of the direction and upon
such conditions as it, or he or she, may think fit.

Procedure, variation and revocation.
14.

(1)

A direction must specify the period during which it has effect,

which period must not exceed 14 days.

(2)

Where a direction imposes prohibitions, requirements or

restrictions on a person specified by name, the direction –

(a)

must be given in writing to that person, and

(b)

may be published in such manner as the Committee
considers appropriate to bring it to the attention of
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other persons who may be affected by it.

(3)

The Committee may vary and revoke a direction, and the

power to vary and revoke a direction is without prejudice to the power of the
Committee to issue a new direction.

(4)

Subject to paragraph (2), a direction, and a variation and

revocation of a direction, may be given in such form as the Committee thinks fit,
including by publication on the States of Guernsey website.

(5)

The Committee must revoke a direction when satisfied that it

is no longer necessary.

Alderney and Sark.
15.

(1)

The Committee must consult the Policy and Finance

Committee of the States of Alderney before issuing, varying or revoking a direction
having effect in Alderney, and the Policy & Finance Committee of the Chief Pleas
before issuing, varying or revoking a direction having effect in Sark.

(2)

A failure to consult in accordance with paragraph (1) shall not

invalidate any direction.

Enforcement.
16.

(1)

A police officer may require any person to whom a direction

has been given, or to whom it otherwise applies, to comply with it.

(2)

Subject to paragraph (4), where a police officer has required a

person under paragraph (1) to comply with a direction issued under regulation
13(1)(a), and that person has failed to do so, the police officer may require the

31

premises in question to be closed until such time as the direction is complied with;
and the police officer may take such steps, or require the person to take such steps,
as are necessary to ensure that the requirement to close the premises is complied
with.

(3)

Subject to paragraph (4), where a police officer has required a

person under paragraph (1) to comply with a direction and that person has failed to
do so, the police officer may take such steps as are necessary to ensure that the
direction is complied with.

(4)

A police officer must take account of any relevant advice

issued by the Medical Officer of Health and the Chief Officer of the Island Police
Force before exercising the powers conferred by paragraphs (1) to (3).

(5)

In exercising the powers conferred by paragraphs (1) to (3), a

police officer may –

(a)

enter any premises to which the direction relates, and

(b)

if necessary, use reasonable force.

Offences.
17.

(1)

A person commits an offence if he or she fails, without

reasonable excuse, to comply with a direction, or a requirement of a police officer
under regulation 16.

(2)

A person commits an offence if he or she obstructs a police

officer exercising a power conferred by regulation 16.
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(3)

A person guilty of an offence under this paragraph is liable on

summary conviction to a fine not exceeding level 5 on the uniform scale.

Interpretation of this Part.
18.

(1)

In this Part –

"direction" means a direction given under regulation 13,

a "household" is comprised of persons living together for the time
being in the same premises,

"licensed premises" has the meanings given by the Liquor Licensing
Ordinance, 2006g in relation to premises in Guernsey, by the Alderney
Liquor Licensing Ordinance, 1994h in relation to premises in Alderney, and
by the Liquor Licensing (General Provisions) (Sark) Ordinance, 1979 i in
relation to premises in Sark, and "licence" shall be construed accordingly,
and

"premises": see paragraphs (2) and (3).
g

Ordinance No. XXIII of 2003; amended by Ordinance No. XXIV of 2010; No.
IX of 2016; No. XIV of 2018; and G.S.I. No. 28 of 2019.
h

Alderney Ordinance No. IV of 1994; amended by Order in Council No. XX of
2012; Alderney Ordinance No. II of 1997; No. III of 1999; and No. XIII of 2014.
i

Liquor Licensing (General Provisions) (Sark) Ordinance, 1979; amended by
Liquor Licensing (General Provisions) (Amendment) (Sark) Ordinance, 1980; Liquor
Licensing (General Provisions) (Amendment) (Sark) Ordinance, 1984; Liquor
Licensing (General Provisions) (Amendment) (Sark) Ordinance, 1989; Liquor
Licensing (Amendment) (Sark) Ordinance, 1994; Liquor Licensing (Amendment)
(Sark) Ordinance, 1996; Liquor Licensing (Amendment) (Sark) Ordinance, 2006; and
Sark Ordinance No. IV of 2016.
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(2)

In relation to a direction issued under regulation 13(1)(a),

"premises" includes, but is not limited to, retail premises and other business
premises (excluding grocery stores and such other categories of business premises as
the Committee may specify, whether in a direction or otherwise), places of worship,
and parks, public gardens and other places of recreation, sport, leisure and
entertainment, but does not include premises used solely as residential premises.

(3)

In relation to a direction issued under regulation 13(1)(b),

"premises" includes land (including, for the avoidance of doubt, the foreshore), and
pleasure vessels within the meaning of the Merchant Shipping (Registration of
Ships) (Bailiwick of Guernsey) Regulations, 2009j.

PART III
MODIFICATION OF LEGISLATION RELATING TO MENTAL HEALTH

Modification of legislation relating to mental health.
19.

Schedule 1 modifies –

(a)

the Mental Health (Bailiwick of Guernsey) Law, 2010k,
and

(b)

the Mental Health Review Tribunal Procedure Rules,
2012l,

j

G.S.I. No. 10 of 2009.

k

Order in Council No. XV of 2011; amended by Ordinance No. IX of 2016; and
No. I of 2017.
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which modifications shall have effect for the period of validity of these Regulations.

PART IV
REGISTRATION OF DEATHS AND STILL-BIRTHS

Legislation extending to the Bailiwick except for registration of deaths and still-births in
Alderney

Modification of the Loi relative à l'Enregistrement des Naissances et Décès dans le
Bailliage de l'Île de Guernesey.
20.

(1)

The Loi relative à l'Enregistrement des Naissances et Décès

dans le Bailliage de l'Île de Guerneseym of 1935 ("the 1935 Law") is modified as
follows for all purposes of or under the 1935 Law or any other enactment.

(2)

The French text of the 1935 Law is modified in the same way

as is set out in the following modifications to the official English translation of that
Law.

(3)

Articles 9 (declaration of death) and 17 (still-born children)

have effect as if the requirement to make a declaration in person or to send it by a
person of at least sixteen years of age were substituted by a requirement to send the
declaration by post, electronic means (including email message) or such other means
as is specified by the Registrar-General in guidance.

l

O.R.C. No. I of 2012; as amended by O.R.C. No. III of 2018.

m

Ordres en Conseil Vol. X, p. 20; as amended by Ordres en Conseil Vol. XX, p.
267; Vol. XXII, pp. 48 and 560; Vol. XXXI, p. 278; and Vol. XXXIII, p. 444.
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(4)

Article 11 (doctor's certificate) has effect as if the words "that

he has seen the body of the deceased and stating" were omitted.

(5)

Article 15 (limit of time for keeping body) is disapplied

provided that the body is in the custody of the States of Guernsey or a funeral
director.

(6)

Form C (medical certificate of cause of death) and the notes to

Form C in the Schedule have effect as if the following were omitted –

(a)

on the second page –

(i)

the words "that I was in medical attendance
during the above-named deceased's last illness,
and",

(ii)

(b)

in Note 1, the second sentence, and

the certification section at the end of the Form headed
"CERTIFICATE (See Note 1 above)".

Legislation extending to Alderney

Modification of the Loi relative aux certificats de Décès et aux Enterrements.
21.

(1)

The Loi relative aux certificats de Décès et aux Enterrements of

1910n ("the 1910 Law") is modified as follows for all purposes of or under that Law

n

Ordres en Conseil Vol. IV. p. 328; amended by Ordres en Conseil Vol XXII, p.
501 which substituted the original Form A for a Form A in English; and Ordres en
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or any other enactment.

(2)

The French text of the 1910 Law is modified in the same way

as is set out in the following modifications in English.

(3)

Articles 1 (déclaration par écrit etc.) and 8 (enfant mort-né)

have effect as if the requirement to make a declaration in person or to send it by a
person who has reached the age of majority were substituted by a requirement to
send the declaration by post, electronic means (including email message) or such
other means as is specified by the Registrar-General in guidance.

(4)

Article 6 (défense de garder sans permission un corps au-delà

de six jours) is disapplied provided that the body is in the custody of the States of
Alderney or a funeral director.

(5)

Form A (medical certificate of cause of death) and the notes to

Form A in the Schedule have effect as if the following were omitted –

(a)

in the certification following the table relating to cause
of death –

(i)

the words "that I was in medical attendance
during the above-named deceased's last illness,
and", and

(ii)

in Note 1, the second sentence, and

Conseil Vol. XXVII, p. 40; Vol. XXXI, p. 306.
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(b)

the certification section at the end of the Form headed

"CERTIFICATE (See Note 1 above)".

PART V
MODIFICATIONS TO LEGISLATION RELATING TO CREMATIONS IN
GUERNSEY

Modification of legislation relating to cremation.
22.

(1)

The Cremation Ordinance, 1972o is modified as follows for all

purposes of or under the Loi relative à la Crémationp or any other enactment.

(2)

Section 6 (applications for cremation) has effect as if

subsections (3) and (5) requiring the application to be verified by being
countersigned or accompanied by a declaration of truth made on oath were omitted.

(3)

In section 7 (certificates of medical attendance or post-mortem

examination), paragraph (a) has effect as if –

(a)

the words "who has attended the deceased during his
last illness and" were omitted, and

(b)

it did not require a confirmatory medical certificate in
Form C in the First Schedule to have been given before

o

Recueil d'Ordonnances Tome XVIII, p. 90; amended by Ordinance No. XXXIII
of 2003; and No. IX of 2016.
p

Ordres en Conseil Vol. VIII p. 209; as amended by Ordres en Conseil Vol.
XXXI, p. 278.
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a cremation is allowed to take place.

(4)

Section 9 (applications for cremation of remains of a person

who died outside this Island) has effect as if –

(a)

it did not require the application to be verified by
being countersigned or by a declaration by the
applicant, and

(b)

the wording following paragraph (c) referred to
"Forms B and D in the First Schedule".

PART VI
PAROCHIAL MEETINGS, ETC.

Application of this Part.
23.

(1)

This Part shall apply, despite the provisions of any other

enactment, upon being made and shall cease to apply in the circumstances set out in
paragraph (2).

(2)

This Part shall cease to apply if the Dean of the Douzaine of a

parish makes a determination, upon representations from the Civil Contingencies
Authority, in the light of circumstances prevailing in the Bailiwick in relation to
coronavirus, that it is appropriate for them to cease to apply.

Determination of parish matters.
24.

(1)

Parish meetings attended by the ratepayers of the parish,

whether in relation to ecclesiastical matters or to secular matters, need not be held.
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(2)

For the purpose of determining matters which would, but for

the provisions of paragraph (1), be determined at a parish meeting, the following
provisions of this regulation shall apply.

(3)

Where a decision is required in relation to ecclesiastical or

secular matters in any parish, including, but not limited to, the amount to be raised
by means of parochial taxation for the purposes set out in Article I of the 1923 Law
("parochial tax"), or the parish waste rate to be levied under the Parochial Collection
of Waste (Guernsey) Ordinance, 2018q ("parish waste rate"), such decision shall be
made at a meeting of the Constables and Douzaine, after consultation with the
Rector and Churchwardens in the case of ecclesiastical matters, subject to the
following conditions being fulfilled.

(4)

A notice shall be published on one occasion in La Gazette

Officielle, setting out –

(a)

a summary of the matters requiring determination,

(b)

details of the proposed decision of the Constables and
Douzaine in relation to such matters,

(c)

the address of a website on which the details of any
proposed expenditure, accounts and other information
necessary for a proper understanding of the matters
requiring determination shall be published, and
notification of such other means by which such
accounts and other information may be made available

q

Ordinance No. XXIV of 2018.
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to ratepayers of the parish, as the Constables and
Douzaine may think fit, and

(d)

the date of the meeting of the Constables and Douzaine
at which the decision will be made, and the date, being
not earlier than seven days after the date of the notice,
before which any representations by parishioners
should be received,

and stating that any representations received by the Constables and Douzaine
before the date specified in the notice will be taken into account by them in reaching
any decision.

(5)

On the date of the meeting specified in the notice published

under paragraph (4), the Constables and Douzaine may, having considered any
representations received, make a decision in respect of each of the matters requiring
determination.

(6)

The person presiding at a meeting held in accordance with this

regulation shall make a note of the decisions made at such meeting, which note shall
be made available for inspection by, or notified to, the ratepayers of the relevant
parish by such means as the Constables and Douzaine may decide.

Application to Royal Court for confirmation of parochial tax or parish waste rate.
25.

(1)

Where, at a meeting of the Constables and Douzaine under

regulation 24, a decision has been made to raise a parochial tax, whether
ecclesiastical or secular in nature, or a parish waste rate, notice of such decision must
be published on one occasion in La Gazette Officielle, together with a notification of
the date and time when application will be made to the Royal Court for confirmation
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of the decision.

(2)

Any

person

intending

to

oppose

an

application

for

confirmation of a decision to raise a parochial tax or a parish waste rate should give
written notification of such intention to the Greffe, sending a copy of such
notification to the relevant Constables and Douzaine, prior to the date of the
application to the Royal Court.

Parish elections.
26.

(1)

Where there is a vacancy in any parish office, including

without limitation the offices of –

(a)

Churchwarden, or member of the Management Board
of an ancient parish under section 6 of the Parochial
Church Property (Guernsey) Law, 2015r,

(b)

Constable or Douzenier of a parish, or

(c)

member of a cemeteries committee,

the following provisions of this regulation shall apply.

(2)

The Dean of the Douzaine of the relevant parish, after

consultation with the Constables and other members of the Douzaine, and with the
Rector and Churchwardens where appropriate, may appoint a person to hold an
office in relation to which there is a vacancy, and such person shall hold office until
the expiration of one month after these regulations, or any re-enactment thereof,
r

Order in Council No. III of 2015.
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cease to apply in accordance with regulation 23(2).

(3)

A person may not be appointed to the office of Constable or

Douzenier unless the person is eligible for office in accordance with Article 51 of the
Reform (Guernsey) Law, 1948s and a person so appointed must take an oath of office
in accordance with Article 61 of the said Law.

Meetings of Constables and Douzaine.
27.

(1)

A Constable or Douzenier ("parish official") who is in

communication with the other parish officials by telephone, live television link or
any other means of telecommunications or electronic communications, so that each
parish official can hear or read what is being said or communicated by each of the
others, is deemed, subject to paragraph (2), to be present at a meeting of the
Constables and Douzaine for all purposes relating to that meeting.

(2)

In the event that a means of communication referred to in

paragraph (1) fails or is corrupted, or the Dean or other person presiding at a
meeting of the parish officials ("person presiding") considers that confidentiality is
compromised, the person presiding shall have the discretion at any time during the
meeting to determine that a parish official who is affected by that failure, corruption
or compromise of confidentiality is no longer deemed to be present at the meeting.

s

Ordres en Conseil Vol. XIII, p. 288; as amended by Ordres en Conseil Vol.
XIV, p. 407; Vol. XVI, p. 178; Vol. XVIII, p. 275; Vol. XIX, pp. 84 and 140; Vol. XXII, p.
122; Vol. XXIII, p. 476; Vol. XXV, p. 326; Vol. XXVI, p. 255; Vol. XXIX, p. 56; Vol. XXX,
p. 16; Vol. XXXI, pp. 164 and 278; Vol. XXXII, p. 41; Vol. XXXIV, p. 397; Vol. XXXVI,
p. 478; Vol. XXXVIII, pp. 150 and 295; Order in Council No. XIII of 2003; No. III of
2004; No. II of 2007; No. XX of 2007; Nos. XIII and XXII of 2008; No. VII of 2010; Nos.
II and XIV of 2012; No. XVII of 2015; Ordinance No. XXXIII of 2003; No. XXVI of
2008; No. XXXII of 2011; No. IX of 2016; No. XXVII of 2019; and the Reform
(Guernsey) Law, 1948 (Amendment) (No. 2) Ordinance, 2019.
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(3)

For the avoidance of doubt, a determination under paragraph

(2) does not affect the validity of the proceedings of the meeting for any purpose
prior to the making of that determination.
(4)

For the purposes of these regulations, the Dean or, in the

Dean's absence the Vice-Dean, shall preside at a meeting of the Constables and
Douzaine, and in the absence of both the Dean and Vice-Dean, any parish official
present at the meeting who is appointed by the other parish officials present at the
meeting, shall preside, and the person presiding shall have an original and a casting
vote.

Interpretation of this Part.
28.

In this Part, unless the context otherwise requires –

"1902 Law" means the Loi relative aux Assemblées Paroissiales,
registered on the 29th November, 1902t,

"1923 Law" means the Loi relative à la Taxation Paroissiale, registered
on the 27th October, 1923u,

"Dean", in relation to any parish, means the Dean of the Douzaine
and includes the Vice-Dean,

"ecclesiastical matters" means "Les Affaires Ecclésiastiques" within

t

Ordres en Conseil Vol. III, p. 274; amended by Vol. VI, p. 115; Vol. VII, p. 481;
Vol. XIX, p. 155; Order in Council No. III of 2017.
u

Ordres en Conseil Vol. VII, p. 146; amended by Vol. VII, p. 392; Vol. XIX, p.
152; Order in Council No. III of 2017.
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the meaning of Article 3 of the 1902 Law,

"parish waste rate": see regulation 24(3),

"parochial tax": see regulation 24(3),

"secular matters" means "Les Affaires Séculières" within the meaning
of Article 4 of the 1902 Law.

PART VII
HEALTH AND SAFETY

Disapplication of requirement to thoroughly examine etc.
29.

(1)

Where a provision of the Safety of Employees (Miscellaneous

Provisions) Ordinance, 1952v set out in Schedule 2 to these Regulations requires any
type of equipment to be –

(a)

thoroughly examined at least once in a specified
period,

(b)

tested and examined in a specified manner before
being taken into use,

(c)

inspected at least once in a specified period, within a
specified period of use or in specified conditions,

(as the case may be) a person who owns or operates such equipment may apply to
v

Recueil d'Ordonnances Tome X, p. 194.
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the Chief Officer to disapply the requirement in relation to that equipment.

(2)

Where section 18(1) of the Safety of Employees (Electricity)

Ordinance, 1956w requires an occupier's installation to be tested at least once in
every period of 12 months, the occupier, or a person who owns, controls or operates
such an installation, may apply to the Chief Officer to disapply the requirement in
relation to that installation.

(3)

Where section 36(3) of the Health and Safety (Gas) (Guernsey)

Ordinance, 2006x requires a gas appliance and flue to be checked for safety at least
once in any 12 month period, the landlord or any agent of the landlord may apply to
the Chief Officer to disapply the requirement in relation to that gas appliance and
flue.

(4)

An application under paragraph (1), (2) or (3) may be made in

writing and, for the avoidance of doubt, this includes by electronic means.

(5)

On an application made under paragraph (1), (2) or (3), the

Chief Officer may disapply that requirement by granting a certificate to that person,
where the Chief Officer is of the opinion that the disapplication will not prejudice
the safety of –

w

Recueil d'Ordonnances Tome XI, p. 201; as amended by Ordres en Conseil
Vol. XXXI, p. 278; Order in Council No. XIII of 2001; Recueil d'Ordonnances Tome
XXIV, p. 162; Tome XXV, p. 328; Tome XXVII, p. 139; Ordinance No. XXXIII of 2003;
and No. IX of 2016.
x

Ordinance No. XIV of 2006; as amended by Ordinance No. IX of 2016.

46

(a)

any person operating the equipment, occupier's
installation or gas appliance and flue (as the case may
be), and

(b)

any other person likely to be affected by the operation
of the equipment, occupier's installation or gas
appliance and flue (as the case may be).

(6)

A certificate granted under paragraph (5) shall be in writing

and –

(a)

may only disapply the requirement for a period stated
in the certificate which may not exceed 30 days, and

(b)

may be revoked by the Chief Officer prior to the expiry
of the certificate where that Officer is satisfied that it is
no longer necessary.

(7)

For the avoidance of doubt, where a certificate has been

granted under paragraph (5), no criminal or civil proceedings may be instituted for
contravention of any requirement set out in or under any enactment set out in any of
paragraphs (1), (2) or (3) against any person in relation to the equipment, occupier's
installation or gas appliance and flue (as the case may be) subject to the certificate.

(8)

Nothing in this regulation exempts the person subject to any

requirement set out in or under any enactment set out in any of paragraphs (1), (2) or
(3) from any other health and safety requirement, and especially (but not limited to)
the requirement to keep the equipment, occupier's installation or gas appliance and
flue (as the case may be) in a safe condition and good working order.
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Interpretation of this Part.
30.

In this Part, "the Chief Officer" –

(a)

means the inspector appointed under section 15 of the
Health and Safety at Work (General) (Guernsey)
Ordinance, 1987y for the time being holding the title
"the Chief Health and Safety Officer", and

(b)

includes any inspector acting by or under the authority
of the inspector mentioned in subparagraph (a).

PART VIII
THE COURT OF APPEAL

Court of Appeal.
31.

(1)

For the purposes of section 5 (Oath of Office of Judge) of the

Court of Appeal (Guernsey) Law, 1961z ("the Court of Appeal Law"), the Royal
Court may be constituted by the Bailiff sitting alone.

(2)

Section 7 (Venue) of the Court of Appeal Law is disapplied.

(3)

The Court of Appeal may sit for the hearing of appeals in or

outside the Bailiwick.

y

Recueil d'Ordonnances Tome XXIV, p. 162; as amended by Recueil
d'Ordonnances Tome XXV, p. 328; Tome XXVII, p. 139; Ordinance No. XXXIII of
2003; No. LII of 2012; and No. IX of 2016.
z

Ordres en Conseil Vol. XVIII, p. 315; there are amendments not relevant to
these Regulations.
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(4)

For the avoidance of doubt, the Bailiff or presiding judge may

give directions as to how the proceedings of the Court of Appeal shall be conducted,
including (but not limited to) a direction that the proceedings, or part thereof, shall
be conducted by way of telephone, live television link or any other means of
telecommunications or electronic communications.

PART IX
SCHOOLS

Power of MOH to close schools.
32.

(1)

The powers of the MOH under Article VIII(8) of the Public

Health Ordinance, 1936aa, to require measures to be taken by any school in order to
prevent the spread of infection, shall apply in respect of Sark.

(2)

For the avoidance of doubt, the measures that the MOH may

require to be taken under the above enactment (including as it applies in Sark under
paragraph (1)) include, but are not limited to, the immediate closure, partial closure,
or closure subject to conditions, of any school for any period.

PART X
STATES OF DELIBERATION, STATES OF ALDERNEY AND CHIEF PLEAS OF

aa

Recueil d'Ordonnances Tome VIII, p. 315; amended by Ordres en Conseil
Vol. XXXI, p. 278; Order in Council No. XIV of 2012; No. VI of 2015; Recueil
d'Ordonnances Tome X, pp. 35 and 61; Tome XIII, p. 264; Tome XV, p. 239; Tome XV,
p. 387; Tome XIX, p. 91; Tome XX, p. 163; Tome XXIII, p. 427; Tome XXVIII, p. 80;
Ordinance No. XXXIII of 2003; No. XXXVIII of 2006; No. XLI of 2010; No. XLII of
2014; Nos. IX and XXI of 2016. This Ordinance is applied to the Island of Alderney
by the Alderney (Application of Legislation) Ordinance, 1948 and to the Islands of
Herm and Jethou by the Public Health (Amendment) Ordinance, 1963.
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SARK

States of Deliberation

Modification of the Reform Law.
33.

(1)

The Reform (Guernsey) Law, 1948 shall apply as if modified as

(2)

Insert the following Article immediately after Article 3 –

follows.

"Remote meetings of the States of Deliberation.
3A.

(1)

The States of Deliberation may meet remotely.

(2)

A Member shall be treated for all purposes as present

at a remote meeting of the States of Deliberation (including, but not limited
to, the purpose of forming a Quorum of the States of Deliberation in
accordance with Article 3) if, by means of electronic communications or
telecommunications or otherwise –

(a)

the Member has declared that he or she is
present, and

(b)

(in the case of a Member other than the Bailiff)
the Presiding Officer has declared that the
Member shall be treated as present.

(3)

The States' Assembly & Constitution Committee may

make Rules of Procedure governing remote meetings of the States of
Deliberation, including but not limited to provision supplementing
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paragraph (2), and provision applying (with or without modification) Rules
of Procedure applicable in relation to assemblies of the States of Deliberation
under Article 7; and Article 7 shall be construed accordingly.

(4)

For the avoidance of doubt, and without prejudice to

paragraph (3), the States of Deliberation may –

(a)

prescribe Rules of Procedure governing remote
meetings of the States, and

(b)

(whether

meeting remotely

or

otherwise)

resolve to amend, or revoke, Rules of Procedure
made by the States' Assembly & Constitution
Committee under paragraph (3).

(5)

For the purpose of this Article, a meeting of the States

of Deliberation is a remote meeting if Members communicate and (in the case
of voting Members) vote during the meeting solely, or primarily, by means of
electronic communications or telecommunications.".

(3)

In Article 26(2), Article 30(2), and in Article 29 each time it

appears, for "2020" substitute "2021".

Disapplication of section 1 of the States Reform (Guernsey) Law, 2015.
34.

Section 1 of the States Reform (Guernsey) Law, 2015 is disapplied.

States of Alderney

Modification of the Government of Alderney Law.
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35.

The Government of Alderney Law, 2004bb shall apply as if modified

by the insertion of the following Part after Part IV –

PART IVA
EMERGENCY PROCEDURES

Application.
55A.

(1)

This Part shall apply only in the circumstances set out

in subsection (2) and despite any other provisions of or under this Law.

(2)

The circumstances are that the President has made a

determination, upon representations from the Civil Contingencies Authority,
in the light of circumstances prevailing in Alderney in relation to Severe
Acute Respiratory Syndrome Coronavirus 2, which make it appropriate for
this Part to apply.

(3)

This Part shall cease to apply if the President makes a

further determination, upon representations from the Civil Contingencies
Authority in the light of circumstances prevailing in Alderney in relation to
Severe Acute Respiratory Syndrome Coronavirus 2, that it is appropriate for
it to cease to apply.

People's Meetings.
55B.

(1)

A people's meeting need not be held under section 42

before a meeting of the States and subsection (2) shall apply to that States'

bb

Order in Council No. III of 2005; amended by No. XXII of 2010; No. XI of
2012; No. V of 2014; and Alderney Ordinance No. IX of 2016.
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meeting if a people's meeting has not been so held.

(2)

After the reading of each item in the Billet d'État, the

President shall call upon a member of the States to provide a report
summarising relevant comments made in writing by members of the public
in response to the publication of the Billet d'État under section 41 ("the
report"); and Rules 9(1), 11 and 12 of the States of Alderney Rules of
Procedure, shall apply as follows –

(a)

the last sentence of Rule 9(1) shall apply as if it
referred to that member reporting the numbers
and composition of people who had made such
comments in writing, and

(b)

Rules 11 and 12 shall apply as if they referred to
that member and the report.

Public Attendance at meetings of the States.
55C.

States meetings need not be open to the public.

Remote Meetings of the States.
55D.

(1)

The States may meet remotely.

(2)

A member of the States, the Greffier or the person

presiding in the States shall be treated for all purposes of or under this Law
as present in a remote meeting of the States (including, but not limited to, the
purpose of forming a quorum in accordance with section 45(3) or 55F) if, by
means of electronic communications or telecommunications or otherwise –
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(a)

the member, the Greffier or the person
presiding, as the case may be, has declared that
he or she is present, and

(b)

in the case of a member of the States or the
Greffier, the person presiding has declared that
the member or the Greffier, as the case may be,
shall be treated as present,

except where a member of the States is required to leave the remote meeting
in accordance with any provision of or under this Law.

(3)

For the purposes of this section, a meeting of the States

is a remote meeting if members of the States and the person presiding
communicate and vote during the meeting solely, or primarily, by means of
electronic communications or telecommunications.

Proxy voting at meetings of the States.
55E.

(1)

The President may prescribe certain reasons for

absence ("Authorised Absence") from a meeting of the States, which shall
entitle a member of the States ("first member") to arrange for the first
member's vote to be cast by another member acting as proxy if the first
member's circumstances require the first member to take an Authorised
Absence from a meeting of the States.

(2)

The President shall make directions as to the manner in

which proxy arrangements under subsection (1) shall operate in relation to
an Authorised Absence.
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(3)

Despite section 55D(2), reasons for an Authorised

Absence may include where a member is absent for only part of a meeting of
the States because it is necessary or expedient for the purposes of other
States business or a member is unable to vote remotely due to a failure in
telecommunications,

electronic

communications

or

other

means

of

communication.

Quorum at a meeting of the States.
55F.

(1)

The quorum at a meeting of the States is a minimum of

5 States members holding office at the time of the meeting in addition to the
person presiding at that meeting.

(2)

Subsection (1) does not affect the provisions of section

45(3) in relation to resolutions of the States to the extent that their
implementation would require the amendment of this Law.

New procedures applying to remote meetings of the States.
55G.

(1)

The following procedures shall apply where the States

meet remotely.

(2)

The Greffier shall make arrangements to enable a

member of the States who is absent at the start of a day on which there is a
meeting of the States to declare that the member –

(a)

is present,

(b)

intends to follow proceedings, and
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(c)

is able to vote by means of electronic
communications,

telecommunications

or

otherwise on that day.

(3)

The Greffier shall inform the person presiding at the

meeting of the States of the name of each member of the States who has made
a declaration under subsection (2) and, the person presiding shall state that
those members are present and instruct the Greffier to keep a record of that
fact in the Official Report.

(4)

Arrangements made by the Greffier shall include

arrangements for members to make a declaration under subsection (2) after
proceedings of the States have started; and the President may admit such a
member to the remote meeting at any time.

Modifications to the States of Alderney Rules of Procedure for remote
meetings of the States.
55H.

(1)

The States of Alderney Rules of Procedure shall apply

to remote meetings of the States with the following modifications.

(2)

Rules 8(2) and 9(3) shall not apply.

(3)

Rule 8(4) and the last sentence of Rule 8(5) shall apply

as if each reference to "to withdraw from the precincts of the States" read "to
leave the remote meeting of the States".

(4)

Rule 16 shall apply as if "rising and" read "notifying the

President by electronic communications or telecommunications".
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Power of Policy and Finance Committee to prescribe further rules of
procedure in relation to remote meetings of the States.
55I.

(1)

The Policy and Finance Committee may make rules of

procedure applicable to remote meetings of the States supplementing
relevant provisions of this Part and provision applying further modifications,
for the purpose of such meetings, to the States of Alderney Rules of
Procedure and any other rules of procedure relating to meetings of the States
prescribed under section 45; and section 45 shall be construed accordingly.

(2)

For the avoidance of doubt, and without prejudice to

subsection (1), the States may –

(a)

prescribe rules of procedure applicable to
remote meetings of the States, and

(b)

(whether

meeting remotely

or

otherwise)

resolve to amend, or revoke, rules of procedure
prescribed

by

the

Policy

and

Finance

Committee under subsection (1).

Meetings of committees.
55J.

(1)

A member of a committee of the States or the Chief

Executive acting as clerk of the committee, who is in communication with
other members of the committee by telephone, live television link or any
other means of telecommunications or electronic communications, so that
each member of the committee can hear or read what is said or
communicated by each of the others, is deemed, subject to subsection (2), to
be present in person for all purposes relating to a meeting of that committee
including calculating the quorum at the meeting under subsection (5).
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(2)

In the event that a means of communication referred to

in subsection (1) fails, is corrupted or the person presiding at the meeting in
accordance

with

section

50(3)

("person

presiding")

considers

that

confidentiality is compromised, the person presiding shall have the
discretion to determine at any time during the course of the meeting that the
member, or the Chief Executive acting as clerk of the committee, who is
affected by that failure, corruption or compromising of confidentiality is no
longer deemed to be present in person at the meeting.

(3)

For the avoidance of doubt, a determination under

subsection (2) does not affect the validity of the proceedings of the committee
for any purpose prior to the making of that determination.

(4)

The reference to the "Chief Executive acting as clerk of

the committee" includes any person appointed as the Secretary of the
Committee or a person acting in that person's stead as referred to in rule 7 of
the Rules of Procedure for States' Committees.

(5)

The quorum at a meeting of a committee of the States is

one half (or the nearest number above one half) of the number of members of
the Committee including the person presiding.

Interpretation of Part IVA.
55K.

In this Part, unless the context requires otherwise –

"Civil Contingencies Authority" means the body of that name
established under section 1 of the Civil Contingencies (Bailiwick of
Guernsey) Law, 2012,
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"Official Report" means the Official Report of the States of the
Island of Alderney, also known as "Hansard",

"Rules of Procedure for States Committees" means the States
of Alderney Rules of Procedure for States Committees made in
August, 2005, and

"States of Alderney Rules of Procedure" means the States of
Alderney Rules of Procedure made on 17th March, 2010.

Chief Pleas of Sark

Modification of the Sark Reform Law.
36.

(1)

The Reform (Sark) Law, 2008cc shall apply as if modified as

(2)

After Part IV insert the following Part –

follows.

"PART IVA
EMERGENCY PROCEDURES

Application.
55A.

(1)

This Part shall apply only in the circumstances set out

in subsection (2) and despite any other provisions of or under this Law.

cc

Order in Council No. V of 2008; amended by No. XII of 2011; No. IX of 2016.
There are other amendments not relevant to this provision.
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(2)

The circumstances are that the Speaker has made a

determination, upon representations from the Civil Contingencies Authority,
in the light of circumstances prevailing in Sark in relation to Severe Acute
Respiratory Syndrome Coronavirus 2, which make it appropriate for this Part
to apply.

(3)

This Part shall cease to apply if the Speaker makes a

further determination, upon representations from the Civil Contingencies
Authority, in the light of circumstances prevailing in Sark in relation to
Severe Acute Respiratory Syndrome Coronavirus 2, that it is appropriate for
it to cease to apply.

Public attendance at meetings of the Chief Pleas.
55B.

Meetings of the Chief Pleas need not be open to the public.

Remote meetings of the Chief Pleas.
55C.

(1)

The Chief Pleas may meet remotely where the Speaker,

upon representations from the Civil Contingencies Authority in the light of
circumstances prevailing in Sark, considers that it might not be possible to
convene or maintain a quorate physical meeting of the Chief Pleas.

(2)

A member of the Chief Pleas, the Greffier, the Prévôt

and the Treasurer shall be treated for all purposes as present at a remote
meeting of the Chief Pleas (including, but not limited to, the purpose of
forming a quorum in accordance with section 55F) if, by means of electronic
communications or telecommunications or otherwise –
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(a)

the member, the Greffier, the Prévôt or the
Treasurer, as the case may be, has declared that
he or she is present, and

(b)

in the case of a member other than the Speaker
or other person presiding at the meeting
("person presiding"), and in the case of the
Greffier, Prévôt or Treasurer, the person
presiding has declared that the member,
Greffier, Prévôt or Treasurer, as the case may
be, shall be treated as present.

(3)

For the purposes of this section and section 55D, a

meeting of the Chief Pleas is a remote meeting if members of the Chief Pleas,
the Greffier, the Prévôt and the Treasurer communicate with one another and
(in the case of Conseillers) vote during the meeting solely, or primarily, by
means of electronic communications or telecommunications so that each can
hear what is said or communicated by each of the others.

Rules of procedure for remote meetings of the Chief Pleas.
55D.

(1)

The Chief Pleas of Sark Rules of Procedure made on 2nd

October, 2013 under section 36(1) ("the Rules of Procedure") apply to remote
meetings of the Chief Pleas subject to the provisions of this section.

(2)

The Greffier must make arrangements to enable

members of the Chief Pleas who are absent at the start of a day on which a
remote meeting of the Chief Pleas takes place to declare that they are present
at the meeting, that they intend to follow the proceedings of the Chief Pleas
and that they are able to vote by means of electronic communications or
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telecommunications on that day.

(3)

The Greffier must inform the Speaker of the names of

every member who has made the declaration under subsection (2) and the
Speaker must state that those persons are present and instruct the Greffier to
record that fact in the Minutes.

(4)

The following modifications to the Rules of Procedure

shall apply to remote meetings –

(a)

rules 4(2), 11(2) and (6), 14(3) and 18(2) shall not
apply,

(b)

in rule 1 –

(i)

in paragraph (3), the words "the same
place and" shall not apply,

(ii)

in paragraph (4), for "placed in the
official Island Notice Boxes" substitute
"published

on

the

official

Sark

Government Website and in such other
form as the Speaker may determine",
and the words "publicly available in
paper form and" shall not apply,

(c)

in rule 12(2), the words "from the floor" shall
not apply,
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(d)

in rule 14 –

(i)

in

paragraph

declaration,

(1),
or

for
any

"written
updated

information, is submitted" substitute
"declaration of interests, or updated
information, is submitted to the Greffier,
which may be submitted via electronic
communications or telecommunications,
and which declaration or updated
information shall be communicated by
the Greffier to the Speaker",

(ii)

in paragraph (2), for "declare his interest
and

withdraw

from

the

Chamber

during" substitute "declare his or her
interest to the Speaker via electronic
communications or telecommunications
and take no part in",

(iii)

for

paragraph

(4),

substitute

"A

Conseiller who has declared his or her
interest in an issue and is taking no part
in the consideration of that issue in
accordance with paragraph (2) may, if
so requested by any other Conseiller,
contribute

factual

or

technical

information for the purpose of any
general debate of the issue in question.",
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(e)

in rule 17, add at the end "For the purposes of,
and subject to, this rule, a Member may
interrupt another Member by notifying the
Greffier via electronic communications or
telecommunications stating "Point of Order" or
"Point of Correction", as the case may be, and
waiting to be invited to speak by the Speaker",

(f)

in the first sentence of rule 19, for "a vote shall
be conducted" substitute "a vote shall be
conducted by appel nominal by means of
electronic

communication

or

telecommunications",

(g)

in rule 21 –

(i)

for

paragraph

(1),

substitute

"A

Conseiller may vote only by appel
nominal

by

means

of

electronic

communication or telecommunications
(except where the Conseiller is entitled
by virtue of section 55E to vote by
proxy)",

(ii)

in paragraph (2), the first sentence shall
not apply.

(5)

The Policy & Finance Committee may make rules of
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procedure applicable to remote meetings of the Chief Pleas, including (but
not limited to) provision supplementing this section, and provision
modifying the Rules of Procedure.

(6)

For the avoidance of doubt, and without prejudice to

subsection (5), the Chief Pleas may, whether meeting remotely or otherwise,
by resolution –

(a)

make rules of procedure applicable to remote
meetings of the Chief Pleas, and

(b)

amend, or revoke, rules of procedure made by
the

Policy

&

Finance

Committee

under

subsection (5).

Proxy voting at meetings of the Chief Pleas.
55E.

(1)

The Speaker may prescribe certain reasons for absence

("Authorised Absence") from a meeting of the Chief Pleas, which shall entitle
a Conseiller ("first Conseiller") to arrange for his or her vote to be cast by
another Conseiller acting as a proxy if the first Conseiller's circumstances
require him or her to take an Authorised Absence from a meeting of the
Chief Pleas.

(2)

The Speaker shall make directions as to the manner in

which proxy arrangements under subsection (1) shall operate in relation to
an Authorised Absence.

Quorum at a meeting of the Chief Pleas.
55F.

The quorum at a meeting of the Chief Pleas is a minimum of
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seven Conseillers in addition to the person presiding at that meeting.

Meetings of committees.
55G.

(1)

A member of a committee of the Chief Pleas who is in

communication with the other members of the committee by telephone, live
television link or any other means of telecommunications or electronic
communications, so that each member of the committee can hear or read
what is said or communicated by each of the others, is deemed, subject to
subsection (2), to be present at a meeting of the committee for all purposes
relating to that meeting, including calculating the quorum at the meeting
under section 43(5) or 44(5) and under rule 13 of the Constitution and
Operation of Chief Pleas Committee Rules, made on 2nd October, 2013.

(2)

In the event that a means of communication referred to

in subsection (1) fails or is corrupted, or the chairman or other person
presiding at a meeting in accordance with section 46(3) ("person presiding")
considers that confidentiality is compromised, the person presiding shall
have the discretion at any time during the meeting to determine that a
member who is affected by that failure, corruption or compromise of
confidentiality is no longer deemed to be present at the meeting.

(3)

For the avoidance of doubt, a determination under

subsection (2) does not affect the validity of the proceedings of the committee
for any purpose prior to the making of that determination.

Interpretation of Part IVA.
55H.

In this Part of this Law, unless the context requires otherwise,

"Civil Contingencies Authority" means the body of that name established
under section 1 of the Civil Contingencies (Bailiwick of Guernsey) Law,
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2012.".

PART XI
MISCELLANEOUS AND FINAL

Population Management Law: Employment Permits.
37.

(1)

The holder of a –

(a)

Long Term Employment Permit,

(b)

Medium Term Employment Permit, or

(c)

Short Term Employment Permit

granted by the Administrator under the Population Management Law and in force at
the time these Regulations are made, may, during the period of validity of that
Permit –

(i)

be resident without being employed, and

(ii)

be employed by an employer other than the
employer or category of employer specified for
that purpose in the Permit,

and the Permit (including the conditions set out therein) shall be deemed to be
varied to the extent necessary to give effect to the foregoing.

(2)

The provisions of the Population Management Law, any

Ordinance and subordinate legislation made under that Law, and any other
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enactment, shall be deemed to be modified to the extent necessary to give effect to
paragraph (1) and shall have effect accordingly.

(3)

For the avoidance of doubt, this regulation shall not affect the

period of validity of any Certificate or Permit issued or granted under the
Population Management Law, nor the calculation of time for any purpose under that
Law.

(4)

The Administrator may issue guidance in respect of this

(5)

In this regulation –

regulation.

"the Administrator" means the Administrator

of Population

Management under the Population Management Law, and

"the

Population

Management

Law"

means

the

Population

Management (Guernsey) Law, 2016dd.

Cutting and collection of seaweed.
38.

(1)

Notwithstanding

the

provisions

of

any enactment

or

customary law which prohibits, restricts or otherwise regulates the cutting or
collecting of seaweed, the States of Guernsey Committee for the Environment &
Infrastructure ("the Committee") may issue a notice authorising a person to cut,
collect, land, lift and carry seaweed for the purpose set out in the notice, and, to the
extent necessary for that cutting, collecting, landing, lifting and carrying only,

dd

Order in Council No. VI of 2016; as amended by No. IV of 2018; Ordinance
No. VII of 2017; and Ordinance No. XXVII of 2018.
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temporarily to deposit seaweed on slips or coastal walls.

(2)

A notice issued under this regulation may contain such

conditions, and be valid for such period, as the Committee thinks fit.

(3)

The Committee may vary or revoke a notice issued under this

regulation, and the power to vary or revoke a notice is without prejudice to the
power to issue a new notice in respect of the same person.

(4)

For the avoidance of doubt, in this regulation "seaweed"

includes (but is not limited to) –

(a)

drift weed, and

(b)

the sea alga Chondus crispus.

Offences by legal persons and unincorporated bodies.
39.

(1)

Where a legal person is guilty of an offence under these

Regulations, and the offence is proved to have been committed with the consent or
connivance of, or to be attributable to any neglect on the part of –

(a)

any director, manager, secretary or other similar
officer, or any foundation official, of the legal person,
or

(b)

any person purporting to act in any such capacity,

he or she as well as the legal person is guilty of the offence and may be proceeded
against and punished accordingly.
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(2)

Where the affairs of a legal person are managed by its

members, subsection (1) applies in relation to the acts and defaults of a member in
connection with his or her functions of management as if he or she were a director.

(3)

Where an offence under these Regulations is committed by an

unincorporated body and is proved to have been committed with the consent or
connivance of, or to be attributable to any neglect on the part of –

(a)

in the case of a partnership, any partner,

(b)

in the case of any other unincorporated body, any
officer of that body who is bound to fulfil any duty
whereof the offence is a breach or, if there is no such
officer, any member of the committee or other similar
governing body, or

(c)

any person purporting to act in any capacity described
in paragraph (a) or (b),

that person as well as the unincorporated body is guilty of the offence and may be
proceeded against and punished accordingly.

(4)

Where an offence under these Regulations is alleged to have

been committed by an unincorporated body, proceedings for the offence must be
brought in the name of that body and not in the name of any of its members.

(5)

A fine imposed on an unincorporated body on its conviction

of an offence under these Regulations must be paid from the funds of that body.
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Revocation and savings.
40.

(1)

The Emergency Powers (Coronavirus) (General Provision)

(Bailiwick of Guernsey) (No. 2) Regulations, 2020ee and the Emergency Powers
(Coronavirus) (General Provision) (Bailiwick of Guernsey) (No. 2) (Amendment)
Regulations, 2020ff are revoked.

(2)

Anything done under or for the purposes of regulations

revoked under paragraph (1) ("the revoked regulations") before the commencement
of these Regulations shall, to the extent that the same is required or authorised to be
done under or for the purposes of these Regulations, have effect as if done under or
for the purposes of the equivalent provision of these Regulations; and for the
avoidance of doubt, the revocation of the revoked regulations does not affect any
restriction, requirement, condition, prohibition, or penalty, imposed thereunder
(including in a direction made thereunder and anything done under a direction).

(3)

Anything in the process of being done under or for the

purposes of the revoked regulations before the commencement of these Regulations
may, to the extent that the same is required or authorised to be done under or for the
purposes of these Regulations, be continued to be done under or for the purposes of
the equivalent provision of these Regulations.

(4)

Any reference howsoever expressed in any enactment or

subordinate legislation to a revoked regulation which is re-enacted (with or without
modification) by or under these Regulations shall (unless the contrary intention

ee

G.S.I. No. 56 of 2020.

ff

G.S.I. No. 57 of 2020.
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appears) be construed as a reference to the provision as re-enacted.

(5)

In so far as any subordinate legislation made or other thing

done (or having effect as if made or done) under or for the purposes of a revoked
regulation could be made or done under or for the purposes of these Regulations, it
shall (unless the contrary intention appears) have effect as if made or done under or
for the purposes of these Regulations.

Interpretation: general.
41.

(1)

In these Regulations, unless the context requires otherwise –

"the Authority": see regulation 1(2),

"coronavirus"

means

Severe

Acute

Respiratory

Syndrome

Coronavirus 2 and/or COVID-19,

"Medical Officer of Health" means the Medical Officer of Health
appointed by the States of Guernsey Policy & Resources Committee and
includes the Deputy or Acting Medical Officer of Health for the time being,
and any officer authorised by the Medical Officer of Health to exercise the
Medical Officer of Health's functions under these Regulations,

"the MOH": see regulation 1(1),

"by post" means by recorded delivery service or ordinary letter post,
and

"the Registrar-General" means the Registrar-General of births and
deaths for the Bailiwick.
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(2)

Other terms used in these Regulations in provisions modifying

an enactment have the same meaning as in that enactment.

(3)

For the avoidance of doubt, the powers of police officers under

these Regulations are exercisable in addition to all other powers which police officers
may exercise.

Citation.
42.

These Regulations may be cited as the Emergency Powers

(Coronavirus) (General Provision) (Bailiwick of Guernsey) (No. 3) Regulations, 2020.

Extent.
43.

(1)

Subject to paragraph (2), these Regulations shall have effect

throughout the Bailiwick.

(2)

Parts V, VI and VII shall have effect in Guernsey only, except

for Part VII which shall have force in Guernsey, Herm and Jethou for the purposes of
the Health and Safety (Gas) (Guernsey) Ordinance, 2006.

Commencement.
44.

These Regulations shall come into force on 13th June, 2020.

Dated this 12th day of June, 2020

G.A. ST PIER
Chairman of the Civil Contingencies Authority
For and on behalf of the Authority
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SCHEDULE 1
Regulation 19

MODIFICATION OF LEGISLATION RELATING TO MENTAL HEALTH

Interpretation.
1.

References in this Schedule to –

(a)

sections are to sections of the Mental Health (Bailiwick of
Guernsey) Law, 2010 ("the 2010 Law"), and

(b)

rules are to rules of the Mental Health Review Tribunal
Procedure Rules, 2012 ("the 2012 Rules").

2.

Expressions in this Schedule and in the 2010 Law or the 2012 Rules

shall have the same meaning as in that Law or those Rules (as the case may be).

Forms.
3.

Where any form prescribed in the Mental Health (Treatment and

Forms) Regulations, 2013 or under the 2012 Rules is inconsistent with a modification
made by these Regulations, the form –

(a)

may, in connection with that modification, be used with
appropriate amendments, and

(b)

is otherwise, for use in that connection, to be read with such
amendments as are necessary to reflect that modification.
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Modification of the 2010 Law.
4.

Where section 56(1)(b) applies (administration of medicine for more

than three months), an approved medical practitioner (other than the responsible
medical officer of the patient) may give a certificate under section 56(3)(b)
(appropriateness of treatment without understanding or consent) if the responsible
medical officer is of the opinion that complying with the requirement under that
provision for the certificate to be given by a second opinion approved doctor is not
reasonably practicable or would involve unreasonable delay.

5.

An approved medical practitioner acting in accordance with section

56(3)(b) as modified by paragraph 4 may give a certificate under that section having
consulted only one person, if that practitioner is of the opinion that complying with
the requirement under section 56(4) is not reasonably practicable or would involve
unreasonable delay.

6.

The person consulted in accordance with section 56(4) as modified by

paragraph 5 –

(a)

must have been professionally concerned with the patient's
medical treatment, and

(b)

must not be the responsible medical officer of the patient.

Modification of the 2012 Rules.
7.

For the purposes of any hearing subject to the 2012 Rules –
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(a)

the Tribunal is deemed to be properly constituted by the
members of the Tribunal sitting within or without the
Bailiwick, or a combination thereof,

(b)

where the legally qualified member is of the opinion that it is
not reasonably practicable or would involve unreasonable
delay for one, or both, of the other members of the Tribunal to
participate in the hearing, the Tribunal is deemed to be
properly constituted by the legally qualified member –

(i)

sitting with the other member able to participate, or

(ii)

sitting alone,

(as the case may be),

(c)

notwithstanding subparagraph (b), where, after hearing from
the

patient’s

legal

representative

or

the

patient

(if

unrepresented), the legally qualified member is of the opinion
that it is in the patient’s interests that the hearing takes place
before a single member of the Tribunal (including, but not
limited to, where the patient’s mental disorder might be
adversely affected by the participation of multiple members of
the Tribunal by telephone), the Tribunal is deemed to be
properly constituted by the legally qualified member sitting
alone, and that member may consult with the other members
of the Tribunal where it is in the interests of justice to do so,
and
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(d)

for the avoidance of doubt, the Tribunal may exercise any or
all of its powers under the 2010 Law where it is constituted in
accordance with this paragraph.

8.

Any hearing which takes place in accordance with paragraph 8 shall

be deemed for all purposes (including that of determining the lex fori) to have taken
place in Guernsey and the courts of Guernsey accordingly have jurisdiction in
accordance with Part VI of the Law, and sections 46 and 47 have effect accordingly.
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SCHEDULE 2
Regulation 29

PROVISIONS OF THE SAFETY OF EMPLOYEES (MISCELLANEOUS
PROVISIONS) ORDINANCE, 1952

1.

Section 8(2).

2.

Section 15(6).

3.

Section 16(4).

4.

Section 17(4).

5.

Section 19(2).

6.

Section 24(2)(a).

7.

Section 24(2)(b).
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___________________________________________________________________________
EXPLANATORY NOTE
(This note is not part of the Regulations)
These Regulations are emergency regulations made by the Civil Contingencies
Authority under Part 3 of the Civil Contingencies (Bailiwick of Guernsey) Law, 2012
("the Law"). They are made on the occurrence of an emergency, within the meaning
of the Law, in the Bailiwick, arising from the urgent need to prevent, control or
mitigate the spread of the virus Severe Acute Respiratory Syndrome Coronavirus 2
and the disease caused thereby, COVID-19 (referred to together in these regulations
as coronavirus). They are prefaced with a statement by the Civil Contingencies
Authority, as required by section 12(2) of the Law. COVID-19 was made a notifiable
disease for the purposes of the Public Health Ordinance, 1936 on 10th February 2020.
These Regulations revoke and re-enact (with minor modifications) regulations
previously made by the Civil Contingencies Authority in respect of the coronavirus
pandemic.
These Regulations will come into force on the 13th June, 2020 and shall have
temporary effect only in accordance with the provisions of section 16 (duration and
scrutiny of emergency regulations) of the Law.
Part I - screening, assessment and powers to detain etc.
This Part places a requirement to self-isolate on persons arriving in the Bailiwick,
enables the Medical Officer of Health to place restrictions and requirements on other
persons who are or who may be infected with coronavirus, and makes provision in
respect of related matters, including powers for the Medical Officer of Health to
impose screening requirements, to detain people and to keep people in isolation. The
provisions also create criminal offences and confer powers of enforcement on police
officers, and provide for applications to vary or revoke requirements or restrictions
imposed under this part to be made to the Royal Court.
Part II - control of premises, gatherings etc., and movement of persons
This Part enables the States Committee for Health & Social Care ("the Committee") to
impose restrictions in relation to licensed (and other non-residential) premises, and
empower the Committee to impose restrictions in relation to events, gatherings and
meetings, and the movement of people outside their homes. The regulations in this
Part also create criminal offences, and confer powers of enforcement on police
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officers. The Committee must consult the Medical Officer of Health before exercising
the powers under the regulations, and in addition must consult Her Majesty's
Procureur when issuing a direction imposing restrictions in relation to the
movement of persons outside their homes; and when exercising powers in relation
to premises in Alderney and Sark, the relevant Committees on those islands must
also be consulted.
Part III – mental health
Schedule 1 to these Regulations sets out the modifications to be made to mental
health legislation having effect in the Bailiwick.
Paragraphs 4 to 6 of Schedule 1 modify the Mental Health (Bailiwick of Guernsey)
Law, 2010 ("the Law") to permit an approved medical practitioner (rather than only a
second opinion approved doctor) to provide a certificate for the purposes of section
56 of the Law and, in doing so, that practitioner will only be required to consult with
one person, where the practitioner is of the opinion that is not reasonably practicable
or would involve unreasonable delay to comply with the unmodified requirements.
Paragraphs 7 to 8 modify the Mental Health Review Tribunal Procedure Rules, 2012
to provide that the Mental Health Review Tribunal ("the Tribunal") may properly be
constituted according to specified criteria.
Parts IV and V - registration of deaths and still-births, and cremations in Guernsey
These Parts temporarily modify procedures in relation to registration of deaths and
still births in Guernsey and Sark and in Alderney (Part IV) and in relation to
cremations in Guernsey (Part V). These amendments are to remove requirements for
things to be done in person and to simplify procedures relating to registration of
deaths and still-births and cremations during the current emergency situation.
The modifications in relation to registration of deaths and still-births are to remove
requirements to make declarations of death in person, for a doctor signing a medical
certificate of death to certify that he or she had attended the deceased during his or
her last illness and to disapply requirements limiting the time a body is kept
provided it is in the custody of the States of Guernsey (where the body is in
Guernsey), the States of Alderney (where the body is in Alderney) or the relevant
funeral director.
The modifications in relation to cremations are to remove the requirements for an
application for cremation to be verified by being countersigned or by the applicant
giving a declaration made on oath and for a confirmatory medical certificate to be
given (Form C in the Cremation Ordinance, 1972).
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Part VI - parochial meetings, etc.
Part VI makes provision enabling parish business to be conducted despite the
inability to hold parish meetings. For all normal parish business, including approval
of the expenditure to be incurred by each parish, and the rates to be levied in order
to meet that expenditure, decisions will be made by the Constables and Douzaine in
respect of all matters, but after consultation with the Rector and Churchwardens
where the decision concerns ecclesiastical matters. Notice of the matters to be
determined and the proposed decision in each case will be published in La Gazette
Officielle and further information and documents will be made available on a
specified website; and ratepayers will be given an opportunity to make
representations. Meetings of the Constables and Douzaine may be held remotely, in
line with the provisions for States' Committees already agreed. The Constables and
Douzaine must take into account of any representations received. Their decision
must be notified to the ratepayers who will then have the opportunity to oppose the
application to the Royal Court for confirmation of the decision in relation to the
"remède", having given prior notification to the Greffe and the parish of their
intention to object. Any necessary elections during the emergency period may be
substituted by appointments by the Dean of the Douzaine, after consultation with
the Rector and Churchwardens where appropriate. Such appointments will expire
one month after the regulations cease to have effect when an election will need to be
held in order to fill any vacancy in the normal way.
Part VII - health and safety
Part VII allows the Chief Health and Safety Officer ("the Chief Officer") to grant a
certificate disapplying the requirements for examination, testing and inspection set
out in regulation 29 and Schedule 2 in respect of equipment, an occupier's electrical
installation or gas appliance and flue (as the case may be) specified in an application.
A certificate may only be given where the Chief Officer is of the opinion that the
disapplication will not prejudice the safety of any person operating the equipment
etc. or any other person likely to be affected by its operation. The certificate may only
disapply the relevant requirement for a period of up to 30 days, and may not
disapply any other health and safety requirement (and, in particular, the
requirement to keep the equipment etc. in a safe condition and good working order).
Part VIII – the Court of Appeal
The provisions in Part VIII enable the Court of Appeal to conduct its proceedings
remotely, and enable a Judge of Appeal to be sworn into office by the Royal Court
constituted by the Bailiff sitting alone.
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Part IX - schools
Part IX empowers the Medical Officer of Health to exercise her powers to require
schools to take measures to prevent the spread of infection in Sark, and provide, for
the avoidance of doubt, that such measures may include the immediate closure of
any school.
Part X - the States of Deliberation, the States of Alderney and the Chief Pleas of Sark
States of Deliberation
The regulations relating to the States of Deliberation provide that the Reform
(Guernsey) Law, 1948 shall apply as if modified by the insertion of a new Article
enabling the States of Deliberation to meet remotely. This Part also empowers the
States' Assembly & Constitution Committee to make Rules of Procedure governing
remote meetings of the States held pursuant to the inserted Article, and includes
provision modifying the application of the Reform (Guernsey) Law, 1948 and the
States Reform (Guernsey) Law, 2015 to enable the terms of office of People's
Deputies elected in 2016 (and at any subsequent election to fill any casual vacancy)
to extend beyond 30th June 2020, and the General Election to be held in June 2021
instead of June 2020.
States of Alderney
The regulations relating to the States of Alderney apply the Government of Alderney
Law, 2004 as if modified by adding a new Part relating to emergency procedures in
relation to meetings of the States of Alderney and committees of the States of
Alderney, including provision allowing meetings of the States of Alderney to take
place remotely during the current emergency. The Part only applies where the
President of the States of Alderney has made a determination, following
representations from the Civil Contingencies Authority, that it is appropriate for it to
apply in the light of the circumstances in Alderney in relation to coronavirus. The
Part will cease to apply when the President makes a determination, following
representations from the Civil Contingencies Authority in the light of circumstances
in Alderney in relation to coronavirus, that it is appropriate for it to cease to apply.
The emergency procedures include special arrangements so that public meetings do
not need to be held, to allow for proxy voting in the States of Alderney, to reduce the
quorum of the States of Alderney and to allow members of committees of the States
of Alderney to take part in meetings remotely.
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Chief Pleas of Sark
The regulations relating to the Chief Pleas of Sark make special arrangements for the
procedures of the Chief Pleas and its committees by removing the obligation to hold
meetings in public, allowing for proxy voting in the Chief Pleas, reducing the
quorum for meetings of the Chief Pleas and allowing members of the committees of
the Chief Pleas to take part in meetings remotely. They also make provision for
meetings of the Chief Pleas to be held remotely if the Speaker, upon representations
of the Civil Contingencies Authority, considers that it might not be possible to
convene or maintain a quorate physical meeting of the Chief Pleas. The regulations
make provision for the procedure to be followed when a remote meeting, as defined,
is held, including modifications to the existing Chief Pleas of Sark Rules of
Procedure.
Part XI - miscellaneous and final provisions
The provisions in Part XI include regulations providing for the deemed variance of
Long Term Employment Permits, Medium Term Employment Permits and Short
Term Employment Permits, to allow the holder to be resident without being
employed and to be employed by a different employer from that specified in the
Permit; and for the modification of the Population Management (Guernsey) Law,
2016 and other legislation to the extent necessary to give effect to this.
They include a regulation (38) providing for the Committee for the Environment &
Infrastructure to permit the cutting and collecting of seaweed when this would
otherwise by prohibited (so facilitating the on-Island manufacture of sanitising gels).
They also include provisions dealing with offences by legal persons and
unincorporated bodies, revocation and savings, interpretation, citation, extent (they
are Bailiwick-wide) and commencement.

83

