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EXECUTIVE SESSIONS

Because the underlying princlple of the Open Mestings Law Is thal the forrmation of public policy is the public's buslmoess
and, therefore should nof (generally) be conducted in sacrel, the exceptions fo "openness” provided In the OML., ares lImitad
to toplcs where the General Assembly has determined that private discussion may better serve the public Interest.
TopiGs of executlve seesiong
Executive sesslons are private meetings of the public body from which the general public Is excluded. Executlva sesslons
are permitted under the OML. for consideration of the following taples:
* Property transactions :
An executlve segslon may be held to discuss the purchase, acquisition, lease, transfer or sale of real, persongl,
or other property [nterests so long as the executive session Is not held {o conceal an official’s personal Interest
In the property. s
* Alforney conferences
Although the mere presence of an attorney does not justify an exaculive session, the governing body may call-an
exacutive session "for {he Purposes of recelving legal advice on specific legal questions,™s
* Confidential matters under state or federal law
If any state or federal law requires confidentlality of g parllcular matter to be discussed, an execulive session may be
called. When announcing that It will go into executive sesslon for this purpose, the governing body must announce
the specific statutory cltation or rule that requires the confidentiality of the matter to be discussed, 1’
* Security arrangements or in vestigations
The speclalized details of security arrangements or investigations may be discussed in executive $@ssion 4
* Negotiations
A governing body may call an executive sesslon to “determine posilions relative to matters that may be subject to
negotiations," develop a “strategy for negotiations,” and instruct the negotiators.4
* Persannel matters
Personnel matters may be discussed In executive session; howaver, If the discussion involves a specific employee,
that employee may request an open meeting. If the discussion involves more than one employse, an executive
sesslon may be held unless all of the employees request that the meeting be open to the public.5 While “personnel
matters” Is not defined, it is provided that this term does not include discussions of any member of a local public
body, any elected official, the appointment of any person to fill a vacancy in a local public body or elected office, or
discussion of personnel policies that do not require discussion of particular employees. 5t
* Documents protected under Open Records Act
Discussion that involves consideration of documents protected by the mandatory nondisclosure provision of the
Open Records Act may be held in an executive session. However, discussion of documents protected under the

“‘work product” or “deliberative process” privileges in the Open Records Act must occur in an open meeting unless an
independent basls for an executive session concerning such documents exists, 62

The sections of the Open Meetings Law specifying the permitted topics for discussion in executive session have not been
interpreted by the courts, and many are open to varied interpretations, Councils or boards often consider other factors
beyond the legal question of whether an executive session may lawfully be held when determining whether to close a
meeting to the public. Executive sesslons are often controversial. While the statute may permit an executive session for

discussion of a particular topic, sometimes the most politically productive way to confront an issue is during an open
meeting.

45 C.R.S § 24-6-402(4)(a

48 C.R.S § 24-6-402(4)(b

47 CR.S § 24-6-402(4)(c)

48 C.R.S § 24-6-402(4)(d)
)

49 C.R.S § 24-6-402(4)(e). This is an apparent exception to the general prohibltion on adoption of g formal position in executive
session. See C.R.S. § 24-6-402(4).

50 C.R.8 § 24-6-402(4)(f)(1). See also Gumina v. City of Sterling, 119 P.3d 527, 532 (Colo. App. 2004). (Finding, by extension, that

prior natifleation of employee fo be discussed is g condition precedent to a lawful executive sesslon, If the sesslon Is announced to
discuss personnel matters).

51 - C.R.S § 24-6-402(7)(Il.

92 C.R.S § 24-6-402(4)(g); See also infra pages 11 to 14 (discussing items falihg under the mandatory nondisclosure provisions of the
Open Records Act).

).
)

. See, e.g., Gillies v, Schmidf, 556 P.2d 82, 86 (Colo. App. 1976),

6 - COLORADO MUNICIPAL LEAGUE




PO

Eroenmn

et

R Nr—

e

85 CR.S § 24-6-402(2)(d)(Il).

Procedure for calling an executive senalon

The governing body may only call an exacullve session at a regular or spectal meeling." While the Open Meetings Law
raqulres "full and timely noflce” of tha ragular ot speclal meeling, nothing In the stalute requlres any particular reotlce of the
governing body's Intentlon (o holg an execullve sesslon as parl of thal meeling. Thus, there Is apparently no noslee

requirement that would Impalr the governing body fram spontaneously calling an execullve session durlng one ©f Itg
meetlngs,

The govarning bady nust firsl announce the lople of dlscusslon, Including the spedlfic slallon Lo the OML (hed euthorlzes
Gonelderation of the anhounced tople In executlve sesslon, as well as “Identificalion of the particular matler to i?'tii dlssussed
In & much detall as posslble without compromising the Purpose for which the execullve session is authorized." The hody

must then vote on whether 4o hold the saaslon for discussion of the tople(s) announced. Two-thirds of the quorum present

must vote affirmatively befare the govening body can close the teeling to the publle.” The minutes of the regular or
speclal meeting must reflact the tople of diseusslon at the executive sesslon,

Colorado's Court of Appeals has held that fallure to comply with the procedural prerequisiies of an execulive sesslon car
result in an executve 8esslon not belhg convened. The sesslon is simply part of the open meeting, and the record of such
sesslon Is thus open to fyll public Inspaction, under the Colorado Open Records Act.™

Sample executive sesslon procedures are provided in Appendix 1.

Deliberation Is the purpose ...

The purpose of calling an executive sossion is merely to deliberate on sensitive malters that could be compromised by
premature public disclosure, and no “adaption of any Rraposed palicy, posltion, resolution, tule, regulation, or final action”

may be taken In executlve session, o The discussion on the record af the open meeting must indicate what policy
corislderallons and motivations led to the final decision, 5

Further, the governing body cannot utllize & subsequent open meeting o simply “rubber stamp" the position adopled

by it while in executive session.® The public cannot “particlpate in a public meeting If [i] withesses only the final
recorded vote, " '

The executive session record

The Open Meetings Law requires that executlve sessions be electronically recorded.t The executive sesslon record must
be retalned for at laast 90 days following the date of the executive session.®” The racord may then be disposed of, as are
other government records, consistent with the loca| govetnment's records retention palicy.®

The requirement that a record be made of the executive sesslon is solely to permit policing of the requirements thal
discussion in an executive session focus solely on the matter(s) for which the session is called and that the sesslon be
used for deliberation only, rather than for decision making. Thus, the Open Meetings Law provides that the executive
session record Is nat a public record® and may only be reviewed by a Judge, following certain preliminary showings, to
determine if the bady stayad substantlally “on topic" and did not engage in unlawful declsion making,%s

53 C.R.S. § 24-6-402(4),
54 /g,

56 Gumine, 119 P.3d at 527,

57 C.RS.§ 24-6-402(4); Hudspeth v. Board of County Comm'rs, 667 P.2d 775,778 (Colo. App. 1983); Einarsen v. City of Wheat
Ridge, 604 P24 891, 693 (Colo, App. 1979). But see Note 49 regarding negotiating positions,
58  Hudspeth, 667 P.2d at 778.

S9  Litfleton Educ, Assoc, v, Atapahoe Cnly. Sch, Dist. No. 6, 553 P.2d 793, 798 (Colo. 1976); Baghy v. School Dist, No. 1,528 P.2d

1299, 1302 (Colo, 1974); Hudspeth, 667 P.od 775 (Colo. App. 1983). But see: comment on page 4 regarding right to cure OML
violations recognized by Court of Appeals.

60 Bagby, 528 P.2d at 778,

81 CR.S. § 24—6~402(2)(d.5)(“)(/«\).

62 GCRS.§ 24-6-402(2)(d.5)(I)(E).

63 Required pursuant to G.R S, §§ 24-80-101-112.
64 CR.S.§ 24-6-402(2)(d.5)(I1)(D).

65 See generally C.R.S. § 24-72-204(5.5). The Open Records Act requirements concerning how executive session records are
reviewed are discussed on page 17.
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PENALTIES FOR VIOLATION OF QPEN MEETINGS LAW

The underlying goal of sunshire laws Is 1o create an atmosphere of openness In public mallers, not to “punish” thosze whio
violate the provisions. In keeping with thls prevalling phllosophy, the Colorado law contalna no oriminal sanctions for
nencompliance. Persons seoking redrese for alleged violatlons of the Qpen Meelings Law must satlsfy conventione|
“standing” requirements, (hat I8, they must show an “jury In fact to a legally protocied Interest "o

Although members of governing bodies do 1ot risk criminal punishment for transgresslons, any action taken at a meseting
that does not comply with the Open Meelings l.aw requirements is void.®” Couyrls may also enforce the requirements of tha
Open Meetings Law through Injunctlion,® of course, {here Is also the potental for a serlous loss of confldence In thes
govermnment when offlclal actions are Invalldated because laws aimed at assuring open government are violated.
Furthermore, after in camera review of an executive sesslon record, the court may make public any portions of the record

that reveal the body gelling substantially “off tople” or engaging in unlawful decislon-making while j executive session,o

Finally, If the court finds that a public body has violated the Open Meetings Law, It must award the prevalling citizen or

citizen's costs and reasonable attorney faes.” A prevaliing public body, on the other hand, may only be awarded coslg and
attornay fees If the court finds the action frivolous, vexatious or groundless.

SPECIAL PROVISION REGARDING CHIEF EXECUTIVE OFFICER SEARCH COMMITTEE PROCEDURES
A"search committee” of g locg| public body s requlred fo take the following steps In connection with a search for a “chlef
executive officer of an agency, authorlty, Instltution, or other entity” In an open meeling:

* establish Job search, including writing the Job description;

* sel the deadline for applications; and

* formulate the requirements for applicants, the selection prooedures, and the fime frame for appolnting or employing
the chief executive officer.72

Alist of finalists must be made public no less than 14 days prior to the date on which one of the finalists is appolnted
or employed.’3

66 Pueblo School Dist, v. Colorado High School Activities Assoc,, 30 P.3d 752, 753 (Colo. Ct. App. 2000). (Plalntiff with actual notice of
meeting lacks standing to complain of district's alleged failure to provide "full and timely notice.”)

87 CRS.§ 24-6-402(8); See Gray v. Cily of Manitoy Springs, 598 P24 527, 529 (Colo, Ct, App. 1979),

68 C.R.S. § 24-6-402(9).

89 CR.S.§ 24-72-204(5.5) and page 30 infra.

70 CRS.§ 24-72-204(5.5), Furthermore, thls award does not require that the violation be "knowing or Intentional.” Zubeck v. &l Paso
County Retirement Plan, 961 p.2d 597, 601-602 (Colo. App. 1998),

71 CR.S. § 24-6-402(9).
72 CR.S. § 24-6-402(3.5). Among the questions ralsed by this language is the extent to which this statute may apply when a loca
government does not formally deslgnate a “search committee,” as when the governing body itself canducts the process of hiring

a chief executive officer, Also unclear is the potential scope of the term “chief executive officer;” it seems clear that at least city
managers in municipalities utilizing the council-manager form of government would be included,

73 CRS§ 224-6-402(3.5). The statute does not specify how this list is to be made public. For the definition of © inalist,” as used in this
statute, see C.R.S. § 24-72-204(3)(a)(X1).
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