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GALLY DECLARATION IN SUPPORT OF MOTION TO CLARIFY, MODIFY OR GRANT RELIEF FROM 

RECEIVERSHIP INJUNCTION; AND, TO  INTERVENE  
 

Michael P. Denver, State Bar No. 199279 
DENVER LAW, P.C 
514 W. Pueblo Street, Fl. 1 
Santa Barbara, CA 93105-6207 
Telephone: 805.896.4967 
Email: mdenver@denverlawgroup.law  
 
Attorneys for Intervenor, Jim Gally 
 
 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

SECURITIES AND EXCHANGE 
COMMISSION,  
 

Plaintiff, 
 

v. 
 
RALPH IANNELLIE and ESSEX 
CAPITAL CORPORAITON, 
 

Defendants. 

 Case No.: 2:18-cv-05008-FMO 
 
DECLARATION OF JIM GALLY 
IN SUPPORT MOTION TO 
CLARIFY, MODIFY OR GRANT 
RELIEF FROM RECEIVERSHIP 
INJUNCTION; AND, TO 
INTERVENE 
 
Hearing Date:  July 24, 2025 
Time:               10:00 a.m. 
Ctrm:                6D 
Judge:               Hon. Fernando M. Olguin 
 
Complaint Filed:  June 5, 2018 
Trial Date:  None 

 

  

Case 2:18-cv-05008-FMO-AJR     Document 314-1     Filed 06/23/25     Page 1 of 46   Page
ID #:7427

mailto:mdenver@denverlawgroup.law


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 -2-       
GALLY DECLARATION IN SUPPORT OF MOTION TO CLARIFY, MODIFY OR GRANT RELIEF FROM 
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 I, Jim Gally, hereby declare as follows: 

1. I am over 18 years of age and have personal knowledge of the facts set 

forth herein.  If called to the stand as a witness I could competently testify to the 

matters addressed herein.  . 

2. I never invested in Essex.  In 2016, I sold my lumberyard business and 

property to 915 Elm Ave. CVL, LLC  (“CVL”).  It is my understanding that Iannelli 

and Reyner formed CVL, for the specific purpose of purchasing the Lumberyard from 

me and both were both Members in CVL 

3. The Lumberyard purchase price CVL agreed to totaled $4,175,000 

which was to occur in two separate payments of $2,675,000 and $1,500,00.  Exhibit 

1 hereto is a true and correct copy of the Purchase Agreement.  CVL paid the initial 

$2,675,000 with proceeds from a bank loan and took possession of the Lumberyard, 

while the second payment of $1,500,000, which was to come from Essex, was never 

paid.  The Receiver has pled that Iannelli intended to use Essex Ponzi funds to pay 

the second installment to me.  (ECF 241- p.4:6-20, Winkler Decl., ¶ 2.) 

4. I did not know Iannelli and Essex were running a Ponzi scheme and if I 

had, I would never have agreed to sell the Lumberyard to CVL.  I would never have 

done business with CVL had I known one of its members was running a Ponzi 

scheme.  Despite CVL’s failure to disclose that it intended to pay me with Ponzi 

money, I am not allowed to sue CVL.  CVL retains the unpaid proceeds for the 

Lumberyard which remains a going concern.   

5. My prior lawyer, Patrick C. Bageant, met and conferred by telephone 

with Mr. Joshua del Castillo, counsel for the Receiver on December 4, 2023, with 

regard to my proposed claims against CVL, including for rescission and damages due 

to CVL’s fraud on me (via Ianelli’s membership in CVL) to acquire my Lumberyard.   

6. The Receiver’s representations through the 2023 meet and confer 

included that my November 2020 claim in Receivership, though unique as I was not 

an investor in Essex, would be honored by the Receiver. The Receiver’s counsel stated 
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the Receiver felt bad for me, acknowledged that 1 was "unique" among claimants, and 

2 wanted to cure my damages. The Receiver's position was that I should not and did 

3 not need to file for stay relief yet, or maybe ever, because the Receiver felt my motion 

4 for stay relief would potentially impair the Receiver's efforts to recover funds, and 

5 because the Receiver anticipated being able to address my claim out of his anticipated 

6 recoveries. Counsel for the Receiver requested I hold off on a motion for stay relief 

7 until further distributions or payments were made by the Receiver because the 

8 Receiver expected a "substantial" payment in 2024, such that perhaps my claim would 

9 be satisfied. 

10 7. Based on the Receiver's representations, which I took to be genuinely 

11 expressed and upon which I relied, I did not file a motion for stay relief. 

12 8. The Receiver did not represent that my filing of a claim in receivership 

13 would cut off or in any way limit my future ability to sue CVL if I needed to once the 

14 stay was lifted. I understood the Receiver's request that I wait to pursue CVL until 

15 after I could evaluate my losses, if any, after further distributions were made, to imply 

16 the exact opposite: that I would be able to pursue CVL if and when I needed to. 

17 9. Based on the Receiver's representations and instructions about forgoing 

18 stay relief at that time, I decided to follow the Receiver's lead and allow the Receiver 

19 to work efficiently without interference from me to satisfy my claim. I believed that 

20 doing so would not harm me as I trusted the Receiver had my best interests in heart. 

21 I declare under penalty of perjury under the laws of the United States that the 

22 foregoing is true and corrected. Executed on June ~, 2025, Santa Barbara, 

23 California. 

24 

25 

26 

27 

28 

Isl Jim Gall 
Jim Gally 
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GALLY DECLARATION IN SUPPORT OF MOTION TO CLARIFY, MODIFY OR GRANT RELIEF FROM 

RECEIVERSHIP INJUNCTION; AND, TO  INTERVENE  
 

CERTIFICATE OF SERVICE 

I, Michael P. Denver, hereby certify that on June 23, 2025, I electronically filed 

the foregoing document using the CM/ECF system which will send notification of 

such filing to the email addresses registered in the CM/ECF system, as denoted on the 

Electronic Mail Notice List. 

By:  /s/ Michael P. Denver  
 Michael P. Denver 
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IryNAL

ASSET PURCIIASE AGREEMENT

This ASSETPURCEIASE ACREEMENT (rogetherwirh the Exhibirs and Schedules
hereto, this "Ag!eement'), dated as of December ), 201 5 is made and entered inro by and
among James Gally, Carpinteria Valley Lumbcr Co., Inc. ("CVL"), a Califomia corporation,
and J&G Properties, LLC (i'J&G,'), a Califomia limited liability company (.Sellers") and 915
Elm Avenue CVL, LLC, a Califomia limited liabilig company C'ECy9I). The parries numed
above shall sometimes hereinafter individually be referred to as '?arty" and collectively as the
"Parties."

WITNESSETH:

WHEREAS, Sellers are engaged in the sale of lumber, lrardware and garden supplies and
provide related services to the publc aom a location at 915 Elm Ave. in carpinteria, cA (the
"Business");

WHEREAS, Sellers desire to traosfer, or cause to be transferred to Buyer the assets held,
owned or used by Sellers to conduct the Business, and Buyer desires to acquire such assets (the
"A!S!fgt!ta_r") subject to the terms and conditions set forth inthis Agreement; and

WHEREAS, the Parties desire to.make certain representations, warranties, coveDants and
agreements in connection with the Acquisition, all as more fully set forth herein.

NOW, THEREFORE, in consideration of the foregoing and the respective
representations, warrallties, covenants and agreements hereinater set forth, and intending to be
legally borurd hereby, the Parties agree as follows:

ARTICLE I
DEFINITIONS

Sectionl.l Definitions. Capitalized terms used in this Agreement shall have the
meanings specified in Exhibit A or elsewhere in this Agreement.

ARTICLE TT

PI.IRCIIASEAND SALE

Section 2.1 Agreement to Purchase and Sell. On dre terms and subject to the
conditions ofthis Agreement, Sellers will transfer, or cause to be transferred, to Buyer all
Transferred Assets, and Buyer u/ill accept all Transferred Assets in accordance with the terms of
this Agreement. Notwithstanding anything to the contary contained in this Agreement, (a) the

Excluded Assets are not part of the sale and purchase contemplated hereuoder, are excluded ftom
the Transferred Assets, and shall remain the property of Sellers. The closirig ofthe Acquisition
(the "Clgglre) shall take place at the offices of Ralph Iannelli, 1486 East Valley Rd., Santa

Barbara, CA 93108, at 10:00 a.m. on January 4,2016; provided, however, that Buyer may extend

this date until ro Iater than Jaluary 15, 2016 ifnecessary to accornmodate its lender (the

"Closine Date'). [n the event of such an extensioq (i) the Closing will be deemed to have

occun d as ofthe close of business Decernber 31,2015, and the Buyer shall be responsible for
operation ofthe Business effective January 4, 2016; and (ii) Buyer shall deposit with the Escrow
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Agent on January 4, 2016 an addirional deposit amount of$200,000.00 (t[e,,Additional
Deposif). In the event the closing is not completed by January ls,2016 due to a breach of this
Agreement by Buyer, and Sellers are not in breach of the Agreenrent then Sellers shall lnve the
right to receive the Deposit and the Addirional Deposit as liquidated damagcs, and the parties
hereto will have no further obligation to the other hereunder.

Closins Obligations.

(a) At the Closing, Sellers shall deliver oi have delivered or recorded as
follows:

(i) A general wamnty deed, title insurance commitmcnt issued by
Fidelity Title Co. in form reasonably acceptable to Buyer (together with legible
copies ofall documents referenced therein), and UCC search report and otber
documents prepared by Aliso Escrow, Inc, (the 'Escr'ow Agent") required to be
recorded to convey title to the five parcels of property located at 915 Elm Ave.,
Carpinteria, CA. (APN #003-253-004) (the 'Real Properry,') to Buyer free and
clear ofall liens and encumbrances;

(ii) a Bill of Sale transfening title to the Assets to Buyer;

(iii) the latellectual Property .dssignmenr;

(rv) a certifrcate of James Gally and a duty authorized officer of each of
CVL and J&G as to the accuracy of the representations and warranties in Article
lV as of the date of this Agreement;

(v) a certificate ofJames Gally anda duly authorized officer of each of
CVL and J&G certi$ing tue, correct and complete copies of (a) the articles of
incorporation and bylaws of CYL and the LLC agreement of J&G (b) resi:lutions
duly adopted by the board ofmanagers and members of J&G and resolutions
adopted by the directors and sole shareholder ofCVL in connection with the
Acquisition, and (c) the incumbency of any managers and officers of a Seller;

(vi) a certificat€ ofthe Secretary of Califomia as to the good standing
ofCVL and J&G as ofa recent date:

("ii) evidence that there are no Encumbrances on the Transferred Assets
(in a form and substance reasonably satisfactory to Buyer);

(iii) customary pay-offlefters on temrs and conditions reasonably
satisfactory to Buyer (including releases and lien discharges with respect to any

Encumbrances ou the Transfened Assets as ofthe Closing Date) setting forth in
detail the Indebtedness of Sellers that shall be satisfied, terminated and discbarged
on or prior to the Closing Date; anil

2
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(ix) any written consents, approvals, waivers, nolices or sinri.lar
authorizations required to be obtained or given in order to consummale the
transactions contemplated by the Transaction Documents, including thosc
consents, approvals, waivers, notices or sinrilar authorizations set forlh on

chedule 4 in form artd substance reasonably acceptable to Buyer.

(b) At the Closing, Buyer shall deliver:

(i) to or for the benefit of Sellers in accordance with the terms ofthis
Agreement, ttre Closing Purchase Price; and cause
deliver the promissory note ( the "Essex Notet) in

Essex Capital Corporation to

(ii) resolutions duly adopted by the Board of Managers of Buyer in
comection with the Acquisition and the iooumbency of the Managers; and

(iii) a certi:ficate of a duly authorized Manager of Buyer as to the
accuracy of the representations and warranties in Article v as of the date of this
Agreement.

ARTICLEIII
PAYMENT OF PURCIIASE PRICE

the form of tB:

Section 3.1 Purchase Price. Ttre aggregate purchase price to bepaid by Buy€r to
Sellers at the closing for tle Transfetred Assets (other than thelnventory;itratt ue
$4'175,000.00 (the "Purqhesg Price'). The Purchase Price, shalt be paid as follows: The Escrow
Agent shall deliver the deposit of$50,000.00 to sellers; and Buyer shall deliver $2,g75,000.00
by wire transfer of immediately available funds pursuant to wire instructions attached hereto as
schedule 3.1 (the "&uedeqqulr') and $,l,250,000.00 in the form of ttre Essex Note. wirhin
five business days after both the closing and the completion ofthe Inventory Appraisal, Buyer
shall pay sellers by wire transfer of immediately available funds the amount of t[e hventory
Appraisal Amount. Sellers and Buyer agree to allocate the Purchase Price among the classes of
Transferred Assets as set forth in Schedule 3.1(a). which shalt be agreed to wirhin l5 days of the
date hereof.

Section 3.2 Workine Capital. In lieu of a working capital aaljustrnent, Sellers shall
cause to be paid all obligations ofand relating to CVL for.the period up to and including rhe
December 3 l, 20I5, and Buyer shall be responsible for all obtigations of its operation of the
business for the period thereafter. With respect to accounts receivable, at the Closing, Sellers
shall provide Buyer with a list ofall outstanding accounts as ofDecember 31,2015 ('Accounts
Receivable'). Sellers shall not be entitled to collect any of ttre Accounts Receivable except as
provided herein. Any payrnent received by Buyer after the December 3 I , 20 I 5 ihat is an
Accounts Receivable shall be remitted by Buyer to Sellers into an ascount identified by Sellers
by wire transfer or delivered to Dean Moray at the end of each calendar month fop 1fups msaths
following the Closing. Buyer shall furnish Sellers wi0r a list of the amounts collected and 6e

3
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coresponding rcmittance detail. Any aurounts ofAccounts Rcccivable rernaining duc at rhe end
of ore third month following the closing will revert to the sclters, and the Buyer-shall hove no
fluther obligation with respect to the Accounts Receivable. Witlr respect to accounts that are
included in Accounts Receivable that continue after the December 3I, 2015, il shall be presunred
that the payments are for Bre oldest amounts due, unless the customer specifically designates
which invoices or .mourtts it is paying, Buyer and Selle.rs agree to cooperate to facilita'te Sellers'
payments ofall invoices received after closing for operations prior to becember 31, 2015, and
amounts owing to vendors, at sellers' direction, may be paid by Buyer and subtracted fiom
Accounts Receivable payments to Sellers.

ARTTCLEIV

REPRESENTATIONS AND WARRANTIES OF SELLERS

Sellers hereby represent and warrant to Buyer ttrat eacb of the following representations
and warranties is true and correct:

-.-. Section 4.1 organizatiptr and -Good standine. cvl. is a corporation duly organized,
validly existing and in good standing under the laws of the state of caiifornia *a ;a6 i, 

"limited liability gomPany duly organized, validly existing and in good standin! under t1e laws of
the State ofCalifornia. CVL and J&G each have all requisite corporate poweiand authority toorT,l"u:! and operate its properties and to carry on theBusin"sr-u. no* being couducted and
eachis duly qualified or registered to tansact business under the laws of eachlurisdiction where
the character ofits activities or the location of the properties oumed or leased 5y it requires such
qualifi cation or regishation

gqction 4.2 Authorization. Each seller has fi.rll power and authority to execute and
deliver this Agreement and any other certificate, agreement, document or other instrument that
this Agreement requires to be executed and delivered by it or him in connection with the
Acquisition (collectively, the "Se!er_4$dbry_Decu!q9ats') and to perform irs or his respective
obligations under this Agreement and seller Ancilary Documents and to consummate ure
transactions contemplated hereby and thereby. The execution and tlelivery ofthis Agreement
and the. sel ler Ancillary Documents by sellers, as applicable, and the perf:ormance oitheir
respective obligations hereunder and thereunder and the consummation of the transactions
provided for herein and therein have been duly and vatidly authorized by all necessary action.
Each ofthis Agreement and the seller Ancillary Documents has been duly executed ind
delivered by Sellers and constitutes a valid and binding agreement of Seliers, enforceable against
each of them in accordance with their respective terms (except as such enforceability is subject
to the efflect ofbarlruptcy, insolvency, reorganization, moraiorium or similar l"*. oo* o.
hereafter in 

_effect 
relating to the creditors' rights generally and rules of law and equity goveming

specific performance, injunctive relief and other equitable remedies).

- section.4.3 Absence ofRestrictions anil conflicts. The execution, delivery and
performance of this Agreement and Seller Ancillary Documents and the consurnmation of the

4
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or the giving of notice or both, violate or conflict with, constitute a breach ofor dclault under.
result in the loss of any benefit under, permit the acceleration ofany obligation under or crcate in
any Person the right to terminate, modifl or cancel, (a) any temr or provision of their respective
organizatioual documents, (b) the Assumed conmcts, (c) any judgmen! decree or order of any
Govemmental Entity to which any Seller is a party or by which Sellcrs, or any of their
properties, are bound, or (d) any Applicable Law or arbitration awarcl applicable to any seller or
the Btrsiness. No consent, approval, order or authorization of, or registration, declaration or filing
with, any Govemrnentat Entity is required for the executio4 and detivery by sellers of this
Agreement orthe Seller Ancillary Documents orthe performance by Sellers of the Acquisition.

Section 4.4
the only real property
any violation of Law

Real Propertv. The property located at 915 Elm Ave., Carpinteria, CA, is
used in connection with the Business. Sellers have received no notice of

affecting the Real Property or Seller's use thereof.

(a) Sellers have not received any notice from any utitity company or
municipality of any fact or condition rvhich could result in the discontinuation of
currently available or othenvise necessary sewer, lvater, electrig gas, telephone or other
utilities or services for the Real Property.

(b) Sellers have not received written notice ofany existing plan or study by
any Governmental Entity or by any other Person that challenges or otherwise adversely
affects the continuation ofthe use or opcratiou ofthe Real Property and has no
Ifuowledge of any such plan or study with respect to which they have not received
written notice.

Sectioo 4.5 Title to Personal Property: Related Matters. Sellers.have good and
marketable title to, or a valid and binding leasehold or license ilterest in, all of oe tangible
personal property and tangible assets constituting the Transferred Assets, fiee and clear ofall
Encunrbrances except for those items set forth on Schedule 4.5 which shall be removed at
Closing. All equipmen! fumiture fixtr:res, machinery, vehicles and other items of tangible
personal property and tangible assets, computer systems, and information and
telecommunications equipment constituting Transferred Assets are in good operating condition
and in working order, ordinary weir and tear exc€pted, are usable in the regular and ordinary
course of the Business and conform in all material respects to the requiremens of all Applicable
Law-, and Sellers have no Knowledge of any material defects or problems with any of such
equipment tangible propedy or assets constituting Transferred Assets. The Transferred Assets
are suf{icient for the continued conduct of the Business after the Closing in substantially t}re
sarne manner as conducted prior to the Closing and constitute all of the righs, property and
assets necessary to conduct flre Business as currenfly conducted and has conducted since 2012.
None of the Exciuded Assets are maGrial to the Business.

section 4.6 Legal Proceedinss. There are no Actions pending against the Busiaess or
the Transferred Assets before any Govemmental Entity or other Person or, to the Knowledge of
Sellers, threatened agains, or otherwise relating to or involving the Business or the Transfened
Assets before any Govemmental Entity or other Person, To the Knowledge of Sellers, therr are
no facts or circumstances existing that would reasonably be expected to give rise to any such

5
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Actions, nor to the Knowlcdge ofSellers has the Business received any threat, orally or in
writing, that a third party is considering assertiag or filing any such Actions.

Section 4.7 Compliance with Larv.

(a) (i) The Business is in compliance with all Applica6ls Ls\\,. (ii) rhe
Business lras not been charged with and, to the Knowledge ofSeller, is not now under
investigation with rcspect to, a violation of any Applicable Law, (iii) the Business is not a
party to or bound by any order, judgment, decree, injunction, rule or award of any
Govemmental Entity, and (iv) Sellers have filed all reports and has all Govemment
Authorizations required to be filed with any Govemmental Entity on or before the
Closing Date in respect of the Business.

O) Sellers hold all Govemmental Authorizations required for the operation of
the Business as presently operated. Sellers have not received any notices alleging the
failure to hold any Governmental Authorizations. All covemmental Authorizations are
valid and in full force and efflect and none of the Govemmental Authorizations rvill be
terminated or impaired or become terminable as a result of the Acquisition. The Business
is in compliance in all material respects with all terms and conditions of all covemmental
Authori zations that it holds.

Sestion4.S fintentionallyOrnitted]

Section4.9 IntellectualProperty,

(a) Schedule 4.9(a) sets forth a complete and accurate list of all l-Dtellectual
Property used, held for use, or necessary for the conduct of the Business as currently
conducted by Sellers. Sellers have.valid and suffrcient rights to use a.ll Intellegtual
Property used by it in the Business, and neither Sellers' use nor other commercial
exploitation of Intellectual Properry, nor the conduct of the Business, conflicts with,
violates, misappropriates or infringes upon ary htelleshnl Property rights of any Person,
nor have Sellers received any written notice alleging the same.

(b) All lntellecnral Properry included within the Purchased Intellectual
Property and Licensed Intellectual Property is fully transferable, alienable, or licensable
without restriction and without payment of any kind to any third party.

Section 4.1 0 Tax Matters

(a) Sellers have timely filed (takhg into account any extensions for filing) all
Tari Renrms relating to the Transferred Assets or the Business that are required to be
filed. All strch filed Tax Returns were complete and accurate in all material respects,

(b) All Taxes relating to the Transferred Assets orved by Sellers (whether or
not shown on any Tax Retum) that are due and payable have been paid. There are no
Encumbrauces on any ofthe Transferred Assets that will not be satisfied at Closing.

6
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(c) l'here is no dispute. audit, assessmcnr, dcficiency, procceding.
investigation, exarnination or claim conccrning any 'lhxes or lhx Rclums rclating to the
Transtbrred Assets ctain:ed or raised by any Govcrnmental Entity or any agent ofa
Govemmental Entity.

(d) None ofthe Sellers are a "foreign person,'as defined in Code Section
I445(0(3), and the nrles and regulations promulgated thereunder, or a ,,disregarded

entity" as defined in Treasury Regulation Section I .1445-2(bx2xiii).

(e) Sellers have not waived any statute oflimitations in respect of Taxes or
agreed to any extension of tinre with respect to a Tax assessment or deficiency, h each
case, relating to the Tratrsferred Assets.

(0 Sellers will not be required to include any item of income in, or exclude
any item of deduction from, Taxable income for any Ta.riable period ending after
Decernber 31, 2015 as a result of any (i) change iu method ofaccounting occurring in a
Taxable period ending on or prior to December 31, 2015 under Sectiou 481(c) ofthe
Code (or any corresponding or similar provision of state, local or foreign Income Tax
law), (ii) "closing agreement''as described in Section il2l ofthe Code (or any
c3rrggpondilg or similar provision of state, local or Income Tax taw) executed prior to
tbe closing Date, or (iii) instalLnent sale or open transaction disposition, in eacir casq
with respect to the Transferred Assets.

(g) To the Knopledge of Sellers, no foreign jurisdictiorr has asserted a claim
that sellers owe taxes or are required to file Tax Relums rvith respect to the Transferred
Assets.

Section 4.1I Euvironmental. Health and Sa Matters

(a) Sellers have provided Buyer access to true and oomplete copies ofall
environrneDtal assessments, reports, audits, studies, and other documents in Seller,s
possession or under its control conceming the Business or the Real Property. Any
information Sellers have fimished to Buyer conceming the'environmental conditions of
the Real Property, prior uses of the Real Property, and the operations of Seller related to
compliance with Environmental, Health and Safety Laws is accurate and conrplete in all
material respects.

(i) Sellers, with respect to the Business and the Real Property, have
complied and are in compliance with all Environmental, Health and Safety Laws.

(il) Sellers have no Iiability under any Environmental, Health and
Safety Laws or with respect to Hazardous Materials, and have not assumed, by
contract, operation of law or otherwise such liability of any other person.

(iii) To the Knowledge of Sellers, there are no facts, circumsrances, or
conditions (including but not limited to Releases) existing, initiated or occuning

7
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prior to the Closing Dote, which have or will result in liabiliry to Sellers undcr any
Environmental, Health and Salbty Laws.

(iv) There are no pending or, to the Knowledge ol'Seller, ihreatencd
Environrnental Claims.

(b) Sellers have been duly issued and maintain all Envirorunental, I:lealth and
Safety Permits necessary to own and/or operate the Business es currently owned and/or
operated. A true and complete list ofall such Envi
all of wlfch are valid and in full force and effect, i

Section .1

ronmental, .Health and
s set forth on Schedul

Safety Permits,
4.1I (b). Sellers

have timely filed applications for all Environmental, I{ealth and Safety permits.

(c) To the Knowledge ofSellers, none ofthe following exists at the Real
Property: (i) underground improvements. including but not linrited to treatmenr or storage
tanks. or underground piping associated with such tanks, (ii) asbestos-containing material
in any forrr or condition, (iii) materials or equipment containing polychlorinated
biphenyls, (iv) "toxic mold," (v) tandfills, dumps, surface impoundnrents, or disposal
areas, or (vi) filled-in land.

(d) The Business, as opemted by Sellers, has not tlEated. stored, disposed o(
auanged for or permined the disposal of, tansported, offered for transportation, handled,
sr released any Hazardous Materials in a nranner that has given or reasonably could be
expected to give rise to any Liabilities under Environmenral Health and Safety Laws or
0rc Hazardous Materials Regulations.

sdlable in the ordinary
by Sellers free and cle

Inventory. ,AJI Inventory consists ofa quality and quantity usable and
course ofbusiness consistent with past practice. All lnventory is owned

ar of all Enoumbrarces, and no lnventory is held on a consignment basis.
The quantities of each item oflnventory (whether raw materials, work-in-process or finished
goods) are not excessive, but are reasonable ia the present circumstances of Sellers.

Section 4.13 Equipment. Schedule 4.13 lists all material itenrs of Equipment included
in the Transferred Assets. All such items of Equipment are in normal operating condition and
repair lbr the uses to which they are currently employed (ordinary wear aud tear excepted), are
ftee fiom material defects and have been maintained in accordance with normal industry
practice. Sellers own or lease all Equipment included in the Trsrsferred Assets, free and clear of
all Encumbrances. No Person other than Seller bas any rights to use any ofthe Equipment or
other tangible personal proper(y included in flre Transferred Assets, whether by lease. sublease,
Iicense or otlrer instrument.

4.14 Related Party Transactions. As ofthe Closing Date, all indebtedness
among Sellers, their AfEliates ("Related Persons') and the Business shall be satisfied, and there
shall be no indebte&ress owing to or from CVL. No Related Persons (a) own any property or
righg tangible or intangible, that is used in flre Business, (b) have any claim or cause of action
agaihst the Business or (c) own any direct or indirect interest of any kind in, or controls or is a
director, officer, employee or padner of, or consultant to, or Iender to or borrower from orhas
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the right to participate in lhe profits ofany Pcrson which is a conrpctitor. supplier. customcr,
creditor or deblor ofthe Business.

Section 4.15 Financial Statements. Schedule4.l5 is a true, accumte and complctc list
of the Financial statements sellers previously provided to Buyer, truc, accurate and complcte
copies of u'hich Financial Statemenls are anached to ule 4.15. 'fhe Financial Shlenrents
have been prepared in accordance with GAAP consistently applied and present fairly the
consolidated financial position, assets and liabilities of the Business as of thc dates thercofand
the consolidated revenues, expenses, results of operations and cash flows ofthe Business for the
periods covered thereby. The Financial Statements are in accordance with the books and records
ofCVL, do not reflect any hansactions which are not bona fide transactions and do not contain
any untrue statement of a material facl or omit to state any material facl necessary to make ihe
statements contained therein, in light of the circumstances in which they were nrade, not
misleading. The Business has no Liabilities, whether accrued, absolute, contingent or otherwise.
rvhether due or to become due' other than hade payables and accrued expenseJ incurred in the
ordinary course ofbusiness since october 31, 2015. Sellers are not a guarantor or othenvise
responsible for any liability or obligation (including indebtedness) of any otlrer Person lhat relate
in any way to the Business and tbe Assets being sold.

Section 4.16 Employees: Labor Matters. Sellers have made available to Buyer a list,
dated as ofa date no earlier than five (5) days prior to the date offlris Agreemen( of all
Ernployees, including the names, date ofhire, curent rate of compensation, designation as either
excmpt or non-exempt from the overtime requirements of the Fair Labor Standards Aot,
employment starus (i.e., active, or, on authorized leave and reason therefor), whether fitll-time or
part-time, and accrued vacation time and other paid time. There are no understandings or
agreements among the sellers and the Employees, and no outstanding loans due sellers fronr
Employees. The Business is not subject to or bound by any labor agreement or coltective
bargaiaing. To the Knowledge of sellers, there is no activity, and there has been no activity in
the past three (3) years whereby any person or group has sought to organize or represent the
Employees for purposes ofcollective bargaining, or to seek recognition or certification as
bargaining represenative ofthe Employees, or involving any other organizational activiry.

(a) Sellers are not engaged in any unfair labor practice that would reasonably
be expected to result in a material Liability; (ii) there are no labor strikes, material labor
disputes, concerted work stoppages, slowdowns, or lockouts pending or, to the
Knowledge ofSellers, threatened; (iii) there are no grievances, complaints, charges or
other legal proceedings pending, or to the Knowledge of Sellers, tlueatened, against
Seller in connection with the employment of the Employees; and (iv) Sellers are in
compliance with all labor and employrnent Laws applicable to the Business.

(b) To Sellers' Knowledge, no Employee intends to terminate his or her
employmeng rvith the exception of Vincente Hernandez.

Secti on4.i7 loyee Benefit Plans . There are no employee bene.fit plans.

Section 4.18 llntentionally Omitted]

I
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Section 4.19 Accounts Receivable. Schedule 4.1 9 sels forth a conrpletc and accuratc list
ofall Accounts Receivable as ofOctober 31, 2015, together with an aging sthedule indicating a
range ofdays elapsed since invoice. All Accounts Receivablc arose from bona fide transnctions
entered into by Sellers in connection wilh thc Business involving the actual sale.oFgoods or the
actual rendering ofservices in the ordinary course ofbusiness consistent with past practicc and
do not represent obligations for goods sold on consignment, on approval or on a saic-or-retunl
basis or subject to any other repurclrase or retum. No lrerson hasiay Lien on any accounrs
receivable of the Business, and no verbal request, written request oi agreen)ent tbr deduction or
discowrt has been made with.respect to any Accounts Receivable.

section 4.20 Insurance. schedule 4.20 liss all policies offire, liability, workmen's
compensation, life, property and casualty and other insurance owned or held by sellers in
connection with the Business. All strch policies (a) are in full force and effecr,lb) are sufficierrt
for compliance by sellers with all requirements oflaw applicable to the Busincii and all
agreements to which Sellers are party in connection with the Business, (c) provide that they will
remain in full force and effect through the respective dates set forth in such Sched le 4.20 and
(d) will not in any way be affected by. or tcrminale or lapse by reason of, the transactions
contemplated by this Agreement. Sellers are not in default with respect to their obligations under
any of such insurance policies applicable to the Business and have not received any notification
of cancellation of any such insurance policies. No insurance oarrier has
claim asserted by Sellers with respect to the Business, and no insurance
provide any coverage to Sellers in corurection with the Business.

denied coverage for any
carrier has declined to

-- Section 4.21 Brokers. Finders and Investmeut Bankers. Neither Sellers nor any oftheir
Affiliates, or any of the Representatives ofthe foregoing, have emptoyed aly broker, finder or
invesment banker or incurred any liability for any investment banting fees,-financiai advisory
fees, brokerage fees or finders' fees in connection with the Acquisition, other than century 2l
Butler Realt-v (Andrew Adler).

Section 4.22 Disclosure. Prior to the execution of this Agreement, sellers have
del ivered (or caused to be delivered) to Buyer true and complete copies of al I documents or
instruments identified or referred to in the Disclosure Schedules.

ARTICLEV

REPRESENTATIONS AND WARRANTIES OF BUYER

Buyer represents and warratrts to Sellers that each of the following representations and
warranti€s is true and correct:

.. - -_- section 5.1 oreardzation and Good standbg. Buyer is a newly formed limited
liability company duly organized validly existing and in good standing under the laws of
california" Buyer has all requisite power and authority to own, Iease and operate its properties
and to carry on its business as now being conducted. Buyer is qualified, licinsed or iegistered to
do business and is in good sanding in each jurisdiction where the character of its activities or the

l0
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location ofthe properties orvned or leased by it nrakes such qualilication, Iiccnsing or
registration necessary.

Section 5.2 ower Authorization sld-Velrlity.

(a) and Au . Buyer has all requisite limiled liability company
power and authority to enter into, execute, deliver and perform its obligations under this
Agreement and each of the Transaction Docurnents and to corsummate the Acquisition. 1'tre
execution, delivery and pedormance by Buycl ofthis Agrcernent and the other Trunsaction
Documents to which it is a party, and the consummation by Buyer of the Acquisition, have been
duly authorized by all necessary tirnited liability company action and no other corporate
proceedings on the part of Buyer are necessary to authoriz-e this Agreement or le other
Transaction Documents or to coDsummate the Acquisition.

(b) No Consents. No consent, approval, order or authorization of, or
registration, declaration or filing with, any Govemmental Entity, or any other Person, is
necessar], or required to be made or obtained by.Buyer to enablc Buyer to lawfi.rlly execute and
deliver, enter into, and perlorm iE obligations under this Agreement and each of the Transaction
Documents or to consummate the Acquisition, except for (i) notification requirements under
Applicable Laws. and (ii) such other consents, approvals, orders, authorizatious, rcgistrations.
declalations and filings, if any, that if not made or obtaiued by Buyer would not reasonably be
expected to be material to Buyer's ability to consummate the Acquisition or to perform their
respective obligations under this Agreement or the Transaction Documents.

(c) Enforceabilitv. This Agreement has been duly executed and delivered by Buyer.
This Agreement and each ofthe Transaction Documents are, or wlten executed by Buyer shall be
valid and binding obligations of Buyer enforceable against Buyer in accordance with their
respective terms, subject to the effect of (i) applicable bankruptcy, insolvency, reorganization,
moratoliuru or other similar laws now or hereafter in effect relatiug to rights oforeditors
generally and (ii) rules of law and equity goveming specific performance, injunctive relief and
other equitable remedies.

Secti n 5.3 No ConJIi : Consents. The executioq delivery and performauce of this
Agreement and the other Transaction Documents by Buyer do no! and consummation of the
Acquisition will not, with or without the passing of time or the giving of notice or both, violate
or conflict with, constitute a breach ofor default under, result in the loss of any benefit under,
perrrit the acceleration ofany obligation under or create in any party the right to terminatg
nrodifr or cancel, (a) any term or provisiou of the organizational documents of Buyer, (b) any
cotrtracq agreement, permit, franchise or licehse applicable to Buyer, (c) any judgmen! decree or
order of any Governmental Entity to which Buyer is a party or by which Buyer or any of their
respective properties are bound, or (d) any stafute, law, rule, regulation or ar.bitration award
applicable to Buyer.

Section 5.4 Brokers. Finders and Investment Bankers. Neither Buyer nor any ofits
Affrliates, nor any ofthe Representatives of the foregoing, has employed any broker, Ender or
investuient banker or incurred any liability for any investment banking fees, financial advisory

II
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tbes, brokerage fees or finders' fees in connection rvith thc Acquisition, othcr than JBegcr
Partners (Jason Jaeger).

Section 5.6 Legal Proceedingg. Buyer is not a party to any litigation or, to Buyer's
knowledge, any threatened Iitigation which would reasonably be expected to prevenr or
materially impair or delay the Acquisition.

ARTICLE VI
COYENANTS AND AGREEMENTS OF SELLERS

_ Section 6.1 Notices of Certain EvenB. Sellers shall promptly afler obtaining
knowledge ofthe follorving, notifi Buyer of:

(a) any Dotice or communication from any Person alleging that the oonsent ot,
zuch Person is required in connection with the Acquisition; and

(b) any notice or communication from any Govemmenlal Enrit5, in connection
with the Acquisition.

Section 6.2 Covenants Aeainst Competition ard Solicitation. Sellers aoknowledge
thatthe agreements and covenants contained in this Section 6.2 are essential to protect the
Business and the goodwill thereof following the consrrnata-tion of the transactions conteDlplated
hereby. Accordingly, Sellers covenant and agree as follows:

(a) Non-Compete. For a period of five (5) years from the Closing (tlrc*Restricted Period'), Sellets will not, dircctly or indirectly, invest in (other than
passive investment in a public cornpany as a holder ofnot more than one percent
of the issued and outstanding equity ofsuch company) or engage in any lumber or
hardware business within 25 miles of Carpinteri4 CA (the ..Restricted Tenitory')
or expand their existing businesses in the Restricted rerritory to include the sale
of lumber or hardware products; provided, however, Buyei acknowledges and
consents to the continued sale by Mr. Gally of hardware items at A-OK power
Equipment that ar.e related to the sale of power equipment presently being sold at
A-OK locations ("A-OK Related Equipmenf') and to Mr. Gally op"ning
additional A-OK stores selling A-OK Relared Equipment.

(b) Non-Solicit Customers. During the Resricted period, Sellers shall not,
either alone or in association with others, solicit, divert or take auay, or attempt
to divert or take away, the business or pafronage of any oftlre clients, customers,
or business parhers of the Business which were contacted, solicited, or served by
the Business at any time during the during the two (2)-year period prior to
Closing Date.

Non-Solicit: Emo ovee Consultants tors. With the
exception of Vincente Hemsrdez, during the Restricted period, Sellers shall
not, either alone or in association with others (i) solicil induce or attempt to
induce, any employee or independent contractor ofBuyer in connection with

t2
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the Business to tenninate his or her enrployment or other engagemcnt witlt
Buyer in connection wittr the Business, or (ii) hire, or recruit or Bttempt to
hire, or engage or attempt to engagc as an independent contractor, employec
or consultant, any pelson who was employed or otherwise cngaged by Buyer
in connection with the Business at any time during the two (2)-year period
prior to the Closing Date. \ry'ith respect to Jason Minteer, Selleri undirstand
his importance to the Business and will not in any way interfere with his
coutinued employment by Buyer or attcmpt to cause him to leave his
employmenr by Buyer; however, if he is terminated by Buyer, Mr. Gally will
then be permitted to hire him.

In the event that Sellers breach, or threaten to commit a breach ofl, any of the provisions of tl s
Section (the "BcqtricdvetQqyqgenrs'), Buyer shall have the righ! which shallbe independenr of
any others and severally enforceable, and shall be in addition.lo, and not in lieu of, any other
rights and remedies available to Buyer at law or in eguity, to enjoin Sellers from violating or
threatening to violate the Restrictive covenants ard to have the Restrictive covenants
specifically enforced by any court of competentjurisdiction, it being agreed that any breach or
threatened breach of the Restictive Covenants would cause irreparable injury to Buyer and that
money.damages may not provide an adequate remedy to such parties. sellers acknowledge and
agree that the Restrictive Covenants are reasonable and valid in geographical and temporal scope
and in all other respects. lf any court determines that any ofthe Restri;tive covenants, or any
Part thereoq are invalid or unenforceable, the remainder ofthe Restrictive Covenant shall not
thereby be affected and shall be given fi:ll efEect, without regard to the invalid portions.

7.1

ARIICLE VII
OTTM,R COVENANTS OF TIIE PARTIES

ee Matters.

G) . Emplovlnent. on or prior to the closing Datg Buyer shall offer employment to each
Employee employed immediately prior to such date who is listed on schedule 7.1. Buyer's offer
gf emnfovqgnlto each Emnloyee shall be for employment commencing immediately fo.llowing
December 31, 2015. For the purposes hereof, all Employees wtro accep Buyer's offer of
employment and commence employm.ent on the Employment commencement Date are
hereinafter referred to collectively as the ..Tmnsferred Employees." and the . 

E4playlseA
Comm-e.ncement Date" as referred to herein shall mean as to those Transferred Eilioy-ees who
accept Buyer's offer, the Closing Date.

ql - Erqployee Compensation. Sellers shall pay, on or prior to the Closing Date, to the
Transferred Employees all compensation in the form of wages, salary, vacation or other leave,
bonus or commission accrued prior to the Closing Date

O No Frirther Riehts- Nothing in this Section 7.1- express or implied is intended to confer on
any Person (including any Transferred Employees and any cur€nt or former employees of

13

Case 2:18-cv-05008-FMO-AJR     Document 314-1     Filed 06/23/25     Page 18 of 46   Page
ID #:7444



seller) other than the pafiies hercto and tlreir rcspectivc successors and assigns any rights,
benefits, remedies, obligations or Liabilities under or by rcason of tlris Section 7.1. including any
right to continued ernploymenl

(d) COBRA. Sellers will provide any requircd health care continuation coverage
under lhe Consolidated Omnibus Budget Reconciliation Act of 1985, and the regutations issuecl
thereunder ("coBRA"), to any Person who becomes an "M&A qualified beneficiary," within the
meaning ofrreas. Reg. sec. 54.49808-9, Q/A-a(a), on account of the transactions contemplated
by this Agreement.

(g) Severance. Seller shall pay, on or prior to the Closing Date, to any Employee terminated
by Sellers and not hired by Buyer, all severance amounts due to such Employce, ifany.

Section 7.2 Further Assurances. Subject to the terms and conditions ofthis
Agreement and the otber Transaction Docunrents. each Party shall take. or cause to be taken, all
actjons, and to do, or cause to be done, all things necessary or desirable under Applicable Law to
consummate the Acquisition in accordance with the terms of this Agreement and the other
Transaction Documents. Sellers and Buyer shall execute and deliver such other documents,
certificates, agreements and other u,ritings and take such other actions as may be necessary or
desirable to consummate or implement the Acquisition.

section 7'3 consents, subject to the terms and conditions of this Agreemeng Buyer
and Sellers shall cooperate with one another in taking such actions or making any such filings,
furnishing infomration required .in connection therewith and seekiug to obuin any such actions,
co-nsents, approvals or waivers on a timely basis. If the Parties or ary of their respective
Afiiliates receive any formal or informal request for supplemental iniormation or documentary
material fiom any Goveromental Eutity with respect to the Acquisition, then the notified Party
shall advise the other Parties promptly of such request and make, or cause to be made, as soon as
reasonably practicable, a response in compliance with such request.

Section 7.4 Inventorv Appraisal. The Business will be closed December 26 through
3l' 2015, aad during this time the emptoyees of cvl shall conduct a count of all Inventory,
other than Inventory that Jason Minteer determines to be obsolete or otherwise non-sellable (the
Inventory less the obsolete and non-sellable goods shall be referred to as the "sellable
Inventory"). The sellable Inventory shall be input at actual cost using tbe pos system to provide
Buyer and Sellers with an accurate lnventory. The Inventory Appraisal Amount shall be iqual to
98% of the cost of the Sellable Inventory. Jason Minteer will provide the Parties with a letter
stating that the Inventory Appraisal was performed under his supervision and direction in
accordance with these terms. Sellers shall prepare and deliver to Buyer a calculation ofemployee
cgTpensation for Inventory compilation work performed December 26 - 31,2015, and Buyer
shall reimburse Sellers for bne-balf of thoSe costs by increasing the amount of the Inventory
Appraisal Amount.

section 7.5 Pavment of Brokers. At the closing, sellers shall pay though the Escrow
f8ent a brokerage fee of $1421000.00. The fee shall be split equally between Century 2l Butler
Realty (Andrew Adler) and Jaeger Partnels (Jason Jaeger).
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ARTICLE VITI
TAX MATTERS

Section 8.1 Tax Returns. Sellers shall file, or cause to be tiled. all Tax Returns
relatiDg to the Transferred Assets for Tax periods ending on or before December 3 I . 201 5 and
shall pay al.l Taxes related thereto. With respect to taxable periods tlrat begin after December 3 I ,
2015, Buyer shall prepare, or cause to be prepared, and file, or cause to be filed, all Tax Rerurns
relating to the Transfered Assets and shall pay all Taxes related thereto.

Section 8.2 Cooperation on Tax Matters- Sellers sand Buyer shall cooperate firlly, as
and to the extent reasonably requested by any other Party, in connection wi0r financial
accounting for Taxes, the filing of Ta:i Returrs and any suit, action, inquiry, procceding,
administrative orjudicial appeal, audiq lidgation or other similal proceeding with respect to
Taxes (each, a "Tqx_eon!esl). Without limiting the generality of the floregoing, Buyer shall
retain, and Sellers shall retain, until the applicable statutes of limitations (including any
exlensions) have expired, copies ofall Tax Returns, supporting work schedules and other r€cords
or information that may be relevant to such Tax Renrns for all Tax periods or portions thereof
ending before or including the December 3 I . 2015 and shall not destroy or otherwise dispose of
any such records without first providing tte other Party with a reasonable opportunity to review
and copy the seme.

Section 8'3 Transfer Taxes. All Transfer Taxes arising out of or in connection with
the Acquisition shall be bome by seller. Any Tax Retum that must be filed in connection with
such rransfer Taxes shall be prepared by the party primarily or customarily responsible under
Applicabte Law for filing such Tax Return and Buyer and Seller shall cooperare in limely filiug
all such Tax Retums and paying the Taxes shown to be due on such Tax Retums

Section 8.4 BuIk Sales. Sellers shall comply in all respects with the Bulk Sales
provisions of Division 6 of the Uniform Commercial Code Bulk Transfer Section, and Sellers
agree to indemnifi Buyer for any Liability arising from such non-compliance.

ARTTCLETX
STJRVTVAL; INDEMNIT.ICATION

section 9.1 Survival. Except as otherwise specifically provided in this Agreement,
each ofthe covenants, agreemenB. reprresentations and warranties oftlte Parties contained herein
or in any certificate or other writing detivered pursuant to this Agreement shall survive the
Closing for a period of fifteen (15) months, except that: (i) the representatiom and warranties set
forth in Sections 4.2 (Authorization) and 4.10 (tax Matters) shali survive for ninety (90) days
after_the expiration of the applicable statute of limitations (and extensions or waivers thereof);
and (ii) the covenants and agreenents iD this Agreement that, by their remrs, are to be effective
after the Closing Date shall survive until firlly performed.

t5
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Section 9.2

(a)

fication ObligaE@rs!_S_e_U9rs. Sellers shall dcfend and hold
harmless the Buyer lndemnified Parties from, against and in rcspcct of any and all claims,
liabilities, obligations, losses, cosrs, expenses, penaltios, fines and judgments (arequiry or ar Iaw)
and danrages whenei,er arising or incurred (including amounts pnid in setttcnrcnl, cosG of
investigation and reasonable attomeys' and accounrants" fees and expenses) (..Damages,') orising
out ofor relating to:

The Damages of Buyer lndemnified parties described in this section 9.2 as to which Buyer
Indemnified Farties are entitled to indennification are hereinafter collectively refened to as the
'Tluver Losses.

any breach or inaccuracy ofany representation or wananty made by any
of Sellers in this Agreenrent or in any ofthe Transaction Docunrents;
reference to materiality, Material Adverse Eflect or similar nratc ality
qualifiers;

(b) any breaoh of any covenant, agreement or undertaking made by Sellers in
this Agreement or in any of the Transaction Documents;

(c) any Ercluded Assets; and

(d) any Excluded Liabilities or any failure to comply with laws relating to
Bulk Sales.

(a) After obtaining knowledge thereof, rhe person seeking indemnificatiog pursu xt to
this Agreement (the "IndeElufigd Jery") shall notifl the other person or persons o6ligated to
provide indemnification hereunder (the "]Ed9mn!&ing_perg.") of any oause which the
Indemnified Party has deternined bas given or could give rise to inde.mnification under ttris

16

. section 9.3 Indemnification obligations of Buver. Buyer shall defend ancl hold
hannless sellers, eaclr of its officers, directors, employees, agenti and representatives and eaoh
of the successors and assigns of any of the foregoing (collectively, the , Eg!&f-h&pqrufigd
Parties') fiom, against and in respect of any and all Damages u.ising orGf o. r"l"tingi,

(a) any breach or inaccuracy ofany representation or wananty made by Buyer
in this Agreement or in any of the Transaction Document; and

O) any breach of my covenant, agreement or undertaking made by Buyer in
this Agreement or in any of the Transaction Documents.

The Damages of Seller [rdemnified Parties described in this Secti OD 9.3 as to which Seller
Indernified Parti
"Seller Losses."

es are entitled to indemnification are hereinafter collectively refemd to as

Section 9.4 Indemnifi Procedure.
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Article IX (a "Qlaipr") (other than a'l'hird Party Claim rvhich shall be govcrncd by Se,i[qn
9.4(c) below), by providing written notice thercof (a "eleim_NA$!q") lo the tndcnrnilying l,arty;
provided. however, that the failure to so notiff the lndcnrnifring Party will relieve the
Indemnifling Party from liability under this Agreement with rrspecr to such Clainr only il, and
only to the extem that, such failure to notif, the Indemni$ilrg Pnrty adverscly affecs thc
Indemni[,ing Party's rights and defeuses otherwise available to the lndcmnifying party with
rcspest to such Claim. The Indemnifying Party shall respond to the lndemnified parry (a
"Claim Resoonse") *ithin ten (10) Business Days (the "Response Period") alter the date that
the claims Notice is sent by the Indemnified Pa4y. Any claim Response must specifl rvhether
the Indemni&ing Party disputes the Claim described in the Claim Notice and tl:e basis of sucl:
dispute. Ifthe tndernnifring Party fails to give a clainr Response within the Response peliod,
the Indemni$ing Party wfll be deemed to have accepted the Claim desoribed in the related
Claim Notice. If the Indemnifying Party elects not to dispute a Claim described in a Clairn
Notice, w'hether by failing to give a timely Claim Response or otherwise, then the anrount of
Damages alleged in such Claim Notice (orif no amount is so alleged, all Danrages arising
therefrom) will be conclusively deemed to be an obligation of the Indemniffing party, and,
subject to the linritations set forth in this Article IX, (i) if Sellers are the Indemnifoing party,
Sellers shall pay or cause to be paid in cash, by wire transfer of immediately available frrnds to
Buyel rvithin f,rve (5) Business Days after the expiration ol'the applicable Response Period, the
amount specified in such Claim Notice; or (ii) if Buyer is the Indemnifying Party, then Buyer
shall pay or cause to be paid in cash, by wire transfer of imnrediately available fiuds to Sellers
within five (5) Busiress Days after the expiration ofthe applicable Response Period. the arnount
specified in such Claim Notice.

(b) If the IndemniSing Party delivers a Claim Response within flte Response Period
indicatingthat it disputes one or more of the matters identified in the claim Notice and
describing the basis therefor, Buyer and sellers shall promptly meet and use their reasonable
efforts to settle the dispute. If Buyer atrd Sellers are unab]e to reach agreement within thirty
(30) days after the conclusion ofthe Response Period, then either Buyer or Sellers may resort to
other legal remedies, subject to ilre limitations set forth in this Article IX. For all purposes
under this Article IX, Buyer and Sellers shall cooperate with and make available to the other
party and its respective rcpresentatives all infomration, rccords and data.

(c) Reasonably promptly after receipt by an Indemnified Pa(y ofwritten norice from a
third partv (including any Governmental Entity) ofany complaint or the comrnencement ofany
audit, investigation, action or proceeding with respect to which such Indemnified party may be
entitled to receive paynrent tom any other Party for any Buyer Losses or any seller Loses, as
the case may be (a "Third Partv Clai:rr"), such Indemnified Party will notifl the Indemnif,ing
Party. promptly following the Indennified Party's receipt of such complaint or of notice of the
commencement of such Third Party Claim; pfqyldgl, however, that the failure to so notiry the
Indemnifying Par[ will relieve the Indemnifying Party fiom LiabiJity rurder this Agreement witlr
respect to such claim only if, and only to.the extent that, such failure to notifi the Indemnifiing
Party adversely affects the Indemnifring Party's riglrts and defenses otherwise available to the
Indemnifring Party with respecr to such Claim. The Indemnifuiug Party will have the right,
upon written notice delivered to the Indemnified Party within ten (10) Business Days thereafter,
subject to assuming full responsibility for all Buyer Losses or seller Losses resulting from any
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such Thid Parq, Clainr, to assunre the defense ofsuch Third Parry Claim, including thc
employnrent of'counsel reasonably satisfactory to the lndcmnified Party and the paymcDt of the
fees and disbursements ofsuch counsel. In the event, however, that the Indemnilying Party
declines or fails to assume lhe defense of the Third Party Claim on tlre lerms provided above or
to entploy counsel reasonably satisfactory to the Indemnificd Party, in either case wilhin such
ten (10)-Business Day period, then such Indemnified Party may employ counsel to represent or
defend it in any such Third Party Claim and the Indemni$ing Pany will pay the reasonable fees
and disbursements ofsuch counsel as incurred; provided fi:rther, however, that the
Indemni$ing Party will not be required to pay the fees and disbursements of more than one
counsel for all Indemnified Parties in any jurisdiction in connection with any audits,
investigations, actions or proceedings that are substantially related. In any Third Party Clainr
with respect to which indemnification is being sought hereunder, the Indemnified Party or the
Indemniffing Party, whichever is not assurning the defense of such action, witl have the right to
participate in such matter and to retain its own counsel at its own expense. The Indemnif,ing
Party or the Indsmnifisd parq,, as the case may be, will at aII times use commercially
reasonable efforts to keep the rnderrnifring Party or ttre Indemnified Party, as the case may be,
reasonably apprised ofthe status of the defense of any matter the defensc of which they are
nraintaining and to cooperate in good faith with each other with respect to the defense ofany
such matter.

(d) An Indenrni$ing Party may not, without the prior rvritten consent of the
Indemnified Party, settle or comprom.ise any claim or consent to the entry of any judgment with
rcspect to which indemnification is being sought hereunder, unless (i) such settlement,
compromise or consent inoludes an unconditional release ofthe Indemnified party from all
liability arising out ofsuch claim, (ii) does nor contain any admission or sratement suggesting
any rwongdoing on behalfofthe Indemnified Party, and (iii) does nol contain any equitable
order. judgment or term tlrat in any manner advercely afflects, rcstrains or interferes with the
business of the Indemnified Party or any of the Indemnified Party's Aftiliates. so long as the
Indemni$,ing Party is reasonably contesting a Third Party Claim in good faith, the Indemnified
Party may not, without the prior written consent of the Indemnified Parg, pay or settle any such
Third Party Claim.

Section 9.5 Investigations. The respective representations and warranties of the
Parties contained in this Agreement or iD any certificate or other document delivered by any
Party prior to the Closing and the righs to indemnification set forth in this Article IX will not be
deemed waived or otherwise affected by any investigation made by a Party to this Agreement.

Section 9.6 Fayment of Claims. ln order to satisfr any indemnification obligations of
Sellers with respect to any clain in respect of which paymeDt may be sought pursuant to this
article H (each an 'Tndemuification Claim ), the Buyer Indemnified Parties shall bave the right
to recover Damages that have been incurred by off-setting payments due under the Essex Note;
provided, however, that not more than $200,000.00 may be off-set from the Essex Note, and any
such off-sets must be claimed prior to the date that is six months after the Closing Dare.

l8
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sectiou l0.l Notices. All notices, requess, claims, demands and other comrnunications given
or made pursuant liereto shall be in writing (and shall be deerned to have been duly given or
made upon receipt) by delivery in person (including delivery by nationally recognizid ovemight
courier service) or by registered or certified mail (postage prepaid, return receipt requested) oi by
e'mail (in portable document format (.pdf) and subsequently confirmed via delivery in pcrson) to
the.respective pafiies at the following addresses (or at such other address for a party rs ifiall b"
specified in a ncitice given in accordance with this Section l0.l ) :

ARTICLE X
MISCELI,ANEOUS PROYISIONS

Ifto Buver: Ralph T. Iannelli
Rxex Capiral Corp.
1486 East Valley Rd.
Santa Barbara, CA 93108

With a copy, which shall not constitute notice, to:

William S, Reyner, Jr.
2895 Hidden Valley Lane
Santa Barbar4 CA 93108

If to Sellers: James Gally
777 Chalk Hill Road
Solvang, CA93463

Section 10.3 sclosure ules

Sectipn I0.2 Amendments and waiver. This Agreement may not be amended, modified or
supplemented except by raritten agreement ofthe parties, and any agreement on the part ofa
lurry.to any extension or waiver of any pro ' 'on of this Agreemenisball be valid only if set
forth in an instrument in writing signed on behalf of such pirry.

Agreement are hereby incorporated into this Agreement and are hereby made a part of ttris
Agreement as if set out in fi.rll in this Agreement.

ts. The Disclosure Schedules and Exhibits to this

Section I OJl Assignment Successors in Interest. No assignment or transfer by any Party of its
righls and obligations under lhis Agreement will be made eicept with the prior uritten consent
of.the oth*r Party to this Agreemen! provided that Brryer, without the obligation to obtain Bre
prior written consent of seller, shall be entitled to (a) assign this Agreement or all or any part of
its rights or obligations hereunder to any enrity contolled by Ratph r. Iannelli and (b)
collaterally assip this Agreement for the beuefit of Buyer's or is assignee's lender. 

'Irlo 
transfer

or assignment by any Party shall relieve such party of any of its obligations hereunder. This
Agreement will be bin.ling upon and will inure to the benefit of the Parties and their respective
heirs, successors and permitted assigns, and any reference to a Party will also be a reference to a
successor or permitted assign.
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Section I 0.5 Conhollir.le.Law. This Agreemcnt will be govemed by and constrrred und
enf,orced in accordance with the intemal luws of lhe Statc of Califontia without relerencc to ils
choice of law rules.

Section I0.6 Consent to Jurisdiction: Servioe of Process. Each ol'the Parties hereby
irrevocably coDsents and agrees that any action, suit or proceeding arising in connection with any
disagreement, dispute, controversy or claim arising out oi'or relating to (his Agreernenl or thc
Acquisition (for purposes ofthis Section 10.6. a'1.egdD!qp:rre") shall be subject to thc
exclusive jurisdiction ofthe courts ofthe State of California or Ore federal courts located in the
State of Califomia and hereby consents to personal jurisdiction over such Party of the courts of
the State of Califomia or the federal courts located in the State of Califomia. Each of the Parties
waives, and agrees not to assert, as a defense in aEy Lcgal .Dispute, fllat .it .is not subject to the
jurisdiction ofthe courts of the State of Califonria or the federal courts located in the State of
califomia or that such action, suit or proceeding may not be brought or is not maintainable in
such court or that its property is exempt or immune from executioq that the action, suit or
proceeding is brought in an inconvenient forum or that the yenue of the action, suit or proceeding
is improper.

Section 10.7 Severabilitv. Any provision of this Agreement that is prohibited or unenforceable
in anyjurisdiction will, as to suchjurisdiction, be ineffective to the eitent ofsuch prohibition or
unenforceability without invalidating the remaining provisiols ofthis Agreement, and any such
prohibition or unenforceability in any jurisdiction will not invalidate or rcnder unenforceable
such provision in any other jurisdiction. To the extent permitted by Applicable Law, the parties
waive any provision of Applicable Law that renders any such provision prohibited or
unenforceable in auy respect. Any courL of competent jurisdi'ction is aut'lrorizrd to strike or
modifr the provisions herein to make this Agreement enforceable to the futtest extent as
contemplated and executed by the Parties.

Section 10.8 Countemarts. This Agreernent may be executed in two or rnore counterparts.
each of which will be deemed an original in respect of any party whose signature appea$
thereon and all ofwhich toge0rer shall constitute a single agreement, ana li wilt nof 6. n ."rrury
in making proof of this Agreement or the tenns ofthis Agreement to produce or account for
more than one ofsuch counterparts. counterpart copies ofthis Agreement may be signed and
exchanged by email or facsimile. Such copies so signed and exchanged shall be fully birding.

section 10.9 Intepuation. This Agreement and the documents executed pursuant to this
Agreement supersede all negotiations, agreements and understandings among the parties with
respect to the subject matter of this Agreeurent.

$ep.tion I 0. I 0 Transaction costs. Except as otherwise expressly provided herein, Buyer and
Sellers shall bear their own costs and expenses incurred in conneotion with the transaciions and
investigations contemplated hereirl including, without timitation, the fees and expenses of their
respective Iegal couusel, accountarts and frnancial advisors. Buyer and Sellers sliall each pay
one-half of the Escrow Holder's charges, and sellers shall pay the usual recording fees and any
required documentary transfer taxes.
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Section !-0.1 [ No ]hird Party Beneliciaries. Exccpt as conlcnrplared by d-y[qle !X, no
provision of this Agreenrent shall create any third party beneficiary or other rights in any Person.
inoluding any enrployce or fornrer enrploycc (or any bencficiary or dependent thercof) ot'the
Business or of Seller.

Section 10.12 Specific Performance and Otlrer Rcmedies. The Parties each acknowledge that
the rights of each Party in respect of the Acquisition are special, unique and ofexkaordinary
character and that, in the event that any Party violates or fails or refi:ses to perfomt any covenant
or agreement made by it in this Agreement, the non-breaching Party shall bc without a.n adcquate
remedy at law. The Parties agreq therefore, that in flre event. that ary Party violates or fails or
rcfuses to perform any covenant or agreenrent made by such Party in this Agreement, the non-
breaching Party may, subject to the terms of this Agreement and in addition to any remedies at
larv for damages or other relie-f. instirute and prosecute an action in court to enforce specific
pertbrmance ofsuch covenant or agreement or seek an injunotion resEaining such breach or
threatened breach and the Parties agree that the non-breaching party shall not be required in
connection therewith to prove actual damages.

ISTGNATURE PAGE FOLLOWSI

2r
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IN 1 
'ITNEss WHEREOR lhe Parties bave caused this Asscl purchnse Agrcemcnt to be

duly oxeouted, as ofthe date first above writtcn.

BI.IYER:

915 Elm Avenue CVL, LLC

By:
Name: Ralph T. Iannelli
1486 EastVaIey Rd.
Sauta Barbar4 CA- 931 08
Title: Manager

SELLERS:

James Gally

Carpirrt a Valley Lumber Co., Inc.

By:
Narne:
Title:

TfulqwJ U+T-t r.,(
?rcgl 1c^,1

J&G Properties, LLC

By:
Name:
Title:

dtqYs o+
Q reSt J cat Y

[Signatue Page To llsset Purchase AgreementJ

(
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lN WTNESS WHEREOF, the Parties Irave caused this Asset Purchase Agrcerncnt to lrc
duly executed, as ofthe date first above written.

BTIYER:

915 Elm A ec

By:
Name: Ral T. elli
1486 East Valley
Santa Barbara, CA 93108
Title: Manager

SELLERS:

James Gally

Carpinteria Valley Lumber Co., Inc.

Er'-
Name:
Title:

J&GProperties, LLC

By:
Name:
Title:

[Signanre Page To Assel P rchaie Agreenent]
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AMENDMENT TO ASSET PI]RCIIASE AGREEMENT

This AMENDMENT TO ASSET PLJRCHASE AGREEMENT (..A4e4dmen!,),
dated as of Decemb er|l_, ZOLS is made and entered into by and among i".* C"ffV, 

'
Carpinteria Valley Lumber Co., Inc., a Califomia corporation, and J&G prope*es,
LLC, a Califomia limited liability company (.99!!ers') and 915 Etm Avenuc CVL,
LLC, a CaJifomia limited liability company C.BUygt).

\IVITNESSETH:

WHEREAS, Sellers and Buyer entered into an Asset Puchase Agreement as of
December 7, 2015 related to the sale ofthe assets known as Corpinteria Valley Lumber;
and

WHEREAS, the Parties wish to amend the Agreement.

NOW' THEREFORE, in consideration of the foregoing and the respective
agreements hereinafter set fortb" and intending to be legally bound hereby, the Parties
agree as follows:

Section 4.9(b) ofthe Agreement is revised to reflect tlrat the Epicor software
referenced in Schedule 4.9(a) re4uires the consent ofEpicor to transfer it to Buyer, and
Sellers agree to reimburse Buyer $3,850.00 for the tsansfer fee being charged by Epicor.

Section 8.4 ofthe Agreemeat is deleted h its eDtirety and replaced with the
following:

Bulk Sales. Buyer and Sellers hereby waive compliance with the notification
requirements contained in the bulk sales provisions of Division 6 of the Uniform
Commercial Code Bulk Transfer Section, and Sellers agree to indemnify Buyer for any
damages for claims for amounts owed by Sellers to any creditor of the Business. Sellers
and Buyer shall noti$ the Escrow Agent that it will not be required to initiate the bulk
sale notification process or to require any escrow of funds for amounts due by Sellers to
the Califomia Board of Equalization for sales and use taxes.

Section 9.6 of the Agreement is deleted in its entirety and replaced with the
following:

Pavment of Claims. In order to satisry any indemnification obligations of Sellers
with resp€ct to any claim in respect of which payment may be sought pusuant to
this article D( (each an "lndemnification Claim'), the Buyer Indemnified Parties
shall have the right to recover Damages that have been incurred by oflsetting
payments due under the Essex Note; provided, however, that not more than
$200,000.00 (the "Cap) may be off-set from the Essex Note, and any such off-
sets must be claimed prior to the date that is six months afrer the Closing Date.
Notwithstanding the foregoing, any claims by Buyer for any breach by Sellers for
Sellers' failure to pay creditors or taxes shall be exempt from the Cap and six-
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month limitation contained in the preceding proviso and shall not count toward
the Cap.

The Purchase Price shall be allocated among the Assets as set forth in the
Amendment Schedule attached hereto.

Except as set forth herein all terms and agreements contained in the Agreement
and schedules thereto remain in effect. capitalized terms used herein shall have the same
meanings as ascribed to them in the Agreement.

IN WTINESS WHEREOF, the Parties have caused this Amendment to be duly
executed, as ofthe date first above written.

BT,IYER:

915 Elm LLC

Bvl

Name: T. Iannelli
ley Rd.1486 d

Santa Barbora, CA 93108
Tide: Manager

SELLERS:

James Gally

Carpinteria Valley Lumber Co., Inc.

By:

Name:
Title:

J&G Properties, LLC

By:

L,

Name:
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12/21/2015 1:3'lPl.{ FAX 80545,'- 3'l+ 6ALLYEASSt)C @ooo1/0002

AMENDMEN.I TO ASSET PURCHASN AGREEMENT

This AMENDMENT ro AssE'I' pIJRcHAsE AcREEMair.rr (..amsudmept),datedrs of.Dccember _, 201S^is maae ana ente.eJ iirt" ty *o among,Iames Gally,Crrpinteria Valley Lumber Co., Inc,, a california corpririon, ana;CG propcrties,
l,LC, a Califomia limited liabiliry cornpany (,:_&Iss,til 9i5 Etm Avcnue CVL,t,LC, a Califomia limited liability company i.Mf. --" - -

WITNESSETI,I:

- WHEREAS, Se ers and Buyer entered into an n sset purchase Agrecment as ofDercember 7, 201.5 relalcd to rhe sall of dre assets known as drpinreria iatteyirm;;

WHEREAS, thc Parties wish to amend the Agreernent,

NOW, THEREFORIJ, in consideration of thc foregoing and the respectiveag.ccments hereinafrer set forth, and inteading to be regariy botmd herety,'the narticsagree as lollows:

^ Section 4.9(b) ol'the Agreement is rcvised to reflect that the Epicor softwarercfercnced in Schedule 4.9(a) rlquircs the corsent ofEpi;; tu t*nsfer it to Buyer, andSellers agree to reimburse Buyci$3,8s0.00 for ,r," tr*liii i.. u.ing.t org.d by Dpi.*.

. 
Section 8.4 of rhe Agreemenr is delereri in its entirery and replaced with thefollowing:

. Bulk Sales. Buyer and Sellers hereby waive compliance with the notification
requiremenr.s contained in rhe burk sales pruririon, orui'virion 6 oFthe Uniform
Commerc-ial Cjodc Bulk 'l'runsfer Scction, 

^arU 
Safc"s alrec iolna.n nify euyr;io, onvdamages for claims for amounls owcd bySellers to 

^"yii.a1l" "f 
tf.,e Business. Sellersand Buyer shalr notify the Escrow Ageni that it wiil n& be requirecr to initiatc rhe bulksalelotification proccss orto require any.r.ro* of n ia-. ioiLounts due by Sellers tr.rthe.Califomia Board of Equalizaiio" for.utu"*A ur"-t.*s. 

' *

. 
Section 9.6 ofthe Agreement is deleted in its entirety and replaced with thefbllowing:

!:uqg!t of claims' In order to satisfy any indemnificarion obrigations of serer.swith respccr ro ury claim-in. respcct oi which puvro"ni ,nuy be siught d;;l;this.article lX (each an "rndemnificariun crai*''), tie Buyer Indemnified parties
shall have the righl to fccover Damagcs tlet have becn iucurred hv nff_cetin-
payments due under the Essex Note; provided, howevcr, th"i ,;i ;;;;;;$200,000.00 (t.he .tap") may be off-set fro* *,e fr.e* Nore, and any such off-scts m,st be claimed prior to thc date trrat is six monrhs aftei the cr.i.ng il"ir.Notwithsranding the fbreuging, any ctaims by Buy;;;;;..y breach by Selters forSellers' failure to pay creditors o, taxcs shatt t" excmpt iron, the drp;-;:
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12/21/2015 l:32Pr FAX 80545^.31+ GALLY&ASSOC Ffioo02/ooo2

The Purchase price shall be allocatetl among the nssets as set forth in theAmendment Schedule aft ached hereto.

Exccpt as sct rorth hcrein alr terms and agrecments cont.rined in the Agreementa'd schedures thereto remf,in in effect. capitati'zicr tcrms. uscd herein shall have the samemeanings as ascribed to them in thc Agreement.

IN WITNESS ,HEREOF, thc parties have caused this Arnendment to be dulyexecutcd, as ofthe date first above writtcn.

month limitation contained in the prcceding proviso and shall not count toward
thc C.rp.

I}UYER:

915 Elm Avenue CVL, LLC

Byt

Name: Ralph T. Iannelli
1486 Easr Vollcy Rd.
Santa Barbara, CA 93 108
'l'itlc: Manager

SELLERS;

James Oally

-fu"--a-fu-Carpi(eiavatleylu.nt 
". 

Co., lnr.

By
at

Ti Porgl**

J&G Properties, LLC

By:

uh
N

Nanre:
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SECOND AMENDMENT TO ASSET PTJRCEASE AGREEMENT

This AMENDMENT TO ASSET PURCHASE AGREEMENT (.AECUdMEE,),

dated as of January 4, 2016 is made aod entered iato by aad arnong James Grlly,

Carpinterla Valley iumber Co., Inc., a Califomia corporation, and J&G Propcrties'

LLi, a Califomia iimit.a nauUty oompaoy ("$g!erg') and 915 EIm Avenue CVL,

LLC, a Callfomia limited liability company ('BgWC).

WITNESSETII:

WHEREAS, Sellers and Buyer entered into an Asset PurchEse A$eement- as of.

Deoember ?, 2015 aud an Amendm-ent dated December 21, 2015 related to the sale of the

assets known as Carpiuteria Valley Lumbu; and

WHEREAS, the PBrties wish to amead the Agroement'

NOW, TIIEREFORE, io consideration of the foregoiog and the respective 
.

agreements herein*fter set forth, and iutending to be legally bound hereby, the Parties

agree as follows:

Section 3.1 shall be revised in iE entirety as follows:

Section 1.1 Purchase Pricc, The aggrogate Purohase prioe to be paid by Buyel-

to Sellers at the Cl,osing for the Traosferred Assets (other thau the Inventory) shall

be $4,175,000.00 (the "PurcheEg-8n99')' The Purchase Prioe, shall bq paid as

follows: The Escrow Agent shall deliver the deposit of $250,000'00 to Sellers,

antl Buyer shall deliver $2,425,000.00 by wire transfer of imrnediately available

fruds pursuant to wire instructionE as insfructed by f.he Escrow Agent (the 'E9!l9I
Account") atrd $1,500,000.00 inthe form of the Essex Noto, r ithin five business

Oays un"i toth tle Closiag, Buyer shall pay Sellers by wire transfor of
immediatoly available firnds ttre amount of$650,563.00 as part of tbe Inventory

Appraisal Amount to the Seller Account. Sellers and Buyer agree b.allooate the
puiohaee Prioe amotrg tho classes ofTransferred Assets as sct forth in Exhibit A

Bttached hereto,

The terms of the Essex Norc shall be modified as reflected in Exhibit A hereto'

seotion 7.4 of the Agreolent is amended to refleot tbat sellsrs haYe conducted a

couut aod determined the actual cost ofthe Sellable Iaventory to bc $918,942,25;hence, .

the Inventory Appraisal Amount calculates to $900,563. The Inveotory Appraisal

amount strail bi paid to Sellers as follows: $650,563.00 within five business days of the

Closins Datc; $ lis,OOO.0O six montbs from the Closing Dato; and $ 125,000'00 wit'hin
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nine montls of the Closing Date, The two def€ned paymearts of $125,000.00 each shsll
accrue iuter€st at the rate of 6% per amum from the Closing Date until the payment

dates, computed on the basis ofa 365-day year. Each paymeat may bc prepaid without
penalty.

Except as set fofltr herein all terms and agreements contained in the Agreeurent
and Schedules thereto remain in effect. CapitalizEd terms used hereiu shall have tbe same

meenings as ascribed to them in the Agreement,

IN WTfNESS WHEREOF, the Parties have caused this Amendment to be duly

execute4 as ofthe date first above written,

BUYER:

915 EIm Ave,nue CYL, LLC

By:

Name: Ralph T. Iannelli
1486 East Valley Rd.
Sauta Barbara, CA 93108
Title: Manager

SELLERS:

Jarnes Gally

/ (b

teria Valley Lumbor Co,, lnc.

By:
,

5o-ft,vt G t,t-{
PrLrS,L*t

J&G Propetties, LLC

By:.

t^.re) G

Name:
Tifle:

Name:
Title:

I

prayl"A,

I
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SECOND AMENDMENT TO ASSET PURCHASE AGREEMENT

This AMENDMENT TO ASSET PURCHASE AGREEMENT (' {nenamcnt'),
dated as ofJanuary 4, 2016 is made and entered hto by and among James Gally
Carpinteria Valley Lumber Co, Inc, a Califomia corporation, and J&G Propefites,
LL,C, a Califomia limited liability company ('&llers') and 915 Elm Avenue CVL,
LLC, a Califomia limited liability company (.'Egygfl.

\trITNESSETH:

WHEREAS, Sellers and Buyer eotered into an Asset Purchase Ageement as of
December 7, 2015 and an Amendment dated Dccember 21, 2015 related to the sale ofthe
assets kDown as Carpinteria Valley lxmber; atrd

WHEREAS, the Parties wish to amend the Agreement.

NOW, THBREPORE, in consideration of the foregoing and the respective
agreeurenb hereinafter set forth, and intending to be legally bound hereby, the Parties

agree as follows:

Section 3.1 shall be revised in ib entirety as follows:

Section LI Purchase Price. The aggregete purchase price to be paid by Buyer
to Sellers at the Closing for the Transfemd Asses (otber than the Inventory) shall
be $4,175,000.00 (fie "!@C_Price). The Purohase Price, shall be paid as

follows: The Escrow Agent shall deliver the deposit of $250,0@.00 to Sellen,
and Buyer shall deliver $2,425,000.00 by wire aansfer of immediately available
firnds pursuant to wire instsuctions as instsucted by tbe Essow Agent (the '!9@1
Accounf ) and $ I ,500,000.00 in the form of the Essex Note. Within five business
days after both the Closing Buyer shall pay Sellers by wire transfer of
immediately available fuuds the amount of$650,563.00 as part ofthe Inventory
Appraisal Amount to the Seller Account Selle$ and Buyer agree to allocate the
Purchase Price among the classes ofTransfened Assets as set forth in Exhibit A
attached hereto.

The terms of the Essor Note shall be modified as reflected in Exhibit A hereto.

Section 7.4 ofthe Agreement is amended to reflect that Sellers have conducted a
count urd determined tbe actual cost ofthe Sellsble Inventory to be $918,942.25;bena*,
the Inventory Appraisal Amount calculates to $900,563. The Inventory Appraisal
Amount shall be paid to Sellers as follows: $650,563.00 within five business days ofthe
Closing Date; $125000.00 six months from the Closing Date; and $125,000.00 wilhin
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nine months of the Closing Date. The two deferred payments of$125,000.00 each sball
accrue interest at the rate of 60lo per annum from the Clositrg Dste uffil the payment
dates, computed on the basis ofa 365-day year. Each payment may be prepaid without
penalty.

Except as set forth herein all terms and agrcements contained in the Agreement
and Schedules thereto reinain in effect, Capialized terms used herein shall have the same
meanings gs ascribed to thern in the Agreement.

IN WfINESS WHEREOR the Pafiies have caused this Amendment to be duly
executed, as ofthe date first above wdtten.

BUYER:

91 5 Elm Avenue LLC

By

Name: Ralph Iaonelli
1486 East Valley Rd.
Santa Baftara, CA 93108
Title: Manager

SELLERS

James Gally

Carpinteria Valley Lumber Co., Inc.

By:

Name:
Title:

J&G Properties, LLC

Name
Title:

By
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THIRD AMENDMENT TO ASSET PURCHASE AGREEMENT*

This AMENDMENT TO ASSET PURCHASE AGREEMENT ("Amendment"),
dated as of January 13,2016 is made and entered into by and among James Gally,
Carpinteria Valley Lumber Co., a Califomia corporation, and J&G Properties, LLC,
a Califomia Iimited liability company ("Sellers") and 915 Elm Avenue CVL, LLC, a
Califomia limited liability company ("Buver").

WITNESSETH:

WHEREAS, Sellers and Buyer entered into an Asset Purchase Agreement on
December 7,2015, which was amended on December 21,2015 and January 4, 2016
(collectively, the "Agreement"), that relates to the sale of the assets known as Carpinteria
Valley Lumber (the "Business");

WHEREAS, the Agreement incorrectly identifies one of the Sellers as

"Carpinteria Valley Lumber Co., Inc." ("CVLCI") when the correct name of such Seller
is "Carpinteria Valley Lumber Co." ("CVLC"); and

WHEREAS, the Parties now wish to amend the Agreement to correct the
foregoing error and provide Buyer with certain remedies in the event ofany loss arising
from or in connection with such error.

NOW, THEREFORE, in consideration of the foregoing and the respective
agreements hereinafter set forth, and intending to be legally bound hereby, the Parties
agree as follows:

l. All references in the Agreement to CVLCI are hereby changed to CVLC.
All references in the Agreement to "Sellers" and./or "Parties" are hereby modified to
include a reference to CVLC as a Seller and.ior a Party.

2. All ofthe representations and warranties contained in Article IV of the
Agreement, were as of December 7,2015, and are as ofthis date, true and correct when
amended to refer to CVLC rather than CVLCL

3. Sellers acknowledge that certain assets ofthe Business may have
inadye{tently been registered or held in the name of CVLCI rather than CVLC. Sellers
agreti, to indemnify Buyer from any costs and expenses incuned by it as a result of this
error,. and further agree to promptly take all actions requested by Buyer after the Closing
Date that are intended to provide Buyer with clear title to all of the assets of the Business,
including, but not limited to, preparing and filing such documents as necessary to transfer
title to vehicles and conecting road carrier permits for the Business.

4. Sellers hereby further represent and warrant that James Gally is the
President, sole shareholder and sole director of CVLC.

5.

the following:
Section 9.6 ofthe Agreement is deleted in its entirety and replaced with

"Pavment of Claims. In order to satisry any indemnification obligations of Sellers
with respect to any claim in respect of which payment may be sought pursuant to this
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article IX (each an "Indemnification Claim"), the Buyer Indemnified Parties shall have
the right to recover Damages that have been incurred by off-setting payments due under
the Essex Note; provided, however, that not more than $200,000.00 (the "Cap") may be
off-set from the Essex Note, and any such off-sets must be claimed prior to the date that
is six months after the Closing Date. Notwithstanding the foregoing, any claims by Buyer
for (i) any breach by Sellers for Sellers' failure to pay creditors or taxes or (ii) any costs
or damages related to the error ofreferring to CVLCI as a Seller rather than the correct
entity known as CVLC shall be exempt from the Cap and six-month limitation contained
in the preceding proviso and shall not count toward the Cap."

6. Except as set forth herein all terms and agreements contained in the
Agreement and Schedules thereto remain in effect. Capitalized terms used herein shall
have the same meanings as ascribed to them in the Agreement.

IN WITNESS WHEREOF, the Parties have caused this Amendment to be duly
executed, as ofthe date first above wdtten.

BUYER:

915 Elm Avenue CVL, LLC

By
Name: William S. Reyner, Jr.
Title: Manager

SELLERS:

James Gally

4r^"-- funr
Carpinteria Valley Lumber Co.

By:
Name: J

Its: Pres

J&G Properties, LLC

By:
James Gally
Sole Manager

ly

Shareholder
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THIRD AME,NDMENTTO ASSET PURCHASE AGREEMENT*

'l}tis AMIINDMENT'l'O ASSET PURCHASE ACREEMEN'I' ("4uend!lqer'!"),
datrl as of January 13,2016 is made and entered into by and among Jamcs Gally,
C*gintcriz Valley Lumber Co.,a Califomia c,orporation, and J&G Properties, LLC,
a California limited liability company (*f,ell-ers") and 9t5 Elm Avenue CVLt LLC, a
Califomia limircd liability company ('Eqylt').

WITNESSETHI

WHEREAS, Sellers and Buyer antered into an Asset Purchase Agreement on
Decfinlcct 7,2015, which was amsndcd on Dea*mber 21,2015 and luuary 4,2016
(collerdvely, tlrr- * Agtr.rnerrt"\ that relates to the sale of the assets known as Carpinteria
Vallcy Lumber (the *Business');

WHEREAS, the Ag'rlwrnent incorrectly identifies one of the Sellers as
"C-aryiraona Vallcy Lumber Co., Inc." ("CVLCP) when the correct name of such Seller
is'QrirneiaYalley Lumber Co." (A|LC'); nd

WHEREAS, the Parties now wish to amend the Agreernent to corect the
foregoing errar and provide Buyer with c€rtain remedies in the event ofany loss arising
lrom or in connection wilh such error,

NOW, THEREFORE, in considerarion of the foregoing and the respective
ag*mefis hereinafrcr get forh, utd intending o be legally bound hereby, the parties
agree as follows:.

l. All referencn in rhc Agreernent to CVLCI are hereby changed to CVLC
All refcJeners in thc Agrerll:,ent to 'Sellers" and/or ..Parties" are hereby modified to
inchde a rcference tD CVLC as a Seller andlor a Party.

3. *llqs acknowledge that certatn asscts of the Busincss may have
indvertently bzn regrstercd or held in the name of CVLCI rather than CVLC. Sellers
agree tD imdemnify Bvyer from any cosls and expenses incurred by it as a resuh of this
enor, arl fwthe 

^gl@. 
to Womptly tafte all aaions roquested by Buyer after the Closing

llae dna. are intended a provi&, Buyet with clear title to all of the assets of the Busincis,
inclrdingbln mt limitd to, Wrying and filing such documents as necessary to transfer
ie a vehicles and enn*ting road cader Wrmie for thc Busincss,

4. Sellcris hereby funher represnt and warrant that James Gally is thc
Presidefl\ sole shzreholdet and sole director o f CVI.C .

2. All of rhe repregentations and waranties conlained in Article IV ofthe
Agwmenl. were as of Dwnbcr 7 , 201 5 , and are as of this date, true and correct when
'aulwndel a refer a CVLC tulet than CVLCI.

5.
thc followrng'.

Section 9.6 of the Ag..ear.l.enais delad in its sntirely and rcplaced wirh

:lAgml SI el.4;ry.ln order to srrrisfy any indcrnnification obligarions of Scllen
witJn rery a any clatm in rcsFrcct of which payment may be sought pursuant to this
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IX IL'ITI|FSS VHEREAF. rt- Pgli6lg1rc, e,<a t* Ascea,a"+* w-G &il
qm*'a of tlz *-c frg."*w+e tiwt-

E,JYEI;,

9l5Eb-{t,re LLC

*llEaS- k.
fib,*lrca

SEI.LZRS:

Jer.== Calt:'

Carpirt€ria VaIb' L@ber Co-

Bv:
:.(aryre: Jrc C-p$-
Its: Presidern

J&G Propenies, LLC

By:-........-.-
Janes Gall,v
Sole Malager and Sharcbolder

l
t t
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FOURTH AMENDMENT TO ASSET PURCIIASE AGREEMENT \
This AMENDMENT TO ASSET PURCHASE AGREEMENT (..AEcud!0!Et,'),

dated as of Januuy 14,2016 is made and entered into by and among James Gally,
Carpinteria Valley Lumber Co., a California corporation (CVLC), and J&G
Properties, LLC, a California limited liability conrpany (,,Sellers') and 915 Elm
Avenue CVL, LLC, a Califomia limited liability company (.Eu)cI).

WITNESSETH:

WHEREAS, Sellers and Buyer entered into an Asset purchase Agreement on
Decernber 7, 2015, which was amended on December 21, 2015, January 4, 2016 and
January 13, 2016 (collectively, the "Agreemcnt"), that relates to the sale of the assets
known as Carpinteria Valley Lumber (the "Business,,);

WHEREAS, the Agreement requires Seller to make certain deliveries at Closing
and there has been a delay with obtaining documents from third parties; and

WHEREAS, the Parties now wish to amend the Agrecmcnt to allow the Closing
to proceed without delay.

NOW, THEREFORE, h consideration of the foregoing and the respective
agreemeDts hereinafter set forth, and intending to be tegally bound hereby, the parties
agree as follows:

l. Section 2. l(a)(vi) requires that Sellers deliver to Buyer at Closing Good
Standhg Certiticates liom the CA Secretary of State for J&G properties, t LC and
CVLC, Sellers have ordered such certificates through Escrow and commit to have the
Certificates delivered to Buyer as soon as possible.

2. Section 2.I(a)(vii) requires that Sellers deliver to Buyer at Closing
evidence that there are no Encumbrances on the Transferred Assets. Buyer has received a
UCC Report showing filings for Community West Bank Stihl Incorporated, pace, Inc.
dba Pace West, Inc., Golden Eagle Disributing Corporation and Orgill, Inc. ( the ,. UCC
Filings"). Sellers hereby represent that (i) the indebtedness to Community West Bank is
being paid in full tkough Escrow, and that the indebtedness evidenced by the UCC
Filings in all other cases has been paid in full and (ii) that other matters listed in the UCC
Rcport rclatc solely to other equipment that is not part of the Transferred Assets.

3. Titles for the 2013 Freightliner and 2015 Silverado trucks have not been
delivered to Escrow. Sellers agree to assure that those titles will be delivered to Buyer as
soon as reasonably possible.
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4. Sellers agree to indcmni$ Buyer for any oosts incurred by it in the cvent
sellers.are unable to comply with the requirements or representatior.,s ,"i forth in thi,
Amendment.

5.
the following:

Section 9.6 of the Agreement is deleted in its entirety and replaoed with

"Pavment of claims. In order to satisfy any indemnification obligations of
Sellers with respect to any.craim in respect of which payment may be soight pursuant
to this article x (each an "rndemnification claim"), ihi Buye, Inaemnine'd parties
shall have the right to recover Danages that have been incuned by off-setting
payments due under the Essex Note; provided, however, that not more than
$200,000.00 (the "cap") may be off-sct from trre Esscx Note, and any such off-sets
must be claimed prior to the date that is six months after the Closing bate.
Notwithstanding the foregoing, any crainu by Buyer for (i) any breich by sellers for
Sellers' failure to pay crediton or taxes; (ii) any costs or damages relatcd to the enor
of referring to GVLCI ru a Seller rather than the correct entity known as cvLC; or
(iii) any costs or damages related to the matters contained in ihe Fourth Amendment
to this Agreement shall be exempt from the cap and six-month limitation containe<l
in the preceding proviso and shall not count toward the Cap.,,

- 6. Except as set forth herein all terms and agreements contained in
the Agreement and Schedules thereto remain in effect. capitalizld terms used herein
shall have the same meanings as ascribed to them in the Agreement.

IN wtrNESS WHEREOF, thc parties have caused this Amendment to be duly
executed, as of the date frst above written.

BI,IYER:

915 Elm Avenue CVL, LLC

By:

William S. Reyner, Jr.
Title: Manager
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SELLERS:

James Gally

Carpinteria Valley Lumber Co

By:
James
lts: Pres nt

J&G Properties, LLC

By:
James Gally
Sole Manager

Ot

ol 4

tf,t

t)

)

Ol

Shareholder
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t()un'r'lt AMtr:NtrMttN't"t'() ANI[['I' PlRCilAstt: A(;Rtl]t')Mti:N't'

l'lrlr r\lr4liNl)MliN'1"11) AStil{'l l)tlR('l lASli A(lltl,iliMl{N'l'(,'Aorcntlnrorrt").
rlultrl ru ol'.lttnttttt'.y l.l. 2016 itt ttttulo uttrl ottlct'crl lnlobyrtrrtl nrnorrg,lnntol (inlly,
(irrplnlu'ln Vnlh,y Inlllt(rt.(h., n (\rlllirrnlr 0(,rlxrntth)n ((:Vl,("'). und J&(,;
Irtpoltlon, lJ,('. n (lrlllirrlrln llnrltcd llnhlllty r:onrpuny ("Sollorn"1 mt(l 915 lqlm
Ar,r'rrrrr' ('V1,, l,l,('. n ('rrlllbrrrin lirrrltcrl linblllty eornpnrry ("lluycr,').

wt'rNINst{,'t'1t:

Wl llillliAS. Scllorn nrrtl lluyor cntcrod lrrto nn Asrol Pun:lrunc ngtccntont on
l )('crrnl'|cr 7. ;l() I 5. rvlrloh wns nnrcrxlotl orr l)cuontlrcr' 2 l . 201 .5. Jnnuury 4. 20 1 6 rrrxl
,lnrurrrry l.l. )0l(r (urllcotlvoly. tho "Agrccnrcnt"). thrt rokrlor lo tho rnlc ol'lho osrctrr
l\no\\,n uH ( \rrllirrtr,.r'hr VIlloy Luuhcr (lhc "l]utirrcss"):

Wl llillliAS, lltc Agn:antcttl rcqulrcs Sollor lr! nlrkc uurtnin tlclivr:rios lt Olosirrg
lrrrl tlrcrt lurs bcotr n tlclrry rvitlr olrttlrrlrrg docunrcnls lionr lhlnl purlicsl lnd

WllliltliAS. thc lhrtlcll now wish to unrcnrl thc Agrccrncnt to ullow thc Olosing
lo Ptrccctl wltlrrrrrt dolny.

N()W, '11llil{lil'roltli, tn conuldorotkrn ol'thc lbrogolng nnd tho rcsJrcotivc
08rccrrlorrlfl horuin[ller sol lbrth, nnd lutonding to bo logully bound horoby. thu l,nrtios
rugrnc nl lirllows

l. Saution 2. l(tr)(vi) rc(ptirctr tl tl Scllcrs rlolivcr to lluyor 0t Closing (iuorl
Sturttlirrg ('ertillcutcs llonr tlrc CiA Sccrotury ol'slrtlo lbr J&(i ltroporlics. Ll.,C urrtl
('Vl.(', scllcls lurvc urtlsrcd such corlilicotos through |l)sorow untl oommit to hnvc thc
('crtilicntcs dclivcrcrl to lluycr us nrxrrr ur ;xrssiblc,

2. Scclirxr 2.1(l)(vii) rcqulrcs thtt Scllcrs tlclivcr to lluyr:r ut Closing
cvitlcttcc tltrrt lhcrc uru no litoumlrrnrrsc$ on thc 'l'rnnsli;rrorl Asscts. lluycrirus rcccivorlit
Il('('llcport nlrowirrg lillrrgs lbr (brnnrunity wosl ltonk, stlhl lncorportro<I, l)ucc. lnc.
tlhr l)occ Wurt, Inc., (hldcn ljuglc l)istributing Cor;xrrutlon nnd (hgill, lnc. ( tlrc', U(tC
lrilirrus"). scllcrn hcrthy rcprosont tlmt (i) thc lntlcblcdncls to (irnrrnunity wcst llunk is
hcirrg. puitl in lirll througlr lircnrw. untt lhtt thr.: irxlcbtotlncsu ovitlcnocd by thc tlcc
liilings irr ull othcr cures hus hcon poid ln l'ull nn<l (il) thot othsr nuilcr$ listctl in tho UCrc
Itcptrrl rclutc solcly lo ollrcr equlpntcnl thnt h not purt ol'thc 'l'runsl'urrod Asscts,

l, 'l ltlcs lir rhc 2013 lrrcighlllncr ond 201.5 Silvcrudo truoks huvc not bcen
dclivr:rcd to liscnrw, scllcrs lgrcc to urtturc lhnl llro$c titlur will bo dolivorcd to Buycr ls
srxtn rrs rc[*onohly lxxrsiblc,
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4. Sellers agree to indcmnily Buycr lirr uny cosB incurrcd by it in thc cvcnt
Sellers arc unable to comply with the rcquirements of rcprcscntations sct forth in thi$
Amendnrent.

5.
the following:

Section 9.6 of0re Agreement is doletcd in its enlircty and rcplaced wilh

'layment of Cla-i,ms. In ordcr to satisly any indemnification obligations of
Sellers with respect to any claim in respect of which payment may bc sought pursuant
to this article IX (each an "lndemnification Claim"), the Buycr lndemnified Parties
shall have the right to recover Damagcs that have becn incurred by off-setting
payments duc under the Essex Note; provided, however, that not morc than
$200,000.00 (the "Cap") may be off-set from the Essex Note, and any such off-sets
must be claimed prior to the date that is six months after the Closing Date.
Notwithstanding the foregoing, any claims by Buycr tbr (i) any brcach by Sellers for
Sellers' failure to pay creditors or taxes; (ii) any coss or damagcs related to the error
of referring to CVLCI as a Seller rather than the conect entity known as CVLC; or
(iii) any costs or damages related to the matters contained in the Fourth Amendment
to this Agreement shall be exempt from thc Cap and six-month limitation contained
in the preceding proviso and shall not count toward the Cap,"

6. Except as set forth herein all t€rms and agreements contained in
the Agreement and Schcdules thereto remain in effcct. Capitalizl]d terms used herein
shall have the same meanings as ascribed to them in the Agreement.

IN WITNESS WHEREOF, the Parties have caused this Amendment to be duly
executed, as of the date first above written.

BUYER:

915 Elm Avenue CVL, LLC

By: 9
William S. Reyner, Jr
Title: Manager
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EELLDIUI:

Jarncr Oally

Carpinlcria Valley Lumber Co.

By:-
James Gally
Its: Prcsidcnt

J&O Ptoperttes,LLC

Jamea Gally
Sole Manager and Shareholder

R.,_
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