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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
CRIMINAL DIVISION

STATE OF FLORIDA,
Plaintiff.

VS, CASE NO.;: CRCE9-11425CFANO
DIVISION: B

KEVIN HERRICK,
Defendant.

DEFENDANT'S FOURTH AND SUCCESSIVE MOTION FOR POSTCONVICTION
RELIEF AND TO VACATE JUDGMENT AND SENTENCE PURSUANT TO FLA. R.
CRIM. P. 3.850

Defendant-Movant, KEVIN HERRICK. by and through undersigned counsel and pursuant
to Fla. R. Crim. P. 3.850, moves this Honorable Court to vacate his judgment and sentence in this
cause and grant Defendant a new tnal based upon violations of the Due Process Clause of the
Fourteenth Amendment to the United States Constitution and Supreme Court of the United States
holdings in Brady v. Marvland. 373 U.S. 83 (1963), and its progeny for failure to disclose material
information favorable to the defense. as well as the Assistant State Attorney's failure to correct
knowingly false testimony or evidence in violation of US. v. Alzate, 47 F.3d 1103 (11th Cir, 1995),
Napue v. People of State of Hlinois, 79 S.Ct, 1173 (1959), and Giglio v. U.S., 92 8.Ct. 763 (1972).
All claims contained 1n Defendant’s previous motions or amended motions for postconviction
relief, filed May 20, 1993, August 1, 1994, January 8, 1996, are hereby incorporated by reference
mto the instant motion.

PRELIMINARY FACTS




On October 3, 1990, Kevin Herrick was convicted of burglary, sexual battery, and
aggravated battery for the July 15, 1989, attack on Cheryl Hagan and her fiancé Darren “Scott”
Barfield in Pinellas County, Florida.' He was sentenced to life in prison for counts one and two
and 15 years on count three. Mr. Herrick has now spent 37 years in prison for erimes he did not
commit, From his initial questioning by the Largo Police Department. throughout his trial, and up
to the present day, Mr. Herrick has adamantly maintained that he 15 innocent and was in no way
involved in the erimes perpetrated against Ms. Hagan and Mr. Barfield. Despite the fact that there
should have been, there was no physical evidence connecting Mr. Herrick to this violent crime
scene.

The statement of facts below illustrates the State’s case as was presented to the jury at Mr.
Herrick™s 1990 trial; however, after extensive investigation, it is clear that the narrative perpetuated
by the State to convict Mr. Herrick is untrue. Investigation has additionally revealed that the State
had evidence in its possession at the time of the trial that exculpated Mr. Herrick. yet the State
neglected to reveal said evidence to Mr. Herrick's defense counsel. The basis of the motion 1s the
following: the State violated the Due Process Clause of the United States Constitution and the
Supreme Court's mandate in Bradv v. Maryland by 1) failing to disclose a report that likely
identifies the true perpetrator of the cnime; 2) manipulating forensic evidence to mislead the finder
of fact; and 3) failing to disclose significant impeachment evidence related to Mr. Barfield.
Additionally. the prosecutor failed to correct what he knew to be false testimony in violation of
Alzate, Napue, and Giglio, and thus these convictions must fall.

REQUIREMENTS OF A MOTION TO VACATE JUDGMENT AND SENTENCE MADE
PURSUANT TO FLA. R, CRIM. PRO. 3.850

! Mr. Barficld gogs by the name Scott, so. when necessary, he will be referred to as Scott throughout this motion.

Reports generated by law enforcement typreally refer to him by his legal name Darren Barfield, so when those reports
are quoted, Mr. Barfield will be referred to as Darren, These references are to the same person.



Florida Rule of Criminal Procedure 3.850(c) sets forth the required contents of a Motion
to Vacate Judgment and Sentence made pursuant to Fla. R. Crim. Pro, 3.85(:

(1) the judgment or sentence under attack and the court which rendered same;

(2) whether the judgment resulted from a plea or a tral,

(3) whether there was an appeal from the judgment or sentence and the disposition thereof;

(4) whether a previous postconviction motion has been filed, and if so, how many;

(5) il a previous motion or motions have been filed, the reason or reasons the claim or
claims m the present motion were not raised in the former motion or motions:

(6) the nature of the relief sought; and

(7) a brief statement of the facts (and other conditions) relied on in support of the motion.

Fla. R. Crim. Pro, 3.850(c)(1)-(6). Requirements (1), (2}, (3). (4) and (5) are addressed in
the Procedural History. Requirement (6) 18 addressed by the Prayer for Reliel. Requirement (7) 18
met by the section entitled Statement of Facts. This Motion is made under oath as indicated in the
attached Verification. Thus, this Amended Motion is facially sufficient pursuant to Fla. R. Crim.
P. 3.850(c).

PROCEDURAL HISTORY

On August 4, 1989, the State of Florida charged Mr. Herrick via Information with Burglary;
Sexual Battery: and Aggravated Battery for breaking into the Hagan/Barhield residence, while
armed with a knife or scalpel, raping Ms. Hagan, and stabbing or slashing Mr. Barfield with the
knife during Mr. Herrick’s escape. See Information attached as Exhibit A, On October 3, 1990,
Mr. Herrick was convicted as charged. On January 4, 1991, he was sentenced tw life in prison
without the possibility of parole for counts one and two and 15 years on count three by the

Honorable Brandt Downey, Circuit Judge for the Sixth Judicial Circuit of Florida. See Judgment



and Sentence attached as Exhibit B. Mr. Hernick appealed to the Second District Court of Appeal,
which affirmed his convietion and sentence on July 17, 1992, See Hervick v. State, 602 So. 2d 536
(Fla, 2d DCA 1992), The mandate was issued on August 5, 1992,

On July 20, 1993, Mr. Herrick filed a pro se motion for postconviction relief, pursuant to
Fla. R. Crim. P, 3.850, allegig ineffective assistance of trial counsel, That motion was denied on
December 1, 1993, Mr, Herrick appealed the trial’s court denial to the Second District Court of
Appeal. The Second District Court of Appeal affirmed on January 26, 1994, and the mandate was
issued on March 18, 1994, Mr. Hemick also filed a petition for writ of habeas corpus to the Florida
Supreme Court on March 9, 1994, which was denied on March 16, 1994, See Herrick v. State, 637
So. 2d 236 (Fla. 1994).

On August 1, 1994, Mr. Herrick filed a pro se successive motion for postconviction relief,
pursuant to Fla. R. Crim. P. 3.850. That motion was denied on June 6, 1995, by the trial court. Mr.
Herrick moved for rehearing on August 29, 1995, That request was denied on the same day.

On January 8, 1996, Mr. Hemick filed a pro se amended motion for postconviction relief,
pursuant to Fla. R, Crim. P. 3.850. That motion was demied February 14, 1996, Mr. Herrick filed
a motion for rehearing on March 7. 1996, which was denied on March 29, 1996, Mr. Herrick
appealed the trial court’s denial of his postconviction motion to the Second District Court of
Appeal, which affirmed the demial on August 7, 1996. Mr. Herrick’s motion lor rehearing was
denied and the mandate issued October 7. 1996.

On September 10, 1997, Mr. Herrick filed a petition for writ of habeas corpus in the LS.
District Court for the Middle District of Flonida (Tampa). See Kevin Herrick v. Michael W. Moore,

et. al., Case No. 8:97-¢cv-02205-5DM. The petition was denied July 10, 2003. Mr. Herrick



appealed to the U.S. Court of Appeals for the Eleventh Circuit on August 6, 2003. The appeal was
denied and the mandate issued on January 26, 2004,

On April 12, 2004, and March 4, 2005, Mr. Herrick filed two distinet pro se Motions to
Correct lllegal Sentence, pursuant to Fla. R. Crim. P. 3.800. Both motions were denied in one order
on July 1, 2005,

On October 3, 2006, Mr, Herrick filed a motion for postconviction DNA testing, pursuant
to Fla. B. Crim. P. 3.853. That motion was denied on October 12, 2007. Mr. Herrick appealed the
trial court’s denial of his 3.853 motion to the Second Distriet Court of Appeal, The Second District
Couwrt of Appeal affirmed on December 5, 2008, and the mandate 1ssued on December 30, 2008,

This motion is Mr. Herrick’s fourth Rule 3.850 motion, but the first time he has raised the
grounds contained heremn. The new facts which support the instant motion were not raised
previously, The exculpatory evidence on which the mstant motion 1s based was withheld from the
defense at the ume of Mr. Herriek's trial in 1990, Mr. Hermnck did not leamn of the mformation
contained in this motion until June 11, 2025, As such, this evidence was neither available to Mr.
Herrick nor known to him at the time of the completion of his trial and the filing of his previous
Rule 3.850 motions for postconviction relief. Mr. Herrick filed the instant motion within two years
of the disclosure of the withheld evidence to him Thus, this motion 1s timely filed. The Florida
Supreme Court held in Allen v. State, 854 So. 2d 1255 (Fla. 2003):

A defendant's knowledge that the State submitted evidence for testing, however,

does not create a duty to mquire further. Citing Hoffman v. State, 800 So. 2d 174,

179 (Fla. 2001) (noting that the State has the burden “to disclose to the defendant

all information in its possession that is exculpatory™). The defendant's duty to

exercise due diligence in reviewing Brady material applies only after the State

discloses it.
Allen v. State, 854 So, 2d 1255 at 1259.

STATEMENT OF FACTS




In early July of 1989, Mr. Hernick temporarily moved in with a childhood friend, Patrick
Porrey. and his mother, Theresa Porrey. Theresa Porrey was the landlady of a triplex and lived in
the middle unit with her son. T. 106. Cheryl Hagan and her fiancé Darren “Scott” Barfield lived
in the left unit with their newbormn son. T. 105. Mr. Barfield goes by the name Scott and will be
referred to as such throughout this pleading. David Stewart lived in the right unit with his girlfriend
Barbara Forrester. T. 105, On July 15, 1989, Ms. Porrey rushed into Mr. Hernick’s room and woke
him up in the middle of the mght screaming. Ms. Porrey told Mr. Herrick that their neighbor, Ms.
Hagan, had been raped and that she needed his help, Mr. Herrick rushed outside, where he saw
Ms. Hagan standing outside her apartment with her newborn baby.

Shortly after, Mr. Barfield came running up the walkway towards their apartment
screaming a license plate number. See Deposition of Cheryl Hagan at 31 attached as Exhibit C.
Mr. Barlield reported that he chased Ms, Hagan's assailant to a car and memortzed the license
plate number. T. at 90. Ms. Porrey’s neighbor. David Stewart, wrote down the license plate number
and frantically called 911. T. at 7.

Mr. Barfield smoked marijuana with Mr. Herrick earlier that evening and had
paraphernalia, including a bong, in the open in his apartment, so Mr. Herrick told him to “hide his
stuff™ before the police arrived, See Herrick v. Moore, No. 8:97-¢v-2205-T-23MAP, Transcript of
Evidentiary Hearing at 53 and 74 (MLD. Fla. May 20, 2002) attached as Exhibit D. The police
arrived within minutes and began asking all the witnesses what had happened. Officers Brian
Lavigne and Steven McMullen were first on the scene, and Officer Lavigne took lead on the case.
Federal transcript at 409, Shortly after Officers Lavigne and McMullen arrived, Officers Crosby,
Nilsson, and Joiner arrived at the scene as well. Officer McMullen began canvassing for the

suspect with a K9, while Officer Crosby spoke with the witnesses present. See deposition



transcripts of Officers McMullen and Crosby attached as Exhibits E and F. Officer Joiner was the
forensic technician on scene and went inside Mr, Barfield and Ms. Hagan's apartment to process
the scene and collect evidence. Officer Crosby had conversations with Mr. Herrick and Mr.
Stewart, neither of whom could provide additional details, but Officer Crosby did not memorialize
what was actually said. T. at 116.

Ms. Hagan then gave Officer Lavigne an initial account of what happened that evening.
Around midnight, Ms. Hagan woke up to an unknown man on top of her. T. at 23, The man
proceeded to hold a scalpel or a kmife to her throat and threatened to kill her and her baby 1f she
did not perform oral sex on him. T. at 23. After a briefl struggle, her flance, Scott Barfield, came
home. T. at 24. Mr. Barfield rushed mto their bedroom and briefly fought the assailant. T. at 25.
During the struggle, the assailant stabbed or slashed Mr. Barfield with his weapon. T. at 68. The
assailant then put on some clothes and fled the room. T. at 25, Ms. Hagan went to check on her
baby and heard Mr. Barfield tell the assailant that the sliding back door was locked. T. at 26, She
did not see anything else but was told that the assailant fled out the front door. Ms. Hagan reported
that Mr. Barfield then chased the assailant. T. at 26, Ms. Hagan testified that it was pitch black in
her room and she could not identify the assailant. See Deposition of Cheryl Hagan at 15.

Officer Joaner, a Largo Police evidence technician, began collecting evidence at the scene.
He collected nine fingerprints in and around blood on the shiding glass door, doorknobs, and the
doorstop. T. at 126. Officer Joiner reported that he took 15 photos, although he submitted 24 to
evidence and only 14 were provided to the defense. See Officer Jomer Supplemental Report
attached as Exhibit G. Officer Joiner took a photo of Mr. Barfield's bloody shirt but did not collect
it. See Crime Scene Photograph attached as Exhibit H. Officer Joiner also collected the sheets.

which contamed debris. The debris included head hairs, pubie hairs, and a crumpled receipt.



Neither the head hamrs, nor the pubic hairs matched Mr. Herrick. See FDLE Report (Federal
Evidentiary Hearing Exhibit R-30) attached as Exhibit 1. The hairs collected from the bed where
Ms. Hagan was raped also did not match either vietim. Thus, it is reasonable to assume that they
belong to the actual perpetrator. The police did not conduct subsequent investigation into the
receipt found in the bed where Ms, Hagan was raped. The police left shortly after, without
collecting any additional evidence, after only securing the crime scene for approximately 30
minutes. See Deposition of Officer Crobsy at 8.

According to Mr. Barfield, he did not give a full account of what had occurred at that point.
Mr. Barfield specifically did not identify the perpetrator, that if the State’s theory is to be believed.
who was a man certainly known to Mr. Barfield. He only told police that it was pitch black. he did
not know who the assailant was, and the assailant fled in a white car. T. at 75. Mr. Barfield was
transported to the hospital in an ambulance to get treatment for his knife wounds. T. at 76. Mr.
Barfield was briefly treated and called the tnplex from the hospital. refusing to speak to Ms. Hagan.
See Deposition of Cheryl Hagan at 35, Instead. Mr. Barfield spoke with Mr. Stewart before
returning to the triplex. See Deposition of Cheryl Hagan at 35. Mr. Barfield was released from the
hospital after approximately an hour. There 15 no record of how he returned to the triplex.

Ms. Hagan went to her mother’s house, T. 28. Mr, Barfield returned to the triplex, before
Mr. Stewart drove him to Ms. Hagan's mother’s house. T. at 76. Several hours later, around 4am,
Mr. Barfield called the police to report that he knew who the assailant was. T, at 76. Mr. Barfield
claimed that the assailant was Mr. Herrick. T. at 88, Mr. Barfield then provided a written report to
the police. Mr. Barfield reported that an officer told him to change pieces of his version of events
in the report. T. at 89. The officer was likely Officer Hollingsworth, who — according to Officer

Lavigne — collected the written statement. However, Officer Hollingsworth’s supplemental report



was never given to the defense. After collecting Mr. Barfield’s written statement, the police
arrested Mr. Hernick.

Officers collected clothes that they believed to be bloody — although it was later shown to
be mud - as well as a knife and a firearm from Mr. Herrick’s apartment. See FDLE Report (Federal
Evidentiary Hearing Exhibit R-30) attached as Exhibit J. All supplemental reports from the officers
present at the scene claim that another officer collected the evidence. Despite the evidence
technician, Officer Joiner, being present, no officer photographed or memorialized the state of the
apartment, the location of the items collected, or the sliding back door into Mr. Herrick’s room.

Mr. Barfield's statement from the night of the cnime. deposition testimony five months
alter the incident. testimony at trial, and testimony during a postconviction evidentiary hearing all
contradicted one another and contradicted pieces of Ms. Hagan's testimony. There are key facts
that remained relatively consistent throughout Mr. Barfield's recounting of the events. Mr. Barfield
claimed that he was out with Mr. Stewart the night of the incident and came home around midnight.
T. at 66. Mr. Barfield then smoked a cigarette outside, where he heard Ms, Hagan whimper from
their room. T. at 67. Mr. Barfield then reported that he rushed mnto their room, where he saw a man
on top of Ms. Hagan. T. at 15, Mr. Barfield initially stated that it was pitch black and he could not
make out any details about the assailant. Mr, Barfield reported that he got into a brief struggle with
the assailant, who slashed him with lus scalpel or knife. T, at 68. Mr. Barfield then stated that the
assailant tried to leave through the back shding door, where he left a bloody palm pnnt, before
running out the front door. T, at 68, Mr. Barfield reported that he chased the assailant down the
road and lost sight of him as he turned down an alley between two triplexes. T. at 69. The alley
ends in a fence leading to an apartment complex parking lot. There is an electrical box against the

fence that makes jumping the fence an easy task. Mr. Barfield testified that he peered over the



fence and saw the headlights of a white car turn on. T. at 73. Mr. Barfield proceeded to jump over
the fence and hide behind some parked boats to memorize the license plate number as the car
pulled out. T. at 73, Mr. Barfield then ran back to the triplex yelling the license plate number (o
the neighbors who had stepped outside during the commotion. T. at 74. Mr. Barfield gave the
license plate number directly to the police when they arnived. T, at 93,

The State’s theory of the case is that Mr. Herrick assaulted Ms. Hagan, stabbed Mr.
Barfield, ran away from the scene. jumped a fence, was not in the vehicle that immediately fled
the scene, doubled back without being spotted by Mr. Barfield, jumped three more fences, forced
his way into his apartment through a sliding back door that was off its rails and blocked by building
materials, washed the blood off of him, and climbed back into bed in the span of minutes.
Additionally, the State's narrative necessarily asserts that, while he smeared blood on the sliding
glass door and doorknobs in Mr, Barfield and Ms, Hagan's apartment when he touched them, Mr.
Herrick did not get a drop of blood on the shiding glass door in his own room when pushing hard
agamst it to force 1t open. The State withheld entical evidence. knowmgly presented false
testimony, misstated the results of physical evidence testing to the defense, manipulated the
defense into stipulating to falsehoods, and withheld impeachment evidence on its star witness.

CURRENT INVESTIGATION

The following is a description of evidence uncovered during investigations conducted by
undersigned defense counsel, led largely by defense investigator, Dr. Amanda Lewis, Ph.D. See
Declaration of Dr. Amanda Lewis, Ph.D. attached as Exlubit K. This information is then discussed
below in the context of other evidence available at the time of trial and illustrates that if the State

had disclosed the withheld information before Mr. Herrick's trial, the defense would have been
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able to adequately develop its reasonable doubt defense and prevented Mr. Herrick’s wrongful
conviction for these crimes.

In March of 2025, defense investigator and postconviction research consultant, Dr.
Amanda Lewis, Ph.D.. identified an anomalous vehicle property report that lacked a case number
and identifying information consistent with other documents in the Herrick case file. See
Complaint with Accompanying Vehicle/Property Report attached as Exhibit L. Undersigned
counsel emailed the State Attorney’s Office requesting that the State Attorney’s Office provide the
redacted case number from the report on August 7, 2025, The State Attorney’s Office responded
on August 13, 2025, again asserting that the case number from a criminal mischiel complaint was
subject to redaction because it was connected to a sexual assaull case, even though it was provided
pursuant to a public records request for the entirety of Kevin Herrick’s file, which is a sexual
battery case. The letter writes, “We continue to stand by our original exemption applicable to that
public records request, which were sections: 119.071(2)(h), 119.071(4)(c). 119.071(5)(a),
119.0712(2), and 365.171, Florida Statutes. This includes the redactions on the page you attached
m your email.” See August 13, 2025, Letter from Assistant State Attorney Sara Macks attached as
Exhibit M.

The State of Florida has not disputed that this document, seemingly from a criminal
mischief complaint on August 8, 1989, is connected to this case. See September 22, 2025, Letter
from Assistant State Attorney Sara Macks attached as Exhibit N. This document ultimately proved
central to the identification of a viable alternative suspect, Paul Fredette, and to the discovery of
significant evidence withholding and destruction issues. Undersigned counsel emailed Ms. Macks
on November 12, 2025, the following:

Sara:

11



[ guess the better question would be: why was the eriminal mischief report in Kevin
Herrick's file? 1 was expecting an additional letter from you and realized that you
likely believed vour letter sufficiently answered my question. What is the
connection between this report and Kevin Herrick?

[ am happy to talk at your convenience if that's easier - 321-945-7615.

Thanks,
Adlison Miller

Counsel for Kevin Herrick

Ms. Macks responded the same day with the following: T don’t think I can answer that
question. That may be a better question for the police department. | provided you with the original
report and all of its supplements, including the one you are currently referencing. -Sara™ See Ermail
Exchange between Allison Miller and Sara Macks attached as Exhibit O, The police department
has not been able to answer that question and does not have the eniminal mischiefl report and
accompanying vehicle/property report in its file. Thus, the only way to reconcile the discrepancy
in this document becoming a part of Kevin Herrick's case file at the State Attorney’s Office, yet
not part of law enforcement’s file, 1s for this postconviction court to hold a hearing.

On June 11, 2025, through a public records request to the Florida Department of Highway
Safety and Motor Vehicles (DHSMV), Dr. Lewis identified Paul Fredette as the registered owner
of the vehicle referenced i the property report attached to the August 8, 1989, eriminal mischief
complaint. Dr. Lewis informed Mr. Herrick of this discovery the same day. Two days later, on
June 13, 2025, Dr. Lewis learned through records obtamed from the Largo Police Department that
the majority of physical evidence in Mr, Herrick's case had been destroyed on August 4-5, 1992,
priorto the issuance of the mandate on Mr. Herrick's direct appeal.

Following these discoveries, Dr. Lewis™ investigation expanded to determine: (1) whether

any physical evidence still existed: (2) whether the vehicle and license plate evidence had been



suppressed: (3) whether Paul Fredette had proximity. opportunity, or social connections to the
victims; and (4) whether remaining forensic evidence could be independently evaluated using
modern methods.

Between August and October of 2025, Dr. Lewis conducted multiple investigative trips to
Florida. These trips resulted in the recovery and preservation of physical items belonging to Paul
Fredette (including a knife), in person outreach to potential witnesses, confirmation of social and
workplace overlaps between Mr. Fredette and individuals connected to the crime. direct access to
fingerprint cards still held by the Pinellas County Clerk of Court, partial viewing of a VHS
deposition used at trial, and an independent expert review confirming that at least five. potentially
six latent prints ‘of-value’ exist—contrary to the State’s later representation. See Declaration of
Peter Massey attached at Exhibit P.

The following information sets forth those findings in full. It also documents investigative
barriers encountered, mnecluding destroyed evidence, missing police reports, incomplete chain-of-
custody records, and limitations on access imposed by agencies. Throughout this investigation,
efforts were made to respect witness’ boundanies, document dihigence, and preserve evidence
integrity.

I. Scope. Role, and Methodology (March 2025 — October 2025)

Dr. Amanda Lewis, Ph.D., 1s a registered private mvestigator in the Commonwealth of
Virginia and holds a Ph.D. in Criminology. Law, and Society. with specialization in wrongful
convictions and postconviction investigation. In this case, she served as a defense investigator and
postconviction research consultant.

Her mvestigative methodology meluded:

e Systematic review of discovery and historical case files

13



» Public records requests to state and local agencies

e Background and relational research using public records

e In person site visits and witness outreach

o [Evidence recovery and preservation i coordination with a licensed Florida mvestigator

e (Consultation with forensic and fingerprint experts

All investigative actions described below were undertaken for the purpose of identifying

suppressed evidence, evaluating the integrity of prior forensic conclusions, and determining
whether alternative suspects and investigative leads had not been disclosed or adequately explored.

I Initial Document Review and Vehicle Property Report (March 2025)

Dr. Lewis first reviewed the approximately 1.600-page document production from the State
Attommey’s Office for the Sixth Judicial Circuit of Florida during the first week of March 2025,
During this review, she identified a two-page vehicle property report that appeared anomalous
within the broader file. The report lacked a case number and contained redactions and labeling
mnconsistent with nearly all other documents in the production.

Victim names were routinely redacted in the file: however, case numbers were not. The
absence of a case number on this document obscured its relevance and made it difficult to
immediately determine whether it pertained to the Hernck case. Based on its contents, however, it
appeared possible that the report was related to a vehicle observed in connection with the July
1989 assault.

Subsequently, on August 7, 2025, undersigned counsel submitted a public records request
for simply the case number associated with the criminal mischief complaint and accompanying
vehicle/property report. The State of Florida responded on August 13, 2025, that “it continue[d] to

stand by our origmal exemptions applicable to that public records request, which were sections:
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119.071(2)(h), 119.071(4)(c), 119.071(5)a), 11.0171(f), and 365.171, Florida Statutes.” See
Exhibit M.

1. DHSMVY Records and [dentilication of Paul Fredette (June 11, 2025)

On June 11, 2025, Dr. Lewis reviewed the DHSMV response and learned that the regstered
owner of the vehicle was Paul Fredette. She informed Mr. Hermick of this discovery the same day.

Subsequent background research revealed that Paul Fredette had a 1979 conviction for
sexual battery involving his young daughter, with conduct spanning approximately five years.

Recognizing the potential relevance of this information, she immediately requested
additional case records from the Pmellas County Clerk of Court and began broader research into
Mr. Fredette's background, residences. and family members who may have had access to the
vehicle.

IV. Discovery of Evidence Destruction (June 13, 2025)

On June 13, 2025, two days after identifying Paul Fredette as the vehicle owner, Dr. Lewis
learned through records obtained from the Largo Polhice Department that the majority of physical
evidence in this case had been destroyed on August 4 and August 5. 1992, These destruction dates
occurred either prior to or contemporaneous with the issuance of the mandate on Mr. Herrick's
direct appeal.

Prior to this disclosure, neither Dr, Lewis nor other members of the defense team had
reason to believe that the physical evidence had been destroyed. This discovery substantially
altered the scope and urgency of the investigation and necessitated immediate efforts to determine
what evidence, il any. still existed.

V. Largo Police Department Records and Missing Documentation (June-October 2025)

15



Dr. Lewis made repeated public records requests to the Largo Police Department seeking
full chain-of-custody documentation and identification of any remaining evidence. Dominick
Precopio of the Largo Police Department located 37 pages of records on microfilm and confirmed
the 1992 destruction dates.

Cross-referencing these materials with prior records, revealed references to supplemental
police reports authored by Officers Paulson and Hollingsworth that were never produced in
discovery and could not be located in the State Attorney’s Office files. Despite repeated inquiries,
the Largo Police Department indicated that no additional records existed beyond what had been
provided.

Further correspondence in October 2025 with Mr. Precopio and Anita Fowler highlighted
inconsistencies involving court-order notations dated January 13, 1994, signed by evidence
specialist Vivian Caphart—well afier the alleged destruction of the evidence. These notations
appeared inconsistent with claims that the evidence had already been destroyed.

V1. Development of Paul Fredette as an Alternative Suspect, a.k.a. the Likely Perpetrator

Followmg identification of Paul Fredette as the vehicle owner, Dr. Lewis mvestigated Mr.
Fredette's residences and social connections. Records showed that Fredette lived approximately
three minutes from the crime scene at Westgate Mobile Home Park at the relevant time.

The supplemental vehicle report referenced contact with a “park manager,” prompting
outreach to current and former Westgate residents and management. Multiple individuals
corroborated that a woman named “Debbie™ was likely the park manager in 1989, Fieldwork at
Westgate and surrounding businesses also revealed that a police substation had been installed at
the park in the mid-1990s, consistent with contemporaneous reports of frequent law enforcement

activity.
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VII. Recovery and Preservation of Physical Evidence (Aueust 8—12, 2025)

Through investigative research, Dr. Lewis identified Rita Rudny as having a connection to
Paul Fredette through his niece, Annette Gendron. Ms, Gendron’s mother, Carol, was Paul
Fredette's sister. Mr. Fredette lived with Carol Gendron over the years mostly but would get kicked
out for drinking repeatedly, He would then experience a pertod of bemg unhoused or living 1n
temporary housing, before returning to his sister.

Ms. Rudny can best be described as Ms. Gendron’s chosen family. Ms. Gendron and Ms.
Rudny currently live on the same property next door to each other. Mr. Fredette lived on the
property until he was admitted into a care home, where he ultimately died. Thus, Ms. Rudny was
well acquainted with Mr. Fredette.

After reviewing Mr. Fredette's criminal history to ensure informed and sensitive contact,
Dr. Lewis spoke with Ms. Rudny, who indicated that Mr. Fredette lived with his niece toward the
end of his life and that his belongings remained stored there.

At Dr, Lewis’ request, Ms. Rudny searched for those belongings while wearing gloves and
preserving any items in paper bags. On July 5, 2025, she reported finding a pocketknife that Mr.
Fredette regularly carried. After reviewing photographs and videos of the knife, Dr. Lewis traveled
to Florida with investigator Clifford Blum from August 812, 2025, to retrieve the knife and
additional personal items.,

All items were photographed. logged, and secured in Mr, Blum'’s Largo office. Preliminary
research indicated the kmife was a two-blade Barlow-style pocketknife unlikely to have been
manufactured afler 1989,

VIIL. Identification and Examination of Remaining Evidence (October 9, 2025)
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Despite the destruction of most physical evidence. fingerprint cards used at trial remained
in the custody of the Pinellas County Clerk of Court. After being told that access was unlikely, Dr.
Lewis contacted evidence custodians directly and secured permission to view the materials in
Person.

On October 9, 2025, at approximately 11:00 a.m., Dr. Lewis and journalist Gilbert King
viewed the VHS deposition of Theresa Porrey used at trial (partial viewing permitted) and
examined the fingerprint cards while wearing gloves. They took high-quality photographs of the
cards, which were significantly clearer than prior scanned copies.

Evidence custodian Marlica Tomhinson confirmed custody of these materials. Access to
the full VHS deposition of Ms. Porrey remains pending a court order.

IX. Independent Fingerprint Expert Review

Upon returning from Florida, Dr. Lewis provided the fingerprint photographs to an expert
fingerprint examiner. Peter Massey, a fingerprint examiner with a laboratory based at the
University of South Florida — St. Petersburg, subsequently advised that at least five latent prints
were “of-value’, and possibly six, Notably, at least one prmt previously reclassified by the Largo
Police Department as “not of value” was determined by Mr. Massey to be “of-value.”

In addition to reviewing the fingermprint cards, Mr. Massey advised that his laboratory is
capable of using a cyanoacrylate (commonly referred to as “super-glue fuming™) technique to
develop latent fingerprints on physical objects. This technique is particularly significant because
it can successfully develop high-quality fingerprints from items on which prints were deposited
long ago.

Based on this capability, Mr. Massey offered to attempt latent fingerprint development on

any and all personal items recovered from Paul Fredette. Successful development would allow
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direct comparison between any prints recovered from those items and the unidentified latent prints
from the enme scene.

X. Witness Contact Attempts and Limitations

Dr. Lewis made documented attempts to contact individuals present on or connected to the
events of July 15, 1989, Patrick Porrey and David Stewart are deceased. Dr. Lewis spoke with
Patrick Porrey's sister, Sandi Porrey, who recalled that law enforcement frequently targeted her
brothers.

Dr. Lewis contacted Barbara Forrester in person in the summer of 2025, Ms. Forrester later
communicated by text and stated that she and David Stewart believed Patrick Porrey was
responsible for the attacks on Ms. Hagan and Mr. Barfield. She also indicated she was likely
working late at Honeywell on the night of the offense.

Dr. Lewis attempted respectful contact with Cheryl Hagan through written correspondence
and an in-person delivery to her mother, Reta Hagan. After receiving a call from Cheryl’s husband.
Curtis Sullivan, requesting no further contact, outreach ceased to Ms. Hagan immediately.

In January 2026, Dr. Lewis spoke with Angelina Barfield, who married Scott Barfield in
1992. Ms. Barfield reported that she had not been informed of the events underlying this case at
the time and did not have specific information regarding the July 1989 incident. She indicated that
she believed Mr, Barfield continued to reside in the Largo area.

X1, Summary of Findings and Outstanding Questions

This investigation identified suppressed vehicle evidence, destruction of physical evidence
during the pendency of appeal, surviving forensic materials contradicting later representations by

the State. and substantial social. geographic. and workplace overlap between an alternative suspect
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and individuals connected to the erime. It further documented extensive field investigation, record
collection, and witness outreach conducted across multiple jurisdictions.

Importantly, this investigation has also engaged multiple independent forensic
disciplines—including  latent  fingerprint  analysis, touch DNA  evaluation, and forensic
pathology—to assess whether surviving evidence may yield probative results under modern
scientific methods, These efforts reflect a deliberate, methodical approach to testing alternative
suspect theories using validated forensic techmques rather than speculation.

Outstanding questions remain regarding missing supplemental police reports authored by
Officers Paulson and Hollingsworth, full access 1o the VHS deposition of Ms. Porrey used at trial,
and completion of pending expert analyses.

The State of Florida withheld three key preces of evidence that had they been disclosed
would have altered the outcome of Mr. Herrick’s trial: 1) the license plate number identified by
Scott Barfield on the vehicle fleeing from the crime scene the night of the attack: 2) that five, likely
six, fingerprint lifis, collected from a place where the perpetrator would have had contact, were
‘of-value’; and 3) impeachment information regarding Scott Barflield. the State’s star witness.
Because the State refuses to disclose the case number for the criminal mischief complaint wiath the
attached vehicle/property report contamed within Mr. Herrick's case file. while not directly
disputing that the report is relevant to Mr. Herrick’s case, the adverse inference belongs to Mr.
Herrick. The complaint and vehicle/property report must be relevant to his case, and the most
likely conclusion is that it is relevant because the license plate number of the vehicle in that report
15 the same as the heense plate number identified by Scott Barfield on July 15, 1989, as the license

plate he observed on the vehicle fleeing from the crime scene. Occam’s razor: when faced with



competing hypotheses, the simplest explanation — requiring the fewest assumptions — is usually
the best. The only way this issue can be resolved 1s in a hearing.

Brady requires the State, in its capacity as prosecutor, (o adhere o certain standards.
Specifically, Brady mandates the disclosure of material evidence favorable to the defense—
particularly evidence tending to exculpate the criminal defendant. A violation of Brady constitutes
a serious offense because it signifies that the State has violated the defendant’s constitutional rights
to a fair trial and due process of law. Not only did the State fail to disclose the exculpatory license
plate number from the vehicle fleeing from the crime scene, that one, potentially two additional
fingerprint lifts were ‘of~value’, and impeachment information related to Scott Barfield, but the
State also deprived Mr. Herrick’s trial counsel from fully investigating the actual perpetrators of
the crime and presenting material, substantial evidence to the jury in support of the defense
argument that Mr. Herrick was not the perpetrator. See Rogers v. State, 782 So. 2d 373 (Fla. 2001)
(holding that “courts should consider not only how the State’s suppression of favorable
information deprived the defendant of direct relevant evidence but also how it handicapped the
defendant’s ability to mvestigate or present other aspects of the case.”). Where, as here, defense
counsel’s strongest argument was reasonable doubt, based on a theory of police negligence or
misconduct and misidentification, and that the crime was committed by another individual, and
there is no physical evidence conclusively proving Mr. Herrick’s guilt, the failure to disclose the
existence of the information addressed herein constitutes a violation of the Fourteenth Amendment
Due Process Clause. The withheld license plate number, the withheld unidentified latent
fingerprint lifts, and the withheld impeachment evidence regarding Scott Barfield undermines the
entirety of the prosecution theory that this was a crime committed by Kevin Herrick, and points to

other more likely suspects as the perpetrator of these crimes. Independently all these Brady



violations, as well as the Alzate/Napue violation, require this postconviction court to vacate Mr.
Herrick's judgment and sentence and award him a new trial, but it is the “cumulative effect of the
suppressed evidence that must be considered when determining materiality.” citing Kyvles, 514 LS.
al 436 & n. 10, 115 5.Ct. 1555, “It 1s the net effect of the evidence that must be assessed.” citing
Jones v. State, 709 So. 2d 512, 521 (Fla. 1998); see Kyles, 514 U.S. at 436 & n. 10, 115 S.Ct.
1555." Way v. State, 760 So. 2d 903, 913 (2000). The violation of principles, which were
established to promote and protect a criminal defendant’s right to a fair tnal, 1s grounds for
immediate relief.

GROUNDS FOR RELIEF

I. MR. HERRICK WAS DENIED DUE PROCESS WHEN THE STATE WITHHELD
CRITICAL EXCULPATORY EVIDENCE FROM DEFENSE COUNSEL AND, BY
EXTENSION, THE JURY DURING DISCOVERY AND MR. HERRICK'S
CRIMINAL TRIAL IN VIOLATION OF BRADY V. MARYLAND.

“The suppression by the prosecution of evidence favorable to an accused.” violates due
process. Brady v. Marvland, 373 U.S. 83, 87 (1963); Kvles v. Whitley, 514 U.5. 419, 437 (1995),
Strickler v. Greene. 527 ULS. 263, 281-82 (1999). See also Mordenti v. State, 894 50, 2d 161, 168
(Fla. 2004) (“Brady requires the State to disclose material information within the State’s
possession or control that tends to negate the guilt of the defendant.”). The United States Supreme
Court further asserted in Brady that a state’s suppression of material evidence will result in a new
trial “irrespective of the good faith or bad faith of the prosecution.” Brady, 373 U.S. at 87. See also
Guzman v. State, 868 So. 2d 498, 506 (Fla. 2003) (“The Brady standard of matenality applies
where the prosecutor fails to disclose favorable evidence to the defense.”). To establish a Brady

violation the defendant must show (1) that favorable evidence, either exculpatory or impeaching,

(2) was willfully or inadvertently suppressed by the State, and (3) had the jury had that non-



disclosed evidence, there is a reasonable probability they would have acquitted the defendant.
Chwen v, Stare, 986 So. 2d 534, 547 (Fla. 2008) (citation omitted),

Mr. Herrick has exercised reasonable diligence in timely filing this Brady claim within two
vears of when the favorable, exculpatory evidence was first disclosed to him. Despite requests
from different entities for Mr. Herrick's file from either the State Altorney’s Office for the Sixth
Judicial Circuit or the Largo Police Department, all involved parties have confirmed that the first
time that Mr. Herrick was alerted that the anomalous criminal mischief complaint with
accompanying vehicle/property report contained a reference to a license plate number connected
to a vehicle registered to registered sex offender Paul Fredette was June 11, 2025, Mr. Herrick
could not have possibly known about the connection of that license plate number to Paul Fredette,
even whilst exercising due diligence. The investigation further uncovered, after June 11, 2025, that
either one or both latent fingerprint [ifts identified as not "of-value’ by the Largo Police Department
were ‘of-value.” Again, this information could not have been known to Mr. Herrick. Lastly, Mr.
Herrick was unaware of Mr. Barfield’s criminal history and given that some of 1t is lacking from
public docketing databases. there was no way this mformation could have been known to Mr.
Herrick. Or that Mr. Barfield's sentences fell below the norm of sentencing ranges typically
negotiated by the State Attorney’s Office for the Sixth Judicial Circuit, lending someone to
conclude that either Mr. Barfield or his neighbor and friend, David Stewart, who also has a lengthy
drug-related criminal history, could have had a confidential informant-type relationship with the
Largo Police Department.

The law establishes a carve out time-limit exceplion for Brady claims pursued in a Rule
3.850 motion. The Florida Supreme Court in Davis v. State held that there was an exception to the

time-limit rule for bringing a successive motion for postconviction relief, if facts supporting claim



were unknown 1o a prisoner and could not have been ascertained by the exercise of due diligence.
See Davis v. State, 417 So. 3d 242 (Fla. 2005). Mr. Davis’s claim failed. The Florida Supreme
Court noted:

Davis's Brady claim is untimely. The relevant exception to the time-limit rule here

15 “if the facts supporting the claim *were unknown to the [defendant] and could

not have been ascertamned by the exercise of due diligence.’” Id. (alteration n

original) (quoting Fla. R. Crim. P. 3.851{d)(2)(A)). Davis's claim does not fall

within that exception. Davis knew not just of the slides but of the medical

examiner's finding of pneumonia, The defense obviously could have examined the

slides, including for the purpose of rebutting the medical examiner's

testimony. See id. (concluding that Brady claim was untimely where defendant

“had access to” relevant witnesses “and could have questioned” them regarding the

matter).

Davis v, State, 417 So. 3d 242 at 247,

The facts in the instant case are clearly distinguishable. The State never disclosed the
license plate number reported to law enforcement by Scott Barfield and David Stewart on July 15,
1989, to Mr. Herrick or his counsel. let alone the possibility of that license plate number belonging
to a vehicle registered to a registered sex offender. Mr, Herrick could not have known that lact,
despite exercising due diligence. He also could not have known that the latent fingerprint lifts
reported by the Largo Police Department as not “of-value.” were, in fact, ‘of~value.” And he could
not have known of Scott Barfield’s history with the criminal justice system. Thus, this motion is
timely filed.

While the information contained herein is presented as one claim, it contains three subparts:
1) the State’s failure to disclose the license plate number from the vehicle to which Scott Barfield
pursued the fleeing perpetrator; 2) the State’s failure to disclose that five, potentially six, latent

fingerprint lifts were ‘of-value,” and only four belonged to Scott Barfield, while none belonged to

Kevin Herrick: and 3) the State’s failure to disclose impeachment evidence regarding Darren



“Scott” Barfield. Independently and cumulatively these Brady violations warrant Mr. Herrick a
new trial.

® THE STATE FAILED TO DISCLOSE THE LICENSE PLATE NUMBER FROM
THE VEHICLE TO WHICH SCOTT BARFIELD PURSUED THE FLEEING
PERPETRATOR.

AL The first prong of Brady 15 satisfied because the evidence withheld by the State here
was both favorable and exculpatory. It is clear that the evidence withheld in Mr.
Herrick's case was both favorable and exculpatory.

It is clear that if the license plate number that Scott Barfield observed on the car fleeing
crime scene belonged to someone other than Kevin Herrick, that mformation would be
exculpatmg. Mr, Barfield ran back to the scene of the ¢rime after chasing the perpetrator, yelling
out a license plate number, yet, if the State’s evidence 15 to be believed. none of the spectators on
scene, nor law enforcement recorded that license plate number. That defies logic and constitutes
either willful destruction of evidence or gross negligence. but either way, pursuant to Brady,
parsing out the why has no moment here. It stands to reason that someone did, in fact. collect that
license plate number, and afier Mr. Barfield contacted law enforcement at 4 am, to identify Mr.
Herrick as the perpetrator, subsequent investigation into that license plate number ceased. Perhaps
the license plate would have never surfaced but for a criminal mischief complaint with an
accompanying vehicle/property report provided pursuant to a public records request for Kevin
Herrick’s file [rom the State Attorney’s Office.

The State of Florida provided that report with Mr. Herrick’s case file pursuant to a public
records request for the entire file and has not disputed that the document is related to Mr. Herrick's
case. The only concetvable connection between the document and Mr. Herrick's case 15 the license
plate number on the document. a license plate number that just so happened to belong to a vehicle

registered to a registered sexual offender who was living in the area al the time,



There 18 no question that this information is favorable to the defense, as it exculpates Mr.
Hermick by pointing to another individual as the actual perpetrator. Thas 1s especially true in the
instant case, where defense counsel's primary defense presented at trial was reasonable doubt
based on misidentification, spurred on by police negligence or misconduct. Had the defense been
aware of the hicense plate number from the fleeing car, the defense would have acted dilferently
in preparing for and presenting its case at trial. Introduction of the license plate number belonging
to Paul Fredette, along with favorable evidence developed through subsequent defense
investigation, both imphicating the actual perpetrator, would have completely undermined the
State’s theory of prosecution and furnished reasonable doubt that Kevin Herrick was responsible
for the attacks on Cheryl Hagan and Scott Barfield. Thus. the suppressed evidence is favorable.
and the first Brady prong is satisfied.

B, The second prong of Brady 13 likewise satisfied where the State Attorney’s Office,
through its agents. the Largo Police Department, failed to disclose the evidence.

Again, it defies logic that the State Attorney’s Office did not have the license plate number
that Scott Barfield shouted as he returned, running, after pursuing the fleeing perpetrator on July
15, 1989, Assuming it did, it was clearly not turmed over to the defense before trial, as any license
plate number connected to this case as belonging to sexual offender Paul Fredette was first
disclosed to Mr. Herrick on June 11, 2025, after his investigator, Dr. Amanda Lewis, Ph.D..
reviewed what the State disclosed pursuant to a public records request for the entirety of Mr.
Herrick's file. According to testimony. David Stewart provided the license plate number on the
911 call, and then again directly to the responding officers on scene. Even if the Assistant State
Attorney was never made aware of the license plate number, the fact that the Largo Police
Department never provided this information to the State Attorney is no defense to this ¢laim and

it also does not appear to be the case here. The knowledge and possession of this favorable



evidence by this law enforcement agency charged with investigating this case imputes to the State
Attomey, See Gorham v. State, 397 So. 2d 782 (Fla. 1992) (holding that “the state attorney 1s
charged with constructive knowledge and possession of evidence withheld by other state agents.
such as law enforcement officers.”). The exculpatory evidence was suppressed, either
inadvertently or willfully, by the State Attorney’s Office.

Notably, Brady does not impose a due diligence requirement on a defendant. nor is a
defendant required to compel production of favorable evidence which is material, in that the
evidence tends to negate the guilt of the accused or tends to negate the punishment. See Allen v.
State, 854 So. 2d 1255, 1259 (Fla. 2003); Maharaj, 778 So. 2d at 953-34. Rather, “a rule thus
declaring ‘prosecutor may hide, defendant must seek’, is not tenable in a system constitutionally
bound to accord defendants due process.” Banks v. Drehtke, 540 U.S. 668, 696 (2004),

At no point during the discovery process or the trial was Mr. Herrick’s counsel given a
copy of the exculpatory license plate number for a vehicle registered to sexual predator Paul
Fredette. Thus. this second Brady prong is satisfied.”

C. The third and final prone of Bradv is also satisfied because the evidence at 1ssue passes

the materiality inguiry where there is a ‘reasonable probability’ that had it been

disclosed and introduced at trial, the verdict would have been different: and therefore.
the State’s failure to disclose it prejudiced Mr. Herrick.

= 1t should be noted that aside from the constitutional requirements outlined in Brady. even Florida’s discovery rules
clearly required disclosure. Fla. B Crim. P, 3.220(b)( | i A) requares that the names and addresses of witnesses who
may have mformation relevant o a charged offense must be furnished i the discovery process. Specifically, the State
must provide the defense “a list of names and addresses of all persons known to the prosecutor to have information
that may be relevant to any offense charged or any defense thereto.” See Fla. B Com. P 3.220(b) LA ) (emphases
added), Notably, the State violates its discovery obligation when it fails to disclose the names of witnesses and possible
witness, even when the witnesses do not make statements or appear in reports. See Smivh v, State, 882 So. 2d 1050
{Fla, 4th DCA 2004) (holding that it was a discovery violation when the State failed to disclose the name of a person
who might have known information relevant to the defense, even thouzh the name was known only to the investgating
officer), Furthermore, for purposes of Fla. B. Crime. P, 3 220, the phase “known to the prosecutor” does not limit the
ohligation of the State in discovery, Rather, like m the Brady context, the knowledge of all relevant State actors 1=
imputed o the prosecutor. See Wilson v Stare, 789 8o, 2d 1127 (Fla. 2d DCA 2001 ) (holding that 1t is not a defense
to 1 discovery vielation by the State to say that the prosecutor was personally unaware of the information becouse
police knowledge is imputed to the prosecutor). Thus, the State also violated Florida law in not torming over the
exculpatory license plate number.
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The State’s failure to disclose the license plate number and the existence of other viable
suspects prejudiced Mr. Herrick at his trial. In order to show that the State’s failure to disclose the
evidence at issue prejudiced the defendant, he must demonstrate that had the jury known of this
evidence, there is a reasonable probability that the jury would have acquitted. Mordenti, 894 So.
2d at 170. In order to determine what constitutes a “reasonable probability of acquittal”, the United
States Supreme Court stated that:

The matenality inquiry 1s not just a matter of determiming whether, after

discounting the meculpatory evidence in light of the undisclosed evidence, the

remaining evidence 1s sufficient to support the jury’s conclusions. Rather the
question is whether “the favorable evidence could reasonably be taken to put the

whole case in such a different light as to undermine confidence in the verdict.,”

Strickler, 527 U.S. at 290 (quoting Kyles v. Whitley, 514 UL.S. 419, 435 (1995)). See also Way v.
State, 760 So. 2d 903, 912 (Fla. 2000) (quoting Young v. State, 739 So. 2d 553, 559 (Fla. 1999)
and noting that “the ‘ultimate test’ in determining if a Brady violation occurred is whether
‘confidence in the outcome of the trial is undermined to the extent that there i1s a reasonable
probability that had the information been disclosed to the defendant, the result of the proceeding
would have been different™).

Here. the State’s case rested on Mr. Herrick's alleged opportumty to commut the erime.
albeit the opportunity suspect, and relied completely on witness statements placing Mr, Herrick at
the cime scene at the time of the crime. However, defense witnesses contradicted the State’s
timeline by placing Mr. Hermck in bed at the time of the crime and fingerprint impressions
recovered at the crime scene could not be matched to Mr. Herrick. In fact, there was no physical
evidence indicating that Mr. Herrick was the perpetrator of these crimes. The defense maintained

that Mr. Herrick did not commit the crime and that another imdividual was responsible for the

attack on Ms, Hagan and Mr. Barfield,



Even though the State was in possession of the exculpatory license plate number in 1989,
this evidence was not disclosed to the defense. Mr. Herrick did not leam of the connection to Paul
Fredette until June 11, 2025, Additionally, law enforcement did not conduct further investigation
into the license plate number that Scott Barfield observed on a car fleeing from the crime scene.
Or perhaps 1t did but did not disclose the results. The State’s failure to disclose the hcense plate
number prohibited the defense from preparing fully for trial and effectively providing reasonable
doubt for the jury. This is so because a defense investigation subsequent to the disclosure of the
criminal mischief complaint with accompanying vehicle/property report, detailed above, pomted
to a car registered to Paul Fredette who has a history of similar crimes, as the actual perpetrator of
these crimes. The State’s suppression of the license plate number substantially prejudiced Mr.
Herrick. as it completely cut off his trial counsel’s ability to adequately develop its reasonable
doubt defense.

Had the jury known about the existence of the actual perpetrator, as revealed by the license
plate number on the fleeing vehicle and subsequent defense investigation. it would have
undermined the State’s case against Mr. Herrick, and in light of the remaining evidence, would
have created a reasonable doubt as to his guilt. There is no question that armed with this
information, at minimum, there is a reasonable probability that the jury would have acquitted.
Therefore, the appropriate remedy for the State’s failure to disclose the license plate number 15 to
vacate Mr, Herrick’s conviction and sentence and grant a new trnial. See Floyd v. Stare, 902 So. 2d
775 (Fla. 2005) (holding that the State’s failure to disclose mere police reports indicating an
eyewitness testimony implicating third persons constituted a Brady violation and warranted a new

trial).



e The State failed to disclose that six latent fingerprint lifts were *of-value,” and only
four belonged to Scott Barfield, while none belonged to Kevin Herrick. Thus, there
are two unidentified latent lifts which must belong to the actual perpetrator.

On July 15, 1989, Officer Steven Joiner, an evidence technician with the Largo Police
Department. reported to the triplex on Audubon Roead. Officer Jomer inspected the scene. where
he took fifteen photographs, collected the sheets from the bed, and lifted nine fingerprints,
mcluding a partial palm print. Officer Joiner’s crime scene report indicates that he lifted two prints
from the exterior of the bedroom door. one print from the extenor of the second bedroom door.
and six prints, including a partial palm print, from the sliding glass door, Of the nine fingerprints
lifted, Officer Joiner determined immediately that six were “of-value’ and affixed them to a white
index card. T. 128-129. Officer Joiner then affixed the six ‘of-value’ fingerprints to a white index
card. See Exhibit .

The Angerprints were taken out of evidence by the Largo Police fingerprint analyst John
Barone on July 18, 1989, just days after the incident. See Evidence Logs attached as Exhibit R,
For ten months, the Largo Police fingerpnint analyst purportedly held onto the fingerprints from
the scene of the crime, as well as those from Mr, Hernck, and did nothing to venfy their identity.
In those ten months. the State requested the results of the analysis three times. Additionally, Mr.
Herrick’s first attorney requested the results, then his second attorney requested them more
forcefully while Mr, Herrick sat in jail awaiting the results.

Officer Barone finally tested the fingerprints from the crime scene against Mr, Herrick's
fingerprints on May 25, 1990. Officer Barone found that the six “of-value” prints identified by
Officer Joiner “were not similar to™ those of Mr. Herrick. See Officer Barone's Reports attached
as Exhibit S. Someone from the State Attorney’s Office noted “NOT GOOD!” reference these

results, and after, the results changed. See SAO notes attached as Exhibit T. Fifteen days later, on
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June 5, 1990, the same officer tested the same fingerprints against the two victims' fingerprints
and found that “all fowr prints on file were identified as [matching] victim Darren Barfield.” See
Exhibit 5. The State provided only the second report to the defense with an acknowledgement of
tangible evidence on June 13, 1990, and only introduced via stipulation “All of the fingerprints
lifted and identified by the prior witness were those of the victim Darren Scott Barhield.” T. 138-
139.

That stipulation is not an accurate factual statement, and one Mr. Herrick's counsel would
presumably not have stipulated to if he had known of the first report. Of the six prints reported of-
value’. according to Officer Jomer, none of them were to similar to the known fingerprints of
Kevin Herrick, but there is no report that states all six of those prints belonged to Darren Scott
Barfield. There is a report that states, “The four latent prints on file were identified as the left
index, middle. ring and thumb ol victim Darren Barfield.” However, there were more than four
latent prints on file. All the fingerprints lifted and testified to by the prior witness in trial [Officer
Joiner] were not all identified as belonging to Mr. Barfield. There are two prints ‘of-value’ that
have not been identified, but we know they do not belong to Mr. Hernick. It 1s reasonable to assume
they belong to the actual perpetrator of these crimes.

The prosecutor in this case did nothing to correct that false testimony. “It is established that
a conviction obtaned through use of false evidence, known to be such by representatives of the
State, must fall under the Fourteenth Amendment.” See Napue v. People of State of Illinois, 79
S.CL 1173, 1177 (1959). There is at least one, if not two prints “of-value’ that do not match Mr.
Herrick and presumably do not match Mr. Barfield, or they would have been included. Allowing

stipulated testimony that all prints lified — following Officer Joiner’s testimony that there were six
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prinis ‘of-value’ — belonged to Mr. Barfield is the tvpe of evidence contemplated by the United
States Supreme Court in Napwe. See further argument infra. Thus, these convictions must fall.

The State’s failure to disclose the first fingerprint analysis of Officer Barone constitutes a
Brady violation and a demal of Due Process. The mitial fingerprint analysis conducted by the State
referenced six “of-value’ prints that did not match Mr, Herrick, before changing the analysis to
show that only four *of-value’ prints existed and, according to the State, they all matched Mr.
Barfield. The initial *of-value’ analysis done by Officer Barone matches Mr. Massey’s current
analysis ol the fingerprints; however, this was not the analysis introduced at trial. These were prints
that were in the State’s possession for ten months before any analysis was done, and after the first
analysis was NOT GOOD!, according to the prosecutor, the analysis changed to help the State’s
narrative. The failure to provide both reports of fingerprint analyses done on the same set of
fingerprints constitutes a violation of the requirements under Brady and a deprivation of Mr.
Herrick’s Due Process nights.

A. The first prong of Brady is satisfied because the evidence withheld by the State here

wis both favorable and exculpatory. It i1s clear that the evidence withheld in Mr,
Herrick s case was both favorable and exculpatory.

One need look no further than the prosecutor’s own words — “NOT GOOD!™ — to know
that the initial fingerprint report detailing that the six latent lifts ‘of-value” reported as being
dissimilar to Kevin Herrick is both favorable and exculpatory evidence to Mr. Herrick.

Thus. the first Brady prong is satisfied.

B. The second prong of Brady 18 likewise satishied where the State Attorney”s Office failed
to disclose the evidence.

An exchange at the bench during the trial testimony of Officer Joiner proves that the State
failed to disclose the first fingerprint report from Officer Barone detailing that six lifts “of-value’

were dissimilar to the known fingerprints of Kevin Herrick. The trial court asks of defense counsel.
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“Did you receive a copy of the fingerprints?” T. at 123. Mr. Herrick’s counsel replied, *{'ve been
assured by counsel these were not a maich from Kevin Herrick.” (emphasis added). T. at 123. The
prosecutor then adds, “Uh-huh. What was sent to him was a report about it was a match for the
victim. It wasn’t a match for the Defendant but the vietim.” (emphasis added). T. at 123, That
back-and-forth clearly demonstrates that defense counsel relied upon the verbal recitation of his
opposing counsel regarding the fingerprints not being a match to Kevin Herrick from the first
analysis. The prosecutor’s response that he provided A singular report indicating that the lifts were
a match to Mr. Barfield also clearly demonstrates that the only report provided to defense counsel
was the second report. identifying four fingerprint lifts as belonging to Mr. Barfield.

Thus, this second Brady prong 1s satisfied.

the materiality inguiry where there 15 a ‘reasonable probability” that had it been
disclosed and introduced at tnal, the verdict would have been different; and therefore,
the State’s failure to disclose it prejudiced Mr. Herrick.

If six fingerprint lifts, lifted from a place where the perpetrator made contact with his hand.
were reported imtially as ‘of-value’ by both Officers Joiner and Barone and none belonged to
Kevin Herrick and only four were identified as belonging to Scott Barfield, then there are two
unidentified prints that must belong to the actual perpetrator. If a jury had heard that there were
unidentified fingerprints. not belonging to Mr, Herrick or Mr. Barfield, recovered from the crime
scene, there is far more than a reasonable probability that Kevin Herrick would have been
acquitted. And thus, this third Brady prong 1s satishied.

e The State failed to disclose impeachment evidence regarding Darren “Scott” Barfield.

The only question Mr. Leinster posed to Mr. Barfield about his criminal history was his
first question on cross-examination, “Scott, have you ever been convicted of a felony?” to which

Mr. Barfield answered. “No. sir. 1 have not.” Mr. Barfield’s answer was technically correet.
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However, that is not the end of the story. Mr. Leinster requested Mr. Barfield’s file but was never
provided it.

Mr. Barfield was charged by Information on April 19, 1985, with Violation of Florida
Comprehensive Drug Abuse Prevention and Control Act (Sale of Cocaine. a second-degree felony,
and Possession of Cocaine, a third-degree felony) (case number CRCRB5-02852CFANO). He was
also charged under the same act on the same day with Sale of Marijuana, a third-degree felony,
and Possession of Marfjuana, a first-degree misdemeanor. (case number CRCE5-02853CFANQO).
He was ultimately sentenced to a withhold of adjudication, which 1s statutorily prohibited on a
second-degree felony absent a negotiated resolution with the State Attorney’s Office, placed on
community control for a period of one year followed by three years of probation. The Pinellas
County Clerk of Court and the CCIS docket both next show that Mr. Barfield's March 12, 1986,
Motion for Early Termination of Community Control was granted, and the remainder of his
community control was modified to probation. However, again that 1s not the whole story.

What seemingly precipitated the modification of Mr. Barfield's probation was that he, in
fact, violated his probation, which is noticeably missing from both case dockets on both docketing
systems. See Order of Modification of Probation at Exhibit U. The Order of Modification of
Probation notes that Mr. Barfield violated his probation because he failed to live and remain at
liberty without violating any law, Mr. Barfield was arrested by the Florida Highway Patrol on May
22, 1987, for DUL, and in return for violating his probation by getting arrested for another crime.
his sentence was modified and reduced. Mr. Barfield also received probation for this DUI arrest.

[t's also important to note contextually what was oceurring nationwide in the nud-1980s
regarding the sale and possession of drugs. Florida passed the aforementioned Comprehensive

Drug Abuse and Prevention and Control Act. Further, the nationwide climate regarding cocaine,

34



and crack cocaine in particular, resulted in the 1986 Anti-Drug Abuse Act, notoriously punishing
rock cocaine versus powder cocaine at a ratio ol 100-to-1. Regardless, in the 1980s, we were at
war with drugs, which intensified significantly during the Reagan Administration. Furthermore,
statistics collected regarding Florida statewide sentencing practices demonstrate that Pinellas
County has never been light on sentencing, Mr, Barfield’s lawyer at the time, Ronnie Crider,
confirmed during the course of the current investigation that the sentence Mr. Barfield received
fell well below the Pinellas County norm.

Additionally, Mr, Barfield was arrested for Driving While License Suspended or Revoked
on November 21, 1989, for which he also received a withhold of adjudication. (case number
890093957RW). He also was convicted of Driving While License Suspended or Revoked on June
13, 1990. {case number 900005937SK), Both crimes occurred during the pendency of Mr.
Herrick's case, and for both, again Mr. Barlield received nominal sentences, a fact that certainly
would have been admissible had Mr. Herriek’s counsel known about it. See Breedlove v, State,
580 So. 2d 605 (Fla. 1991).

Mr. Barfield continued to get arrested after Mr. Hermnck's trial: Possession of
Marijuana/Possession of Paraphernalia (case number 1026536MMANQO), for which he received
another withhold of adjudication and a fine. In can certainly be argued. n its totality, that Mr.
Barfield received a lot of breaks and deals from the Pimnellas County State Attorney’s Office, an
office not known for cutting a lot of breaks and deals. It certainly leads one to question what
relationship Mr. Barfield had with the Largo Police Department and/or the State Attorney’s Office
for the Sixth Judicial Circuit.

It also bears noting Scott Barfield’s relationship to his friend and neighbor David Stewart,

with whom he was allegedly moving a fish when Ms. Hagan was first attacked, and David
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Stewart's relationship with the criminal justice system. On July 18, 1996, Mr. Stewart was charged
with a ten-count Information alleging Possession of Marijuana with Intent to Sell, nine-counts of
Possession of a Controlled Substance, and Possession of Paraphernalia. He pled guilty and was
sentenced to one year in jail. On November 26, 2001, he was charged with Trafficking in GHB.
On August 30, 2006, he was sentenced to ten years in prison, with a seven-year minimum
mandatory provision. He was also charged via a two-count Information with Trafficking in
Phenethylamines on May 7, 2002, and was sentenced to three years  the Flonda Department of
Corrections with a three-year minimum mandatory provision to be served concurrently with the
ten-year sentence.

While there is no direct evidence that Mr. Barfield was working as a confidential informant,
the disposition of his eriminal charges reads like someone who was. Certainly, if Mr. Barfield were
working as a confidential informant, that information should have been disclosed to Mr. Herrick's
defense counsel, Mr. Barfield’s testimony is the only true purported independent identification” of
Mr. Herrick as the perpetrator of these crimes. But for Mr. Barfield's 4 a.m. call to law enforcement
to identify Mr. Herrick as the perpetrator, we would likely not be here. Anything that impeached
the credibility of Mr, Barfield's testimony should have been disclosed and would very likely have
impacted the outcome of this trial.

There is no evidence that any information related to Mr. Barfield's criminal conduct was
ever provided to the defense. There are four material disclosures that were not made by the State:
(1) Mr. Barfield had been arrested for the sale of cocaine and marijuana in 1985, and had violated

his probation when he was arrested for a DUI, a fact noticeably absent {rom the public docketing

4 While Ms. Cheryl Hagan also identificd Mr. Kevin Hermrick as the perpetrator at trial, it should be noted that she
testified in her deposition that it was pitch black and she conld not identify the perpetrator at the tme of the attack,
that Mr. Barfield told her the perpetrator was Mr. Herrick, and that the police told her that they had found blood on
Mr, Herrick's knife and clothes and Mr. Herrick’s fingerprints on “our”” doors. See Deposition of Cheryl Hagan.
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systems: (2) Mr. Barfield received a deal for the aforementioned charges from the State Attorney’s
Office leading to community control and probation, and his community control was modified to
probation affer he violated his probation by getting arrested for another crime involving
intoxicating substances; (3) in the time between the erime and trial, Mr. Barfield was subject to
two more criminal proceedings for driving on a suspended license: and (4) at the time of the
trial, Mr. Barfield was in the process of two civil suits by those he injured through vehicular
crashes. See Johmson v. Barfield, Case No. 88-16822-10 (Pinellas Cir. Ct. 1988); Cono v. Barfield,
Case No, §9-13899-19 (Pinellas Cir, Ct. [989), Interestingly, Mr, Barfield failed to appear for
multiple depositions and was held in contempt on May 1. 1990. State v. Barfield, Case No.

B9009395TRW.

A. The first prong of Brady 1s satisfied because the evidence withheld by the State here
wias both favorable and exculpatory. It is clear that the evidence withheld in Mr,
Herrick s case was both favorable and exculpatory.

As stated above, Mr. Barfield’s testimony 15 the only true independent identification of Mr.
Herrick as the perpetrator of these cnimes, purportedly not tanted by law enforcement or by Mr.
Barfield’s identification. But for Mr. Barfield's 4 am. call o law enforcement to wdentify Mr.
Herrick as the perpetrator, we would not be here. Anything that impeached the credibility of Mr.
Barfield's testimony or suggested a bias or motive on his part should have been disclosed and
would very likely have impacted the outcome of this trial.

Thus. the suppressed evidence 1s favorable, and the first Brady prong i1s satistied.

B. The second prong of Brady 18 likewise satishied where the State Attorney”s Office failed
to disclose the evidence.

Mr. Herek's counsel requested Mr. Barfield's file, There is no evidence that any
information related to Mr. Barfield’s criminal conduct was ever provided to the defense. There are

four material disclosures that were not made by the State, discussed supra.
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At no point during the discovery process or the trial was Mr. Hernick’s counsel given a
copy of the evidence impeaching Mr. Barfield's testimony. This second Brady prong is satisfied.

C. The third and final prong of Brady is also satisfied because the evidence at issue passes
the matenality imguiry where there 15 a ‘reasonable probability” that had it been
disclosed and introduced at trial. the verdiet would have been difTerent: and therefore.
the State’s [ailure to disclose it prejudiced Mr. Herrick.

The State’s failure to disclose Mr. Barfield’s eniminal history clearly prejudiced Mr.
Herrick. The State withheld favorable evidence to Mr, Herrick in that its star witness, Scott
Barfield, had received preferential treatment from the very same office now soliciting his
testimony and prosecuting Mr. Herrick. The State’s suppression of the evidence impeaching Mr.
Barfield's testimony substantially prejudiced Mr. Hermmick, as it completely cut off his trial
counsel’s ability to adequately develop its reasonable doubt defense.

Quoting Morrell v. State, 297 So. 2d 579 580 (Fla. 1st DCA 1974):

so that the jury will be fully apprised as to the witness' possible motive or self-

interest with respect to the testimony he gives, Testimony given in a criminal case

by a witness who himself is under actual or threatened criminal investigation or

charges may well be biased 1n favor of the State without the knowledge of such bias

by the police or prosecutor because the witness may seek to curry their favor with

respect to lus own legal difficulties by furnishing biased testimony favorable to the

State,

The constitutional right to confront one's accuser 18 meaningless if'a person charged

with wrongdoing is not afforded the opportunity to make a record from which he

could argue to the jury that the evidence against him comes from witnesses whose

credibility is suspect because they themselves may be subjected to criminal charges

if they fail to "cooperate™ with the authorities.

297 So. 2d at 580.

Had the jury known about the evidence impeaching Mr. Barfield’s testimony, it would have

undermined the State’s case against Mr. Herrick, and in light of the remaining evidence, would

have created a reasonable doubt as to his guilt. There is no question that armed with this

information, at minimum, there is a reasonable probability that the jury would have acquitted.
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Therefore, the appropriate remedy for the State’s failure to disclose the exculpatory recorded
stalement 15 to vacate Mr. Herrick’s conviction and sentence and grant a new trial. See Flovd v.
State, 902 So. 2d 775 (Fla. 2005) (holding that the State’s failure to disclose mere police reports
indicating an evewilness testimony implicating third persons constituted a Brady vielation and
warranted a new trial),

o The cumulative effect of the suppressed evidence must be considered when
determining materiality.

It is the “cumulative effect of the suppressed evidence that must be considered when
determining materiality.” cfting Kyles, 514 U.S. at 436 & n. 10, 115 5.Ct. 1555, “It 1s the net effect
of the evidence that must be assessed.” citing Jones v. State, 709 So. 2d 512, 521 (Fla. 1998); see
Kyles, 514 U.S. at 436 & n. 10, 115 5.Ct. 1555 Way v. State, 760 So. 2d 903, 913 (2000).

This court must assess whether there 15 a *reasonable probability” that had the license plate
number registered to a vehicle belonging to registered sexual predator Paul Fredette. the two
unidentified latent fingerprint Lifts likely belonging to the actual perpetrator, and the impeachment
evidence related to Mr. Barfield been disclosed and mtroduced at trial, the verdict would have been
different, The court must consider each subpart of this claim cumulatively as to their combined
materiality. The answer 1s of course there 1s a reasonable probability that had the aforementioned
evidence been disclosed to Mr. Hermick and his counsel prior to trial that the verdict would have
been different, Therefore, the State’s fatlure to disclose it prejudiced Mr. Herrick

IL MR. HERRICK WAS DENIED DUE PROCESS WHEN THE STATE WITHHELD
CRITICAL EXCULPATORY EVIDENCE FROM DEFENSE COUNSEL AND. BY
EXTENSION, THE JURY DURING DISCOVERY AND MR. HERRICK'S

CRIMINAL TRIAL IN VIOLATION OF UNITED STATES V. ALZATE, NAPUE V.
PEOPLE OF STATE OF [LLINOIS, AND GIGLIO V. UNITED STATES.
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Officer John Barone, fingerprint examiner, found that the six “of-value’ prints identified
by Officer Joiner “were not similar to” those of Mr. Herrick. See Exhibit S. Someone from the
State Attorney’s Office noted “NOT GOOD!™ reference these results, and after, the results
changed. See Exhibit T. Fifteen days later, on June 5, 1990, the same officer tested the same
fingerprints against the two victims’ fingerprints and found that “all four prints on file were
identified as [matching] vicum Darren Barfield.” See Extubit S. The State provided only the
second report to the defense with an acknowledgement of tangible evidence on June 13, 1990, and
only introduced via stipulation “All of the fingerprints lifted and identified by the prior witness
were those of the vietim Darren Scott Barfield.” T, 138-139.

That stipulation is not an accurate factual statement, and one Mr. Herrick's counsel would
presumably not have stipulated to if he had known of the contents in total of the first report, Of the
six prints reported ‘of-value.” according to Officer Jomer or Officer Barone, none of them were
similar to the known fingerprints of Kevin Herrick, but there 1s no report that states all six of those
prints belonged to Darren Scott Barfield. There is a repori that states, “The four latent prints on
file were identified as the left index, middle, ring and thumb of victim Darren Barfield.” However,
there were more than four latent prints on file. All the fingerprints lifted and identified by the prior
(to the stipulation being read) witness in trial [Officer Joiner] were not all identified as belonging
to Mr. Barfield. There are two latent lifis “of-value’ that have not been identified, but we know
they do not belong to Mr. Herrick. It 1s reasonable to assume they belong to the actual perpetrator
of these crimes.

The prosecutor in this case did nothing to correct that false testimony. "It 1s established that
a conviction obtained through use of false evidence, known to be such by representatives of the

State, must fall under the Fourteenth Amendment.” See Napue v. People of State of Hlinois, 79
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S.CL LET3, 1177 (1959). According to the State’s evidence, there are two latent fingerprint lifts
‘of-value’ that do not match Mr. Herrick and presumably do not match Mr. Barfield, or they would
have been included. Allowing stipulated testimony that all prints lifted — following Officer Joiner's
testimony that there were six prints ‘of-value’ — belonged to Mr. Barfield is the type of evidence
contemplated by the United States Supreme Court in Napue. Thus, these convictions must fall.

On poimnt to the current circumstances is U8 v dlzate, wherein the prosecutor made
material misrepresentations at side bar and objected to testimony, from the defendant in particular,
related to a box of cocaine in the interview room during the Agent's interview of Mr. Alzate.
Napue and Giglio deal with false testimony, In Alzate, akin to what occurred in Mr. Herrick's trial,
the prosecutor made “explicit factual representations at a side bar.” U5, v. Alzate, 47 F.3d 1103,
1110 (11th Cir. 1995).

After Mr. Alzate was convicted, the government conceded that the Agent learned of the
existence of the box prior to the presentation of rebuttal evidence and that the government took no
steps to correct the false impression left by the cross-examination of the defendant, The U.S. Court
of Appeals for the Eleventh Cirewt held the following:

Because of the undisputed facts and the government's concessions in light of those

facts. this case comes down to the matter of materiality. Where there has been a

suppression of favorable evidence in violation of Brady v. Maryland, 373 1.S. 83,

B3 5.CL 1194, 10 LEd.2d 215 (1963). the nondisclosed evidence 15 material: “if

there 1s a reasonable probability that, had the evidence been disclosed to the

defense, the result of the proceeding would have been different. A ‘reasonable

probability” is a probability sufficient to undermine confidence in the

outcome.” United States v. Bagley, 473 U5, 667, 682, 105 5.Ct. 3375, 3383, 87

L.Ed.2d 481 (1985). A different and more defense-fmiendly standard of materiality

applies where the prosecutor knowingly used perjured testimony, or failed to

correct what he subsequently learned was false testimony. Where either of those

events has happened, the falsehood is deemed to be material “il there is any

reasonable likelihood that the false testimony could have affected the judgment of

the jury.” United States v, Agurs, 427 U.8.97, 103,96 5.C1. 2392, 2397, 49 L Ed.2d
342 (1976) (emphasis added); accord Giglio v. United States, 405 LU.S. 150, 154,
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92 5.Ct. 763,766, 31 L.Ed.2d 104 (1972); Napue v. llinois, 360 U.S. 264, 271, 79
S.Cu 1173, 1178, 3 LEEd.2d 1217 (1959).

As the Supreme Court has held, this standard of materiality is equivalent to the

Chapman v. California, 386 .S, 18, 87 S.Ct. 824, 828, 17 L.Ed.2d 705 (1967),

“harmless beyond a reasonable doubt™ standard. Bagley, 473 U.S. at 679 n. 9, 105

5.Ct. at 3382 n. 9.

U.S. v, Alzate, 47 F.3d 1103, 1109-1110 (11th Cir. 1995).

Similarly, here, as discussed supra it is clear that 1) the withheld evidence was favorable
and exculpatory; and 2) 1t was withheld from the defense. Now this court must apply a different
standard of materiality in determining whether Mr. Herrick is entitled to relief:

A different and more defense-friendly standard of materiality applies where the

prosecutor knowingly used perjured testimony, or failed to comrect what he

subsequently leammed was false testimony. Where either of those events has
happened, the falsehood is deemed to be material “if there is any reasonable
likelihood that the false testimony could have affected the judgment of the jury.”

Idd.

Without a doubt, if the prosecutor had corrected the false belief upon which the defense
attorney relied. Mr. Herrick’s attorney would not have agreed to a stipulation that was a
musrepresentation of fact. The prosecutor failed to correct what he knew to be as false testimony.
The stipulation - “All of the fingerprints lifted and identified by the prior witness were those of the
victim Darren Scott Barfield” - is false. The prior witness, Officer Joiner, testified multiple times
that there were six latent fingerprint lifts “of-value.’ Only four of the six prints were identified as
belonging to Darren Scott Barfield, while all six were identified as NOT belonging to Kevin
Herrick. There are two unidentified prints where the perpetrator made contact. There is certainly
a reasonable likelihood that the false testimony could have atfected the judgment of the jury.

Accordingly, Mr. Herrick is entitled to relief. and this court should vacate his judgment and

sentence and award him a new trial.
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CONCLUSION

Brady mandates the disclosure of evidence tending to exculpate the ¢riminal defendant. A
Brady violation constitutes a serious offense because it signifies that the State has violated the
defendant’s right to a fair trial. The State’s failure to disclose the license plate number from the
car feeing the crime scene; the existence of two additional prints “of-value’, and the evidence
impeaching Mr. Barfield's testimony prohibited the defense from investigating the actual
perpetrator, preparing fully for trial and providing all relevant and material evidence to the jury to
establish reasonable doubt. Had the jury known about the existence of the license plate number,
let alone it belonging to Paul Fredette, a registered sexual predator in the area, the fact that the
State ordered the Largo Police Department to retest the fingerprint analysis and only introduced
the second, less exculpating results, and that Mr. Barfield seemed to get break after break from the
same office using him as a star witness to convict Mr. Herrick, it would have undermined the
State’s case against Mr. Herrick. and in light of the remaining evidence; would have created
reasonable doubt as to his guilt, Thus, there 1s no question that armed with this information, the
Jury would have acqutted.

Further. the prosecutor knowingly elicited false testimony in violation of Alzate, Napue,
and Giglio. Therefore, the appropriate remedy for the State’s violations of Mr. Herrick's right to
due process is to vacate Mr. Herrick's conviction and sentence and grant a new trial,

PRAYER FOR RELIEF

WHEREFORE. Mr. Herrick prays that this Court grant all relief to which he is entitled in
this proceeding, including but not limited to:
A. An evidentiary hearing on the allegations made herein;

B. An opportunity to amend the motion as necessary,
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C. An opportunity to reply to any pleading filed by the State;

D. The right to proceed as an indigent:

E. Funds for reasonable and necessary expenses, including those necessary to do further
investigation and those incurred for experts and other witnesses who will testify at an evidentiary
hearing:

F. The authority to exercise compulsory process, including the issuance of subpoenas for
the production of witnesses and documentary evidence. and to undertake prehearing discovery as
may be necessary for the proper development of facts:

G, That his conviction and sentence be vacated:

H. That the Information of Kevin Herrick for burglary, sexual battery, and aggravated
battery associated with crimes perpetrated against Cheryl Hagan and Darren “Scott” Barfield be
dismissed with prejudice:

1. That he be immediately released from state custody;

J. All other and further relief that the Court deems just and proper.



Respectfully submitted.

Counsel for Defendant-Movant, Kevin Hernick

/s Allisom Ferber Miller
Allison Ferber Miller, B.C.S.
Florida Bar No, 55803
Law Office of Allison Ferber Miller
5906 Ramsgate Rd.

Bethesda, MD 20816
(321) 945-T615

allisonferbermillerfw gmail.com

S/ Scott Cupp
Scott H. Cupp
Florida Bar No. 599913
Law Office of Scott H. Cupp. LLC
200 Ocean Trail Way, #1205
Jupiter, FL 33477
(561) 348-4050

scoltiicupplaw.com
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CERTIFICATION PURSUANT TO FLA. R. CRIM. P. 3.850(n)

I hereby certify that | can read English, that | have read the foregoing motion. and that |
understand its content. [ further certify that the motion is filed in good faith and with a reasonable
belief that it is timely filed, has potential merit, and does not duplicate previous motions that have

been disposed of by the court: and. the facts contained in the motion are true and correct.

/

WA e
Kevin Herrick:DC#Eil

Florida State Prison

23916 N'W B3rd Avenue

Raiford, FL. 32083
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true copy ol foregoing has been furmished to Sara Macks,
Assistant State Attorney, State Attorney’s Office, 14250 49th St. N., Clearwater, FL 33762, by e-

service, this 26th day of April, 2026

1S/ Allison Ferber Miller
Allison Ferber Miller, Esq.
Counsel for Mr. Herrick
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FELONY INFORMATION
The Statute Mumber of the most sericus
crime omtained herein Is 81,02

In The Circuit Court for the Sixth Judicial Circuit of Florida,
in and for Pinellas County

SPRAING TERM, in the year of our Lord one thousand nine lndred eighty-nine
CHCBY-11825CFAND-B

STATE OF FLORI DA INFORMATION FOR
vs.
KEVIN RICHARD HERRICK BURGLARY, 1%F (PBL);
SPNOOO3629 K SEXUAL BATTERY, LIFE;

ACGRAVATED BATTERY, 2°F

In THE wasE AMD BT THll AUTMORUITY OF THE STATE OF FLORIDA:

NS T, MUSSILL, State Attorney for the Slath Judicisl Clrcult of Florida, In end for Pinslies Camanty,
prosecuting for e Stete of Florida, In the sald County, wnider oath, inforsstion sshes That

KEVIN RICHARD HERARICK

of "he Cownty of Pinelies end STete of Fioride, on the 1500 day of July
In ¥he poar of ouwr Lord, one Thousend mlne Pendred elghty-nlne In The Counfy sed
ftate sforessid

unlawfully and without Ilnvitation or license dld

ntar ar

remaln In that certain structure, the dwellin bfh \
located at* in
e County and State aforesald, the

proparty of with the
intent to commit an offense thereln, and durlng the couras
thereaf and within sald structure was armed with a
dangeroua weapon to-wit: a knlfe or acalpel, the sald
structure at the tlme not open to the publle; contrary to
Chapter B10.02, Florlda Statutes, and agalinat the peace
and dignity of the State of Florida. [C8B]

COUNT TWO

And the State Attorney aforesald, under ocath as aforesald,
further (nformatlion makes that KEVIN RICHARD HERRICK, of
the County of Pinellas, State of Florida, on the '5th day
of July, in the year of ocur Lord, oné¢ thousand nlne
hundred elghty-nine, in the Coun

im0
did commlt a 2exual upon , Wilthout
Lhe oconsent nf“d in the process thereof did
threaten the aal with a deadly weapon, to-

wit: a knife or scalpel; contrary to Chapter T9R.011(3),
Florida Statutes, and agalnst the peace and dignity of the
State of Florida. ([N2]

o A o

COUNT THHEE

And the State Attorney aforesald, under cath aa alforesald,
further information makes that KEVIN RICHARD HERRICE, of
the County aof Plnellas, State of Florida, on the 15tn day
of July, in the year of our Lord, one thousand nine
hundred elghty-nine, in the County and State aforesald,

by use of & deadly weapon, to-wit: & knife or acalpel, did

knowlngly and lntentlonally cause bodily harm to
i by atabbllng or slasaning

ARRAIGNED
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contrary to Chapter ?gﬂ -045 Florids Ytatutes, and agelss? the pesce and digslfy of

e Stete of Florlde,
STATE OF FLORIDA

PINELLAS COUNTY

Parsonal iy sopsersd befors s JAMES T, RUSSELL, the undersigned State Atforney for The Slwth Judicial
Clreul® of Floride, m snd for Pinel les County, o Rkis duly designated Assistent State Aftorsey, whe
balng fire? duly sworn, seys thet ™he allegations s set fort™h In The foregoing Information are besed
ppon fecti ™At hews been seors fo e Tres, snd which It frus, weiild conatitute the offesss Thersls
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ey wed recslved ender cath from s mterisl wifneas o wlfreases,

\o__/
Sworn to and subscribed anr!}l this Mﬂl!‘ of AUGUST A.D. 19 gg
(INFOBK/7139)
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IN THE CIRCUIT COURT FOR PINELLAS COUNTY, FLORIDA

ETATE OF FLORIDA,
Plaintiff,

Vs.

CRC 89-11425-CFANO-B

KEVIN RICHARD HERRICK,

Defendant.aiﬂ

27—,

TAKEN:

REPORTED BY:

PLACE:

DRTE:

TIME:

Pursuant to Notice at Instance of

Defendant

MATTHEW D. LINDEMANN: . % -,
R.P.R., C.P., C.M. .3~ 'y 3%
Notary Public A w2 -_;-5;'_::

State of Florida at L&rge o
Deputy Official Court Repart&r
Sixth Judicial Circuit - =2

Room B-101

Criminal Courts Complex
Clearwater, Florida 34620
December 5, 1989

11:58 A.M.

THE DEFPOSITION OF

CHERYL LYNN HAGAN

PAGES 1 - 47

MORGAN J. MOREY & ASSOCIATES

Court Reporters . .
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FOR THE PLAINTIFF:

FOR THE DEFENDANT:

APPEARANCES

ROBERT HAMBRICK, ESQUIRE
Assistant State Attorney
State Attorney's Office
5100 — 144th Avenue North
Clearwater, Florida 34620

JAHE H. BROWN, ESQUIRE
Assistant Public Defender
Public Defender's Office
5100 — 144th Avenue North
Clearwater, Florida 34620




PROCEEDINGS
THEREUPON,
CHERYL LYNN HAGAN
was adduced as the deponent herein and, after having been
duly sworn on oath, was examined and testified as follows:
DIRECT EXAMINATION
BY MS5. BROWN:
Q Would you state your name, please.
A Cheryl Lynn Hagan.
Q Ms. Hagan, what is -- what is your relationship
to Darren Scott Barfield?
A He's my boyfriend the last, about two years, and
he's the father of my baby.
Q Okay. How old is your baby?

A Seven months now.

Q And are you living together?

A Yes.

Q Where?

A Well, we moved to Belcher Road in a house from

that other place because I didn't feel comfortable there

anymore. 5
Q All right. Now, back on July 15th where were you.

living? i
A At Audubon Drive in a triplex.

Q Who is the owner of that triplex or --
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A Her name is Theresa. “

name. BScott knows their last name, knows their last name.

0 All right. Now, while you were living there did
you become acguainted with Kevin Herrick?

A I had been around him a couple of times because
Scott invited him over a couple of times when we were
barbecuing and stuff and I played chess with him one day
and he got my mail for me one day.

Q Okay. WNow; where was he living?

A He had been staying with the landlord next door
with, I guess he was friends with Pat, the landlord's son.

Q About how many times have you played chess with -
him?

A One time.

@ Have you visited with him at other times?
¥ e
Q You had no other conversations or contacts with

him at other times?

0 You had no other conversations or contacts with
him?

Q But Darren wasn't around that one time you played
chess? .

A No. What he had done was he had came to the door
=A™




and asked if Darren was home because he wanted to play some
chess with him. I said no, he will be home any minute. I
-=- Scott I call him, Scott, he gets home from work, at the
time he was getting off like 6 I think it was, about 10 to
6. I said I'll play a game of chess with you,

I let him in. We played chess and Scott got
there maybe after we had two moves of chess.

Q What happened after Scott got home?

A e had brought friends home frem work and we just
sariaround and milrtalked  andiwatched-ay..

Q Did Mr. Herrick stay there while yoﬁ were
visiting with these other friends?
A Yeah, yeah.
Q Okay. Did you finish your chess game?
A Yes.
Q When -- when did that visit occur? Was it the
same day of this event?
A Oh, yes, it was, yes, it was.
Now, who else was there, do you recall?
M
BEoENRySxtmn A FEIGTRD, Wit
And is Tammy the girlfriend of Darryl?
Right, but not anymore, but, yeah.

Q
A
Q Was there anyone else there?
A

Just me and Scott and Kewvin.




Q So, when Scott got home with his friend you
continued to play chess and --

A Yeah.

Q Okay. Did you have supper or dinner, whatever
you call it? :

A I don't recall. I mean I'm sure we did but I
don't know what time.

Q Okay. Well, when did people start leaving?

A Probably about, oh, a half an hour after
everybody arrived I guess.

Q Who was the first to leave?

A I think Kevin was. I'm not sure but I'm pretty
sure it was Kevin.

Q Okay. And you're saying this is the first time
Kevin was ever in your home?

A No, no, he had been around for when we had a
barbecue, we invited a bunch of friends over and he walks
around the -- he walks around the apartments I gquess
smoking cigarettes with his friend Pat sometimes, and he
walks around the back of the apartments.

Q Uh=-huh.

A And he's walked in the glass sliding doors and
talked to Scott I guess and we were barbecuing.

Q Just through the door? |

A He was barbecuing and Kevin walks around. I




guess they had a conversation. That was the first time he
was aver around.

Q But was that occasion when you described the
chess game, was that the first and only time he was inside
your home?

A No, it wasn't.

Q Okay. What other times?

Thouse.

Q I see. Okay. And approximately when d4id that
happen in relation to this incident?

A Oh, God, it was probably -- I guess he only lived
there for a couple of weeks, so, it was within two weeks of
the incident.

Q Okay. I assume when you had the barbecue there
were a number of other people kind of in and out?

A Yes,

Q Was there anything unusual about his behawvior on
that occasion?

A No, not at all.

Q Did you have any one-on-one conversation with him
on that occasion?

A Only when he played the chess game to discuss the
chess, that was about it. -

Q No, I mean at the barbecue.
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A No, no.

Q Did you know Pat Porrey?

= Only from just talking to him with Scott and ha's
supposed to fix a lot of things in our house because he was
the landlord's son and he was supposed to fix things in our
house that he never really did fix. We just talked to him.
Q Could you describe the occasion when you watched

the movie together?

A From when he came over?
Q Yes, how that came about.
A Okay. It was before the chess game I know

because the chess game was the incident, the day of the
incident, but he came to the door and asked if he could
borrow a VCR cleaner, something like that, because they
were going to watch Cocoon II.

Q Now, who came to the door?

A Kevin did. I don't really remember everything
that happened at the door but I know he asked for a VCR
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cleaner and stuff and I don't know =--

Q Did you have one?

A No, and I don't know -- oh, yeah, he asked if
Scott was home and everything. I said no, he went to a
bachelor party and I don't know what the whole conversation
was, but we ended up conversing, him and Pat ended up
coming over and I popped popcorn and made lemonade and we
watched Cocoon II and that was about it.

Q Was this in the daytime or the evening?

A No, it was nighttime.

Q About what time did they leave?

A I have no idea because they just came and watched
the movie and then left.

Q Did they leave together?

A Yes.

Q New, on the 15th you say he was the first to

leave?
A The 15th?
Q Was Scott there when he left?
A Yes, everybody was there when he left.
Q Okay. Did he say anything about where he wa;

going or why he was leaving?
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A No, he never -- we never really had that much

conversation.

Q Okay. Well, at the barbecue where was the

barbecue located? Was that outside in the back?

A On the porch.

Q Out by the back sliding door?

A Uh-huh.

Q I would assume in a barbecue all your guests were
coming in and going through that door because that's where
the food was?

A Wo, no, everybody ate inside. Scott and his best
friend Jeff were outside grilling and the only person they
really talked to outside was Kevin because he came around
to the back and I don't know --

Q But that's basically where the party activity
was?

No, it was inside.

Inside?

o0 »

Uh-huh "
Q Okay. Now, on the incident when you watched the
film together you said he came to the door. ‘
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Looking for =--

A VCR cleaner.

Did he come to the front door?
Yes, he did.

Did he knock or ring a bell?

= B A - A =

Yeah, he knocked.
Q And then when he -- he and Pat watched the

picture with you, how did he -- did he come in the front

door?
A Yeah, him and Pat came through the front door.
Q Okay.
A I think.
Q And when the picture was over how did they leave

or don't you remember?

A Through the front door I think. I really don't
recall.

Q I realize you may have trouble remembering. Just
say so if you do.

Now, on the night of the 15th you say he left.

And then what happened? What happened after he left?

A The night of the 15th?

Q UOh-huh.

A I can't recall the date. Was that the day I
played chess with him? .

Q That's it allegedly, yes.
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A Okay. What do you mean after he left, the chess
game or what happened that night?

Q What happened after he left, the chess game?

A Nothing. I mean we just, we ate dinner some time.
I take care of the baby. The baby is fed every two or
three hours at that time because he's only three months
old. I put the baby to sleep, I fed the baby. We went to
a drive-in because that's really the only place we can take

a newborn was a drive-in.

Q So, you went out to the drive=in?

A No, we ate at home and went to the drive-in
later.

Q Oh, a movie?

A Yeah, drive-in movie.

Q Who went?

A Me and Scott and the baby.

Q Okay.

A I don't remember what we watched I think, but we

came home and I put the baby to sleep because he was asleep

in the car and put him in his crib and went &

Q Dave?

A In the triplex there is three apartments. It's

another tenant. And he went and talked to Dave and he came
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-- Dave was making a

tropical fish tank or something and the fish was dying
because the chemicals weren't right, so, he was going to

run it into his mother's house and drop it off, the tank,

and I yelled through the door okay.

Q
A

About what time of the evening was this?

We only saw the first movie, so, I think it was

probably around 11 or something like that. 11 or midnight,

I'm not really sure.

Q

So, Scott was trying to get some help with his

tropical fish?

A

O o 0

Q

A

oo P Q

No, Dave was.

Oh.

Dave was making a tropical fish tank, whatever.
I see,

And Scott was just going to run with him for the

heck of it I guess.

Okay. Scott's mother knows something about

tropical fish?

No, Dave's.

I see.

Dave's mother has a tropical fish tank.

Okay.

And Dave was making a tropical fish tank and the
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chemicals weren't right and the fish were geoing to die, so,
he was going to put it in mother's fish tank.

Q So, Scott came along and told you he was going
along for the ride?

A Right, he was going along for the ride.

Q So, what happened after that?

A I got out of the shower and went to bed. Well, I
dpened the baby's door a crack just -- and I turned the
light on so when I get up in the middle of the night,
because the baby was waking up in the middle of the night
at the time, I left the bathroom light on and went to bed.

Scott called and said he would be there in a few
minutes.

Q You have a telephone by your bed?

A I said okay, yeah. 1 said okay. And I fell
asleep. I don't know how long I was asleep, probably not
very long according to the time, and I woke up and it was
pitch dark and there was a guy over me with a knife to my
neck and his pants off and I saw the outline. I didn't
know who it was but it looked like Kevin because of the
outline, but I didn't think it would be because he was
friendly to us and everything.

Q Okay. Now, I want to get from you a description
of your room. The lights were out I take it? -

A Yeah, it was pitch dark but I did leave the hall
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light on.

Q So, there was light?

A So it was turned off. It must have been turned
off.

Q So, when you woke up =--

A It was pitch dark.

Q The hall light?

A It was totally dark.

Q What about coming in windows, was there anything

in the way of street lights or even moonlight coming in?

A Well, there was a little light because I saw the
outline, but it was like I didn't see -- it was dark. All
I saw was like an outline and I could see what was right

here, but other than that I couldn't see.

Q You couldn't see this person's features?

Q But you -- okay, but you couldn't determine
facial features?

A The face, no, just the build, the shape of the
body and that was it.

Q You say this person was over you. How was he
perched over you?

A With his knees on each side of me.,

Q Uh-huh .
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A And bent down with a knife to my neck.
Q Okay. Did you see it or feel it or did he tell

you it was a knife?

8 Q Tell us what your impressions were at the time.

9 Y I thought it was a scalpel because it felt very
sharp and I -- you know, he didn't really threaten to cut
my throat, he just threatened to kill the baby.

Q  What did he say? -

A He said -- he had his private part in my face and
he said that if I didn't suck on it he was going to go in
and kill the baby and --

16 Q All right. Did he force his penis into your

17 mouth?

18 a When I was -- I went hysterical when he mentioned
19 - || the baby's name because that's the first thing I thought of
20 was the baby's name.

21 Q What is the baby's name?

22 A Darren, Darren Andrew Barfield. It has the

23 father's last name and the first name.

24 - Q And how did he pose this threat to you?

25 A Pose it?
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Q Yeah, I mean what did he say to you. When you
say he threatened the baby --

A He just said -- he just said that when I opened
my eyes he said do this or I'm going to go in and kill your
baby. And I just lost it. .

Q So, he didn't use the baby's name?

A No, he just said the baby.

0 Okay. What do you call the baby?

A At the time I mostly called him baby.

Q Okay. What did you do?

A I went hysterical. I just started crying and
begging him not to touch the baby. He told me, kept
telling me to shut up and do it. At that point I lost it
once he mentioned the baby's name, I just kept begging him
not to touch the baby. He told me to shut up, he wouldn't,
but I better do this. I just started saying, you know,
just was telling him, you know, I was trying to scare him
away and I told him my boyfriend is going to be home any
time now and he was like, well, you better hurry up. And
then he said --

Q That didn"t seem to intimidate him at all?

A No, he just said that I better hurry up. That's
all he did.

Q Did he have an erection?
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Q Okay.

A I was very hyterical at the time.

Q I can understand that., You say he held a knife
and you gestured to the right side of your neck.

A Yeah.

Q S0, I would assume from that that the knife was
in his left hand as far as you know?

A I have no idea. All I know is I was pinned down.

Q Were you aware at all what was being done with

his other hand? Was he touching himself or =--

Q Let the record reflect she is gesturing his
forearm sort of at a right angle to what would have been
her, what shoulders or face?

A Excuse me?

Q Do you think his arm was across your shoulders

and his hand up against your mouth or --

Q Okay.

A I was stiff. I wasn't exactly trying to get up
with a knife to my neck. .

Q Sure. 5o, but you did get an opportunity to say
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your boyfriend was coming home?

A Yes, I did.

Q And he said then hurry up?

A Well, he kept tellin§ me to shut up, shut up or
he would go in and kill the baby. I was more or less
crying and begging him not to touch the baby and just
always I remember repeating over and over not to hurt the
Baby.

Q Did at any time he cut you with that instrument?

A No, no.

Q Okay. 8So, what happened after?

A I don't know how long he was over me because I
was very hysterical and just seemed like forever that he
was there. But all's I remember he moved the knife, he had
me pinned down, he was moving the knife, he got up I guess,
like sat up or something. He was still strapped over me.
And he moved the knife down to my underwear and right when
he did that he turned around and there was Scott at the
doorway.

And all's I remember is he jumped up and I just
started screaming and I didn't know what was going to go on
because I didn't know whether he had a gun or what on him.
I wasn't sure whether he was going to kill Scott or
whatever, but he started -- I guess he stabbed Enott.tﬁice.

I just heard noises and then I saw them going back and
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forth.

Q This person, when did you first become aware that
he was =-- that his sexual organs were exposed?

A When did I first?

Q When you first woke up?

A As soon as 1 opened my eyes and I felt the knife
and there it was right in front of my face.

0 At any time did he touch you with his penis?

A Yes, when I screamed he kept trying to shove it

in my mouth.

Q Okay.
A He did shove it in once in my mouth.
Q Okay. Then you say he sat back and seemed to be

A He leaned back.

Q Seemed to be reaching toward your underwear?

A He moved the knife down to my underwear. I
wasn't sure if he was going to cut me or stab me or what he
was qﬁing to do because I hadn't done what he wanted me to
do because I was hysterical and he just started moving the
knife down and I wasn't sure what he was going to do.

Q Okay. What were you wearing besides the
underpants?

A A bra, a maternity nursing bra.

Q I see. BSo, you are still lactating then?
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A I was breast-feeding.
Q So, you say I assume the bedroom door was open

while this is going on?

A Yes.

Q When did you become aware that Scott had come in
the room?

A As soon as he turned around.

Q So, did the two of them start fighting
immediately?

bt Well, he -- as soon as he turned around and he
saw Scott, I mean I felt kind of relieved but I was also
scared and they were just -- he jumped off tﬁe bed and
attacked Scott and they were fighting back and forth. And
he told -- he had -- I guess at that point had stabbed’
Scott, I didn't know he had stabbed him, but from what I
talked to Scott about it ==

Q Well, just tell us what you saw and what you
heard.

A Well, he told Scott to back off or he would kill
him and he would go in the baby's room and kill the baby,
s0, Scott backed off because he was already hurt and the
guy bent down and picked up his pants or I guess that's
what he was asking Scott to do was back off so he could get
his pants or something, but he -- the whole time I w&s-

pretty much screaming.
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Q Do you know where the pants were?

On the floor, on the floor by the side of the
bed.

Q Okay.

A And he -- and he got his pants on. I don't think
he zipped them up or anything but he got his pants on, and
when he went for the door, he had closed the bedroom door
and I really got scared because we were inside the room and
the baby was out there with him and I didn't know, you
know, what was going to happen, so, I was screaming the
baby, don't touch the baby.

And Scott kept trying to open the door and the

guy was holding it for it was a very short time. Scott

told him to stay away from the baby's room, that his son

Q Okay. And when you got to the baby's room was

everything ockay?

Q Did you see any more of the fight between Scott
and this person?
A Just the only time they fought was in the room

and out, you know, in the hallway because it was going in
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1 and out of the bedroom in the hallway and the bedrocom.
2 Q Did you see either of them leave the apartment?
3 A No, what happened was I was holding -- I picked
4 up the baby out of the crib and I clutched the baby and I
5 was still screaming and I didn't think I was going to wake
6 up the baby because I was too hysterical but -- and then I
7 heard Scott say that door's locked because he went for the
8 glass sliding door and it was locked.
9 Q Okay. But you didn't see that?
10 A No, I just heard.
11 Q You just heard Scott say those words?
12 A I heard the voice. I heard that door is locked
13 and then Scott told, directed him to the front door, told
14 him -- he told him, you know, by mouth, he didn't direct
15 him, he told him the front -- the fruﬁt door, I just heard
16 him say the front door, man, like that, and then I guess
17
18 T
19 . bk ol
20 Q Did you see which direction Scott went?
21 . A They went up the sidewalk out the door and down
22 the sidewalk. He didn't --
?3 Q To the right as he got out the front door?
24 A Like if you go through the front door and yad

25 take a right there is a sidewalk going out to the road.
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And that goes towards the ropad?
Okay. Now, through the course of all this you
say the appearance of his general build and the texture of

the hair or the curls you said looked to you as though it

could have been Kevin.

diﬂn;t think it would be. I just kept telling the police
it looked like the guy next door, it looked like the guy
next door. -

Q Was there anything else that made you think it

was him?

A W11, when Scott came bick £row chasing him he
‘loaked Like the guy next door and he sald it was.
(S e oS Corm e ORI N AL Va0

T

Q Did the police question you closely about uhy} I

mean did you describe to them the dark room and so on that
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you just described here?

A Yes, uh-huh.

Q Did the police ask you about how you could make
that identification in the dark?

A No, they asked me could I describe him and I told
them what I saw, that everything looked -- the ocutline
loocked -- everything looked like the guy next door but I
don't think it could be him because he played chess with me
that day.

Q So, at that point did you still have some doubts

about who that was?

Q So, all of that, what you have been told since
this incident has just confirmed your suspicion that
originally --

A Well, not only that but when I was hysterical and
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the police had -- were there, they, you know, were =-- they
were talking to me and everything. I was just in shock. I
mean all's I remember is I was very freaked out that night
and I walked out before the police got there. I was
screaming.
I had ahold of my baby and I was screaming at

the door to help because Scott had chased after him and the
landlord came out and she's on oxygen. She's all
hysterical what, what, what, you know, Scott and me got in
a fight? She thought Scott and me got in a fight or
something.

Q Okay. When you -- were you still dressed in your
underwear and your nursing bra or had you put something on?

A Well, right when Scott had ran out the door I was
-- and I was like hanging at the door screaming and both
people out of the triplex, the landlord and the lady --

Q And who else came out?

A Right after the police got there?

Q No, no, when you first ran out or you got by the
door --

A Just Theresa, Dave and Barbara.

Q Okay. Barbara and Dave live together in the

other triplex?
A Uh=huh.

Q Those are the triplexes you and they're the ones
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that face each other?

A We face each other, me and Dave and Barbara.
Q It's kind of a U-shaped deal?

a Yeah.

Q You say Theresa Porrey came out?

A %ea! she was hysterical because I started

screaming somebody threatened to kill the baby and tried to

rape me and I kept screaming that.
Q Okay. And what did she do?

A She just kept going oh my Ged, oh my God, oh my

God.
Q How about Dave and Barbara?
A Same thing basically.
Q Did they come over to your place?
A . They asked where Scott went. MNow, I guess Scott

when he ran out or he came back he told them to call the
police. I think they're the ones that called the police.

Q Okay.

A But when the police got there Kevin came out, out
of Theresa's front door and was standing there and I just
== I mean I didn't think it was him but I almost knew
because I felt real sick if I even glanced over at him.

0 What was he -- let's go back, I'm sorry to dwell
on this, let's go back to the time of the attack and,yéu

described the general build of the attacker.
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0 That's what I wanted to know,

Q What was the style of the shirt?

A Muscle shirt I think. I'm not poﬁitive. It was
either down here or up here.
| Q Basically didn't have sleeves?

A I'm not sure if it was short sleeved or muscle
shirt but it just looked, you know -- it was one of those
two. I don't remember.

Q Were you able to determine what kind of trousers
this person had?

A Jeans and a big belt because when he picked it
up, when Scott -- when him and Scott were -- were fighting
each other and he went to pick up his pants I remember
glancing down and seeing jeans and a thick belt.

Q Okay. Had any lights been turned on in the

meantime?

Q Okay.
A Because I could see a little bit when == maybe he
didn't turn the light on, but all's I know is I could see a

very little bit. I'm not sure.
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" Q What was this person doing with the knife when he
was picking the jeans up off the floor and getting into --
A I have no idea. I think he had it in his hand.

Q Do you recall if this person had shoes on or

didn't you notice?
H A No, I don't recall.
Q Now, it's later on. You said that when the

police arrived Mrs. Porrey had gone back in the house and
7

then come out?

‘I Wicl. I was in talking

police and I called my mother.

to the

Q When -- okay, from the time the police got there

when was it you noticed Mr. Herrick?

A Well, the police were -- I don't know how long
they had been there but long enough to where they had asked
me a few questions and talked to me.

Q Where were you when you first talked to the
police, inside or outside?

A Inside I believe.

Q Uh~huh., Where were you when you noticed Mr.
Herrick? ‘

A I was == I was -- my friend Barbara had came over
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heciusa I was very emotionally upset and she was, you know,
just kind of comforting me and I walked to the front door
with the baby, the baby had woken up by this time and I
didn't want to let him go because I was just scared for him
and he was standing there. I had watched him come out the
door I guess and he had, you know, for one thing I didﬁ't
think it was him because he was wearing a red shirt,

Q Uh=huh,

A But his pants were unbuckled and they looked

exactly like the pants I saw almost and his hair was

Q Was Pat out there or anybody else?

A No, just Theresa and him and Barbara was standing
out there for awhile.

Q And David, was he still around?

A He was. Yeah, he was in and out of our house and
in and out of his house.

Q Okay. Did you see David and Scott talking about
anything?

A No, I didn't see them talking. Scott was taken

to the hospital for his stab wounds. .
Q I see. Did you hear anybody say anything about




31

the assailant leave in a car or anybody writing down a tag

number?

R cyees T QU8 s thwte

Q Okay. Could you tell me that?

18 Q Now, when he came back to the house when is it do
19 ' || you think the police were called? Was it just moments?

20 A When he chased after him he ran back to the -- to
21 the triplex and said something to the guy, to Dave to call
22 the police. I think that's what he told him, to call the
23 pelice.

24 Q And did the police get there pretty quick?-l

25 A Yes.
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Q That's probably asking a great deal, can you
estimate?
A I don't know because averything seems forever
that night.
MR. HAMBRICK: I have a guestion while we're
waiting.
M5. BROWN: Sure, go ahead.
MR. HAMBRICK: Did the defendant know the name of

the baby?

THE DEPONENT: ~

MR. HAMERICK: I mean did the defendant at the
time of the attack use the name of the baby?

THE DEPONENT: No, he said or I'll kill the baby.
That's what he said, but he mentioned the baby's name,
he threatened the baby's life several times but he

never mentioned the baby's name.
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Q You're guessing about that or that's based on

what he has since told you?

9 Q Okay. But he was being questioned. BAs far as

10 you know he did not at that time identify Mr. Herrick?
11.
12
13
14
15
16
17

18
19
20
21
22
23
24

25 That's what he told you after?




@ =] o N e W R

L N T A N~ S T = T~ R — I
m e W Rl olle ® - e W B W N

A Excuse me?
Q That's what he told you after he got out of the
hospital?

_ m—-

_

And you spent the night at your mother's?

A Right., I didn't sleep there after the incident
at all,.

Q So, there was no discussion between you and Scott

before the police arrived about I'm not going to tell them
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Who?
Scott.
Who? |

Dave said he acted funny like he knew who it was

because he didn't say anything. When Scott called me from

the hospital he called on Dave's phone. —

Q Did he ever express any doubts to you about this
identification?
A No. Once he came back to my mother's house he

said that when he was leaving, when he went to the glass

sliding door he still couldn't see him at that point

-because it was dark, pitch dark in the house. See, that's

right, there was no lights on.

Q
A

Okay.

It was pitch dark in the house except I turned

the baby's room on right when he was éhaaing the guy to the

back sliding glass door but the guy ran through the
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kitchen. See, we have a hallway and then if you go through
our hallway the kitchen's to our right, if you are coming
through the bedrooms the kitchen is to the right and the
dining room is to the left and the glass sliding doors. He
ran through the glass sliding door through the kitchen
because Scott was standing in the hallway. He didn't want
to go by Scott, but Scott saw his face when he ran through
the kitchen because the light from Dave's porch light was
shining in our kitchen.

Q And that's what Scott has told you after the
fact?

A Right.

Q Was Scott admitted to the hospital? I gather he
was just treated.

A He was just treated there. I guess it was very
dEEp.. It almost punctured his lung. It wasn't wide or
anything. He tock a few stitches in each one.

Q Okay. Now, did the police take a sample of any
of your body hair?

A They took my sheets, they still haven't given
them back.

Q Did they take any of your hair?

A I don't remember if they did.

Q You don't remember them plucking hair out of your

head or anything like that?
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A I don't remember if they did or not. I don't
think they did but I was in a lot of shock. I was very
upset that night, so, if they did I don't remember it.

Q Were you referred anywhere for counseling?

A They talked to me and asked me that would be a
good idea for me to talk to -- they gave me a name, a phone
number and a name of a lady that deals with victims, victim

Q Victim Assistardce?

A It was the name of a -- victim =-- victim rights
or something like that. I don't know.

Q Have you been in touch with those pecple?

A No, I called -- my mother gave me a number to
some kind of counselor, female counselor that deals in
people that have been raped or -- and stuff like that, and
I called her once and talked to her because she said that
my mom said sometimes they are very supportive during the
trial and stuff.

0 And you have talked to that lady once?

A I talked to her once, but after, you know, after
talking to her once I really didn't want to talk to anybody
about it because I just feel sick to my stomach when I
talk about it. I have been trying to guit talking about it
because the more I talk about it I can't sleep. It tDAk me

about three months, not three months, about two months
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before I could sleep, so, I try not to talk about it.

Q I take it, sorry to get back to the gruesome
details, I take this man never ejaculated?

A No, uh-uh.

Q Have you had any discussions with Dave or Barbara
about this incident since this happened?

A Yes.

Q Okay. When was that?

A Well, after -- the day after I think I talked to
her, the day after, I talked to her a few days afterwards
and I talked to her just recently because she was pregnant
and just had a baby and I went to see her baby and we
talked to them a few times afterwards.

Q How about Dave?

A No, I haven't really talked to him except one
day, the first day after the incident or something like
that.

Q Okay. Have you talked with either of them in

your conversations about the identification, about whether

or not it was Mr. Herrick?
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police and stuff like that.

Q What did she tell you he said?

Q Have you had any conversations with Mrs. Porrey,
with Theresa? '

A After the fact?

Q Yes.

A After? Well, right directly after she just kept
going are you ckay, are you okay. Then after awhile she .
got really nasty.

Q How do you mean nasty?

A Well, just like -- well, I probably shouldn't
even say this, but we have a baby intercom and every now
and then it picks up cordless telephone conversations apd
the day that -- after the incident we -- the baby was in
his crib napping and we had the intercom and it started to
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fuzz and her voice came on the intercom and normally I
would just shut it off but she was talking to -- about me,
so, I listened.

I don't know who she was talking to because you

only hear her voice but she was saying, I don't know what

happened, _
“ That's all I heard her

éayinq.

Q/qlmmnmmra

s
10 ind I was just getting really upset and started to cry and
11
12 Q Did you know that was her for sure? Did you know
13 her voice?
| g ety kaow heSmaons
15 Q Did you have any face-to-face contact with her?
16 I assume you moved out shortly after that?
17 a We moved out. I mean didn't sleep there after

%’ that night but we didn't move our .atuff out for a few days

because we had to find a place and stuff.

20 Q Was there any trouble about your moving out?

21 A Yeah, there was a lot of problems. See, what we
22 were trying to do, because they were really nice at first
23 and they felt that ==

24 Q By they you mean --

25 A Theresa and Pat, and Pat that night, Pat came
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over, Pat -- when Scott got out of the hospital he came
back to the triplex while I was at my mother's so he could
pick up stuff for me and the baby and Pat had came home and
I guess he had been drinking, whatever, and he came

knocking at Scott's -- our door and Scott was talking to

Dave.
Q You weren't there then?
E: No.
Q I'll get that from Scott.
A Okay. Well anyways, after the -- I'm sorry,

after the incident Theresa and Pat were fairly nice to me
and evarything.' They just couldn't believe it happened,
you know, and we were going to move, BScott was going to
move one of his friends in, Tracy, because she == even
though she knew about the incident she still didn't care.
She wanted to move. If she needed a place to go Scott was
going to move her in. We still hadn't moved our stuff out
and we still needed to clean it up like that, but she
needed a place to go right then.

We started moving her stuff in before we started
moving our stuff out. They got really nasty because they
said it was a disaster. This was like four days after the
incident. And they knew I wasn't doing very well, They
started getting nasty with us and everything.

Q Over the condition of the apartment?
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A No.

Q I thought there was -- I was just asking about
whether there was a dispute about you breaking the lease.

A They did but they kicked her out too.

Q S50 that was later?

A Not very much later, maybe two weeks,

Q Have you had any more contact with anybody in
that household?

- A Yeah, after we had most of our stuff moved out
they had called my -- Scott's parents' house because we
were staying there until we got another place. Okay. I
know we had -- we just moved into our new place and we were
still moving our stuff into the new place and they called
Scott's parents' house and started yelling saying they were
going to lock up the apartment and we weren't going to be
able to get any more of our stuff until we cleaned it up
which it had only been like five, six days. So they
weren't even giving us time.

I was still freaking out over the incident and we
had planned totally on cleaning the place, but Scott was
doing it all himself because I felt sick if I even went
there, but they had said, they got real nasty on the phone
and Scott went down there to get things straightened out,
to explain it to them we haven't even moved most of ﬂué

stuff out, we would clean the place up. It was just that
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Tracy's stuff was in there, too, and it was clutter.
Well, Tracy broke a window while she was moving

in furniture. They are really getting mad. Scott went

over there and explained. She verbally attacked Scott.

Q Who was this?

A Theresa. She's the landlord. But she has her
daughter-in-law managing them because she's on oxygen and
she doesn't get around very much and stuff.

Q Did you hear all this stuff from Scott and his
parents or did you witness any of these conversations?

A What I'm getting to is I came back. When Scott

came home and told him what was said, how nasty they were

| and what we had been through and they were nasty to us,

But anyways, I went back because I started, you

know, I was very upset because I couldn't believe they were

being like that and we were only gone a few days. They
came back and Theresa was trying to shut the door in my
face saying we have nothing t; do with this, we have
nothing to do with this, shutting the door in the face.

I was like I want to talk to your duughtar-lé—law

and they just was -- just started getting really hyper and
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shut the door in my face and Pat walked up and I started
crying and said I can't believe you're being like this. I
said we have not even been gone for very long. We planned
on cleaning this place up, You didn't even give us -- we
were -- we were only muﬁing Tracy in there so you wouldn't
miss out on a month's rent.

I said we're planning on cleaning everything up.

said why would you sue -- you know, we haven't even said

So, you're guessing about that, too?
No, they told us that they were told that we were
suing, Pat.
Q Pat told you?
A Pat said, well, my mom told us you were suing us.
Q But the rest of what you said about that you are
speculating where that story came from?
A Yeah, but anyways they just -- I just was crying.
I said I can't believe you're being like this because of
what we have been through, you know, and you're being like
this. I said we plan on cleaning up. I said you have seen

the apartment, you saw how nice I kept it, you know -- you
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know what I have been through.

I said we have no reason to sue you. It's your
friend that did that and he just apologized and everything.
He was nice to me but his mom just said come in here and
this has nothing to do with us. And I yelled and I said
yes it does have something to do with you, the rapist was
living with you, because I was really upset at that time and
I couldn't believe she was being like that.

Q S0, you didn't part on very good terms?

A Na.

Q Was there any later contact with the Porreys?

A No.

Q Okay. Outside of the police, your neighbors Dave

and Barbara aﬁd the Porreys, have you discussed this -- and
the State Attorney's Office, have you discussed this
incident with anyone else -- well, your mother too I
assume?

A Yes, my friends, a couple of my friends, my close
friends and my mother and Scott's parents and Scott's
sister. Scott's sister was there when I went over there,
back over there and talked to Theresa and Pat.

MS. BROWN: I have no further gquestions.
MR. HAMBRICK: No guestions. Thank you, ma'am.

You did fine. + '

(WHEREUPON, THE DEPOSITION WAS CONCLUDED AT 12:55
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I have read the foregoing pages and
herewith subscribe to same ﬁs a true
and correct transcription of the
gquestions contained therein and my
answers thereto, subject to corrections

noted, if any there be.

CHERYL LYNN HAGAN DATE
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STATE OF FLORIDA
COUNTY OF PIﬂELLhS )

I, MATTHEW D. LINDEMANN, R.P.R,, C.P., C.M., Deputy
Official Court Reporter, Notary Public, State of Florida at
Large, do hereby certify that the foregoing deposition of
CHERYL LYNN HAGAN was taken before me at the time and place
set forth in the caption thereof; that the deponent therein
was by me duly sworn on oath to testify the truth; that the
proceedings of said deposition were stenographically
reported by me in shorthand, and that the foregoing pages,
numbered 1 through 46, inclusive, is a true and correct
transcription of my said stenographic report.

[ I FURTHER CERTIFY that I am not a relative or employee
or attorney or counsel of any of the parties hereto, nor a
relative or employee of such attorney or counsel, nor @o I
have any interest in the outcome or events of the action.

IN WITNESS WHEREQF, I have hereunto affixed my
official signature and seal this Eﬁ day of January,
1990, at Cle;rwater, Pinellas County, Florida.

- R.P.R., C.P., C.M.
Notary Public
State of Florida at Large
My Commission Expires: 12/09/91
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for the record, and spell your last name.

THE WITNESS: Kevin Richard Herrick,
H=E=R-R-1I-C—K.

THE CLERK: Thank you, sir. You may be

seated.

BY MR. GILLICK:

Q. Good morning, sir.

A Good morning, Mr. Gillick.

Q. Mr. Herrick, where are you currently residing?
A Zephyrhills Correcticnal Institutien.

Q. And is that part of the Florida prison system?
A Yes, sir.

Q. How long have you been in the Florida prison

system pursuant to this case that brings us here
today?

A. In the Department of Corrections, since January
15th, 1991, I believe.

Q. Were you incarcerated prior to that in the
State system?

A. Yes, sir.

Q. In the County or State system?

A. Pinellas County jail from July 15th, 1989,
roughly 13 years this next July.

Q. How o©ld are you now?

MONTANA REPORTING SERVICE, INC. B00 432-2304
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A, I'm 35 years old.
Q. How o0ld were you in July of 19897
A 22

THE COURT: Mr. Herrick, if you would
scoot up a little bit so that you'’re speaking
close to the microphone,

THE WITNESS: 1Is that better, sir?

THE COURT: That’s fine.

Q. Mr. Herrick, did you grow up in Pinellas
county?

A Essentially, yes, sir.

Q. As a teenager, or subsegquent, prior to this

case, did you have any scrapes with the law?

A. Yes, sir. I’ve been in trouble with the law
since I was about 13. 1 ran away from home a few
times and got in some trouble there with just being
gone, I guess. And when I was 18, I was arrested in
Pinellas County. Ultimately, I was put on
probation, or community contrel, and vieclated that
and ended up in prison, Florida Department of
Corrections.

Q. Okay. And were you convicted of a burglary or
burglaries at some point?

A. One burglary. It was ==

s Where did that burglary occur?

MONTANA REFPORTING SERVICE, INC. 800 432-2304
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A. To my mother and father’s house. I vioclated my
probation, disappeared for a few months. I returned
back te Florida, went into my parents' house, and
that was cause for a burglary charge.

Q. Did you steal anything or take anything when

you were in your parents’ house?

A. Yes, sir. I removed two firearms from there.
Q. Did you sell them?

A. No, sir.

Q. Were you involved in drugs as a teenager?

A. Smoking pot, things of that nature, drinking.
Q. Have you ever been charged with any type of sex

crime other than this --

A. Ne, sir.

Q. Mr. Herrick, did you know Patrick and Theresa
Porrey?

A. Yes, sir.

Q. How did you know the Porrey family?

A. Well, when my mother met my father, my father
Richard Herrick, they were ultimately married. We
moved into his triplex there on Audubon Drive where
the Porreys were living, also, at the site of where
this crime took place in Largo. I met Patrick
running around with my brother riding bikes. I was

rather young. I imagine eight, nine, 10 years old.

MONTANA REPORTING SERVICE, INC. 800 432-2304
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Just neighborhood hangout kids.

Q. Was Patrick older than you?

A Yeah, I believe Pat’s probably three years
older than me, two or three years older than me.

0 Was Patrick Porrey your friend or your
brother’s friend?

A. He would be more my brother’s friend. They
were, you know, the same age. I was like the =- 1*'d
hang out with my brother and we’d all ride bikes
together and run around in the woods that was there
at the time and build forts and things of that
nature. But if I had to say was he my personal
friend more than my brother’s, no. 1f my brother
wasn’t around, Pat really wouldn’t have wanted to
hang out with me.

Q. And did your brother continue to live -- was he

living with you in 19897

A. My brother?

Q. Yas.

A. No. My brother was in the Air Force at that
time.

Q. And as far as Pat Porrey, did he have any

scrapes with the law that you were aware of?
A. I'm aware that he had been in trouble with the

law, but specifics, I wouldn’t have much idea of

MONTANA REPORTING SERVICE, INC. 800 432-2304




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

that at all.
Q. Did you and Pat Porrey ever get arrested
together for anything?

A. Ne, sir.

Q. And Theresga Porrey, how did you know Theresa
Porrey?

A. As Pat’s mother, simply that. ¥You know, come
in, she’'d -- if we were over there playing a game of

Risk or something at the time, she’d, you know, make
us something to eat, or just generally being Pat’s
mom.

Q. Ookay. Now, you indicated you both lived in
triplexes, your family and the Porrey family. Were

you in the same triplex or --

A. No, sir.

Q. -= geparate?

Al Separate triplexes. Audubon Drive is like a
cul-de-sac, simple road. There’s maybe 20 triplexes
on each side, 10 going down each side. At that time

my father and my family lived down on the circular
part. The Porreys lived up maybe three triplexes in
on Audubon Drive on the other side of the street.

Q. Was Pat’s mom, Theresa, and your mother, were
they close friends?

A. No, sir. I'm not even sure if they had even

MONTANA REPORTING SERVICE, INC. 800 432-22304
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talked before. I'm sure they have, us getting in
trouble or something or, you know, screwing around
as a kid.

Q. In 1989, you came to live with Theresa Porrey

for a peried, didn’t you?

A. Yes, sir.
Q. And what was her physical state at the time?
A. She was on emphysema. Or not on emphysema,

excuse me. She had emphysema and was hooked on
oxygen to a respirator-type thing. She was kind of
nld, a little bit frail.

Q. Was she able to get around and about outside?
A. Yeah, she could move around pretty decent, all
things considered.

Q. Was she always on oxygen?

AL Yes. She always had the oxygen tube. She had
maybe a hundred, 150 feet of cord that would allow
her to move around the triplex area, get out and
water her plants and things of that nature. She was
still pretty active. She didn’t go anywhere as far
as leaving the house, but she would move around the

apartment pretty well.

Q. Did Theresa Porrey stay up late during that
period?
Bis Yes. As far as I know she‘d stay up, you know,

MONTANA REPORTING SERVICE, INC. 800 432-2304
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to 3 o‘clock in the morning. She was pretty much up
a lot. Hard for her to sleep, I think.

Q. When’s the last time you saw or talked to
Theresa Porrey?

A. The last time that I saw Theresa Porrey was
right before my arrest. The last time that I spoke
with her would be the night of the crime where I was
left alone there with her for about 20 minutes in a
particular portion of the sequence of events and
spoke with her maybe 20, 30 minutes.

Q. That was in July of 19897

A. That would be July 15th, 1989.

Q. How did you come to =--

A. Excuse me, sir. I did actually speak with her
on the telephone. It would have been July -- or
June/July, I’m thinking 1990, at one point where
Mr. Leinster had asked me to make sure -- at the
time we were going to trial and he hadn’t secured
her videotape deposition, and he had told me --
explained to me that her doctor said she can’t come
to court and testify, so he was going to take a
videotape deposition. At that particular time, he
hadn‘t done it, He wanted me to make sure that she
would be willing to videotape testimony, so at that

time I called her from the jail, spoke to her

MONTANA REPORTING SERVICE, INC. 800 432-2304
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probably 15, 20 minutes, if that much. That’s the

last time I spoke with her.

Q. Did you ask Theresa Porrey to tell any lies for
you?

A, Ne, sir.

Q. Did you tell her what to say and not to say

during her deposition?

A, No, sir.
i And how did you come to live with her in 19897
A. Well, in 1989, about the middle of June, I

guess it was, I returned from Chicago here to
Florida, to Pinellas County. I was staying in
Clearwater. I ended up looking for some old
friends. I was looking for phone numbers through
the phone book, thought of Pat, looked up Theresa’s
number, gave her a call, called Pat. He happened to
be there that day and ended up coming to get me.

We went, had a beer, and I ended up -- he said,
"Where are you staying?" And I said, "Well, I'm
staying at this hotel." At that particular time,
the girl that I was living with in Chicago came back
to Florida with me. She went to live with her
mother. And he said, "Well, why what are you doing
in a hotel? Why don’t you come down here? You have

a room down here iIf you ever need one, you know

MONTANA REPORTING SERVICE, INC. 800 432-2304
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that," and essentially offered me a place to stay.
We went and talked with his mother. She didn’t

have a big problem with it until I could get on my
feet, get a job going, and things of that nature. I
could stay as long as I like.
Q. And did you pay Mrs. Porrey rent?
A. I hadn’t paid up until that point. She knew
essentially that I would give her something.

MR. FISHKIN: I object to what
Mrs. Porrey knew or didn’t know, Your Honor.

THE COURT: Sustained.
Q. How long did you live with Theresa Porrey prior
to the inecident of July 14 and 15 of 19897
A. I would think it would be about two-and-a-half

to three weeks.

Q. And was Patrick Porrey also living there?
A. Yes, sir.

Q. The full time that you were?

A Yes, sir.

Q. Did he live there permanently or was he back
and forth?

A, I really den’t know if he was there back and
forth or not. At that particular time, he was
there. The whole time that I stayed there he was

staying there. I know he had a girlfriend, Felicia,
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in Tampa that he had stayed with before or lived
with before. She had lived in the triplex before.

I had met her a number of years before that.

Q. Pid you stay in the same room with Patrick or
have your own room?

A. Pardon me?

Q. Did you have your own room or stay in the room
with Patrick Porrey?

A, We had separate bedrooms,

Q. And the room you were in, did it have only your
possessions or were there --

A. It was a well lived-in room. Theresa has two
other sons, Mark and Vaughn Porrey. Over the years
that I have known them growing up in that area, both
Pat and them had lived in that room at a particular
time. There was a number of clothes, dressers,
toys, sterees, things of that nature, a lot of
personal property of theirs in there.

0. Okay. Other than the Porreys, who else lived
in that triplex?

A. In the triplex itself?

Q. Yes.

A. From what I now know, David and Barbara Stewart
lived in I would imagine it would be the west

triplex, west apartment of the triplex; and Scott

MONTANA REPORTING SERVICE, INC. BOD 432-2304
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Barfield and Cheryl Hagan in the east triplex.

0. And Kevin, I'd like to show you what is marked
as Petitioner‘’s Exhibit 2, and ask you to take look
at this.

Mr. Herrick, do you recognize that?

A. Yes, sir, I do.
Q. What is that?
A. That would be a diagram of the triplex and

parking area that I drew.

Q. You drew that?

A. Yes, sir.

Q. When did you draw that?

A. Exact time, huh? I would imagine it was

probably in %95,

Q. So this is subsequent to your arrest?

A. Yes, sir.

Q. You were in the Florida prison system at that
time?

AL I was in Desoto Correctional Institution at

that time.

Q. And is this to a particular scale?
A. No, sir, but it’s pretty accurate.
Q. And how do you have a recollection of the

layout of the triplex?

A Well, the Porreys’ triplex is identical to the

MONTANA REPORTING SERVICE, INC. BOD 432-2304
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lived in it, I'm familiar with all the apartment
and I'm familiar with the Porreys’ triplex at th
particular time, a couple of weeks. I have a go
memory. It’s not too difficult to remember wher
stuff was at and what was happening.

Q. Even though it’s not to scale, does it show

reasonable representatiocon of the lecation of the
apartments in that triplex?
A. Yes, sir.

MR. GILLICK: Judge, I would offer
Petitioner’s Exhibit No. 2 into evidence.

MR. FISHEKIN: No objection.

THE COURT: Two is admitted.

(Petitioner’s Exhibit No. 2 was received

evidence)

MR. GILLICK: Judge, if it please the
Court, T could pass that up so the Court might
follow, or I could give the Court another copy.

THE COURT: Whichever you prefer,
Mr. Gillick.

MR. GILLICK: ©Okay. I will pass the
Petitioner’s Exhibit 2 and give the witness a
copy .

G Mr. Herrick, in the -- let’s start with the

I
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left side. You have a room, it looks like. It
says "my bedroom;" and then there’s a room, Pat’s
bedroom; and a room in front of that, living
room; and above the living room is something that
says "master bedroom." There’s also a dining

area in there. Would that be the Porrey

apartment?
A. Yes, sir. That’s Theresa’s apartment there.
Q. And then in the upper right section, there’s

just a square or a box that says "David Stewart’s

apartment;" is that correct?

A. Yes, sir.

Q. And in the lower right, a drawing of another
apartment. It looks like a living room, something

that says "baby's room," and Scott and Cheryl's
bedroom above that. Would that be Cheryl Hagan and
Darren Scott Barfield’s apartment?

A. Yes, sir.

Q. And let’s look at the room on the left that
says "my bedroom." Is there an exit that goes into

the apartment from there?

A. Inte Theresa’'s apartment?
Q. Yes.
A. Yes. If you come where the bed is, if you were

laying on the bed normal ways and you walked through

MONTANA REPORTING SERVICE, INC. 800 432-2304
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the little area right there between the bathroom and
the closet, that’s a hallway that leads out. You
would turn left and you would end up facing where it
says "couch," kind of elbow-type couch.

Q. From your bedroom, is there another exit out of
that room?

A. Yes. There’s a sliding glass door directly
across going the same way. If you were going
towards the couch into the back porch, there’s a
couch setting there, there’s a dresser there, and a
sliding glass door.

Q. In July of 1989, could vou actually exit

through that back door, the sliding door?

A No, sir.
Q. Why not?
A. Well, in the inside, just alone being the

dresser and the couch being there, they alsoc had
some accordion closet doors that were stacked up
across there; and on the other side outside of the
sliding glass door there was a number of building
material, weight equipment, plants, such as stuff as
that. It wasn’t a thruway or anything like that.
You weren’t going to go in and out through there.

Q. And you indicated that David Stewart lived in

the apartment on the top of this page. What was
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your relationship with David Stewart?

A, I have never spoke to David Stewart before.

Q. Did anyone live with Mr. Stewart?

A. As far as I know, his wife Barbara. I’'ve never
spoke to either one of them. I don’t -- I never met
them.

Q. Okay. How about the apartment that contained
Cheryl Hagan and Darren Scott Barfield, did you come
to know them during your two-and-a-half to three
weeks stay with Mrs., Porrey?

A, Yes, sir, I did.

Q. And did you know them prior to moving there?
A. Noe, sir.

Q. Did they have any children?

A. Yes, sir, they had a small baby.

Q. What was the relationship between Mr. Barfield

and Ms. Hagan?
A. As far as I know =--

MR. FISHEKIN: I’'’m going to object to
that, Your Honor.

THE COURT: Overruled.
A. Boyfriend and girlfriend.
Q. And how did you come to meet Ms. Hagan and
Mr. Barfield?

AL I met Scott first, if it’s all right if I call

MONTANA REPORTING SERVICE, INC. 800 432-2304
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him Scott. That’s what I referred to him. That’s
what he was introduced to me as. One day Pat and I
were doing some yard work, cutting the grass around
the triplex, and -- exXcuse me -- he was digging a
turtle pond on the side of his house. We struck up
a conversation, met, and How ya doing, Scott?
Scott, Kevin, you know. Pat knew him apparently
from living there and introduced me. We kind of
hung out there on the side of the triplex and

discussed his turtle pond and things of that nature.

Q. Did Mr. Barfield give you anything at that
time?
A. At that particular time, he offered to smoke

some pot with us.

2. Did you have any pot?

A. Did I7?

£ Yes.

A. No, I had no pot. Did I smoke some with him?

Yes, to clarify that.

Q. Did Mr. Barfield produce the pot?
AL Yes, =sir.
Q. And that would be marijuana?

A. Yes, sir. At that time Pat didn’t smoke. Pat
wasn’t smoking.

Q. Okay. And how did you meet Cheryl Hagan?

MONTANA REPORTING SERVICE, INC. BOOD 432-2304
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A, I don’t recall that I met her at that
particular time. I don’t think that I did, ‘cause I
think what we did is we smoked the joint outside
there by his turtle pond. Then we went about our
business; he went about his. I think a day er two
later I'd met Cheryl coming out. We smoked
cigarettes and we couldn’t smoke inside of our
triplex because of Theresa’s emphysema, so we’d be
outside guite often toc smoke.

At some point, I think it was in the early
afternoon, we were out in the courtyard area where
you’d come out the front door there, Pat and I. She
came out and was going to go get her mail, which is
way out pretty much off Audubon Drive, would be off
the paper, and the mailboxes were out there, and,
you know, I‘d offered to -- 1 remember offering to
walk out there and check her mail for her since she
had her little baby with her and it was, you know,
mid-June, July, whatever, pretty hot. I walked out
there and checked her mail, and if there was
something there, I don’t recall, and came back.

Q. Okay. Did you have any problems with
Ms. Hagan?
A. No.

Q. Did you have any problems with Scott Barfield?

MONTANA REPORTING SERVICE, INC. 800 432-2304
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A. No.

Q. Did you ever have occasion to go into Barfield
and Hagan's apartment?

A. That particular instance that I‘m talking about
going to check her mail, right after that when I
came back, Pat asked me if I had any rolling
papers. I said, yeah, I happened to have some. He
said, "Well, Cheryl would like --" you know, "Why
don‘t you smoke some pot with us if you want to go
over and get high?" I said, "Let me go and get my
papers." I went into the Porrey’s residence, went
back to my bedroom, got the papers, wherever they
were at in my belongings, and came back. And we
went in, Cheryl and I and Pat went in their house,
and smoked a joint.

Q. Was Mr. Barfield home at that time?

A. No, sir.

Q. Was Pat already in the apartment prior to you?
A, No.

Q. And were you in Hagan and Barfield’s apartment

on other occasions?

A. I recall one other occasion, really, is all I
can remember is -- no, it would be two other
occasions. It would be we went -- Pat and I ended

over there the night before this crime took place,
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and we were over there and ended up watching a movie

there, Cocoon II, if you’d like me to explain what

happened there.
Q. Yeah. What happened that evening?
A. That particular evening, Pat and I rented a
movie across the street. One of the strip malls had
a Blockbuster or something to that effect. We
rented a movie. When we came back to the Porreys’
house, we went to play the movie, and his particular
VCR was not weorking. It came out all fuzzy. He
said, "Well, go next door and ask Scott and Cheryl
if they have a VCR head cleaner."

So I went over there and knocked on the door.
She opened the door. I said, "Have you got VCR head
cleaner?" She said, "No, I don’t, but if you guys
want to come over here, Scott’s gone for the
night =--" you know, he went to a bachelor party, or
something like that -- "and if you want to come
over and watch it here, we can watch it here."™ So I
went and told Pat, and that's what we ended up
doing, going over there and watching a movie.
0 1 Okay. Did you smoke pot that night?
A Yes, sir.
Q. With whom?

A. Cheryl and Pat.
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Q. Wheo had the pot?

A. Cheryl.

Q. And were you attracted to Cheryl Hagan?

A. Sexually, no.

Q. Were you ever involved in a sexual situation

with Cheryl Hagan?

A. No, I wasn’'t.

Q. She had a young baby at the time?

A ¥Yes, sir.

Q. And you indicated that you were in the
apartment, I believe, those were two. There was
another time. When was that?

A The next day about 6 o’clock, I'd went over
there to see if Scott wanted to play a game of
chess. Through our prior conversations, we had
discussed, you know, a mutual interest in playing
chess, and at that particular time I went over there
to see if he wanted to play. He wasn’t home, and
Cheryl said, you know, "I‘ll play.," and so I said
okay. I went and got a chessboard, came over, set
it up, whipped her real gqguick. Scott came home a
little bit after that, maybe 20 minutes after we had
been there playing chess, came home with a couple of
friends.

Q. Okay. And when Scott Barfield came home, was
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there any problem between you and he?
A. No.
0. What happened at that point when he came home

with a couple of friends?

A. Well, we kind of talked a little bit. He saw
what we were doing. He went to his little stereo
cabinet, he’'’s kind of got an entertainment system
there, and pulled ocut an album that had some pot in
there, rolled up a couple joints, and all four of
us =-- five of us smoked.

Q. pid you and Scott Barfield have any type of
confrontation?

A. No. Everything was just casual conversation:
Hey, how you doing; how was work; whatever, you
kKnow.

Q. And did you stay for the evening or did you
leave at that time?

A. I was probably there maybe another hour,

7:30-ish or so. They said they were going out to

eat and see ya later, you know. I left and they
left.
Q. Did they leave with the other couple, as far as

you know?
A. I have no idea what they did.

Q. You left before them?
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A. I went back into the Porreys’ house, made some
dinner, and sat down and watched some TV.
Q. Okay. The times that you were in Hagan and
Barfield’s apartment, how did you enter, the front
deoor, back door?
AL The front door. When I initially met them, the
first day that I met them, we were by the sliding
glass door in the back. I deon’t recall ever going
into their apartment at that particular time. I
know from things that I’ve read they said they were
having a barbecue one time --

MR. FISHKIN: I’'’m going to object --
A. -- and we were in and out.

MR. FISHKIN: Your Honor, I‘m going to
object to his interjecting things that he read.

THE COURT: 1I’1ll sustain the objection.
Q. But when you visited their apartment, you went

through the front door as a rule?

A. Yes.
Q. Is that correct?
A. Whenever arriving, going over there, asking

them something, I’d knock on the front door.
Q. The night before your arrest when you and Pat
Porrey were there to watch a movie with Cheryl

Hagan, did anything unusual happen between Cheryl
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and Patrick Porrey?
A. Another strange thing as far as --

THE COURT: Repeat the guestion again,
please, Mr. Gillick.

MR. GILLICK: Yes. This would be the
night before, Mr. Herrick has indicated that
he =-- that Mr. Herrick and Patrick Porrey went to
Cheryl Hagan's apartment and watched a movie,
Cocoon II, and I'm asking --

THE COURT: You can just repeat the
guestion.

MR. GILLICK: ©0h, that would be easier.
Okay.
Q. Mr. Herrick, the night that we described
when you and Patrick went to watch the movie
Cocoon 1II with Cheryl Hagan, did anything unusual
cocecur?
A. Yeah. When we were watching the movie --
another weird thing about Scott and Cheryl is that
they would smoke pot inside their house but they
wouldn’'t smoke cigarettes in their house, so similar
to the situation with Theresa, we would all go
outside to smoke cigarettes, put it on pause, put
the movie on pause, and went outside to smoke. I

finished essentially first, came back in, sat back
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down. Cheryl came in, sat down.

At that particular time, Pat was coming
back through the sliding glass door. He was
wearing, I guess, spandex-type bicycle rider’s pants
and he had a little belt pouch around his waist.

And at that time when he started coming through the
door, Cheryl started giggling and laughing and like,
you know, What are you doing, you know, What’s up,
and she’s laughing saying she thought that he was
exposing himself to her.

Q. Did anything happen between Pat and Cheryl that
you’re aware of that night?

A. Ne, sir.

Q. You were arrested, sir, on July 14th, or early
in the morning of July 15th; is that correct?

A, Yes, sir.

Q. Earlier in the day, do you recall what you had
done during that day of July 147

A Yeah. Pat and I had -- I had woke up, I don’t
remember what time, but ultimately in the
midafternoon time, 12 o’clock, 1 o’clock. Pat had
his girlfriend Felicia’s 2Z-28, it needed a new
thermestat in it, and we took it down to a
self-service car wash down on Ulmerton, right off

Belcher and Ulmerton, and basically spent the
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afternoon there putting that in.

Q. pid you wash the car?
A Yeas.
Q. Did you get dirty or wet when you were doing

the work on the car?

A. Yeah, greasy and everything else. Used part of
the wash c¢ycle to wash the car and get the stuff off
us, also, you know.

Q. Do you recall when you arrived back at the
Porrey residence after washing and repairing the
car?

A. I’m thinking that it was about 5 o’clock.

0. In the evening?

A. Yes, sir.
Q. Did you shower or bathe at that time?
A, Yeah. Pat did first, and then I did. There’s

only one shower there in the bathroom there.

Q. And that evening, did Patrick Porrey go out?

A. Yeah. Pat left, it would have been before I
went over to Scott and Cheryl’s to play chess, maybe
&€ o'’clock or so.

Q. Did you go out with him?

A, No. He was returning to Tampa to return the
car to his girlfriend’s house.

Q. And did you stay at home --
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A. Yes.
0 -= thereafter?
A. Yeah, up until the point where I went over to

Scott and Cheryl’s to play some chess.

D You said you went over to play chess. Did you
intend to play with Cheryl Hagan or with

Mr. Barfield?

A. With Scott, Mr. Barfield. That was -- that
was -- my original thought was, when I was standing
around outside having a cigarette, 1’11 go see if
Scott wants to play some chess, nothing to do,

Friday night, you know.

Q. And when you got there, was Scott home?

A, No, he was not.

Q. What did you do then?

A, I told Cheryl, 1 said, "When he gets home,
heller at him, see if he --" you know, "Tell him to

come over to see if he wants to play some chess or
something." And she said, "Well, if you want to,
I'1l play with you."™ And, All right, you can play?
She said yeah, and so I went and got the chesshoard

and brought it over.

Q. Okay. Who won the game?
A. I did.
Q. And you indicated that Mr. Barfield came home
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while you were playing chess?

A. Yes, sir.

Q. No problems with him?

A, No, sir.

Q. Was he upset that you were there with Cheryl?
A. I didn’t notice anything like that taking
place.

Q. Who were the other people who came home with
Mr. Barfield?

A. A young gentleman named Darryl, and I believe
his girlfriend Tammy.

Q. And yvou indicated you stayed around for a while
after everybody arrived home?

A. Yes.

Q. And they were going out for the evening to

dinner, you indicated?

A. That’s what they had told me, yes, sir.

Q. Did you go out to dinner with them?

A. Ne, sir.

Q. What did you do?

A, Went back to the Porreys’ residence, made some

Hamburger Helper, and watched television, watched

the "A-Team," and a movie with Rodney Dangerfield,

Easy Money.

Q. Was Mrs. Porrey home at that time?
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A. Yes, sir.
Q. About what time was it that you went home?
A. It would be before 8 o’clock because that'’s

when the "A-Team" started, so I would say 7:30-ish
*cause I had enough time to -- like I say, I

cooked -- remember specifically cooking a Hamburger
Helper meal and getting that ready and sitting down
in front of the TV on the floor there and watching
it.

Q. Where was Theresa Porrey when you were home

that evening?

A. She would be in the kitchen area. When I was
watching TV, I know she was in the kitchen area.
When I was cooking it, I know she was in the kitchen
area 'cause she was, you know, just talking, hanging
out, and that’s where her main, I guess, little
compressor—-type air thing was.

Q. Was she awake?

A. Oh, yes.

Q. Alert?

AL Yes.

Q. You indicated you then watched a movie. What
did you do after watching the movie?

A. 1 went to bed, went to my bedroom and laid

down, read a book for about 20 minutes before dozing
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off.

c. About what time was that?

A The movie ended at 11:00, so I know I went to
bed at 11:00. I‘m guessing after 20 minutes of
reading. That’s usually about the average time that
I‘11 last reading at that particular time at night.
G. When you went to bed around 11:00-ish, where
was Theresa Porrey?

A. Theresa was in her kitchen.

Q. And from the kitchen, can you see the living

room area-?

A. No, sir. When I went to bed, I walked in there
and I said, "I'm going to bed, Theresa," you know,
"I*1l see you tomorrow," check on her, things of

that nature. She’'d be sitting at her kitchen table,
or little table that’s setting there. If you know
where the kitchen is there, she’s sitting at her
table. And then you come out, and then once you
step out of the kitchen itself intec the dining room
area, then you can see the entire apartment going
back, to those big sliding glass doors in the living
room.

Q. Did you actually see Mr. Barfield and Ms. Hagan
and their friends leave to go to dinner?

A. No, sir.
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Q. Did you see them return?
A. No, sir.
Q. Do you know what time they returned from
dinner?
A, I wouldn’t know if they went to dinner or came
back or anything like that.
Q. Did you ever see Mr. Barfield leave again?
A, No, sir.
Q. After you went to bed, you indicated you read
for about 20 minutes and went to sleep. Right?
A. Yes, sir.
Q. Did you ever get up and leave your room again
that night?
A. Yeah, when Theresa woke me up.
Q. What happened when Theresa woke you up?
A, Theresa woke me up screaming that the girl next
door is being raped.
Q. That would be Theresa Porrey who woke you?
A, Yes, sir.
Q. And prior to Theresa coming in and waking you
up, had you left your room for any reasocn =--
Al No, sir.
Q. -= whatsoever?
Were you asleep when Theresa Porrey woke you
up?
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A. Yes, sir.
Q. Do you know about what time it was that Theresa
Porrey woke you up?
A. No, sir. I guess from things that I’'ve read --
he’s going te object, but =-

MR. FISHKIN: Your Honor, I would object
again.

THE COURT: Well, let’s put it this
way. Ask your question, Mr. Gillick, as to what
time and as best he can tell, and if he needs to
supplement his answer, he can supplement his
answer, provided that the basis for his
information is set out in the record.
Q. Mr. Herrick, do you recall approximately what

time that Theresa Porrey awoke you?

A. It would be close to 1 o’clock.
Q. In the morning?

A. Yes, sir.

Q. This would be --

A. 12:45, something like that, if I recall. I
didn’'t look over and see a clock or anything like
that when she woke me up. I ran ocut of the
apartment to get out there and see what was goling
on.

Q. Okay. And what did Theresa Porrey -- what was
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she yelling to you when she woke you up?

A. "The girl next door is being raped."

Q. What did you do?

A. I immediately jumped up, asked her, "What?
What’s going on," you know. She said, "The girl --"
she’s steadily screaming, "The girl next door is
being raped. The girl next door is being raped." I
pulled on a pair of shorts, ran out, down the
hallway around, came out into the courtyard, out the
front door.

Q. When you run out the front door, was there

anybody else ocutside?

A. Yes,.
Q. Who?
A. When I came out the front door, if you =-=- on

there, 1 seen David coming out of his front door
this way. Cheryl was standing at her door in or out
right about a few feet from the door.

Q. Let me clarify. You said David. Is that David
Stewart?

A. David Stewart, ves, sir.

0. And his front door -- as you walk out of your
front door, would Mr. Stewart’s door be to your
left?

A. Yes, sir.
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Q. And would Hagan and Barfield’s door be to your
right?

A. Yes, sir.

Q. okay. I’m sorry to interrupt, but you

indicated that David Stewart was coming out of his

apartment?
A. Yes, sir.
Q. And who else was present or becoming present at

that time?

A. Cheryl was standing off to my right,

Mrs. Porrey was essentially behind me about the
time -- when I got out of the front door, she was
there really guick with me. Scott was -- Barfield,
Scott Barfield was coming down the walkway towards
me.

Q. When you walked outside, what was Cheryl Hagan

doing or saying?

A. She was screaming.

Q. What was she saying; do you recall?

A. She was saying, "Don’t leave me, don’t leave
me," over and over, crying, essentially pretty

hysterical it looked like to me.

Q. Did you leave her?
A. Ne, I didn’t leave her.
Q. Did she indicate what happened to her?
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A. At that particular time, no.

R. Did she give a description of how she was
attacked?

A. At that particular time, no. She did later,

later that evening.

0. To you?

A. Yes, sir.

Q. What did Cheryl Hagan tell you about her
attacker?

MR. FISHKIN: I'm going to object, Your

Honor.

THE COURT: Overruled.
A. At that particular time, it wasn’t directly
to me. Theresa --

THE COQURT: Just a moment. 50 the
record is clear, I do not take the testimony as
being offered for the truth of the matter
asserted, simply that it was said and that it
might be consistent with something later said by
Ms. Hagan. I presume that’'’s what you’re offering
it for, Mr. Gillick.
Q. You indicated that Cheryl Hagan talked with you
or in front of you about what had happened to her.
A, Yes, sir. We were all standing mostly towards

her door, Theresa Porrey, me, and David. I don’t
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believe Barbara Stewart was there, David’s wife. I
know that David, me, and Theresa were there. Scott
may have been there, but I don’t think so. I think
he was still sitting inside, inside his apartment.
She indicated that a guy had put a knife to her

throat and --

0. Did she say it was a knife?

A. I believe at that time scalpel, and I

believe -- she stated that he tried to rape her.
Q. Did she point a finger at you and accuse you?
A. No, sir.

Q. There were other people present?

A. Yeah. You know, like I say, David, Theresa,

and me. By that time, Barbara might have been
there. You know, sSo many people were moving around
at that particular time, but I remember those two
being there specifically. She was standing there
helding her baby and everything.

THE COURT: Which two?

THE WITNESS: David Stewart and Theresa
Porrey.
Q. Do you recall if Cheryl Hagan gave a
description of her attacker at that time?
A. Not to me.

Q. She did not accuse you in front of Theresa
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Porrey or David Stewart and possibly his wife; is
that correct?

A, No, sir.

Q. And was that specific incident when she was
describing what happened, was that prior to the

arrival of the police?

A. Yes, sir. That was before the police got
there.
Q. I believe you testified when you first came out

and Cheryl was screaming whatever she was screaming

that Darren Scott Barfield was --

A, Could I come back?
Q. Yes.
AL That last guestion, was that conversation where

she described that and told us what happened? No,
that was after the police got there, That was not
before.

Q. Okay. And you also indicated that, you know,
when Cheryl was screaming, when you came ocutside,
Cheryl was there, David Stewart was coming out, and

that Mr. Barfield was coming up the walkway?

A. Yes, sir.
Q. Was he walking or running or --
A. He was moving pretty gquick. I wouldn’t say he

was running, but he was coming back. He was
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screaming for David to write down a tag number of a
vehicle that he had seen leaving.

Q. And do you recall anything else that

Mr. Barfield said at that time?

THE COURT: Let me stop you for a
moment. You just said that Mr. Barfield came up
screaming for Mr. Stewart to write a tag number?

THE WITNESS: Yes, sir.

THE COURT: 1Is that what you said?

All right.

0. Did Mr. Barfield give any indication of why

he wanted a tag number written down?

A. He said he chased the guy to a car, and the guy
got in the car and drove awvay.

MR. FISHKIN: I‘'m going to object to
that and move that it be stricken. He can’‘t know
why Mr. Barfield was asking someone to write down
a tag number, unless Mr. Barfield told him that.

THE COURT: 1’11l overrule it.

Q. That was a statement that Mr. Barfield made?

A. Yes, sir.

0. You were there?

A. Yes, sir.

Q. Mr. Barfield indicated that he chased the

suspect who geot in a car with this tag number?
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A. Yes, sir. 1If I can explain what happened.
Q. Yes.
A. When he came out and I came out the front door,

David’s writing down the number. Like I say,
Cheryl’s screaming. He comes here; he’s telling him
to write down the tag number. He says, "Scott, are
you all right? What happened?" I’m looking at
him. I can see that he’s bleeding. And, you know,
like I said, Theresa's just screaming, "The girl’s
getting raped next door." I'm wanting to know
what’s going on, how can I help the situation. 1
came out here to help.

I see that he’s bleeding. I got him to
stop. He told him -- he got the number to David. I
said, "David, call the police. Make sure they get
the tag number." "Scott, what happened?" And he
explained to me then. He says, "Man, I came in,
this guy stabbed me." He said, "I chased him down
the street. He got into a car." He said, "I don’t
know what kind of car it was. I believe that it was
a white car. This is the tag number."
Q. At that point did Darren Scott Barfield accuse
you of being his attacker?
A. No, sir.

Q. Did he indicate to anyone at that point that
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were his attacker?

No, sir.

This was prior to the police arriving?

Prior to the police.

Did anyone say to call the police at that
t?

Me.

Who did you tell that to?

I told it to David, telling him when he got the
number written down, call the police, make sure
get that tag number.

As far as David Stewart, do you have any idea
e he is today?

No idea. I didn’t know him then; I don’t know
now. I wish I did.

Have you talked to him since that night?

I've never talked to David Stewart other than
night a few guestions, conversation. Other
that, I’ve never spoke to David before or after
incident.

And did the police come?

Yes, sir.

How long after you came outside and were

ing to these people did the police arrive?

I would say within three to four minutes.
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Q. pid the police come directly to that triplex?
A. Noe, sir. When Scott and I had this
conversation where I had asked him if he was all
right and he told me about the tag number and things
of that nature, everybody was pretty hysterical.
Theresa was behind me, you know, Ch, my God, och, my
God, steadily, you know. You have to see her to
understand how she could be. She could be pretty
hysterical. I got her. I said, "Theresa go sit
down in the kitchen," ‘cause she’s hyperventilating,
breathing really hard and steadily screaming while
I'm trying to figure out what’s going on.

Dave had went in and called the police. I told
Scott, I said, "Look, Scott, you’‘re okay." He’s
looking at me pretty, you know, competently. He's
breathing hard, but he looks okay. He’s bleeding.

1 said, you know, "Calm down. Get Cheryl, step
inside, relax." 1 said, "Make sure that you put --V
one of the things that came to my mind was that you
need to make sure that pot that you had =-- because
when he came home earlier that evening, he had his
pot in the record album. I said, "You need to make
sure that kind of stuff’s put away. Go in your
house, get your stuff squared away. The police will

be here in a minute.”™ At that point he went in with

MONTANA REPORTING SERVICE, INC. B0O0 432-2304




10

1k

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

75

Cheryl.

David came back out. And I walked to the end
of the walkway there out to the parking lot area and
waited for the police. The police officer pulled
up, came to the second triplex. I waived them over
to the Porreys’® triplex area. He came in. I told

him where to go in and go inteo Scott and Cheryl’s

apartment.

Q. Did you try to flee before the police got
there?

A, There was no reason to flee.

Q. Did you try to leave after the police got
there?

A. No.

Q. Had you done anything wrong that night?
A, No, sir.

Q. Did you break into Scott and Cheryl's

apartment --

A. Ne, I did not.

Q. -= on July 14th --
A. No, I did not.

Q. = PREYI2

A. No.

Q. Did you attempt or have sex with Cheryl Hagan

on July 14th or 15th of 19897
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A No, I did not.

Q. Did you stab or otherwise cause bodily injury
to Darren Scott Barfield on July 14 or 15, 19897

A. No, I did not.

Q. Did you run out of the apartment being pursued
by Darren Scott Barfield on the night of July 14th
or early morning July 15th of 19887

A, No, I did not.

Q. Well, would it have been possible for you to
have exited the apartment without Theresa Porrey
seeing you?

A. No.

Q. Why?

A. There’s no way to get out of the sliding glass
door. The only way out of the apartment is to walk
out that hallway into the living room area. You'’d
have to walk that far to either go out the living
room sliding glass door or go out the front door.
She would see you or hear you one way or the other.
Q. You indicated that you did not run from Darren
Scott Barfield, being pursued by Barfield. Did you

run from the apartment and down a street at all that

night?
A. No.
Q. Would it have been possible for you to =-- for
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anyone to have run from the apartment several houses
down being pursued, get back into your apartment
without being observed, and come out of the
apartment to immediately thereafter not be sweating,
not having blood all over you?

MR. FISHKIN: I’m going to object to the
gquestion, Your Honor. Itfs compound.

THE COURT: Overruled.

Q. Would that be possible for you to do?

A. No. There’s no way you could do that.

Q. You indicated you took a shower after working
on the car around 5 o'clock or so that day. Did you

take another shower that night?
A. No, sir.
Q. pid you hide any bloody clothes or any other

clothes that night?

A. I didn’t hide anything.

Q. Did you own a scalpel?

A, No, sir.

Q. Did you have a knife of any kind?

A, No, sir.

Q. I believe evidence came out that a knife was

found in the room that you were staying. Was that
your knife?

A. No, sir.
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Q. Do you know whose knife it was?

A. No idea. I would imagine it was one of the
Porreys, one of their brothers, one of -- Pat’s or
Pat’s brothers, Mark or Vaughn.

Q. Did you have a knife or any weapon with blood

on it that night?

A. No, sir.

Q. Did you have clothes with blood on it that
night?

A. No, sir.

0. Patrick Porrey. You indiecated that Patrick

Porrey had left to go somewhere earlier that
evening. Was Patrick Porrey home, to the best of
your recollection, when his mother woke you?

A. The original time? No, sir.

THE COURT: Are you saying that you
didn’t know he was there or what?

THE WITNESS: After she woke me up, 1
never seen Patrick until 3 o’clock that morning,
so I don’t believe that he was there.

Q. You said you saw him at 3 o‘clock. Where was
that?

A. He woke me up at that time. I had gone back to
bed.

Q. Did Pat appear to be sober or intoxicated?
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A. No. He seemed to be regular Pat. He wasn’t
drunk or anything like that, just a little bit

pissed off.

Q. When you say upset, what do you mean by that?
A. Basically what happened is: I was back in bed;
I was =sleeping. Pat came in the room and literally

jumped on top of me, said, "What’s going on," you
know, "How did you do this? Why did you do this?

We let you stay here." And I got him off of me,
pushed him off me, pushed him off the bed, got him
standing up. Cheryl -- or not Cheryl. Theresa and
David are standing in the room also with me. I
pulled on a pair of pants to where I wasn’t indecent
and said, "What are you talking about? What‘s going
on?" He says, you know, "They think you did this."
You know, I was, Think I did what? And he was, That
you attacked Cheryl and Scott. And I said, "Well,
man, you're nuts. I didn‘t do anything like this."
Q. Let me back up a little bit. After the police
initially came, did you talk to them?

A. Yes, sir.

[= ]2 Did they take your name and birth date and
personal information?

A. Yes, sir.

Q. And you stayed then. Did you go back to bhed?
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A. Yes, sir.

Q. And then as far as you know, did the police
talk to Hagan and Barfield?

A. Yeah, while I was -- everybody was there. They
were in theilr apartment. They talked to them.
Scott was wheeled out on a stretcher and taken to a
hospital and everybody essentially left.

2. Okay. And had Scott Barfield and Cheryl Hagan
pointed a finger at you or accused you of anything
at that point?

A. No, sir.

Q. Then you indicated that Pat Porrey came home.

Had you gone back to hed?

A Yes, sir.

Q. Didn’t flee or leave the apartment?

A. No.

Q. You indicated that Pat came in, was initially

upset, and what happened then? Could you

describe =--

A. Well, like I said, he came in. I woke up with
Pat on top of me basically saying, "How did you

do -- Why did you do this," or such and such like
that. We got off the bed and we were talking. I
said, "I didn't do anything, Pat. I don't

understand why you’re saying that, but your mother
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woke me up."™ She’s standing in the doorway, and she

says to him, "Hey, I woke him up," you know. And
through the conversation, he’s saying, "Well, Darren
says you did it," or "Scott says you did this." I

said, "It’s impossible. The guy said he left in a
car. You know, how could I have done this? Your
mother woke me up, and he says he left in a car. He
gave the police the tag number."

At that time David said the same thing. He
said, "It couldn’t be, Pat." He’s saying, you know,
"The guy left in a car," this and that. I said, "1
want to go =-- let’s go talk to Scott," you know, "I
want to straighten this out," ‘cause, you know, I
didn’t -- I was pretty upset about being told that I
just tried to rape a girl. I wanted to go talk to
them. They noticed that I was pretty agitated, and

basically said, "No, we’ll go talk to him."

Q. Who is "we"?
A. Pat and Dawvid.
0. David Stewart?
A Yes, sir.

Q. Okay. Did they go talk to Hagan and Barfield?
A. Yeah. They left the triplex, left me there,
and then I sat --

THE COURT: When you say "they," who is
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they?
THE WITNESS: That would be Pat Porrey
and David Stewart.
Q. Okay. What happened then?
A I stayed there with Theresa, probably got a cup
of coffee or something, and tried to calm down and

relax and waited for them to come back.

Q. And did Pat Porrey and David Stewart come back?
A, ¥es.

0. What happened then?

A, About 30 minutes later they returned. Pat

says, "Come on," tells me to come with. We go back
into my bedroom, and he says, "What’s happening,
man? Did you screw around with Cheryl and get
caught?" I said, "Look, I don’t know what happened
over there. I have no idea." I said, "I wasn’t

messing around with her,"™ this, that, and the

other. And he says, "Well, are you sure?" And I
said, "Yeah, Pat, I'm sure. I don‘t have anything
to do with this." And he says, "Well --" he'’s

looking at me really hard, and he says, "Well, Scott
says that it was you." And I said, "Well, Scott’s
crazy. I didn’t --" you know, "Your mom woke me

up. The dude left in a car. I don’t know why

Scott’s saying this, but we need to go straighten
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this out now before things get out of control."”
He’s just looking at me really hard, kind of
like staring me down or something. ¥You know, I
said, "Let’s go. Let’s go take care of this now."
And he says, "Well, Scott says that he thinks that
it’s you, but he’s not sure that it’s you." And I
said, "Well, we still need -- let’s call the police
and let’s do whatever it takes to get this
straightened out." And, you know, I might have even
been a little verbally threatening Scott at that
particular time because I was upset about it. Like
I said, to me, to be accused of that, was pretty
devastating and I wasn’t happy.
Q. But at that point Patrick Porrey told you that
Scott really wasn’t sure it was vyou?
A. Yes, sir. The words that I remember Pat using

were that "he thinks it’s you, but he is not sure."

Q. And have you talked to Pat Porrey since that
night?

AL No.

Q. Have you seen Pat Porrey since that night?
AL No.

Q. Were you arrested that night or that early

marning?

A. Yeah, I was arrested that evening, that -- I

MONTANA REPORTING SERVICE, INC. 800 432-2304




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

84

guess 4 o’clock in the morning, 5 o’clock in the

morning, somewhere around then.

Q. It would have been July 15th?

A. Yes, sir.

Q. What day of the week was that?

A. Friday. The 15th would be the Saturday,

Saturday morning; Friday night on the 14th.
Q. Tell us about your arrest. What happened?
A, Well, after that conversation with Pat, we had
went out. David was still there. He was standing
there with Theresa. We went out -- we all went out
front to have a cigarette. Theresa stayed inside.
We were standing out in the parking lot area
discussing basically what happened, what we thought
was happening, and, you know, thought maybe she was
screwing around on her boyfriend and got caught,
didn’t understand everything that took place, and
they had -- at that point I still wanted to go talk
to talk to Scott, I wanted to straighten this out,
and essentially they talked me out of it saying,
"Look --" apparently David Stewart was with Pat
when they talked to Scott and Cheryl where he said
"T think it’s Kevin, but I’m not positive," this
and that. You know, the whole thing, that they got

me calmed down, it seemed like nothing was going to
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take place. They said nothing’s going to happen.

We finished our cigarettes. We came back
inside. We were inside maybe five, six minutes,
couldn’t have been more than 10. There was a knock
at the door, I remember thinking that it was David
Stewart at that point maybe come over to say
something else or whatever. He had went home when
we came in from finishing our cigarette.

I went to the door. I was closest to the
door. We were all in the kitchen area. I went to
open the door. There was about seven, eight Largo
police officers there, and they said, "Kevin, can we
talk to you a minute?" I said, "Sure." And I took
one step outside the door and I was grabbed and
handcuffed. And the officer told me, said, "We
found your fingerprints," pointing to Cheryl‘’s door,
"on that door. You‘ve been convicted of burglary
before and we know you’'re the one who did this." At
that point I was surrounded, like I said. They

pretty much bent me over and took me to a sguad car.

Q. Did you deny deoing it?

A Yes, sir.

Q. And the evidence at trial indicated the police
found a knife in your bedroom. Was that yours?

A. No, sir.
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MR. FISHKIN: Asked and answered, Your
Honor.

THE COURT: Sustained.
Q. Did that knife have any blood on it?
A. As far as I know, FDLE tested it, and no blood.
0. When you were arrested, sir, did the police --
where did they take you?
A. They took me to the Largo police station there
on East Bay, and I don’t know where the crossrocad
is. I think it’s Missouri.
Q. Did you deny that you were involved in the

wrongdoing that night?

A Yes, sir.
Q. Did the police give you your Miranda warnings?
A, Yes, sir.

Q. Did they tell you you have a right to an

attorney?

A. Yes, sir.

Q. Did you ask for an attorney?

A. Yes, sir.

Q. What happened then?

Al Well, they told me I would -- I explained to
them that --

MR. FISHKIN: Excuse me, Your Honor. I

don’t think there’s a claim here that there was a
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Miranda vioclation or a Sixth Amendment violation,
deprivation of counsel.

THE COURT: Where are we going,

Mr. Gillick?

MR. GILLICEK: Judge, I’m saying that he
was fully cooperative with the police subseguent
to his arrest.

THE COURT: All right. Continue.

A. When they brought me to a little holding cell
there, they asked me if I1’d -- first they explained
that I was being charged with kidnapping, attempted
homicide, sexual battery, armed burglary, and a
convicted felon in possession of a firearm. They
asked me if I wanted to talk about this, and I
explained that this was -- I said, "You guys just
rattled off some serious stuff, and obviously I'm
sitting here in handcuffs. We have a problem." I
said, "I would like an attorney. 1Is there an
attorney here that I can --" I said, "I’d be happy
to answer any guestions if there’s an attorney
present."

I've been arrested before, represented by Ky
Koch, and he had advised me that if I'm ever
arrested or in any type of situation being

guestioned to ask for an attorney, so that’s what I
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did. I explained that to them.

THE COURT: Let me stop you here,
Mr. Gillick, and take a morning recess. Why
don’'t we come back at 11 o’clock?

(Recess at 10:43 a.m., until 11:04 a.m.)

THE CQURT: Please coentinue,
Mr. Gillick.

MR. GILLICK: Thank you, Your Honor.
Q. Mr. Herrick, what was the attitude of the Largo
police officers when you informed them that you
would talk to them but you wanted a lawyer first?
A. He didn‘’t understand that. He guestioned me as
far as, "What do you mean you'’ll cooperate --" what
I had told them is, "I’l]1l cooperate with you any way
that I can, but I won’t answer any guestions until
an attorney’s present," and he said, well --

THE COURT: Let me say, Mr. Gillick,
there’s no Edwards violation alleged in this
case, and toc the extent that we’re going to go
into whether there is or there is not, I'm
certainly not going to consider the conduct of
the Largo Police Department in connection with
this matter,

MR. GILLICK: I understand, ¥Your Honor.

And I am --
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THE COURT: At least in connection with
the interrogation of the Petitioner.

MR. GILLICK: Okay.
Q. Mr. Herrick, did you volunteer to give any
evidence to the Largo police officers?
A. Yeah. About 30 minutes after our initial
conversation, they came to the holding cell that I
was in, Officer Joyner and Officer Crosby, I believe
that it was, and asked me if I would consent to
giving hair samples.

Q. Did you?

A. Yes, sir.

. Voluntarily?

A. Yes, sir. &And I told them that it may help
prove my innocence. Take whatever you need.

Q. Mr. Herrick, were you taken to the Pinellas

County jail that day, July 15th of 19897

N Yes, sir.

Q. Have you been incarcerated since?
A. Yes, sir.

Q. And did you go to trial right away?
A. No, not right away.

Q. How long was it before you got to trial?
A. The trial was October 2nd and 3rd of 19%0.

Q. About 15 months later?
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A. Yes, sir.

Q. Were you able to hire an attorney initially?
A. No, sir, initially, no.

Q. Were you appointed an attorney?

A. Yes. 1 was appointed a public defender,

Mrs. Jane Brown.

Q. and did Ms. Brown come to see you right away?
A. It seemed like about two weeks after I’d been
there.

Q. Did you tell attorney Jane Brown of your

version of events?

A. Yes, sir.
Q. pPid Ms. Brown discuss the evidence with you?
A. She discussed a bloody palm print.

Q. What were you told about that?

A. That apparently a bloody palm print was found
at the scene on a sliding glass door; that if it was
mine, I would be convicted.

Q. What did you tell her?

A. I told her it wasn’t mine. It couldn’t be
mine. I wasn’t there.

Q. Did Ms. Brown tell you about an alleged bloody
knife or clothes?

A. At our initial meeting, no, I don’t believe

that she mentioned anything like that in our initial
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meeting. That came later on. She had said that the
police had found a bloody knife and bloody clothes
in my room, which I was completely blown away with.
I didn't understand that at all. I never knew where
that came from.

Q. Well, was there a bloody knife or bloody

clothes in your room?

A. No, sir.

Q. Did Ms. Brown take notes while she talked with
you?

A. A little bit, yeah. I would say yeah. It

wasn‘t a very long caonversation. Most of her
dealing with me when she first came in was that she
wanted to add up my prior record to determine what
my guideline score sheet would be -- score would be
to where we could negotiate a deal, at which point I
told her, "I'm not interested and I didn’t do
anything," was my -- you know, I was very adamant
about it, that I wouldn’t be taking a deal. I would
be going to trial if this even went that far. I
didn’t have any idea it would go that far. I
figured ten days they’d figure out I didn’t do

this. At that point in time, I still had no idea
that it was Scott or Cheryl making an identification

of me as being the person who did this.
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Q. Okay. And was your matter set for trial by
Ms. Brown?
A. Yas, sir.
Q. When was it initially set?
A. I think the initial -- there was a pretrial
hearing on Octcber 9th of 1989, and then she had
scheduled trial for January 23rd, 1990.
Q. Were you looking forward to trying this in
January?
A. Was 1 looking forward to doing it?
Q. Yes.
A. Going to trial?

I wasn’t looking forward to going to trial on
it, but I wanted to get the matter resolved.
Q. And did you advise your public defender to
waive or not waive your speedy trial right?
A. To not waive. It was unequivocal on October
Sth that I wanted to go to trial within that 180-day
period of time. I did not want to sit in the county
jail forever and basically wait a year, two years to

go te trial.

Qs Was your right to a speedy trial waived by
someone?

A. Yes, by Jane Brown.

Q. Were you present when that occurred?
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A. No, sir.
Q. How did you come to find out about that?
A. Well, when == in that particular =-- Pinellas

County jail, when you’re leaving the -- when you go
to court for a pretrial, you’re essentially kept in
a holding cell. 1 never seen the courtroom until
the day I went to trial. When the bailiff comes and
gets you, he hands yvou what they call a trip

ticket. They walk you to an elevator with a trip
ticket, and when they put you on the elevator, they
hand you the trip ticket to give to the bailiff when
you get down to the floor.

I looked at that and noticed the trial date had
been set for January 23rd. By my rough
calculations, it was like 11 days over the 180-day
period. At that point in time, I knew that she had
waived my speedy trial rights and then became upset
with her.

Q. You were arrested in July and set for trial the
following January. Had Ms. Brown provided you with
any police reports, depositions, or laboratory
reports, or any type of discovery materials?

A Neo, sir.

Q. Had you at that peoint seen a police report, lab

results --
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A. No, sir.

Q. -- depositions?

A. No, sir. BAfter that October hearing, I asked
my sister Lori, who testified earlier, to at least
go get me a police report from the Largoe Police
Department ‘cause I didn’t know what was being

said. Up until that time in October, no depositions
or anything had been taken. None of the laboratory
testings that we now know were done had not been
completed at that point in time.

Q. After you discovered that your trial had been
set for January 23rd, did it go on January 23rd?

AL Neo, sir.

Q. Why not?

A, About the 17th of that January, Ms. Brown came
to me in the jail there, regular attorney visit-type
situation. At that point she informed me that Dawvid
and Pat had not yet shown up for their =-- they were
scheduled for deposition testimony like December 5th
and they hadn’t shown up, she had to reschedule it,
and essentially said she wasn’t going to be ready by
the 23rd and she was going to have to postpone it.
Q. Did that upset you?

A. I wasn’t very happy about it, no.

Q. What did you do? Did you continue with the
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public defender’s office?
A. Well, at that point, no. When I returned to
the jail cell, I ultimately talked to my parents and

talked to Ed Leinster, and they ultimately retained

him.
Q. How did you come to hear of Ed Leinster?
A. Through an inmate, William Pettit, who was in

the jail in the particular guad that I was in. He’d
been in there since I was in there. He was there
before me.

0. Did he refer you to Mr. Leinster?

A. Yes. Throughout the time that we were in the
jail, at that particular time, he, you know, talked
about how good his attorney was, essentially he was
getting some DNA evidence thrown out of his case,

and this is the guy toe have, and this, that, and the

octher.
Q. Do you know where Mr. Leinster was officed?
A I knew he was in the Orlando area. I don't

know where his office is, but --

Q. pid this Mr. Pettit call Mr. Leinster for you?
A, Yes, he did.

Q. And put you on the phone with Leinster?

A. Yes, he did.

Q. Did you talk to Leinster?
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A. Yes, I did.
Q. Did you explain your case to him?
A. Explained it as well as I could at the time.

The knowledge that I had was essentially very
limited. By that time, I had acqguired the police
report from my sister. The depositions that Jane
Brown had taken in that earlier part of December she
didn’t provide me a copy with and she wouldn’t let
me read them when we had our wvisit on the 17th, so I
still knew next to nothing about what was being
salid, who was saying what, and this, that, and the
other.

I explained essentially what had happened to me
from arriving at the Porreys to my arrest, and to
this date why I was not going to trial en the 23rd
as was expected, 'cause he asked me, "When’s your
trial date?" 1 said, "The 23rd."™ I said, "But it’s
going to be postponed now because Ms. Brown’s not
ready to go. She hasn’t got these depositions from
Pat and David yet," this, that, and the other.

Q. Okay. The police report that your sister got
from the Large Police Department, was that the
complete police file?

A. No, sir. That was simply Officer Brian

LaVigne's report.
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Q. It didn’t have the supplemental reports or any
laboratory results?
A Na, sir.
Q. And did Mr. Leinster ask you to write anything
down for him?
A. Yeah. In our initial conversation, our initial
phone conversation, at that particular time he said,
"Well, look, you need to --" I explained that I
need my parents =-- yvou know, to talk to my parents
because I didn‘’t have any money at that particular
time. I’d been in jail, and prior to that I
wouldn’t have had enough money to hire an attorney
anyway. 8o our initial conversation was about
that.

My parents had spoke with him. I called themn,
I talked to them, told them, "At least talk to the
guy. His price is reasonable, $7,500. He’ll take
payments, whatever the case may be," and explained
to my mom that basically I wasn't very excited about
Jane Brown. I didn’t think that I would be
represented very well simply because her whole thing
was to take a deal.

Ultimately, through another conversation, once
they decided to hire Ed, I talked to him again. He

says, "Look, write everything down, write to me what
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happened," and such and such. I wrote a letter
explaining essentially what had taken place up until
that point in time. I had alsoc sent him -- he
wanted the particular police report that I had
fcause I told him =-- he said, "Well, what do you
have?" I said, "I got this police report my sister
got me." He said, "Well, send that with it too so I
know what'’s going on." So I wrote everything down
and sent that to him.

Q. And we heard testimony that a Charles Tiffany

came to wvisit you first. Is that correct?

A. Yes, sir.

Q. Did you see Mr. Leinster in January or February
of 19507

A, No, sir.

0. Who was Charles Tiffany?

A. I'm guessing that in about --

MR. FISHKIN: I object to his guessing,
¥Your Honor.
THE WITNESS: Figure of speech.
Q. Do you know who Mr. Tiffany is?
A, Yes, sir, 1 do.
Q. Who is he?
A. Mr. Tiffany is an asscociate of Mr. Leinster’s,

an attorney out of, I believe, Kissimmee, Florida.
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Q. Did he wvisit you in the Pinellas County jail?
A. Yes, sir.
Q. And did you explain to him what you knew about

your case and your situation?

A, Yes, sir. I went through from the time that I
came to the Porreys’ residence to the day that he
came in and talked to me.

Q0. Did Mr. Tiffany take notes?

A Yes, sir, he did.

Q. Have you ever seen those notes again?

A. No, sir.

Q. Are those notes included in the file that your

sister got from Mr. Leinster’s office?

A. Ne, sir, they were not.

Q. Is the letter and notes that you sent to

Mr. Leinster included in Mr. Leinster’s file that
your sister obtained?

A. Ne, sir. I don’t believe there was any letters
from me that I had wrote to Mr. Leinster in those
files -- in that particular file.

Q. Do you have any idea of how many times you
wrote to Mr. Leinster?

A. I couldn’t even venture to guess. Maybe six
times, if that. The initial letter was quite long

explaining things, 15-, 20-page typed letter trying
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to explain what had happened to me.

Q. In your --

A. Nething else was there.

Q. -- letters to Mr. Leinster or in the
information you gave to Charles Tiffany to provide
to Mr. Leinster, did you indicate that Patrick
Porrey, David Stewart, and Theresa Porrey could back
up your version of events?

A. Yes, sir.

Q. Did you indicate that the alleged victims,
Ms. Hagan and Mr. Barfield, had both indicated --

that neither one of them had identified you

initially?
A. Yes.
Q. Did you indicate in your correspondence and

discussions with Mr. Leinster or Mr. Tiffany that
the alleged victims admitted to these people that
they were not sure of their identification of you?
A. Yes, sir.
Q. Did you indicate that Patrick Porrey and Dawvid
Stewart would be important witnesses for you?
A. Yes.

THE COURT: Mr. Gillick, I am not
certain that you have laid a sufficient

foundation as te what information the defendant
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possessed relayed by Mr. Patrick Porrey or
Mr. David Stewart about the victim’s
identification of the assailant.

MR. GILLICK: Okay.
Q. Mr. Herrick, you previously discussed that when
you initially came out, David Stewart was out, and
Cheryl Hagan was outside screaming when Theresa
Porrey came and got you initially --
A . Uh-huhl.
Q. -- that night of the incident.

Was David Stewart present?

A Yes, he was.

Q. Theresa Porrey present at that time?

A. Yes, she was.

Q. And did you indicate to your attorneys that

both of them would be witnesses that Cheryl Hagan
did not identify you as the perpetrator at that
time?

A. Yes, sir. There was only -- I mean, that’s
what happened. I explained to him what had happened
to me. David must have -- had to have been there.
He was there, so he would have to be a witness.

Q. And very shortly after the people that wvere
just described were there, you indicated that Darren

Scott Barfield came up the sidewalk from allegedly
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chasing somecne; is that correct?
. Yes, sir.
Q. Was Theresa Porrey, Mr. Stewart, were they both

present when --

A. Yes, sir.

Q. -- David came up?

A, Yes, sir, when Scott came up.

Q. Scott. And were they present when Scott

Barfield indicated that he had chased the
perpetrator who got in a car?

THE COURT: Let me go back a moment and
tell you what I'm interested in, Mr. Gillick.
The witness has testified that Mr. Patrick Porrey
was not present initially when Cheryl Hagan
reported that she’d been attacked but that he
came later and eventually woke up Mr. Herrick a
second time.

It’'s that series of events when
Mr. Herrick was awakened the second time that I'm
speaking about, and it’s my understanding from
his testimony that Patrick Porrey and David
Stewart were present at that time and went to go
see the victims. If you are saying that either
Patrick Porrey or David Stewart have some

information about the identifications made by the
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victims of the assailant, you have not presented
much detail regarding that aspect.

MR. GILLICK: 1I’ll get to that right
now.
Q. After Patrick Porrey came home that night, you
indicated that you had some conversation with him
and that he and David Stewart came to talk te you.
Is that right?
A Yes. The first time they spoke to me, Pat,
David, and Theresa Porrey were present in the
bedroom when Pat woke me up and told me that --
. And then after you denied any involvement in
the wrongdeoing, who went over to talk to Ms. Hagan
and Mr. Barfield?
A. Pat Porrey and David Stewart. Theresa and I
stayed at the triplex.
Q. And Pat Porrey and David Stewart subsegquently
came back together?
A. Yes, sir.
Q. Indicated they had talked to Hagan and
Barfield; is that correct?
A. Yes, sir.
Q. And then you and Pat Porrey went into a
bedroom; is that correct?

A. Yeah, my bedroom.
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0. Did Mr. Stewart stay outside?

A. Yes. He stayed, as far as I know of, with
Theresa in the kitchen.

Q. 1s my recollection correct that Patrick Porrey
indicated to you that Mr. Barfield acknowledged that
he was not sure of your being a suspect?

A. That is correct.

Q. This was after he and David Stewart had gone to
talk to Barfield and Hagan; is that correct?

A Apparently, they had spoke to Scott and Cheryl
twice. When Pat originally came home from wherever
he was at, found out that something happened, went
and spoke to Scott and Cheryl, came and woke me up,
spoke to me, went and spoke to Scott and Cheryl
again, came back and talked to me in the bedroom
privately. Then we went out front and had a
cigarette and discussed things, came back in, and
the police came and arrested me. That’s the
seguence.

Q. Did you provide that information to

Mr. Leinster in writing?

A. Yes, sir. Yeah. 1 provided it te Jane Brown,
to her investigator, to Mr. Tiffany, to

Mr. Leinster. Anybody who would ask me any

gquestions about this, they knew that that’s what I
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said took place.

Q. Did you indicate to Mr. Leinster at that time
in writing or through Mr. Tiffany the importance of
these witnesses as to your defense?

A. I think it was self-explanatory. If I
specifically said, "This is a crucial key witness to
me," I don’t know what a key witness is. I don’t
think I would say that., I think I’d just describe
it as, "This is what happened. These people are
going to have to testify on my behalf if this goes
to trial.™

Q. Did you tell Mr. Leinster through
correspondence or through Mr. Tiffany that you had
voluntarily given hair samples to the police?

A. Yes. Yeah. Yes, you Kknow.

Q. Did you think that was important?

A. Yeah. I put the same weight on that. I told
them what happened. I said, "When they came and
asked me, I gave them hair. They plucked hair from
the pubic region and the head." You know, I said,
"Obviously, some type of evidence was left on the
scene." And like I told them there when they took
it, it may prove my innocence, you know, it’s like
everything else, like Theresa waking me up.

Everybody needs to testify to this.
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0. Did you indicate to Mr. Leinster in writing or
through Mr. Tiffany, his asscociate, that you left no
bloody prints in that apartment?

A. I indicated to Mr. Leinster and Mr. Tiffany and
everybody else, Jane Brown, that my fingerprints
were not in that apartment because I was not in that
apartment. There could not be a bloody print of
mine, that -- you know, Jane Brown was, "Well, if it
comes back, you'’re going to get life." And I said,
"You den’t need to worry about it because I know
that they’‘re not my prints. I was not there."

Q. Did you indicate to Mr. Leinster personally or
in writing and through Mr. Tiffany that there would
be no blood found on any clothes or a knife taken
from your room?

A. As far as the knife, I didn’t understand where
a knife had come from. I knew that my personal
clothes particularly, my clothes would not have
blood on them because I didn’t stab Scott. I wasn’t
involved in this. There was no way for my stuff to
have blood on them. When I was informed that there
was bloody clothes, it blew me away; just as when I
was informed that Sceott and Cheryl identified me as
the person attacking them, I was totally perplexed.

Wwhen I was arrested, the police officer, Well,
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we have two eyewitness identifications of you. I
didn’t know it was Scott and Cheryl. I never
dreamed it could be Scott and Cheryl because they
didn’t say anything or do anything. I said, "How
could twe people identify me? How could there be
bloody clothes in my room? How could a bloody palm
print be on there when it’s not mine? I know it's
not mine. I was in bed sleeping when Theresa Porrey
woke me up."

Q. Now, you indicated Mr. Leinster didn’t come to
the initial meeting. He sent someone named Charles
Tiffany. Would that have been in January or
February of 19907

A, That'’s what I was saying. I was guessing it
was early February, March =-- or February, 1990 when

he came there.

Q. When did you first see Ed Leinster?

A. I believe it was May 2nd, 1990.

Q. What was that occasion?

A. The trial that was scheduled for January 23rd,

I’'m not sure if Ed had postponed that cone or Jane
Brown had, but it ultimately came out to be
rescheduled for May 2nd, 1990.

Q. And that date when you were scheduled to go to

trial is the first time you saw Mr. Leinster?
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A. Yes, sir.
0. Had you talked to Mr. Leinster over the phone

prier to that?

A. Yes, we had spoke over the phone.
Q. How many times, roughly?
AL I would say three to four times, maybe mnore

than that. The initial time that I spoke to him was
a long conversation. The second time where he had
told me, "CGo ahead write down -- write me a letter
telling me what happened."™ The times after that
were simply I would call his office. Some of the
times he would be there; most of the time, he
wouldn’t be. His secretary, Gina Blinkey, I think
was her last name, or Binkley, would answer and say,
"He’s not here," or she wouldn'’'t accept the call.

I spoke to him a couple of times throughout
that time. I essentially was -- up till that time
he was like trying to find out information. He’d
say, "I don’t -- you know, I’m still waiting. I’'m
getting the case file from the PD’s office," and
stuff like that, and essentially didn’t know
anything. He knew as much as me, which he was able
to glean from the police report that I’d sent him.
Q. Did Ed Leinster ever provide you with a full

set of police reports?
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A. No.

Q. Did you ever discuss the police reports in any
detail with him?

A. No, sir. I didn’t discuss anything with him.
Q. Did Mr. Leinster ever provide you with
deposition copies?

AL No, sir.

0. Did you ever specifically request copies of

depositions from Mr. Leinster?

Al YEE-
Q. What did he tell you?
A. Told me that they were 45, 50 pages apiece, and

he really wasn’t going to copy them and send them to
me. He didn’t have time to do that.
Q. Did Mr. Leinster provide you with any

laboratory reports or fingerprint analysis?

A Ne, sir.

Q. None at all?

A None,

Q. Did you receive anything from Ed Leinster?

A. The only thing I received from Ed Leinster was

little like memo messages that I’d be going to court
on a particular day. Any documentation, I never
received any documentation from Ed. I don't think

he ever wrote me a letter or anything like that.
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Q. You indicated that your case was scheduled for
trial on May 2nd of 19%0. Did you expect to go to
trial at that time?

A. I expected to have problems because William
Pettit, the inmate who initially introduced me to Ed
Leinster, was scheduled to go te trial on May 2nd,
also.

Q. pDid Mr. Leinster ever tell you you would or
would not be going to trial on May 2nd?

A. No. Up until -- prior to that, we had a hard
time getting ahold of him, and essentially that day
he came and teold me we weren’t geing to trial on
that date.

Q. On May 2nd, when you were set for trial, you
indicated Mr. Leinster came and told you that the

trial was not going to go that day.

A. ¥Yes.
Q. Did he explain why?
AL I believe he stated that he had another trial

with wWilliam Pettit.

Q. At that time, did you ask him --

a. We were in conflict.

Q. At that time, did you ask Mr. Leinster, on May
2nd, for any discovery or reports?

A. After being told that he wasn’t going to
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provide me with the depositions, I didn’t know what
to ask him for anymore. I’d ask him about -- you
know, "What about the hair analysis?" He said, "It
isn’t done yet," or what have you. ¥You know, "What
about the fingerprints?" "They aren’t complete.
They haven’t tested them yet."

THE COURT: Let me interrupt you for a
moment. On the May 2nd meeting with
Mr. Leinster, even though you say he did not
provide you with any copies of any depositions,

did you discuss any depositions with him, or the
results of the depositions, or what the deponents
said about the events the night the crime
occurred?

THE WITNEESS: No, Your Honor. He showed
up. At that time, he asked me to sign a piece of
paper acknowledging that my trial would be
postponed at that point. We didn’t -- it was
maybe a 15-minute conversation, if that. The
facts of my case weren’t discussed at all at that
time.

THE COURT: During your phone
conversations up to May 2nd, do you recall
speaking to him about what the deponents said

about your case or what the State’s evidence was
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about your case?

THE WITNESS: No, sir. Up until =-- in
that area of time when I could get ahold of him
on the telephone, he was telling me that he was
still waiting to get the public defender’s file
that Mrs. Brown had made and maintained in my
case. Until he got that, there was nothing he
could do.

THE COURT: Well, when you saw him on
May 2nd, he was in Pinellas County, of course:
was he not?

THE WITNESS: Yes, he was.

THE COURT: Did he say to you that he
had the file or that he was going to get the
file?

THE WITNESS: I don'’t believe that it
was discussed at that time. ©Like I say, he just
came with a piece of yellow -- yellow piece of
legal paper to get me to acknowledge that my
trial would be postponed at that point in time.

THE COURT: &All right.

Q. As far as depositions, did Ed Leinster himself
take any depositions in your case?
A. No, sir, excluding a videotape deposition of

Theresa Porrevy.

MONTANA REPORTING SERVICE, INC. 800 432-2304




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

113

Q. And that was taken the day before your trial in
Cctober, wasn’'t it?

A. Yes, sir, October 1st, 1990.

Q- Whe took the depositions of any witnesses in
this case?

A, Jane Brown.

Q. The public defender?

AL Yes, sir.

Q. And did she ever provide you with copies?

A. No, sir.

Q. Did she ever discuss what had occurred at the

depositions?

A. No. When she came on the 17th, January 17th,
before the January 23rd, 1990 trial date, she had
Scott and Cheryl‘’s depositions with her. I
attempted to ask her guestions at that point in
time. She weould begin looking through the =--
actually, I had asked her, "Can I read the
depositions? Can I have them? Can you give me a
copy of these so I can see what’s going on?" She
said, "I can’‘t copy them to you.® And I said,
"Well, can I read them now?" And she said, "No. I
don’t have time to sit here with you while you read
them. They’re pretty thick." You know, I said,

"Well, let me take them back to my cell so I can
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read them." She said, "No, I’'m not going to let

these out -- you can’t take them back to your cell.

Somebody might take them from you." She said, "Just

ask me some gquestions."

At that peoint in time, I don’t know enough

about the factes of the case to ask anything

intelligent. I asked her guestions: Well, you

know, what about the tag number? The guy’s saying

he left him the -- Scott’s saying he left him the

tag number,; the guy left him the tag number. She’d

start looking through the depositions and couldn’t

find it.

I said, "Well, what about the palm print?

Did you guys get this stuff back? Who’s describing

what?" And that’s where she’s telling me, "Well,

this particular description, Scott says that he

looks one way, his hair’s slicked back, and Cheryl

says that the guy’s got long, curly hair; and one

says he’s wearing a shirt, the other says he’s not

wearing a shirt," this, that, and the other.

At the time I didn’t know what to ask her, I

had no idea, and she didn’t know what to tell ne.

And she wouldn’t let me have the depositions to

where I could go ahead and look at them.

THE COURT:

Mr. Gillick, are you
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planning on calling Mr. Doherty as a witness in
this case?

MR. GILLICK: Yes, Your Honor.

THE COURT: Well, he’s in the back of
the courtrcom.

MR. GILLICK: ©Oh, he is?

THE COURT: If you want teo go ahead and
talk to him, you’re more than welcome to.

MR. GILLICK: Wait outside. Thank you

(Mr. Doherty retires from the courtroom)

Q. And was your May 2nd trial date continued?

AL Yes, sir, it was.

0. When was it set then?

A. I'm not positive if there was another one set
for June something or another. I may have had one
set for June. The next cone that I positively

remember being was set for July 3rd and July 5th. I
remember that specifically, because they would start
on July 3rd, take off for July 4th, and come back on
the 5th.

Q. Okay. Did Mr. Leinster come and see you or
talk to you again between May 2nd and this July
trial date?

A. On July 3rd, he came up to the jail, you know,

ready to go to trial, except he wasn’t ready to go
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to trial.

Q. He said that who wasn't ready?

A. He’d asked me -- basically, what he said was
that Theresa Porrey hadn’t shown =-- or not hadn’t

shown up, but she [sic] hadn’'t gotten the videotape
deposition yet, and that it was my choice to go to
trial without that videotape or postpone.

Q. Did you ask him about a deposition of Patrick
Porrey or David Stewart?

A. No.

Q. And did Mr. Leinster provide you with any
discovery materials at your July meeting?

A. No.

Q. How long did you talk to Mr. Leinster at the
July meeting?

A, Probably 15, 20 minutes, long enough for him to
come in and tell me == give me my choice of whether

or not I wanted to proceed at trial at that point or

not.

Q. What was Ed Leinster’s appearance, physical
appearance at that time?

A. Well, longish hair, parted in the middle,
combed back, mustache, beard.

Q. And at some point did you talk to Ms. -- did

Mr. Leinster ever discuss with you whether you
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should or should not testify at your trial?

A. That was discussed in our first conversation,
first telephone conversation. He asked me if I had
a prior record. I explained somewhat of my criminal
history, as far as burglary with my parents’ house
and stuff of that nature. He said, "Well, you can’t
testify then, ‘cause once they find out you’re a
convicted felon, they’ll convict you."

Q. Did he go into detail about the nature of your
prior convictions?

A. I didn’t ask that much guestions about it. It
was just, you know, You’re a convicted felon. You

can’t testify.

Q. Did he ask you your opinion or impression about
testifying?

A No.

Q. Did he explain to you why he felt you could not
testify?

A. No, sir, other than, "You’ll be convicted

because you’re a convicted felon."

Q. And when did you actually go to trial?
A. On October 2nd and October 3rd of 1990.
Q. About 15 months after your arrest?

A. Yes, sir.

Q. And did you talk to Mr. Leinster the day
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A. The day of the trial.
0. The week before?

A, Ho, sir.
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r.

0. Did you meet with Mr. Leinster at all after

this brief July conference with him?

A. Neo, sir.

Qs Did yvyou talk to him by phone?

A. I’m sure we spoke rough
Q. Did Mr. --

a. I don’t know the number

difficult to get ahold of Mr.

telephone by that point. At
mother to call him because I
him for so long. He decided
collect.

Q. At that point, prioer to
of 1990, had you ever been t

A. Ne, sir.

Q. Had you ever seen a tri
A. Television.

Q. How o0ld were you?

A, When I was going to tri

MONTANA REPORTING SERVICE,

ly by phone.

of times. It was
Leinster on the
one point I asked my
wouldn’t get ahold of

to call my mother back

your trial in October

hrough a trial?

al?

al? Well, I was

INC. 800 432-2304




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

119

convicted on my 24th birthday, October 3rd.

Q. Prior to trial, did Mr. Leinster ever sit down
with you and discuss the procedure of the trial?

As No, sir.

Q. Did you ever discuss the evidence that might be
presented at trial by either side?

A, No, sir. As far as the discussions en
evidence, he had -- through our phone conversations,
I knew that the fingerprints did not match me, and
we had asked him about the hair analysis, the hair
comparisons. At that particular time, I’m sure I
didn‘t use the words “"hair analysis." I said, "What
about the hair that I submitted, that I voluntarily
gave you? You know, what’s happening with that?"

He said, "It’s inconclusive." He said, "It ain't
going to help.™

Q. He told you that the hair analysis was

inconclusive?

A. Inconclusive.

Q. It would not help?

A Yeah.

Q. Did he ever show you a report on the hair
analysis?

AL I had never seen a report until later acguiring

them through one of my sisters.
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Q. This would be after you were convicted?

A. This was in -- I believe I acgquired them in
1995.

Q. And did Mr. Leinster ever discuss with you a

trial strategy for your defense?

A. No, sir. He didn't discuss anything with me.
D. Did he tell you what witnesses he intended to
present?

A, No.

Q. Did you expect that he would present Patrick
Porrey and David Stewart, as you had reguested?

A, It seemed logical, being that they went through
this series of events with me. I believed that
everybody who was involved in this situation would
have testified.

Q. Did he ever tell you he was not going to
present them?

A No. If he had told me that, I would have never
went to trial without them, and Mr. Leinster would
have been fired.

Q. Did you expect and anticipate that Mr. Patrick

Porrey and David Stewart would testify?

A Yes.
Q. When the trial started, did you anticipate
that?
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A. Yes.

Q. What made you anticipate it at the start of the
trial?

Ao In the initial -- picking the =-- going through

the panel of jurors, they read everybody’'s name who
was involved in this case, including Pat and
David’s, mine, I believe they may have even read my
parents, Theresa Porrey, police officers, the whole
witness list of people, different, who I now know
are FDLE technicians, analysis people. I assumed
that this was the witness list, and they were asking
the jury, Do you know any of these people because
they’re witnesses in this case? They're going to
testify.

Q. Do you know when Ed Leinster took Theresa

Porrey’s deposition?

A. October 1lst, the day before the trial.

Q. Was that a video deposition?

A Yes, sir.

Q. Due to her ill health?

A Yes.

Q. Did Mr. Leinster show you a copy of her
deposition?

A. No, sir. 1I've never seen the video. When they

showed it at trial was the first I heard it, and it
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was positioned in such a way that I couldn’t see it
being played to the jury.

Q. Could you see who was on the video or in the
background of the video?

A. No, sir.

Q. And at the time of trial, the start of your
trial, had you ever seen the depositions of Cheryl

Hagan or Darren Scott Barfield?

A No, sir.

Q. Any witness at all?

A. None.

Q. As far as the trial itself, there would have

been a jury selection, correct?

A. Yes, sir.

Q. Did Mr. Leinster explain te you what that was?
A, No.

Q. Did he explain the importance of it?

A, No, sir.

Q. Did Mr. Leinster ask your opinion about any of
the potential jurors?

A, Ne, sir.

Q. Did he talk to you at all while he was
selecting a jury on your behalf?

A. No, sir.

Q. Did he give you a pen and some paper to write
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notes to him?

A No, sir.

Q. In the trial itself, after the jury was
selected, did -- obviously, Mr. Leinster
cross—-examined witnesses. Is that correct?

A Yes, he did.

Q. Did he discuss their testimony with yvou prier
to cross-examining them?

A. Ne, sir.

Q. Mr. Leinster ask you any guestions about the
witnesses’ testimony?

A. No, sir.

Q. Did Mr. Leinster ask you if the witnesses had
left anything out or said anything that wasn’t true
during their testimony? |

A. No, sir. We didn’t have any discussion while
he was doing that. When they would take a break, I
was taken to the holding cell, just like here, and
he was gone. He didn’t come talk toc me, didn’t ask
me nothing when we were sitting at the table or any
other time.

Q. When they actually selected jurors and kicked
off potential jurors to exercise challenges, were
you present for that?

A. Yes, sir. At the judge’s bench? No, sir.
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When they exercised cause challenge, stuff like

that, no. I was left at the defense table.

Q. Mr. Leinster went up without you?
A, Yes, sir.
Q. Did he ask your opinion or impression about

anyone in that jury panel?

A. Ne, sir.

Q. And did Mr. Leinster present any physical
evidence of laboratory or fingerprint analysis
during your trial?

A. Neo, sir.

2. Did he discuss fingerprint or laboratory

analysis with you prior to your trial?

A. Prior to my trial?
ul- YESl
A, The discussion that we had was -- like I say,

he told me the results of the hair analysis were
inconclusive, the fingerprints didn’t match me,
which I had told him that to begin with, that
they‘re not going to match me. I told everybody
that.

Q. Did Mr. Leinster even have coplies o6f any
laboratory reports?

A, I wouldn’t know. I know now from -- through

the civil suit that -- I acquired his case file,

124
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that the hair analysis reports were not in there.
Whether or not the fingerprints, fingerprints from
Largo Police Department were in there, I'm not
pesitive. I’d have to look at the index that I had
made when I =-- as soon as I acguired his case file,
I made a index of every document that was contained
therein and sent him a copy and asked him to verify
that this was what it was. And without looking at
that, I don’'’t recall what was exactly in there.

Q. Did Mr. Leinster ever show you any photographs
of the crime scene?

A. No.

Q. Did Mr. Leinster even have photographs of the
crime scene?

A. No. And when Mr. Bulone went to introduce them
at trial, Ed got up and essentially said, "I've
never seen them," meaning him, that he’s never seen
them pricr to trial. I'd never seen them. I'd
never seen them until my sister went down to the
courthouse and purchased them for me.

Q. That was after your trial?

A. Long after my trial.

k. The hair analysis report, you indicated

Mr. Leinster told you it was inconclusive?

A Yes, sir.
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Q. Was it inconclusive as to your hair?
A. No, sir, it was certainly not.
Q. What did the hair analysis --

THE COURT: Let me say, Mr. Gillick, the
lab report will speak for itself. If you intend
to offer it as evidence, you may do so0.

ME. GILLICK: Ckay.

Q. And did Mr. Leinster ever tell you what the
fingerprint results were?

A. Other than they did not match me, no.

0. Mr. Leinster ever tell you what the blood
analysis results were?

AL I don’t believe Mr. Leinster ever told me that
there was really an analysis conducted on them. I
don’t recall any conversation specifically as far
as —— I know that the knife was -- a knife was found
and that bloody clothes were supposedly found, but
as far as any discussion as to what the results
were, I don’'’t recall him ever telling me what they
were one way or the other.

Q. How long did your trial in state court last?
a. Two days.

Q. Two full days?

A. I don’t know the hours of it, what time, you

know, 3 o’cleck, or what have you, when it was
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finished.

Q. Was the first day a full day?

A. It seemed like it. It seemed like it went till
like 5:00, 5:00 or so.

Q. What happened at the end of the first day of
trial? Did you confer with Mr. Leinster?

A. No. He left. They took me back to the jail.

Q. Did Mr. Leinster come to the jail to talk to
you?
A. No.

THE COURT: Let me interrupt you for a

moment, Mr. Gillick. If you would look to -- if
you have the Respondent’s exhibit list in front
of you.

MR. GILLICK: Yes.

THE COURT: So that there’s not a need
to duplicate exhibits, if you would look to
Exhibit No. 30, the FDLE crime laboratory
reports.

MR. GILLICK: Yes, Your Honor.

THE COURT: Do these include all the
crime laboratory reports that are at issue in
this case that you say pertain to evidence that
should have been admitted or subnmitted by

Mr. Leinster on Mr. Herrick’s behalf?
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MR. GILLICK: Give me just one moment,
Your Honor.

THE COURT: Unless you intend to
introduce everything separately.

MR. GILLICK: Can I have just a moment
with my client, Your Honor?

THE COURT: Sure. I didn't mean to --
I’'11 tell you what, why don’t we do this? Why
don’t yvou just continue with your examination,
and then at the lunch break take your time in
reviewing it with him to make certain that --

MR. GILLICEK: Thank you.

THE COURT: -- what I’ve asked is
correct.
Q. And at the end of day one, you were taken back
to jail, correct?
A. Yes, sir.
0. Mr. Leinster did not confer with you that day
about what had happened and what you might expect?
A. No, sir. I saw him the next morning.
Q. The next morning. Did he come to jail, or when
did you see him on the second day --
A. I'm not positive if he came in that morning
into the holding cell to speak with me. I know that

he did come in the first morning to speak with me to
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tell me about the prosecutor’s plea bargain offer.
Q.- Okay. What did Mr. Leinster tell you on day
one about the plea bargain offer?

A. He said that the State had been offering him
plea deals all that morning, starting out around 30
years and coming down to five. He said he felt he
ought to tell me about that. And at that point I
told him, "I can’t plead guilty to something I
didn’t do."™ He said, "Well, let’s go pick a jury."
Q. On day two, did Mr. Leinster talk to you before
the trial started?

A. I‘'m not sure if he did or not. I don’t

recall. If it was, it was very short. It wouldn't
have been very long, and it wasn’t anything of
substance because I don’t remember it.

Q. Did he ever tell you what he intended to
present for the defense?

A. No, sir.

Q. Did he ever tell you that Patrick Porrey and
David Stewart were not present and were not going to

be witnesses?

A. No, sir.

Q. At that time, did you still expect they would
be --

AL Yes
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Q. -=- witnesses to exculpate you?
A Yes, sir.

THE COURT: Did you have any discussion
with Mr. Leinster about what the likely sentence
would be if you were convicted, namely discussing
with him the application of Florida‘’s sentencing
guidelines?

THE WITNESS: She [sic] told me I’d get
life.

Q. And then you went on and continued the trial on
day two, correct?

A. Yes, sir.

Q. How long was your conversation with

Mr. Leinster prior to commencing the trial on day
two?

A. I don’t know. I'm not sure that we had a
conversation that day.

Q. Did Mr. Leinster put on any evidence on your
behal f?

A. He presented the videotaped deposition of
Theresa Porrey and then asked me to sign a piece of
paper, sign my name on a piece of paper.

Q. And you indicated you could not actually view
Theresa Porrey’'s video?

A No, sir.
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Q. Could you hear it?

A Yes, sir.

C. Did Mr. Leinster ask you any gquestions about
what had been said on the video?

A. No, sir.

Q. Did you hear any reference to Patrick Porrey on

the video?

Al I believe at the time I heard Pat’s voice on it
asking his mother if he’s okay -- she’s okay.

Q. And --

A, I remember her asking [sic] a question to, You

can ask my son, to a particular guestion, one that
either Mr. Leinster or Mr. Bulone had asked,
referred him to ask her son about it. I think it
was referring to the kind of stuff that was blocking
the sliding glass doors and things of that nature.
Q. And then after Mrs. Porrey’s testimony and

Mr. Leinster had you sign a piece of paper in front

of the jury, did you expect Patrick Porrey would

tastify?
A. Yeah. I expected everybody to testify, to
continue the trial, continue or what have you. I

wasn’t sure what was going to happen.
0. What happened then?

A. I guess he rested my case.
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Q. Were you shocked?
A. I wouldn’t say that I was shocked in that I
really didn’t understand too much about what was
going on, so it was hard to be, you know, shocked as
far as, you know, What do you mean, what does that
mean? It was more like he rested and they went in
to talk about jury instructions and things of that
nature, and trying to follow and understand what was
taking place was more my concern, as opposed to
who's testifying or what’s going to happen now.
Actually, no, what happened was, the prosecutor
had put on Scott and Cheryl for rebuttal testimony,
went right into more testimony. Then after they
testified, they go into jury instructions, things of
that nature, you know.
Q. pid --
A. It was more like sitting there watching things
take place on TV, watching a bunch of people go
about their business and not being included in
anything, just sit there and be guiet.
Q. Did Mr. Leinster then discuss his closing

argument with you?

A. No.
Q. After closing arguments, I assume the jury went
out?
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A Yes.

0 And did you and Mr. Leinster talk at that time?
A. No, Bir.

Q. What happened?

A. They put me in the heolding cell, and we waited.
Q. Did Mr. Leinster come in and talk to you in the
holding cell?

A. No.

0. And did the jury come back with any gquestions?
. The jury came back. They had reguested to see
Theresa’s video again, at which point they brought
back into the courtroom -- brought me back into the
courtroom. It basically took place. And Judge
Downey let them know that there was a jury guestion,
that they wanted to see the video. Nobody had
objections. They said okay, brought me back into
the holding cell, and that was it. I assume the
video was taken into the jury room.

Q. Let me back up. Did Mr. Leinster aobject to the
video being taken back to the jury room?

A. No, sir.

Q. After Mr. -- let me back up. After

Mr. Leinster had shown Theresa Porrey’s video
deposition and had you sign something, did he

discuss with you the potential for your testifying
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on your own behalf?

A. No, sir. Since our first conversation where he
said, "You can’t testify," my testifying never came
up again in any of conversations.

Q. After the jury took the video into the jury
room, how long was it before they came back with a
verdict?

A, I have no idea. I didn’t have a watch. They
don't have == let you have a watch in the county
jail, and it wasn’t very long, you Know. The next
thing I knew, the bailiff came and said, "We have a

verdict. Come on."

Q. What was the verdict?

A. They found me guilty.

Q. Were you guilty of the crimes?
A. Neo, sir.

0. After you were found guilty, what happened
immediately thereafter?

A. I was fingerprinted and taken back to the
holding cell. Mr. Bulone wanted to have sentencing
at that point in time. Mr. Leinster essentially
stood up and said he has no idea what my prior
record was and hasn't discussed it with me and why
not set a presentence investigation. And I was

taken back teo the holding cell and given a bologna
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sandwich and a pint of milk and taken back to jail.

Q. pid Mr. Leinster come to see you?

A. No.

Q. pid Mr. Leinster ever come see you --=

A, No.

Q. -- after that?

A. No.

Q. When was your case set for sentencing?

A. It was originally set for sentencing in 30

days. Judge Downey had set it off 30 days to, I'm
thinking, November 4th. Something like that sounds
familiar. It was postponed at that point until like
December 6th, December 5th, something around there.
We appeared in the courtroom for sentencing on
December 5th, at which point Mr. Leinster had filed
a motion to vacate some of my prior felonies, at
which point he asked for more time.

Mr. Bulone responded essentially what
Mr. Leinster was trying to do was not going to be
successful to begin with, no reason to give any more
time. Judge Downey was considerate enough to go
ahead =-- I remember him telling both Mr. Leinster
and Mr. Bulone that he would give me every

opportunity to show him why a life sentence

shouldn’t be imposed and went ahead and scheduled

MONTANA REPORTING SERVICE, INC. BOO 432-2304




ig

1l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

136

things for January 4th, 1991.
Q. Had Mr. Leinster been paid additicnal monies to

file this motion to vacate?

A. Yes, sir.

Q. By whom?

A My parents.

0. And you eventually were sentenced on January

4th of 19917

A. Yes, sir.

Q. And was the motion to vacate heard at that
time?

A. Yes, sir, it was.

0. And had Mr. Leinster, prior te your sentencing

on January 4th of 791, discussed the sentencing
procedure, what you would do, what your rights were,
or anything of that nature?

A. Not that I recall.

Q. Had he ever come to meet with you prior to --
A. No. I had never seen him again until the day
of sentencing, on that December, then -- in the

courtroom on December, and then in Judge Downey'’s
office on January 4th.

0. At the January 4th sentencing, what were you
eventually sentenced to?

F- 1 was sentenced to two life sentences and 15
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years concurrent.
Q. And at the sentencing, did Mr. Leinster have
anyone with him?

A. Yeah, his daughter, child.

Q. How old was she?

A. Three or four years old.

Q. What was she doing during your sentencing?
A. She was literally just hanging around him,

crawling on him, and I don’t know how to describe it
other than playing around him and crawling over his
lap, c¢limbing up his arm, holding onto his head. He
would hold her, pick her up.

MR. FISHKIN: Your Honor, I’m going to
object to the relevance of all this.

THE COURT: Let’s move on, Mr. Gillick.

MR. GILLICK: Okay.
Q. And at your sentencing, did you attempt to talk
to the judge?
A. Yes, I did.
Q. Well, first, did Mr. Leinster call you as a
witness?
A. Yes, he did.
Q. Were you aware he was going to call you as a
witness?

A. Ho. I had no idea.
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Q. What did he call you -- for what purpose did he
call you?
A Well, you would have to understand the nature
of the motion to vacate the prior felonies. 1 can
explain briefly.
Q. Could you briefly?
A. Some of the prior felony convictions that I
have is ones of burglary, and there’s two grand
theft of firearms as a result of me going into my
parents’ house and removing the firearms. It was
Mr. Leinster’s initial theory, I guess, from what I
can gather from the discussion that we had about it
and my parents and everybody else involved, is that
if you remove the burglary and the grand theft
charge convictions from my score sheet, that would
bring me below the sentencing guidelines category
for 1ife, the score for life.

it was his belief that because they were my
parents, my parents had pressed the charges against
me in an effort to address a behavior problem they
felt that I was having at that particular time when
I was 18 years old.

And as it turned out, the way things work in
Florida, having not known about the way that the

scoring matrix workse as far as prior records
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being -- different degree of felonies being scored
against you and so and so, it turns out that as a
result of those particular charges I scored into a
life category. He was essentially asking Judge
Downey to remove them and --

0. In fact, would that have made any difference in
your scoring?

A. At that particular time, no. I still scored
into life because of victim injury points. What

Mr. Leinster attempted to do was to score the
guideline score sheet as only using one victim
injury, which would assess 40 points for the
stabbing of Mr. Barfield. And he neglected to
consider or total in there 40 points for penetration
to Cheryl Hagan. And Mr. Bulone pointed that out to
Mr. Leinster and Judge Downey, and at that point
Judge Downey essentially went ahead and denied the
motion. He said it’s not because it doesn’t have
merit but because he feels that it was moot.

To get to the guestion as far as him -- what he
wanted me to testify to, I’'m not sure because he
didn’t discuss it with me. And the next thing I
know they were arguing the motion. He said, "I
would ask Mr. Herrick be sworn." At that point I

found out that I would be testifying. He asked mne
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essentially what was going on; did I feel that I had
permission to take the guns. He had proffered
testimony that my father would have said that I had
permission or that I was okay to go into the house
and that I could take the guns. He asked me that,
and I can’t sit there and lie. I'm under ocath. I
told him, you know, "Nobody ever teold me that I
couldn’t use the guns," attempting to mitigate it
the best that I could from not knowing what was
going on. And that was essentially my testimony.
Mr. Bulone crossed.

Q. And you were, in fact, sentenced, as you
discussed?

A. Yes, sir.

0. After your sentence, did you reguest that the
judge take some action?

A. It was actually prior te the sentencing. When
he denied the motion to vacate the judgments and
convictlions, he asked if there was anything else
that anybody wanted to say. He asked me if I had
anything to say. I told him, "Yeah, I didn’t do
this." He said, "I understand." He was about to
sentence me, and I asked him, I said, "What I’d like
to know, Your Honor, is your opinion of the evidence

that came in against me here because I don’t
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understand this."
Q. What did the judge say?
A. He told me that it would be inappropriate at
that time for him to do that. He said that he
hadn’t been -- his job -- that’s not his job in a
jury trial situation, that his job is to determine
whether or not I get a fair trial, and he hasn’t
been -- based on the evidence that came in. He
said, "I haven’t been asked to do that yet, to make
that ruling. That comes after sentencing if and
when your attorney files a motion for new trial."
He says, "1f and when your attorney does, in fact,
file one, then my opinions and judgments will come
into play."

He told me I needed distinctions there.
And he said the jury’s made a decision, and that'’s
what he has to live by at that time.
Q. Okay. DPid you then ask Ed Leinster to file a
motion for a new trial?
A. After 1 was sentenced and he took us out of
chambers, while going back, the bailiff stopped and
Fd was standing there with me in the hallway, and I
said, "I want this to happen. I want to know the
opinions I want." And he said, "I’'ve already filed

one. The judge will rule on it."
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Q. Have you seen Ed Leinster since that day?
A. No, other than the news.

MR. GILLICK: Judge, this might be a
good time to take a lunch break, if you’d like,
and then we can get into the procedural aspects
after lunch.

THE COURT: All right. How are we
making out on time?

MR. GILLICK: I would expect a half an
hour to an hour regarding the procedural aspects
now that we're done with the trial and
convictions regarding Mr. Herrick’s
postconviction problems of procedures.

THE COURT: How long do you think it’s
going to take for the Respondent’s side of the
case, Mr. Fishkin?

MR. FISHEKIN: On cross, Your Honor?

THE COURT: Altogether. And the reason
I ask that, when I had scheduled this some time
ago, I had informed you that I had a proceeding
at 1:30 tomorrow, and I just need to know how to
arrange my day.

MR. FISHKIN: We have, I think, a total
of nine witnesses. Most of them will be very,

very brief. We’ll have two long or substantive
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AFTERNOON 10N

MR. GILLICK: Could I have Petitioner’s
Exhibit No. 1? That's Mr. Leinster’s file.

MR. GILLICK: May I approach, Your
Honor?

THE COURT: You may.

DIRECT EXAMINATION (Cont.)
BY MR. GILLICK:
Q. Mr. Herrick, I’d like to show you what’s been
marked as Petiticoner’s Exhibit No. 1 and ask you to
take a look at that. And that’s been identified
previously as Mr. Leinster’s file.
Is that familiar with you?

A. It appears that it would be the same documents
that 1 received a copy of, and yes.
Q. And Mr. Herrick, at the very front of that file
there is an index. 1Is that something that came with
the file or was prepared by you?
A. No, sir. I created this when I obtained a copy
of it. When my sisters mailed it to me, I

inventoried it and documented what was there.

Q. And how many pages is in the index that you
created?

A. Five.

Q. Okay. Thank you.
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A The first top five pages.

THE COURT: Mr. Gillick, is Petitioner’s
Ne. 1 the document that you obtained from the
Petitioner himself?

MR. GILLICK: To my understanding, it
is, Your Honor. I believe that was the
testimony. The first five pages are not -- the
first five pages are an index that was prepared
by Mr. Herrick.

THE COURT: No, I understand that, but
Ms. Russo’s testimony was that appeared tc be the
exhibit -~ that exhibit appeared to be what she
had obtained originally from Mr. Leinster,
although she was not certain of that. And this
witness had said that it appears to be what he
had indexed and obtained from Ms. Russo. And I’'m
just asking you, as an officer of the court,
whether you obtained that from the Petitioner.

MR. GILLICK: I obtained that from
Mr. Herrick.

THE COURT: Okay.

0. Mr. Herrick, before we broke for lunch, you
indicated that you had asked Mr. Leinster -- after
receiving some information from the Court, you asked

Mr. Leinster to file a motion for new trial.
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A. Yes, sir.

Q. Did he do =s0?

AL He had already filed one, he told me, at that
point when we were standing in the hallway. And I
said, "I want to file it. I want te do that." And
he says, "We've already done that." He said that
the judge will rule on that particular motion.

Q. Had he given you a copy of that motion?

A. No, sir,

0. And the motion that he did file, was that

timely filed?

A. I ultimately learned that it was not.
Q. And what do you mean that it was not?
A. The certificate of service date, after

acqguiring a copy of it through the court system,
they may have got it. When I got his particular
file, I actually seen the motion that he drafted and
sent to the court, and the certificate of service
date was marked the 18th, T believe, of October of
19940. I was convicted on October 3rd.

Q. So it was actually filed before you were
sentenced?

A. Yes, sir.

Q. And did Mr. Leinster ever file a proper motion

for a new trial?
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AL It appears that he attempted to file another
one after my sentencing. There was another document
created called Motion for New Trial. It has no

record of being filed with the court, but he
believes that it was sometime in, I think, July of
Y95, around there sometime. One of his secretaries
or paralegals, Ms. Samuels, wrote Bernie McCabe, the
State Attorney of the Sixth Judicial Circuit, and
asked if they had a copy of it. She felt that it
might possibly have been filed with them by
mistake. It turned out that it was apparently
Ms. C. Marie King provided her with a copy of the
particular motion and it was dated somewhere around
January 8th, but Ms. King pointed out that it wasn’t
a correct certificate of service date.

MR. FISHKIN: Objection to what Ms. King
pointed out, Your Honor.

THE COURT: Sustained.

Q. And was that second motion for new trial timely
filed?

A. No, sir, it was not.

Q. Did you ever get a motion for new trial ruled
upon?

A. No, sir.

Q. Did you ever have an opportunity to go before
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the court and present your evidence for a motion for
new trial?
A. Neo, sir.
Q. Did Mr. Leinster file a notice of appeal in
your case?
A. Yeah, but it was apparently lost or filed with
the State Attorney’s office. They ultimately got a
belated appeal about six, seven months later, after
my conviction.
Q. Okay. When you say a belated appeal, was that
cne that was not timely filed?
A. Apparently, Mr. Leinster had to file what I
know has been documented or called or entitled a
Motion for Belated Appeal to the clerk of court. Me
and my family -- I was sent to prison in January of
91 -- we attempted to call Mr. Leinster as far as
finding out what’s going on with the motion for new
trial, what’s going on with the appeal, what issues
would be raised, this, that, and the other, you
know, basically what is going to happen. I’ve been
sentenced to life; we’re trying to figure out what’s
happening, when I can get out.

MR. FISHKIN: Your Honor, I’m going to
object. The witness is testifying to what other

people were doing and his own personal beliefs.
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THE COURT: Well, as to his own personal

beliefs, to that extent this objection is
ceverruled, as to his comments regarding others
and what others may have done, the objection is
sustained.

MR. FISHKIN: Just to clarify, Your
Honor, when I say his own personal beliefs, his
own personal beliefs as to why it’s important to
him because he was sentenced to life in prison
and all that.

THE COURT: The ruling’s the same as to

that.

Q. Mr. Herrick, when did you say that the notice

of appeal was, in fact, filed?

153

A As far as I know, none was ever filed with the

clerk of court until six, seven months later, Judge

Downey granted a belated appeal and Alynngee

Amboffel (ph) filed a notice of appeal.

Q. Did Mr. Leinster send you a copy of the notice

of appeal?

A. No, sir.

Q. Did he ever discuss an appeal with you?

A. No, sir.

Q. Did you ever talk to Mr. Leinster after your

sentencing in January of 19907?
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A. No, sir.

Q. Did he ever send you anything?

A, Noe, sir.

Q. Did your appeal come to be heard at some point,
or did someone do an appeal on your behalf?

A. Alynngee Amboffel of the public defender’s
office here in Bartow, I believe it is.

Q. Did she file a brief?

A S5he filed what’s called an Anders brief, sent
me a letter, a copy of her brief, said no reversible
error, essentially nothing she could do.

Q. And did you file your own brief at that time?
A. Ne, sir. I didn’t know how. I didn’t have any

idea what to do.

Q. What was your education level when you were
convicted?
B. I’d completed a GED while I was in prison

before at River Junction Correctional Institution.
Prior to that, I dropped out of school in the tenth
grade.

0. Mr. Herrick, did you have any formal legal

training of any kind?

A, No, sir.
Q. Did you have any legal writing or research
experience?
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A. Ne, sir.

Q. And what happened with the Anders brief that
was filed?

A. I guess the court agreed. They just sent what
I now know is a blanket opinion, no written opinion,
per curiam affirmed.

Q. Did you receive a copy of that?

A. Yes, I did.

Q. And did you file anything thereafter --

A. Did I file anything as far as postconviction?
Q. -=- in your case?

A Related to the direct appeal?

Q. Yes.

A. No, sir.

Q. Okay. At some point did you file any pleadings

in your case?

A, Yes, sir.
Q. Pro se, or on your own?
A All pro se, yeah. From that point on, it was

on my own.
Q. Did you have an attorney assist you?

aA. No. I asked the court -- that was the first
thing that I filed was a motion for appointment of
counsel to the circuit court in Pinellas County.

2. And what happened to that motion?
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A. They never responded.
Q. Did you ever get a ruling on that?
A. Yeah. When Judge Downey ruled on my original

postconviction, I believe he denied that, also.
Q. You indicated at some point you filed an

original motion for postconviction relief.

A. Yes, I did.

Q. Do you recall how that was titled?

A, Defendant’s Motion for Postconviction Relief, I
believe.

Q. Did you have any legal assistance?

A. I had befriended another inmate who was hanging

out in the law library working there, and Chris
Helton was assisting me or trying to similarly --
you know, we were both in the same boat, sitting in
prison and trying to figure out what to do.

Q. And did you understand what that motion for
postconviction relief was?

A I'm not sure I know how to answer that gquestion
or can answer that gquestion. Did I understand what
it was in the sense that it was something to let the
judge know what was wrong with my conviction? Yes.
Did I understand the procedural reguirements of it
and everything that could be raised in it? No; or

what couldn’t be or what could be, no.
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Q. Do you recall a date that you filed that?
A. It was about May 20th, ‘93, something like
that.

Q- And what was the outcome of that?

A. Summarily denied.

Q. Did you have a hearing?

A. No, sir.

Q. Did the State Attorney or anyone respond to
your motion?

A. No, sir.

Q. And were you given any reason why that was
denied?
A. It addressed the merits of the issues raised.

I don't think that I was very accurate. For
instance, one issue was -- the first issue is, I’d
raised something similar to that I was denied
effective assistance of counsel for Mr. Leinster’s
failure to object to questions and answers posed to
Theresa Porrey during her videotaped deposition.
From memory of what toock place, I felt that there
was some things, after reading some law books, that
he shouldn’t have -- Mr. Bulone shouldn’t have been
able to ask her, particularly about being threatened
to be sued and some things of that nature.

The judge responded to that by saying that
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I'm not allowed to object to a discovery deposition;
and this wasn’t a discovery deposition in that it
was perpetuated testimony being brought in in lieu
of live testimony where any objections that would
have normally been able to have been made in the
courtroom to that particular witness testifying
should be able to make. I just felt that it wasn’t

addressed properly.

Q. Did you appeal the judge’s denial of your
motion?

F- Yes, sir.

Q. To whom?

A The Seceond District Court of Appeal.

Q. What happened with that?

A. The same thing, no written opinion, per curiam
affirmed.

Q. Did you subsequently file another motion for
postconviction relief?

A. Yes, I filed a second -- could I back up to
the first motion? I did file a motion for rehearing
at the same time I filed a notice of appeal on that.
Q. And what happened with your motion for
rehearing?

A. Well, because I filed a notice of appeal at the

same time, the motion for rehearing was dismissed.
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Q. Were you familiar with the procedures at the
time you filed that?

A. No, sir. I was led to believe that if I file
both at the same time in the same envelope, they
both went at the same time; that in the event that
they denied the motion for rehearing, the notice of
appeal would mature and things would take place, the
events would take place to secure the appeal.

Q. And now to a second motion for postconviction
relief. Did you file one?

A. Yes, I did.

Q. When?
A. I'm thinking August of 1994.
Q. And in August of 1994, were there any

additional grounds that you hadn’t raised in your
first motion?

A. ¥Yes, there were,.

Q. What grounds?

A, Well, to explain, 1 guess, just to try to go
through each one, the most important ground would be
the failure to timely file a motion for new trial.
And the reason why that is in the second motion and
was not in the first motion is because at the time
when I filed my first motion, I didn’t know it was

untimely. I’d raised it in my first motion as
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saying that the court denied me due process in
failing to rule on the motion.

I was led to believe by Mr. Leinster that
the motion was timely filed; that when we were
standing in the hallway and I asked him about it,
that it would be filed. Therefore, when Judge
Downey denied my first motion, he informed me that,
Hey, your motion for new trial was not timely filed;
therefore, you weren't denied due process. That
happened on December 1st, 1993, August, I think it
was August 4th that T filed the second motion for
postconviction relief. T filed the issue raising
for the first time ineffective assistance based upon
Mr. Leinster’s failure to timely file the motion for
new trial.

Q. Any other additional issues?

A. There was guite a few. All of the other issues
had not been presented in -- other than, I think, I
again raised the videotape motion, the issue
regarding Theresa Porrey’s -- Mr. Leinster’s failure
to object to the guestions and answers simply
because I felt that I was given a very insufficient
response and ruling by the court in the first time.
I couldn’t -- without seeing a list of them, I

couldn't recite each issue. There were =s=ome
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regarding Pat Porrey, David Stewart, failure to
investigate the tag number, things of that nature.
By that time that I‘d filed that motion, I‘'d
also filed the legal malpractice suit against
Mr. Leinster on January 4th, 1994, and was
essentially attempting to litigate any way that I
could to prove my innocence. The same issues -- by
that time, I knew there were problems procedurally,
not so much procedurally in 2.850 but in the
criminal judicial system. From what I was seeing in
other people’s cases taking place, I was concerned
with how things were going to come out.

And in that endeavor to seek any possible
way of showing my innocence, I decided that a legal
malpractice claim would be appropriate. At that
time, 1’d been learning more about the law, and by
the time T filed the legal malpractice, had a better
idea of understanding of collateral relief and
various aspects of what to do.

Q. Did you file that action against Mr. Leinster
on your own?

A. Yes, I did.

Q. And what was the ocoutcome of your second motion
for postconviction relief?

A. On June 5th, just about a year later, Judge
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Susan Schaeffer denied the motion.

MR. FISHKIN: Excuse me, Your Honor.

I’'d just like to inguire of counsel, are we just
going to go through the entire procedural
history, which is part of the record?

MR. GILLICK: No., I'm going to have him
explain his postconviction motions.

MR. FISHEKIN: That’s all a part of the
record in this.

MR. GILLICK: It is, but there are
explanations that I believe I have a right to
talk about.

THE COURT: Well, I'm assuming,

Mr. Gillick, that you are trying to establish
cause and prejudice.

MR. GILLICK: Yes, Your Heonor.

THE COURT: Well, let’s confine it to
that and whatever information is necessary to
understand the cause and prejudice argument.

MR. GILLICK: Okay. Thank you.

Q. And did Judge Schaeffer deny that with or
without prejudice?

A. At that time she had denied it saying that I
had already filed a motion for postconviction relief

and failed to explain why these particular issues
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were not raised in the first motion. At that time I
filed a motion for rehearing.
Q. Did you receive a response in that regard from

Judge Schaeffer?

A For the denial?

Q. Yeah.

A. I'm not sure what your guestion is.

0. You said you filed a motion for rehearing. Did

Judge Schaeffer respond to that?

A Yes, she did.
Q. In what manner?
A. She denied the motion for rehearing without

prejudice to me filing an amended 3.850.

Q. And did you subsequently file an amended 3.8507?
a. Ultimately, I did, yes.

Q. And amended your prior motion?

A. Yes, I did.

Q. Was it a new motion or simply an amendment?

A. Simply an amendment of the second motion.

Q. When did you file that?

A. I believe that it was filed January 8th, 1996.
Q. And what was the outcome of that?

A. Judge Peters, another judge, apparently took
over the case. He denied it in the same form that

Susan Schaeffer did, saying that I had already filed
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a motion for postconviction relief and I didn’'t
explain why these issues weren’t raised in there.

In addition, he addressed that the motion for new
trial issue, I discovered it by Judge Downey'’s
December 1st, 1993 order denying my first motion for
postconviction relief, that I had not filed within
two years of discovering that.

Q. Okay. 1In your amended motion, was there
information in there that you could not have

discovered prior teo filing your first postconviction

motion?

A Yes, sir.

Qi What information?

A. The hair analysis report by FDLE that

Mr. Leinster had, like I testified to before, that
led me to believe that that was inconclusive, that
the testing results were inconclusive. After filing
a legal malpractice suit against him, I asked for a
production of his case file. I had received the
copy of that case file that you’ve introduced there,
went through it, and discovered that there were no
FDLE reports regarding hair analysis. At that point
in time, using my sisters, I asked them to contact
FDLE and determine whether or not I could acguire a

copy of these reports that detailed examination
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results.

Ultimately, after going back to -- being
directed to go back to Largo Police Department, get
the evidence numbers, and various things that they
require, one of my sisters, Vieki, had contacted
FDLE, acquired the reports and sent them to me. I
discovered for the first time that these hair
analysis results were not inconclusive, as
Mr. Leinster says; that they exculpate me as far as
being my hair is not found in that bed where the
evidence was found, where hair was found.

At that point in time, I drafted a
supplemental issue to my second motion for
postconviction relief and sent it -- I'm thinking
that it was right when Judge Schaeffer originally --
her June 5th denial came to me, I believe they
crossed in the mail. It was right at that same time
I had sent it between the 4th and maybe the 8th of
June, 1995,

At that point, I received Judge Schaeffer’s
denial, went through the process of rehearing where
she granted -- or essentially said without prejudice
file an amended motion. I didn‘t receive that order
immediately. I received it in December of ‘95, I

amended -- once receiving it, found out that I could
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amend my motien, I amended it, and included in my
explanations of why these particular issues were not
raised in my original postconviction motion, why the
hair analysis issue was not raised in either of the
first or second but presented by the supplemental
issue, and immediately sent it to the court.

Q. When was your state postconviction process
exhausted, if you know?

A. It would be, I believe, at the conclusion of
the -- when the mandate was issued from the Second
District Court of Appeal on appealing the denial of
my amended motion, which would be October 7th, 1996.
Q. And you’ve previously discussed that

Mr. Leinster failed to properly file a motion for --
basically a motion for new trial for the judge to
review. What is the importance of that?

A. From my understanding of the concepts in the
motion for new trial, the motion for new trial
allows the trial judge to sit as an additional juror
as a safety valve in cases where the evidence 1is
technically sufficient to withstand the motion for
judgment of acquittal. However, the weight of the
evidence goes against the jury’s verdict. It gives
them an opportunity to determine the credibility of

the witnesses and the weight of the evidence. In my
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case, there was no evidence. There was nothing.
Scott and Cheryl’s testimony, two people giving
different descriptions.

MR. FISHKIN: Your Honor, I’m going to
object to --

THE COURT: Sustained.
Q. And Mr. Herrick, during our break, did you have
the opportunity to look over the FDLE report,

laboratory reports, and so forth?

A. Yes, sir.

Q. And did you notice anything missing therefrom?
A, Ne, sir. I didn’'t notice anything missing.

Q. Were there any reports regarding fingerprint

identificatioen?

A. Fingerprints?

Q. Yes.

A. The ones that you had shown me? I don't
believe those are FDLE. The fingerprints aren’t. 1

believe they’re done by Largoc Police Department.

Q. I'd like to show you what is being marked as

Petitioner’s Exhibit 3 and 4 and ask you to look at

Exhibit No. 2 and see if you can recognize that.
And do you recognize Petitioner’s Exhibit 3,

sir?

A! YES* Siri
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Q. And take a look at No. 4.
(Counsel confer)

MR. GILLICK: Judge, I’'m advised they’re
in apparently another exhibit, No. 33, so I will
not need to introduce these.

THE COURT: All right. Well, let’s make
sure that by the end of this particular hearing,
that 1is, after Mr. Herrick’s hearing is about to
close, I want to make certain that any lab report
or fingerprint report or any type of scientific
or expert report that Mr. Herrick contends his

lawyer should have introduced but didn’t is part
of the record so that there is no longer any
claim that we’ve missed something.

MR. GILLICK: ©Okay. I understand.

Q. Well, let me clarify this, then. Exhibit
Na. 3, sir --

THE COURT: Ferhaps the easier way to go
about it or the more appropriate way to go about
it would be to ask Mr. Herrick when he filed his
third Rule 3.850 motion, in which one of his
claims was that counsel failed to investigate or
present results of microanalysis testing on hair
fibers recovered from the scene and hair samples

submitted by Mr. Herrick. What is he talking
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about? And let me ask -- just a moment. Just a
moment, please.

Counsel, I‘m looking at the
preevidentiary hearing stipulation which purports
to summarize each postconviction motion, and I
note that the third postconviction motion is
referenced on Page 6, 7, 8, and 9, which includes
the history of that particular motion from its
filing until its ultimate appellate conclusion;
and scanning those paragraphs, I do not see
anything about fingerprints. I see it about hair
analysis and microanalysis. Was the fingerprint
examination or testing a part of that particular
Rule 3.850; do you know, Mr. Gillick?

MR. GILLICK: Without looking at that

particular motion, I don’t know offhand, Your

Honor.
THE COURT: Okay.
MR. GILLICK: I can find out guickly.
Q. Mr. Herrick, do you know ==
A. I don't believe that it was, no, sir.
Q. okay.
A The fingerprints weren’t -- I don’t recall ever

raising anything on fingerprints, simply because as

far as I knew at trial, they told me that the
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fingerprints weren’t mine; they all matched Scott.

Q. Did Mr. Leinster ever show you a fingerprint
report?

A. No, sir.

0. Do you know when you obtalined copies of

fingerprint analysis reports, if you did?

A. These particular reports, I believe, I acgquired
from the State Attorney’s office by access to public
records.

Q. De you recall when that was?

A, It would have been in =-- after '96, possibly
after May of ’96, ‘cause I was at Hardy Correctional
Institution at that time. Maybe October of ‘96,
about then.

Q. How does that relate to -- would that be

subsequent to or prior to your filing =-=-

A. It would be after.
Q. == the amended motion?
AL After.

MR. GILLICK: May I have just a

moment --
THE COURT: Sure.
MR. GILLICK: -- with my client?
(Counsel for Petitioner and his client
confer)
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MS. McCARTHY: Your Honor, while he’s
speaking with his client, can 1 just do some
witness control outside to --

THE COURT: Sure,

MS. McCARTHY: =-- coordination, because

it looks like we’re running guite a bit behind

our own --
THE COURT: All right.
MS. McCARTHY: --— preplanned schedule.
Q. Mr. Herrick, we’ve previously discussed that

you filed a second motion for postconviction relief
that Judge Susan Schaeffer denied. You requested a

rehearing and that was denied, correct?

AL Yes, sir.

Q. Did you receive a copy of that denial?

A No, sir.

0. When did you finally get a copy of the judge‘’s
denial?

A. On about December 8th, '96. That’s when I

learned that it was without prejudice to amending
that motion.

Q. And when did you then amend after receiving the
denial in December?

A. January 8th, within 30 days or so. It tock a

little bit to put everything together and finally
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got it filed about 30 days later, January 8th, ‘96.

MR. GILLICK: Okay. I’ve got nothing
further, Your Honor.

THE COURT: oOkay. Mr. Fishkin.

Mr. Fishkin, before you begin, it might
be wise for us to stop a moment and let me ask
Mr. Herrick a couple of questions -- and
Mr. Gillick, you can follow=-up =-- because I want
to make certain that I understand what
Mr. Herrick's claims of ineffective assistance of
counsel are.

You are saying, Mr. Herrick, that your
lawyer should have done certain things. In
particular, what is it that he should have done
that he didn’t do?

THE WITNESS: I believe that
Mr. Leinster should have used the FDLE hair
analysis reports, or Marilyn Hildreth [sic], who
had committed or had done those analysis, to
demonstrate to the jury that the hair fibers that
were found on the scene of the crime did not
belong to me.

THE COURT: Okay.

THE WITNESS: I believe that

Mr. Leinster should have timely filed a motion
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for new trial, in that it would have given me the
opportunity to have the trial court address the
police telling Scott and Cheryl that bloody
clothes and a bloody knife was found in my room,
that my fingerprints were found in their house,
when that was, in fact, not true. It would have
given me the opportunity to have him, like I
spoke before, weigh the credibility of the
witnesses of their testimony. It would have
given me the opportunity to raise any other
issues that an attorney could come up with at
that time.

I feel that at that time
constitutionally -- at a time motion for new
trial is filed, I'm constitutionally entitled to
representation., I wasn’t given that opportunity
at all. Even when I raised in the 3.850 motions
that he failed to timely file the motion for new
trial, the State Attorney responded that
everything is harmless, and I don’t understand
how you can say that it’s harmless if you‘ve
never given me an opportunity to raise the issues
themselves and have them supplemented with
evidence and argument from counsel.

THE COURT: All right., So as I
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understand it, the failure of Mr. Leinster to
file a timely motion for new trial prejudiced you
because the trial court judge did net get an
opportunity to weigh the credibility of the
witnesses; and had he done so, he would have
ruled in your favor.

THE WITNESS: I believe that'’'s
reasonably probable.

THE COURT: Okay. Anything else about
the motion for new trial?

THE WITNESS: Just the peolice
misconduct, Are you familiar with that?

THE COURT: What are you speaking
about?

THE WITNESS: Throughout the
investigation, the police, when they arrested me,
they went into my bedroom and tecok a pair of
pants of mine and a shirt, a red shirt and a pair
cf blue jeans. They recovered a firearm, a
knife, and they had apparently, through
deposition and trial testimony of Scott and
Cheryl, told them that there was blood on those
pants and that there was blood on the knife and
that my fingerprints were found in their

apartment.

MONTANA REPORTING SERVICE, INC. 800 432-2304




10

11

12

13

14

15

16

17

1B

19

20

21

22

23

24

25

When Scott and Cheryl after 15 months
came to testify at trial, they still believed
this to be true when, in fact, FDLE shows that =--
the serologist analysis shows that there were no
blood on the knife, there was no blocod on any
pants and that my fingerprints from Largo Police
Department analysis, my fingerprints are not in
their house. In my opinion, that changes
their -- it contaminates their entire testimony.
For 15 months, they believed that these things
are true. It contaminates their testimony, and I
can never test that, the reliability of that in a
courtroom setting, ‘cause no matter what you say
to them, they’re convinced that I had to have
done it when, in fact --

THE COURT: And as I take it, you have
never challenged in any of your Rule 3.850’s that
your lawyer should have filed a motion before the
trial saying that the out-of-court identification
was wrong, was impermissible, was
unconstitutional.

THE WITNESS: No, sir, I did not.

THE COURT: You’wve only raised it in
connection with your motion for new trial?

THE WITNESS: Yes, s=sir.

175
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THE COURT: What else?

THE WITNESS: The videotape going into
the jury room. At that particular time, they
came in and asked to see the wvideotape again. I
don’t know how much of it they watched. I
believe Mr. Leinster should have required them to
have it in the courtroom. I think the judge
should have done it in the courtroom. That way,
at least we’'’d all know that they watched the
entire video and all the testimony. Rather, I
don’t know 1if they started from the beginning or
started from the prosecutor’s side.

THE COURT: And do you recall, and if
you don‘t, that’s fine, I’11 find it, but in what
Rule 3.850 you addressed that particular issue?

THE WITNESS: In my first motion feor
postconviction relief, it’s incorporated in the
first issue there, like the example that I gave
before was that I had raised Mr. Leinster'’s
failure to object to questions. And in addition
to it, I stated he failed to object to the video
being taken into the jury room.

THE COURT: oOkay. Anything else?

THE WITNESS: Thinking off the top of my

head, I think that’s =--
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THE COURT: Mr. Gillick, if you wish

MR. GILLICK: If I may, Your Honor,
there was another issue regarding failure to
investigate the exculpatory testimony of Patrick
Porrey and David Stewart.
Q. Is that important to you, sir?
A. It's important. I think that it -- you know,
honestly, I don’t know that it’s exhausted properly
in the second motion. I believe that the second and
amended motion are one and the same, a continuation
of each. I couldn’t raise it in my first one simply
because I didn’t know how. I didn’t know what to
raise. I did the best that I could. And under the
circumstances, the only thing I could do is
continue.

It's things like that -- if I was allowed
to consult with an attorney to represent me in a
motion for new trial, I could have said =-- thinking
clearly say, you know, "Look, I alsoc have these
witnesses, Patrick and David, that could have
testified to this that Mr. Leinster didn’t call;:;" or
if Mr. Leinster is still representing me at that
time, tell the judge, "Hey, when it’s going on in

the trial, I didn’t know what to say to who or what
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to do or who to complain to, or if I can complain."”
The only thing I know is they convicted me of
something I didn’t do and then start screaming that
they want to give me life.

MR. GILLICK: Thank wou, ¥Your Honor.

THE COURT: All right, Mr. Fishkin.
Thank you for giving me a moment.

CROSS-EXAMINATION

BY MR. FISHEIN:

Q. During the course of the trial, there was no
evidence presented, no forensic evidence presented,
linking you to the crime scene; is that correct?

A That’s correct, sir.

Q. And that fact was brought out to the jury; was

it not?
A. Yes, sir.
Q. In fact, Mr. Leinster, in his opening

statement, made reference to the fact that there was
absolutely no physical evidence connecting you to
the scene of the crime; isn’t that correct?

A. Yes, but T don’t think what Mr. Leinster said
was evidence that the jury could consider.

Q. Did Mr. Leinster say that in his opening
statement?

A. I think the judge did.
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Q. Did Mr. Leinster say in his opening statement
that there was no physical evidence connecting you
te the scene of the crime?

A. I would think he did, ves.

Q. He told that to the jury, didn’t he?

A. ¥Yes, I would think that he did.

Q. And through the course of the trial, no
physical evidence was presented to that jury linking
you in any way to that crime; is that correct?

A, That is correct.

Q. And in summation, Mr. Leinster hammered the
fact to the jury that no physical evidence was

presented connecting you to the crime; is that

correct?
A. That is correct.
Q. Okay. Now, you‘’ve made a claim that the

failure to call the hair expert prejudiced you.

A. Uh=huh.

Q. How?

A How?

Q. Tell us how it prejudiced you.

A. Well, I believe it prejudiced me in that it was

the only physical evidence available that
demonstrates that I didn’t commit this crime and

that there’s somebody else out there that did.
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There’s hair fibers left in the bedsheets that this

person was on top of. Those hair fibers are not
mine.
Q. How do you know there were hair fibers? Does

the lab report say there were hair fibers found on
the bedsheet that were not --

A. I believe that the Largo police report requests
that -- requesting hair analysis to be done, it says
that there was hair.

Q. I'm not talking about the request. I’'m talking
about the actual report. Did the actual report find
anything connecting =--

A Can I see the report? 1 believe the report
says that it was my hair, Cheryl’s hair, and Scott's

hair was tested against hair fibers or debris in the

sheets.

Q. And none were found?

a. None matched.

Q. None were found matching you anyway; is that
correct?

A Correct.

Q. Now, in fact, let me refer you --

MR. FISHKIN: Unfortunately, Your Honor,
Exhibit 33 is not paginated, but in there on

Page 2 of the lab report, it shows the results of
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the hair analysis.
(Counsel confer)

Q. Let me show it to you. I’d like you to take a
look at this paragraph.

Do you recall that? Do you recall seeing that?
A, Yes.
Q. All right. Now, that paragraph basically talks
about hair debris removed or debris removed from
your pants; is that correct? Now, by the way --
A. I would say removed from a pair of pants, yeah.
Q. Well, it says from your pants, whether they --
that’s what it says, doesn’t it? Is that what it
says?
a. That’s what it says.
Q. Okay. Now, by the way, Cheryl died her hair,

didn’t she?

A, I wouldn’t know.

Q. ¥You don't know?

A, No, I do not know.

Q. But a hair was found that had been chemically

lightened that was both consistent and inconsistent
with Cheryl Hagan’s hair. 1Isn’t that what it says?
A. That's what that report says, yes, sir.

Q. Okay. So, theoretically, if a hair expert had

gotten up on the stand, that expert would have
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testified that there was a hair that was similar to
in some respects and dissimilar to in some respects
Cheryl Hagan'’s hair. Right?

A. Taken out of the pair of pants that they found,

correct.

Q. That’s correct.

A. That's what they could have testified to.

Q. And Mr. Leinster, by not calling a hair expert,

kept that out; did he not?

A, I don’t know.

Q. Well, did that information ever go to the jury?
A No. That stuff was not brought before the
jury. I personally don’'t believe that that
particular analysis for those pants would have been

allowed before the jury.

Q. Why wouldn’t they have been allowed?

A. Well, sir, if you’re familiar with the segquence
of events of what Scott testified to -- you’ve read
the transcripts, I take it -- in the room where

he's stabbed, he’s stabbed by a naked man.

Q. What difference does it make?

A I'll show you. He'’s stabbed by a naked man.
The man has blood all over him. At that point the
man pulls on his pants. These particular pants, if

you try to make the relevance of that particular
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paragraph and that hair found in those pants
admissible, there would be blood on these pants. We
know that there’s blood left on the sliding glass
doors and the door handle to the bedroom at that
particular time. If there’s blood after he pulls on
his pants left on those items, there would have been
blood on those pants. There‘’s no blood on those
pants that they tested right there for that hair.

Q. Mr. Herrick, have you ever listened to a
forensic expert testify?

A. No, sir.

Q. Do you have any idea about what hair transfer
is, transference?

A. No, sir.

Q. So you don‘'t know the significance of this
paragraph, is that fair, in the hands of an expert?
A. I know the significance of no blood being on
those pants. It means that those pants weren’t the

pants worn by the person in that room who stabbed

Scott.
Q. Do you know the significance --

THE COURT: Mr. Fishkin, your questions
are argumentative in form. It seems to me that

the significance is for me to determine and not

for Mr. Herrick te determine.

MONTANA REPORTING SERVICE, INC. B00 432-2304




10
Il
12
13
14
15
16
17
18
19
20
21
22
23
24

25

l84

ME. FISHKIN: All right.

THE CQURT: So if you have evidence that
you intend to present showing the lack of
significance or the significance, that's
something different.

MR. FISHKIN: We’ll do that, Your Honor.
Q. Now, you claim as one of your grounds that
Mr. Bulone should not have been allowed to ask
Theresa Porrey about her fear of a lawsuit during
the videotaped deposition. Did you say that?

A. That was an example of what I remembered of
hearing on the wvideo that I felt was inappropriate.
Q. Okay. And you think that would not be
allowable testimony?

A. I’'m not sure if she answered it in the sense
that, no, she wasn’t. And then he kept it a point
where she got to saying she’s scared now of being

sued because he keeps bringing it up.

Q. Well, would that be legitimate testimony,
though?
AL I have no idea, sir. I raised the issue simply

because I didn’t think it was right.

Q. So you don'’t know the answer, okay.
A I don’t know the law to that, ne.
Q. Ms. Porrey was the only witness who testified
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on your behalf; is that correct?

A. That’s the only witness Mr. Leinster called.

Q. All right. And =s=he testified as to alibi?

A. Essentially, yes, that she came and woke me up.
Q. Okay. Mr. Leinster, again, in summation was

very strong with the jury about hoew you couldn’t
have done it because she woke you up at the time
that it was happening; is that correct?

A. I believe so. I would have to reread the
transcripts.

Q. And do you think that it prejudiced you that
your only witness was allowed to repeat her
testimony more than once to the jury?

A. I believe that it very well could prejudice me
if all’s they watched was the State Attorney’s

cross—-examination.

Q. And you don’t know what they watched?
A. We have no idea.
Q. For all you know, they were watching her direct

testimony about her waking you up?

AL That's very possible.

Q. And that would have benefited you and not
prejudiced you; is that correct?

A. I think that in order to be fair, you’d need to

have the whole thing played. Whether it benefits me
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or prejudices me to give only portions of testimony
is not fair for either me or the State, but I think
I'm the one that has it all to lose.

Q. You weren’t worried about prejudice to the
State, were you?

A. I want the truth to come out. If that means
giving everybody the opportunity to be fair, that’s
fine with me.

0. And the only other ones you wanted to be heard
were David Stewart and Patrick Peorrey:; is that
correct?

A And the hair analysis pecople.

Q. Now, if I remember correctly from your
testimony, you never spoke to David Stewart again
after that night?

A, No, =sir.

Q. And you haven’t spoken to Patrick Porrey since
that night?

A, No, sir.

Q. By the way, do you have Patrick’s deposition?
Do you have a copy of that?

A I have a copy of it, ves.

Qi Do you have a copy of the cother witness
depositions in this case?

A. Yes.
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Q. How long have you had them?

A. After 1 was convicted in ‘91, my sister Lori
purchased them for me. I was at Okaloosa
Correctional Institution. So I would say since the

middle of ‘91, ’'82, beginning of ’92, in that area.

Q. 50 you had them before you filed your first
3.8507

A. Yes, I did.

Q. Now, you were aware on the second day of trial

when the jury went out that Patrick Porrey and David
Stewart had not testified; were you not?

A, Excuse me. Yes, I was.

0. Now, also, do you know whether Patrick Stewart
was ever found by anybody?

A. Patrick Stewart?

Q. I mean David Stewart. I’m sorry.

A, No, sir. T don’t know if anybody’s talked to

him or where he is or where he could be.

Q. And you don’t know if anyone could find him?
A No, sir.

Q. ¥You don’t know if he =--

A. I know my family has done a lot of looking.
I'm sure Mr. Gillick has done a lot of looking. I

don’t know where he is, don't know where to look

anymore.
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0. S0 you don’t know if David Stewart wanted to be
found?

A. I couldn’t venture a guess, sir. I have no
idea.

Q. Would it be fair to say that you don’t know
what David Stewart might have said had he been
found?

A. Na, sir. Given the fact that he’s under oath
and he’s supposed to testify truthfully, the events
as I had testified to them are what he would testify
to in that that’s what’s happened.

Q. I believe you said that he went with Patrick

Porrey twice to talk te Darren Barfield, or Scott

Barfield -- Darren’s his first name, isn’t it?

A. Yes, sir.

Q. -- prior to your being arrested?

A. That is my understanding, yes.

Q. And you also, by the way, don’t know whether

Patrick wanted to be found, do you, at that time?

A I don’t know. I haven’t spoke to him.

Q. And you don’t know what Patrick might have said
to either the State or to Mr. Leinster if, in fact,
he had been found and did talk to them?

A. Again, it would be consistent to what I’ve

testified to in that they would be testifying

MONTANA REPORTING SERVICE, INC. 800 4322-2304




10

B I

12

13

14

15

1&

17

18

19

20

21

22

23

24

25

189

truthfully. Those are the events that took place.
Q. And that’s your supposition, that they would
testify consistently with what you’ve said?

AL At that particular time, I believe they would
have.

Q. But you don’t know that? Is that fair?

A, I know it as much as you would know it. I
mean, how do I know what they would testify to other
than the events that I know them to be? They were
present for a particular series of events. It would
be consistent with what I’ve said. I don’t know
what else to tell you.

Q. In your first 3.850 filed, what was it, May
19th, 19937

A. May 1%th, May 20th, something like that.

Q. You raise no issue about Patrick Porrey or
David Stewart being available as alibi witnesses and

not being called, did you?

A Ne, T did not.

Q. Yet you knew about it?

A, ¥Yes, I knew about it.

Q. Nothing prevented you from raising it?
A. A lack of knowledge.

Q. A lack of knowledge that you had alibi

witnesses who the defense lawyer didn‘t call?
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A. No, sir, lack of knowledge of what exactly I
could, should, or am supposed to put in my motion
for 3.850.

Q. Well, you put in he failed to make appropriate
motions as to admissibility of guestions and answers
bposed to the witness Theresa Porrey.

A Yes.

Q. How 1s that different than ineffectiveness by
not calling essential witness?

A. I'm not positive of what could be raised in a
3.850 and wvhat couldn’'t be raised. VYou yourself, as
a practicing attorney, know that some things you can
raise in collateral relief. At that time I don’'t
understand collateral relief. The only thing I
understand is I’ve been convicted of something I
didn'’t do.

Q. Let’s get down to what this trial was really
about. Without Patrick Porrey, who was basically
not an alibi witness but a witness who would attack
the credibility of Darren Barfield; is that correct?
A. Yeah. He would testify that when he spoke to
him before he called the police, he told him he
wasn’t sure it was me.

Q. Now =--

A That’s what it comes down to.
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Q. But without that, this is basically a case of
your word or Mrs. Porrey'’s word in this case against
that of Darren Barfield?
A, No, sir. I believe that it more could bhe
better characterized as a three-way swearing contest
between what Darren testifies to, what Cheryl
testifies to, and what Theresa testifies to, because
Darren and Cheryl’s testimony is in just as much
conflict as Theresa’s is.
Q. Well, Cheryl never identified you.
A. I would agree with you there, sir.
Q. Cheryl said she thought it was her neighbor but
she couldn‘t be sure; isn’t that right?
A. That is correct, sir.

THE COURT: Are you saying this is in
the trial testimony, Mr. --

MR. FISHKIN: That's correct, Your
Honor.

THE COURT: Well, you may want to read
the trial testimony again ‘cause that’s not what
she savys.

MR. FISHKIN: Okay.

THE COURT: ©One of the guestions
asked -—--

MS. McCARTHY: She thought it was him
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MR. FISHEKIN: Yeah.

THE COURT: oOne of the gquestions
asked =-- just a moment.

MR. FISHKIN: Page 28, Your Honor,
starting at Line --

THE COURT: I know. I’'’m not referring
te that.

MR. FISHKIN: I'm sorry?

THE COURT: I said I'm not referring --

I'm referring to my notes. Just a moment.

Page 116 of the record, or Page 30 of
the trial transcript, question by the
prosecutor: Now, was there anything that you
observed or heard or anything like that would
indicate to you that it was not Kevin Herrick
that did this to you?

Answer: No.

MR. FISHEKIN: Yes, I’m referring to
gualifying guestions.

Let me ask you this: Before you even
spoke to Scott about who this was, did you have
an idea about who the attacker was?

Yes.

Wheo was that?

192
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Kevin Richard Herrick.

Why did you feel that, what
observation?

Just everything. It was just like in
the dark shirt, he always wore the same shirts
when he was walking around the apartment. It was
like the dark shirt. And his build, the outline
of his hair, just everything. Not only that, but
it was just everything that led up to it. I just
thought it was him. It just loocked like him in
the dark. I couldn’t see him, but I just had a
feeling.

Q. In any event, the main testimony was Darren,
was Scott, correct?

AL (Nods head up and down.)

Q. Who said from the get-go, he knew it was you,

but he didn’t initially tell the police. Is that

correct?
A. I believe that would be correct.
Q. And then when he was released from the hospital

after he was taken to the hospital, he called the
police and told them it was you. Is that what he
testified to?

A. That’s what he testified to.

Q. Now, in Mr. Porrey’s deposition, did he not
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indicate that his conversation with Mr. Barfield was
after you were arrested, not before?

A. I don’t know i1f he indicated that in his
deposition or not. I know that the conversation he
had with Mr. Barfield would have been before my
arrest.

I would alsc point cut that Pat'’s
deposition was taken 12-and-a-half years after these
events took place. I don'’t expect his memory to be
a lot. I think as a result of Mr. Leinster’s
failure to secure his testimony and put it in the
record, I‘ve lost a lot already in that testimony.

MR. FISHKIN: Page 24 of the deposition,
Your Honor.

Qi I believe it was in the courtyard, and even

I -- I can remember even to this day that after they
took Kevin away, Darren said something, he wasn’t
for sure if Kevin was the one.

He told you that?

Yeah. I remember him saying that he wasn't
too sure ’'cause it was dark, he said.
A. That sounds to me like he’s talking about
talking in the courtvard and not the conversation
that he had with him over at Cheryl‘’s mother’s

thlE& .
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Q. You’d indicated that Mr. Porrey was not there
when this incident occcurred and that you saw him for
the first time about three hours later. Is that

correct?

A. You’re speaking of Patrick?

Q. Patrick.

A, Yes. ¥Yeah, he woke me up.
Q. Three hours later?
A. Essentially three hours. I don’t recall the

exact time that he woke me up.

Q. But it was substantially after this event had
occurred?

A. Yes, sir.

0 It was after Mrs. Porrey woke you up, you went

cutside, and then you went back inside and went to
sleep?

A. Yes, sir. Theresa woke me up, the police came,
investigated, Scott was taken to the hespital, and
everybody left. Theresa’s sister, who lived down

the triplex down the way, had came and was

comforting her, relaxing her. I went to bed. Pat
came in and woke me up. Excuse me.
Q. And yet in his deposition, Patrick said that he

woke you up initially.

A. Yes, he did. What Patrick is speaking of there
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is waking me up.

Q. Page 17. All I remember doing is waking him up
out of his sleep, out of the room. That’s all I can
remember. I don’t know, he might have went outside
when we all were standing out trying to figure out
what was happening while people were outside,
Cheryl, Darren, David, and you.

Did Cheryl Hagan at that point accuse him of
anything?

No.

That was before the police came, wasn’t it?

A No. That would have -- before the police came
and arrested me. I don’t =--

Q. The police came --

A, I was never in the presence of Scott and Cheryl
with Patrick Porrey. That'’s what I’m talking about
as far as l2-and-a-half years later of Pat’s
testimony, because Mr. Leinster didn’t secure it,
Pat’s testimony is in some respects good and some
things I don’t think he remembers clearly.

You know, what were you doing 12-and-a-half
years ago? I remember things very clearly simply
because this has been my life for the last 13 years
of battling this conviection. I know what T did that

night. I know what was going on. I know where

MONTANA REPORTING SERVICE, INC. B00 432-2304




10

11

12

13

14

15

16

Ly

18

19

20

21

22

23

24

25

197

things were. Pat has no reason to really think
about it. When you get Scott and Cheryl in here and
they testify, they aren’t going to remember things
very well either.
Q. They remembered things pretty well during the
trial, didn’t they?
A. Noe. I think there’s a couple of spots in there
where they’re, I don’'’t remember, I can’t remember
details, little details; but I can tell you
important things such as that. You know, like I
say, 1f you never talk to him and then bring it up
l2-and-a-half years later, 13 years later, they’re
not geing to remember.

THE COURT: Let me stop here. We're
getting argumentative in nature. I mean, this
dialog here is not assisting me any in deciding

what I'm supposed to decide.

Q. Now, were you sharing a room with Patrick?

A. Ne, sir.

Q You had your own room?

A Yes, sir.

Q. Patrick had his own room?

A. Yes, sir.

Q. You were not paying rent. You were a guest in

the heouse; is that right?
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A. Essentially a guest, and when I could get a job
and get things going, then I would, you know, pitch
in and show my appreciation for their letting me
stay there.

0. And when you last saw Mrs. Porrey, did you

indicate she was in the kitchen?

A No, when I was ==
Q. Prior to waking you up.
A. Prior to waking me up? Yeah, she was in the

kitchen area.
Q. Okay. And that kitchen area had a wall so you
couldn’t see -- I think you indicated you couldn’t

see the living room from the kitchen --

A. No, you couldn’t.
Q. == from the table.
A. No, you could not, unless you were at the

doorway looking through. It has little pillars and
stuff in there. But other than that -- if you were
just looking over, you would not see the living
room.

Q. And is it your testimony that she woke you up

when she heard screaming, or is that what she told

you?
A. It’s my testimony that she woke me up screaming
that the girl next door was being raped. I know
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that her testimony is she heard screaming and went

up and came back and woke me up.

Q. Now, that was from the videotape?

A. Yeah,

Q. When is the last time you saw the videotape?
A. I’'ve never =een the video. I heard it during
my trial.

Q. And did you take notes during your trial?

A, No, I did not.

Q. S50 is this your memory today based on what you

heard 13 years ago?

A. My family has also purchased a copy of the
videotape. I know what’s being said on it.

Q. S0 did they tell you what was being said on it?
A. Yes, they did.

Q. So is part of your testimony based upon what

they told you?

A. Part of my testimony as opposed to what, which
part?

Q. I don’t know.

A. Neither do 1I.

Q. Your testimony about the videotape, is that
what someone else told you?
A. I would say it’s probably a little bit of both,

remembering what was done and what they’ve told me,
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what they’ve written down for me, as far as what’s
on the video. As far as my testimony of her waking
me up screaming, "The girl next door is being
raped," that’s my personal knowledge of what
happened to me.

Q. And how long was it from the time that you got
outside until the police actually arrived?

., I don’t think it was more than five, six
minutes, simply because when he came back telling
David teoc write down the tag number, Dave went in, I
believe, and was on the telephone calling the
police,. I got everybody calmed down, got Theresa
inside her kitchen, got her back inside to relax,
sit down and guit hyperventilating. 1 instructed
him to go inside and take care of his pot. I
stepped out front, and it couldn’t have been two,
three minutes after that that the first squad car
pulled up.

Q. And when did cheryl and Darren confide in you

about what had happened?

AL When did Cheryl and Darren?
Q. ¥Yeah.
A. Darren, Scott, told me that -- when I came out

the front door and he was coming back at that

particular time, he told me he chased the guy to the
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car, he got in the car, and he left the tag number
to David, blah, blah, blah. Later on that evening,
once the police had come, the EMT’s had come, fire
rescue had come, Scott was inside. I don’t recall
if he ever came out again until he was on the
stretcher being wheeled away.

During that period of time, Cheryl came out
her door, stood there with me, Theresa, and David,
and possibly David’s wife, and told us that the guy
put a scalpel to her neck and tried to rape her.

Q. Now, knowing that Mrs. Porrey is dead, that
David has never been found and Barbara has never
been found, essentially, there’s nobody to
corrobeorate, except for Darren and Cheryl, this
story about what they’re telling you; is that
correct?

A. I don’t understand your guestion. Corroborate
the story who’s telling what?

0. I‘1]1] withdraw the guestion.

THE COURT: Anything else, Mr. Fishkin?

MR. FISHKIN: If I can have a moment,
Your Honor.

(Counsel for Respondent confer)
MR. FISHKIN: Nothing else, Your Honor.

MR. GILLICK: Briefly, Your Honor.
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R 10N
BY MR. GILLICK.
Q. Mr. Herrick, Mr. Fishkin discussed a laboratory
report regarding debris and hair fibers with you.

Do you remember that?

A. Yes, sir.

Q. And he read part of it, correct?

A. Yes, sir.

Q. Isn’t it true that report specifically says:

No hairs microscopically like those contained in
Herrick’s known hair samples were found in the
debris recovered from the bedsheets?

A. Yes, sir. That’s my main point.

Q. And that report was never presented to the
jury, was it?

A, No, sir.

Q. And as to the trial testimony of Cheryl Hagan
and Darren Scott Barfield, did both of them
positively identify you at trial as the assailant?
A, T don’t believe so. You know, you read the
trial. Cheryl say that she believes it’s me because
the individual characteristics of the person she
saw, the description, which contradicts what Scott
says, and because Scott told her and Scott won’t lie

to her. That’s what she says in trial. And she
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says she believes that because the police found the
knife and bloody clothes in my room. That is not
true. So do I believe that she herself identified
from her personal knowledge of what she’s seen that
it’s me? No, I do not believe that that is what
took place in trial.
Q. Okay. Thank you.

MR. GILLICK: Nothing further.

THE WITNESS: Could I -- Mr. Gillick.
Q. Yes.
A. I have one -- when you discussed that report
there, the significance of those pants, when vou
look at those pants -- they also recovered a
T-shirt. They took a T-shirt. cCheryl describes
these particular clothes. Apparently, by seizing
them and taking them into evidence, they believe
that these clothes were used. These are the pants
that they say had blood on them. Did not. Cheryl
describes the person as wearing a dark black or blue
T-shirt. What they recovered there and took and
sent tec FDLE was a red T-shirt.

That’s what I was trying to point out to
Mr. Fishkin, that those clothes are not the clathes
that could possibly have been used in that attack.

One, there’s no blood on them; the shirt is
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different; the pants are different; there’s no large
belt buckle on these pants, as Cheryl says that this
attacker has on his pants. There’s no nothing.

This little hair that he makes significance
that the hair analysis would come out and say, well,
it looks like it could be Cheryl‘’s and it might not
be Cheryl’s, the bottom line is that these pants
can’t be shown to have been placed in there. The
only relevant evidence coming from there is the
stuff that is found in the bedsheets, and the stuff
that is found in the bedsheets does not match my

hair that I voluntarily gave them.

Q. Did Cheryl have hair when she testified at
trial?

A. Did she have what?

Q. Did she have hair, or was she bald?

A. She had hair, sir.

Q. There was plenty of other hair they could have

taken from her to test, right?

A. Yes, sir.

0. Okay. Thanks.
MR. GILLICK: No further guestions.
THE COURT: All right. Thank you, sir.
MS. McCARTHY: Your Honor, just as a =--

I know this would be taking out of order, but we

MONTANA REPORTING SERVICE, INC. B0O0O 432-2304
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THEREUPON,

PROCEEDINGS

STEVEN McMULLEN

was adduced as the deponent herein and, after having been

duly sworn on ocath, was examined and testified as follows:

DIRECT EXAMINATION

BY MS5. BROWN:

=

= O

Q

State your name and your employment, please.
Steven McMullen, police officer, City of Largo.
And do you have any special assignment?

I'm a police officer, canine.

And in this case arising out of an incident --

what 1s the date? July 15th, what was your role?

A

Myself and Officer Lavigne were the first

officers on the scene, He attempted to speak with the two

involved and get a description of what happened. He

briefly told me what happened, and I --

Q

A

Q

A

Who told you?
Officer Lavigne.
Okay.

He briefly told me what happened. Said that a

possible sexual battery and a stabbing had occurred and

that one of the victims had chased the man down the

street.

Q

Did he give you any more detail about this

%
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chase, about where it may have gone? And did he say
anything about a motor vehicle?

A He didn't say anything about a car. He said
there possibly was one, but that was over in an apartment
complex which sat to the south of this residence. He told
me that they -— that the one victim, the male,

Darrin Barfield -- who had been stabbed -- chased the
assailant eastbound down Audobon and then went in between
houses and lost him.

At that time I took the dog out and attempted to do

an area search but we were

only able to track where the one victim had walked and
ran, and basically he had walked back to the scene.

We then went over the fence into the apartment
complex and attempted an area check and a track there, but
met with negative results.

Q Okay. Was there any attempt to identify the
defendant as the culprit by use of the dog?

A By use of the dog?

Q Yes,

A There is no possible way. By that time there
was four people from the fire department, two people from
Sunstar. Everybody was on the scene. The only person --
the dogs are trained to track on the freshest scents, and

the freshest scent available was that of the one victim,




20

21
22
23
24

25

and the dog tracked back for where he first walked and
then where he had gone back.

Q What was the turn-around point?

A Turn-around point was the fence.

Q And that fence is south?

A The fence is on Audobon Drive. The occurred
sits on the south side of Audobon Drive, ockay. They ran
out the front of -- the front of these, like I said, on
the south and then towards the south. And behind there is
a wooden picket fence that separates that little road from
Laguna Vista Apartments.

Q I see. So, basically, out the front door and
then around back?

A Out the front door, east. East three or four
houses and then south.

Q South, ockay. Was that between buildings?

A Yes, ma'am.

Q Okay. Did this victim tell you that the police
had been called while he was pursuing this person, or did
he call the police? Do you have any idea what the
sequence was with reference to the chase?

A I really can't tell you what happened, I was
just -- I was the one in the area. 'They sent me.

Q Did you see the defendant?

A Did I see -=- no, I didn't.




Q Would you know the defendant if you fell over

A No, I wouldn't. When we went in, arrested him,
~he took a position to the rear. And I never was called to
the front of the residence where they arrested him till
after they took him away.

Q Did you see him around the scene when you were

doing your tracking thing?

A If I did.
Q Part of the crowd?
A I wouldn't evén know. He wasn't identified to

me as a suspect in this or anything. There was a lot of
people there. It's, you know, two =- three or two
apartments sit there, I think, and there's a lot of
commotion between both of those also.

Q Did you have any later involvemernit in this
case?

A Later on I went into -- after the one victim,
Darrin, was released from the hopsital I went and picked

up a written statement from him and transported that to

Officer Lavigne.

Q Did he make any statements to you then?

A Just that he was upset, obviously.

Q Did he tell you why there was such a delay in

identifying the culprit?
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A I don't know what happened with all that, no.

Like I said, the next thing I know I was called by ODfficer
Nilsson, who was Acting Sergeant, about the arrest. We
were going to arrest him in where I was supposed to take a
position since 1 had been in the backyard and I knew how
Tto get pack there without being seen.

M5. BROWN: Okay. I have nothing further.

ME. DAVIDSON: 1l don't have anything. We'll

put you down for a read.

THE DEPONENT: Oh, yeah.

(THEREUPON, THE DEPOSITION WAS CONCLUDED AT

11:19 A.M.)
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STATE OF FLORIDA )
COUNTY OF PINELLAS )

I, DOREEN M. DEUTSCH, Notary Public for
the State of Florida at Large,

DO HEREBY CERTIFY that the foregoing deposition was
taken before me at the time and place set !urth;.tnat the
Deponent was by me duly sworn on oath; that I
stenographically reported the examination and testimony of
said Deponent; and that the foregeing Transcript of
Deposition, pages 1 through 8, inclusive, is a true and
correct transcription of my stenographic report.

I FURTHER CERTIFY that I am not related to nor
employed by any of the parties to the instant cause of
action of Counsel therein, and that I have no interest in
the events or ocutcome thereof.

IN WITNESS WHEREDF, I fzve hereunto affixed my hand

£ .
and official seal this "T(E ~— day of December, 1989, at

Clearwater, Pinellas Countv, Florida,

' bf%fxﬁ 0. \2{4{2/;

DOREEN M. DEUTSCH, R.P.R.
Deputy 0fficial Court Reporter
Notary Public

State of Florida at Large

My Commission Expires: 12/5/92
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THEREUPON,
HOWARD CRUSBY
was adduced as the deponent herein and, atter having been
duly sworn on oath, was examined and testified as follows:
DIRECT EXAMINATION

BY MS. BROWN:

Q Would you state your name, please,

A Howard Crosby.

Q And how are you employed?

A Canine officer, Largo Police,

Q Urricer Crosby, were you called to the s~ene of

~an alleged sex battery and burglary on July 15th?

A Yes.

Q Okay. Would you describe what happened when
vou got there?

& When I got there everything was over with. I
spoke to the victim, Cheryl Hagan, and she just went
through what happened,

Q What did she tell you?

A She stated that -- I asked her who the suspect

was or if she knew him, and she tgld me she thinks it was

her next-door neighbor, but she wasn't positive. She said
T ————————

e e e ——
A2 _few.things that she noticed and that's why she thinks

-— she thought it was him.




Q What did she say that made her suspect him?

A That nis —— _when he we went to put his pants
on, his belt buckle was large like the cne the suspect

wears; his voice; his hair. She was all shaken up. She
St mme————, | e
was very upset at the time and she just wasn't saying
anything positive that was absolutely him, but she kept
saying she thinks it was him.

And I guess when her boyfriend and him got in a

fight after her boyfriend was stabbed, the suspect tried

going out the sliding glass door. Evideutlz the suspect

always comes in the sliding glass door instead of using

the front door.
“

Q Did she tell you that?

A Yeah. He found the door was locked and theg

kept_telling him, Go out the rront door, Go out front
door. He held them at knife point. She sald he was real
e H—___—-__

familiar with the apartment, about using the sliding glass
m

doors,
ﬂ_

The way these houses are, or apartments, you walk up
one sidewalk and there's an apartment and then there's two
right across from each other, so all the front doors are
Tacing the main sidewalk going up, and there's like

clusters of ——- I think it's three aﬁartm&nta.
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Q Was he already gone when you got there, or?

Q She did that in your presence?

A Yean. And he said that, I think so too, but he
wouldn't give a positive answer, either. Now, the suspect
was standing cutside during this time. I went ocut there.

I noticed that he was very nervous, and I talked to

nim. | asked what he was doing there and he said he lives

in the next-door apartment. So I got his name and

everything and the way he was look -- and he was looking
around. He was E¢tgnﬂ very suseicinus and nervous.

Q Was anybody else -- were any other neighbors
there?
A Yeah. I don't know what their names were. I

think they were across from her.

H*—

Q Did you o either of them?

A No.
— o

Q Did you hear either of them say anything?

F e — —

A No. They were there -- I don't think they were

e e
e e e s <™

there prior tc us getting there, but I think when they saw

the poclice cars, then they came out and they heard her
h_#

screaming.
T ——

Q Now, ?cﬁ say the defendant was acting nervous,
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wWould you be a little more specific? What led you to that
conclusion?

A He wouldn't iocok at me in the eyes, I can tell
that his chest was pounding. I could tell he had a rapid
heart beat. He was wearing a tank top-type shirt.

Q What color?

A I believe it was red. Let me check. I bglgave
it was. It was a red shirt. I'm not positive,

Q But it was a tank top, you believe that?
A Right.
Q What kind of pants was he wearing?

A Jeans. He cooperated with me, He gave me his
m

name and where he lived, his date of birth and everything,
— e g

and I told him I was just getting names from everybody at
—_-__—

the scene

#

Q I'd like to step back a little bit when you

said while you were talking to the viectim, Cheryl --

A Yeah.
Q And the other victim was being bandaged?
A Right.

Q Was that what was going on? Okay. Can you
tell me as precisely as possible how this reference to the
defendant occcurred?

A From her talk to me?

Q Well, both to you and to the other gentleman,




=

[

-

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

the other wvictim. I think he's been reterred to as Scott
and as Darrin. I think his name is Darrin Scott.

A Well, I was just sitting there and I was
talking to her. PFirst of all, it was a madhouse in
there. Her boyiriend was -- he wouldn't settle down and
he was moving around a lot., He was getting up and we're

trying to calm him down.

She is very upset, holding the baby. I got her into
——— . =

the other room and that's when . asked her, Tell me what
M

happened. And that's when she told me the things that _

e

nappened. 'She gave a written statement in here as to what

And she kept referring to the suspect -- she
kept saying that she i1s almost sure that it was the
mextodoor neighbor..sibich is the defendanim.

And then she made a mention of that to her
boyfriend. I believe he was being put on the stretcher,

or they were about to put him on the stretcher.

Q How did she express that, do you remember?

Q And what was his response? .
A I'm sorry?

Q What was his response?
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haprened, you know, when he called uE. He talked to

someone else. Later on I guess they gat that all
straightened out exactly who it was.
qQ Okay. All right. So, did anyone say anything

to you about pursuing the suspect to a car, or a tag

number?

A No.,

Q Okay. So what did you do after you spnké with
her?

A I went back to the police department later on
tnat night.

Q Excuse me. You were canine? You were there

with your dog?
a No. Officer McMullen was canine. I'm a canine

officer. I was just backup. I didn't do any tracks or

anything.
Q Okay.
A We want back to the police department. Later

on that night, they said that they arrested the suspect
and they brought him to the police department.

Officer Lavigne and myself, we took him into an
interrogation room. I was just there as a witness,

Officer Lavigne was going to do all the interrogation.
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Q What was he wearing then, do you remember?

A Not offhand, but they have him booked in as
Jeans and a tank top -- or, sleeveless shirt he has him
booked in as, but I'm not positive. He read him his
rights. He didn't want to talk to us. What he said was
that he would cooperate with us but he would -— he would
not give us any written or verbal statements unless he
sees his attorney; that's what his attorney told him to
do.

Q By "cooperate”, I take it you mean by providing
hair samples?

A Evidently, yeah. Later on he did, but when he
said that I was -- 1 was asking -- I said, What do you
mean, "cooperate" with us but not going talk with us?

I was just told by my attorney not to say anything
or write anything down. And I said, Okay.

And then later on Officer Joiner came in, and
Lavigne and he went back to the holding cell where we put
the suspect and asked him if he would consent to samples
of pubic and head hair for comparisons.

And I told him that he didn't have to, you know, if

he didn't want to.

So I witnessed Officer Lavigne pull pubic
and head hairs and place them in a plastic bag and seal

it.
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A
]
or saliva?

A

10

Do you know what was done with those samples?

Ho!

Was there any discussion about collecting blood

Not in front of me.
Okay. Did you do anything else on this case?

No.

All right. Were you involved in the search of

House?

Yes.

No.

MS. BROWN: I have no further questions.

MR. DAVIDSON: I don't have any. You'll read?
THE DEPONENT: Yes.

(THEREUFON, THE DEPOSITION WAS CONCLUDED AT

11:12 A.M.)
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READ AND SIGN

I have read the foreging pages
and, except for any corrections
or amendments I have indicated
on the sheet attached for such
purposes, I hereby subscribe to

the accuracy of this transcript.

SIGNATURE OF DEPONENT

DATE
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STATE OF FLORIDA )

COUNTY OF PINELLAS )

I, DOREEN M. DEUTSCH, Notary Public for
the State of Florida at Large,

DO HEREBY CERTIFY that the foregoing deposition was
taken before me at the time and place set forth: that the
Deponent was by me duly sworn on oath; that I
stenographically reported the examination and testimony of
said Deponent; and that the foregoing Transcript of
Deposition, pages 1 through 11, inclusive, is a true and
correct tfanscriptiun of my stenographic report.

I FURTHER CERTIFY that I am not related to nor
employed by any of the parties to the instant cause of
action of Counsel therein, and that I have no interest in
the events or outcome thereof.

IN WITNESS WHEREOF, 1 have hereunto affixed my hand
and official seal this :22:2???day of December, 1989, at

Clearwater, Pinellas County, Florida.

: /)@'«m i W) DBt

DOREEN M. DEUTSCH, R.P.R.
Deputy Official Court Reporter
Notary Public

State of Florida at Large

My Commission Expires: 12/5/92




ATTACHMENT G



“RIME SCENE PROCESSING REQ. ST

REPORY 4 orrense T HOMICIDE  5ure anp mime occumren?? ~15-89 0001-0015
INDOOR SCENE ONLY: B OUTDOOR SCENE ONLY: O INDOOR AND OUTDOOR SCENE: O
LOCATION GRID — ZONE: _ BUSINESS: [ RESIDENTIAL"DI

VICTIM'S NAME: —  CONTACTPHONE#

TYPEIS) OF CRIME SCENE PROCESSING REQUESTED:

[XPHOTCGRAPHS O TIRE IMPRESSIONS O PAINT CHIPS
[XLATENT LIFTS O TOOL MARKS ' HAIRS/FIBERS
0O SHOE PRINTS [0 BLOOD COLLECTION O GLASS/GLASS FRAGMENTS

oTHeR: MASTER BEDROOM QUEEN SIZE BED SHEETS FOR HAIR FIBERS.

VEHICLE PROCESSING: NN/A

O INSIDE ONLY O OUTSIDE ONLY O INSIDE AND OUTSIDE
MAKE: COLOR: TAG #: VIN #:
LOCATION OF VEHICLE: O asc O LPD. O OTHER:
INVESTIGATING OFFICER,__B. LAVIGNE spN . B4SHB2 — A
REQUEST APPROVED BY: DATE OF REQuesT.  0/-15-89

EHIFT SUPERVISOR

L o e e S e —

LO. UNIT USE ONLY!

CRIME SCENE REPORT

DATE REQUEST RECEIVED. 07 -15-89 PROCESSED BY. OFC. STEPHEN D. JOINER

0119 DEPARTURE 0240

DATE PROCESSED: 07-15-89 TIME OF ARRIVAL:

THE ABOVE SCEMNE WAS PROCESSED AND THE FOLLOWING EVIDENCE COLLECTED:
1 PHOTOGRAPHED THE ENTIRE SCEME; 15 BEW PRINTS. I DUSTED ALL PERTINENT AREAS FOR LATENT
FINGERPRINTS. I LIFTED TWO PRINTS FROM THE EXTERIOR SIDE OF THE MASTER BEDROOM DOOR KNOB.
I LIFTED ONE PRINT FROM THE EXTERIOR SIDE OF THE SECOND BEDROOM DOOR KMNOB. 1 LIFTED SIX
PRINTS, TO INCLUDE A PARTIAL PALM PRINT, FROM THE INTERIOR SIDE OF THE SLIDING GLASS DOOR
LOCATED IN THE LIVING ROOM. 1 COLLECTED THE BEIGE SATIN QUEEN SIZE SHEETS FROM THE BED IN
THE MASTER BEDROOM; THE POSSIBILITY EXISTS THAT THESE SHEETS CONTAIN SOME SORT OF HAIR FIBERS
I PLACED ALL EVIDENCE ITEMS COLLECTED INTU LFD PROPERTY FOR SAFEREEFING.

PHOTOSTAKEN: B YES (I NO #BAW ROLLS. TR #COLOR ROLLS

Sl KXo orzfctor
LI TECHNICIAN - ’

1.| RECORDS 2) INVESTIGATIONS 4] L0 umiT 4| REPORTING OFFICER
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Florid rimeni of Division of Local Law 500 Wosl Robinson Slreel

L;:rl Eanlgramein ° Enforcement Aralstance Orlanda, Florida 32801
Crilando AReglonal (407) 423-6800

James T. "Tim" Moora Crime Laboratory SUNCOM 344-6800

Commissioner

June 29, 1990

T0: Chief J.M. Gallenstein FDLE LAB KO. 89 07 3 4303
Largo Police Department Agency No.  B9-6440
100 East Bay Drive
Largo, FL 345640
SUBPOENAS PERTAINING TO
ATTHN: Det. Anderson THIS CASE SHOULD REFER TO
FDLE LAB NO. 89 07 3 4303
RE: KEVIN RICRARD HERRICK ’
Attempted Homilcide/
Actempted Sexual Battery
PINELLAS COUNTY
071589 Marianne M. Hildreth
' Senior Crime Laboratory Analyst
Microanalysis
REFERENCE:

This report has reference to the following exhibits which were submitted

to this laboratory on January 11, 1990 (Submission 001) by certified mail
#349 131, April 18, 1990 (Submission 002) by UPS #15531377033 and June
14, 1990 (Submission 003) by UPS Next Day Air #15531376865.

EXHIRITS:

The following exhibits are contained in Submission 001:

1A Debris tecovered from the bedsheets

IB(1) Enown head hair sample collected from Herrick
1B(2) Known pubic hair sample collected from Herrick
1C Debrls recovered from Herrick's pants

1D Debris recovered from Herrick's shirt

The following exhibits are contained in Submission 002:

Known plucked head hair sample collected Ero:NENENENE
Known combed head hair sample collected from

Known plucked pubic hair sample collected from
Known combed pubic hair sample collected fro

B L) B

The following exhibits are contained in Submission 003:

5 Known plicked head hailr sample collected from Barfield
& Known conbed head hair sample collected from Barfield

Gt

Fogpy
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Chief J.H. Gallenstein
Page 2
FDLE LAB NO. 89 07 3 4303

RESOLTS:

The known hair samples collected from Herrick (1Bl and 1B2), Hagan (1
thru 4) and Barfield (5 and 6) were used for comparison with the
questioned hairs contained in Exhibits 1A, IC and 1D.

No h#irs microscopically like those contained in Eerrick's koown hair
sazples were found in the debris recovered from the bedsheets (1A).

No hairs microscopically like those contafioed in Bugan's or Barfield's
known hair sauples were found in the debris recovered from Herrick's
shire (1D), i

Contained within the debris recovered from Herrick's pants (1C) is one
Caucasian head hair which appears to have been chemically lightened.
Macroscopic and microscopic examinations and compdrisons of this hair
with the known head hair samples collected from Berrick and Barfield
revealed significiant differences indicating it did not originate from
the sources represented by Exhibits 181, 5 or 6. Further examinations
and comparisons of this hair with the known head hair sample collected
from Hagan (1 and 2) revealed both similarities snd dissimilarities such
that no conclusion could be reached as to whether or not this hair could
have originated from the source represented by Exhibits 1 and 2,

REMARES:
Exhibits in this case are being returned by certified mail,

The debris recovered from the above-listed exhibits was recovered by a
c¢rime laboratory technicien as part of the laboratory's standard
operating procedure.

M em
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FLORIDA DEPARTMENT OF LAW ENFORCEMENT

REQUEST FOR EXAMINATION OF PHYSICAL EVIDENCE R p———
i
Is Thag First Subimisuon? ves [ MG D &q Muﬂ ?‘}("‘78 9{31: "]i;
sate [] Pumm'u-nD Sub.MNo. _ . .. .
NCY ADDRESS: orrense ALL. Homicide/Att. Sexual Dattecy
L Tolice De gactment : orF pare _07-15-89 counry Einzllas
100 Fast Eﬂ}'_ Drive AGY CASE NO, 89-6440

reporT To _Officer Brian LaVigne
TELEPHONE B13-387-6717

Largo, Florida 34640

DELIVERED VIA Afeq

AECEIVED BY

Da Not Writs In Thi Y .
o Not Writa In This Space CABPING o2 !u;"ﬂﬂATE "?',.-— l_Eq '&f

’ Las__03  uPDATE

ViAa

Laa nO. 890734303 »

oatTE 072089 SuB. Tims (Last nama First)
Zellers rrews 03 |, . .

i co 52.GY TYPE PD OR1 FLO520800 2 B _‘
7orF_0200 parte 071589 aqy 896440
! CASE NO, HERRICK EIUB,IEFT_’i] L :&:m firsn)
CHEM . DOC mic _S 3 , Kevin Richa
FIRE LAT sen_D 4
170X PHOTO osc 5
tys P

FLEASE TYPE THIS FORM

Lse remaining space und additional sheels Tor (1) listing and desceihing Itgms 1o bo examined (2) anilyses requesten, sal () sumene
ol 3.

15

REXCD:

a) One (1) set of beige satin sheets
L) Hair fibers obtained from subject
¢) subject's pants

d) subject's shirt

&) Knife obtained from subject

a) If hair fibers are lifted from the sheets, compare them with hair
fibers obtained from the subject. (Subject consented to give hair saitples).,

b) Identify stains on pants, shirt and knife as to whether stains are blood.
If _they are blood stains, please identify if hunan blood and from
which blood group type.

The subject entered the victim's residence without permission. The victiu
was sleeping in the bedroom on her bed. The subject laid on top of the
victim, placing his genitals in her face. During this act, the subject
:eldxaasgalpel against the victim's throat demanding that she perfoim

sex act.

2 sealed paper bags; 1 sealed manila envelope

AOBEAT A, peEmrdEyY



FLORIDA DEPARTMEN
HEQUEOH EXAMINATI

T OF LAW ENFORCEMENT

ON OF PHYSICAL C_;NGE

LAB USE ONLY
s This First Submission? veES O no O L ht N
s ﬂ ESE 0. R9N734303
o, Lab Casa NO.
it Narcotics, Sale O Possassion O Sub, No. 00!
SUBMITTING CY ADDRESS: OFFENSE 3 =
" %ﬁ,ﬁ Folice Depaptment OFF DATE 07-15-89 COUNTY __Pinellss —
10U East Hay Drive AGY CASE NO. _89-6440
—Largo, Fla 34640 >
REPORT TO _ ULricer brian BaVigme DELIVERED VIA — Cext. 349 131 4
R erione _ST3)_587-6717 : &/
RECEIVED BY __G.M.MCKNTCHT
Do Not Write In This Space LAB/TIME _05/3:40 ey DATE _plllo0 ——
LAB_35 _ UPDATE _T____ LABNO._BJ0734703
pATE 011190 sus. 001 VICTIMS
via UERT #349131 mems_L 1
co__ 52 AGYTYPE BD ORI _T i L.
OFF _U°UC  pate 071589  aay 96440
CASE NO. SUBJECTS .
CHEM poc me B g _IIFRRICK, Kewvin Richard
FIRE LAT = SER 4
TOX PHOTO GS 5
£
PLEASE TYPE THIS FORM

Use remaining space and additional sheats for{1) ﬂ_u.thw and describi

TTEMS SUBMITTED:

ng items to be examined (2) analysas requested, and (3} summary of caze.

ITAM 1 (B) -- Suspect Hidr/Fibers

DEBRIS TTEMS-- 1(&),

ANALYSTS REQUESTED:
MICROANALYSIS

EVIDENCE RFECD 77 TAMPA ON (Q7-26-39
ORLANDO O 01-09-90 BY T. SMITH

1(cy, 1(D).

ATTN: RUSH STATUS
TRIAL SET FOR 01-23-89

T. SM4'TH., TRANSFERRED TO

“ZIVED ONE SEALED MaNILA ENVELOPE.UPRNED Tu o3TAIM CASE WACKING FORM.

~vidence Return:
To
From

Date Mwh/ 12-90
Date

JAMES T. MOORE, Commissioner

Exhibit(s) 18/4e0eis IRNC 1D + slides

Anahyst

SECTION COPY



REQUEF " FOR EXAMINATION OF _FH"I!'SI'E&L: IDENCE

LAB USE ONLY

-

e E@USﬁ Lab Case Ho. |

wrcolics, Sale O Possession O ‘Sub. No. Q01
SUBMITTING AGENCY ADDRESS: OFFENSE Attt Homicide/Art Sesua
Largo Police De t ‘QFF DATE 7-15-89 COUNTY —Pinesllas—
100 East Bay Drive AGY CASE NO. _89-h&40

Larpo, Fla 34640 :
REPORT To _Officer Brian LaVigne DELIVERED VIA __Cert. 349 131

TELEPHONE _ (B813) 587-6717

RECEIVED BY __G.M.MCENIGHT

Da Mot Write In Thia Spaca

LAB/FIME _0s/a-40 v DATE _pllleo
LAB _35  UPDATE _T 'LABNO._R390734303
DATE_D11140 sua_ QoL VICTIMS =
VIA CERT #349131 ITEMS _1 1 —
CO__52 AGYTYPE __PD . ORI_FLO520800 — 2
OFf _090C paTE _021589 AGY_H926440
: CASE NO. SUBJECTS
| CHEM pOC MC_B_ 3 _HERRICK, Kewin Richard
" FIRE LAT SER_____ 4
'oTox PHOTO cs 5
8

PLEASE TYPE THIS FORM

Use remaining spece end additional shests for (1] listing and dascribing (tems ta ba edamined (2} snalysss raquesiad, and (3) summary of case,

ITEMS SUBMITTED:

ITEM 1 (B) -- Suspect Hair/Fibers

DEBRLIS ITEMS-- 1(A), 1(C), 1(D).

S “.flt;;'-
‘:'-"“.fiﬁrﬁwﬁfm !

o mﬁ 51%9.}&3, 5y

R e L
e d-..n._-

ANALYSIS REQUESTED:
MICROANALYSIS

e————— EVIDENCE RECD IN TAMPA ON 07-2t-89 BY T. SMITH. TRANSFERRED TO
ORLANDO ON 01-09-90 BY T. SMITE

CEIVED ONE SEALED MANILA ENVELOPE.OPENED TO OPTAIN CASE TRACKING FORM.

“dence Retumn:; Exhibit(s) =
i Data a
From : Date Ole ;

JAMES T. MOORE, Commissioner
l.‘L : EUP"



yA DEPARTMENT OF LAW ENFORCEMEN

REQUEST FOR EXAMINATION OF PHYSICAL eviDereE R

FLC
is This First Submission? ves [ no B
If No, Lab Case No. US4 302 .
IF Nareotics, Sale I:l Posesion E[
SUBMITTING AGENCY ADDRESS:
Lagcp POLTCE DEPARTIIQT
’ iy
Laren Fla  SL640
REPORT TO i
TELEPHONEBS13) 587-6717
Do Mot Writs in This Spoaca
LAB_0O5 UPDATE_____T = LABNO. Agn7I43I01
DATE 041890 sus, 002
via _1IPS 15511377041 7 (TEmMs 0l
\ CO_52 _AGYTYPE_BlL ' ORI _ELosuson
70FF_L100 paTe __N71589 AGY._R96440
CASE NO.
CHEM Doc MiC B
FIRE LAT SER
1TOX PHOTD Qsc

PLEASE TYPE THIS FORM

Use ramaining space and additional sheets for (1) listing and describing items 1o be axaminad (2]

of case,

) sub, o, QU2
orFense _Att. Homicide/Att. Ses-lattesy——
ofF paTe 07=15-R9 COUNTY —Binellae ——

AGY CASE NO. _ A9=6440

DELIVERED via UNITED PARCEL SERVICE 15531377033

i . e
AECEIVED BY P YBAICHINAS 4
LABMIME 05 /9404 DATE 061860
VICTIMS (Last name first)
- o)

SUBJECTS [Last nama first)

_Mervick, Kevin Richard

oM M e W

analyses requesied, and (3] mimmary

RECEIVED DIRECT FROM CONTRIAUTOR

ITEMS SUMIITED:
Ttem 1- knosn plucked head hair from victim
Item 2- Known combed head hair from victim

Known plucked pubic hair from victim

trown combed pubic hair from victia

Item 3-

Iten 4-

ANALYSIS REQUESTED: Samples from victim requested by FDLE

SLR'I"&AR‘: OF CASE: See previous analysis

RECEIVED ONE SEALED BOX

DISPOSITION OF EVIDENCE

RETURNED
BY _Euovesspail * 3201L32

EXHIBITS 125+ micascope Slides

DATE 12490 mmh.

RECEIVED
BY

ROBERT R. DEMPSEY
COMMISSIONER

5E

Analyst

AN SO0Y



FL-
is This First Submigsion? ves [ no [
it No, Lak Case o 90734303
rootice, Sale D Pogsession D
SUBMITTING AGENCY ADDRESS:
LARG) POILYCE DFPARTMENT
100-East Bay Drive

Largo Fla, 34640
repoRT To Officer Bria iene
TELEPHONE(B13) 587-6717

Da Nat Write In This Spaca

wae_35 wepate___ T raeno._ 890734303
pate _D41R90 sus. 002

via UPS 15531377033 = 7items 01

co_52 acyTyee PO om —ELOS20800
7ofF _110A pave 071589 msv_ﬂtliﬂﬂ_,_
CASE NO.

CHEM poc MIE__P

FIRE LAT SEA
1TOX PHOTO osc

PLEASE TYPE THIS FORM

A DEPARTMENT OF LAW ENFORCEME!
REQUEST FOR EXAMINATION OF PHYSICAL Ewm:-cE

LAD USE OMNLY

sub. No, 002
county _Pinellas .

OFFENSE i
off pare 07-15-89

AGY CASE No. _89-6440
oELIVERED vIA UNITED PARCEL SERVICE 15531377033

pSA

051890

receiveney P KRAUCHUNAS
Lag/miMe 05792404 DATE

JCTimS (Last nema first)
1_*

2

SUBJECTS ILmat nama first)
Herrick, Kevin Richard

3
4
-]
-]

Use remaining space and additional sheets for (1] listing end describing items to be examived (21 snalyses requasted, and (3] summary

of case.

RECEIVED DIRECT FROM CONTRIBUTOR

ITEMS SUBMITTED:

I' 1 1- known plucked head hair from victim
Item 2- Known combed head hair from vietim
Item 3- Known plucked pubic hair from victim
Item 4= Known combed pubic hair from victim

ANALYSIS REQUESTED: Samples from vietim requested by FDLE

SUMMARY OF CASE: See previous analysis

RECEIVED ONE SEALED BOX

ROBERT R. DEMPSEY
COMMISSIONER

Date

Homlyst



FLLE

5\

Florida Depariment of

Law Enlorcement
Orlando Regional

James T. "Tim'" Moore Crime Laboratory

Commissionsr
April 09, 1990

Division of Local Law
Enforcament Assletance

500 West Robinson Streel
Orlando, Florida 32801
(407) 423-8800

SUNCOM 344.6800

FDLE LAB NO, 89 07 3 4303

TO: Chief Joseph Gallenstein
Largo Police Department Agency No. B9-6440
LG0 East Bay Drive
Largo, FL 34640
SUBPOENAS PERTAINING TO
ATTN: Officer Brian LaVigne THIS CASE SHOULD REFER TO
FDLE LAB NO. 89 07 3 4303
RE: KEVIN RICHARD HERRICK
Arc. Homicide/Act. Sexual Battery
071589 wmb -
Marianne M. Hildreth
Senior Crime Laboratory Analyst
Microanalysis
REFERENCE:

This report has reference to the following exhibits which were submitted
to this laboratory on January 11, 1990 by cercified mail 349 131.

EXHIBITS:

LA Debris recovered from the bedshects

IB(1) Known head hair sample collected from Herrick
1B(2) Known pubic hair sample collected from Herrick
ic Debris recovered from Herrick's pants

ID Debris recovered from Herrick's shirt

RESULTS:

The debris recovered from the bedsheets (1A), pants (1C) and shirc (1D)
contains several Caucasian head hairg and pubic hairs which are suitable for
comparison purposes. However, no comparative examinations could be
perfarmed on these hairs due to the lack of known head and pubie hair
samples from It is requested that approximately thirty ro fifty

t*‘:"ﬂ |
o

i |‘-'I} Iq.'l-‘qn



Chief Joseph Gallenstein
Page Two
FDLE Lab. No. 89 07 3 4303

L]

full-length hairs be pulled from various areas around the head/pubic region
in order to form an adequate known head/pubic hair sample of an individual,

The known hair samples collected from Herrick, LB(1) and 1B(2), are
sufficient for comparison purposes.

-

REMARKS: ¥

These exhibits are being retained in the laboratory pending the submission
of known hair samples.
L]

MMH :mas
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If No, Lab Case Na.

s This First Submission? §9-073430 3vEs O no & M' 890734303
03

© 'mrootics,

'DA DEPARTMENT OF LAW ENFORCEM"

f
REQDLwt FOR EXAMINATION OF PHYSICAL EVIbw.CE N

B Sub. No.
sae L] Pommion L] ATTEMPT HOMICIDE

MITTING AGE | OFFENSE
TTING ASSlR BT oeer. oFF oate _07/15/89 __ county PINFLIAS
100 EAST BAY OR. AGY CASE NO. ___89-6440
LARGO, FL. 34640
REPORT To _DET. ANDERSON peLIvEReD WRS_NEXT DAY AIR #15531376865
TELEPHONE _813-587-6723 ext. 3412 a\
" Receivep sy ___E. DEMPS g
Do Not Writa In Thiz Space LARTIIE M oaTe 061490
taa___35 uppate T  paswp _ B90734303
paTe(5]1490 SUB. 003 w5 | Last nama fire)
v s TGy, e - CETTING
€032 _aGgyTYE.__ _FD o __FLOS20800 2 DARR
7oee0400 DATE 071589 sy  B9R4LOD
CASE NO, SUBJECTS (Last name Him)
CHEM Doc MIC P 3 HERRIE{,_ KEVIN RICHARD
FIRE LAT sER 4
170X PHOTO osc____ 5
6

PLEASE TYPE THIS FORM

Ust remaining space and additional cheets ‘or (1) listing and describing items to be sxamined (2} analyses requested, and (31 summary

EVIDENCE RECEIVED FROM TAMPA AREA CONTRIBUTOR.

1.

]

EXHIBITS

#2 PLUCKED HEAD HATR FROM V2 DARREN BARFIELD
PACKAGE MARKED E1 FOR IDENTIFICATION PURPOSES

#b COMBED HAIR AND COMB

HAIR OBTAINED FROM V2 BARFIELD '
PACKAGE MARKED E2 FOR IDENTIFICATION PURPOSES

REQUTRED ANALYSES

COMPARE EXHIBITS 5 AND 6 WITH PREVIOUSLY SUBMITTED EXHIBLTS: |
1A SATIN BED SHEET
1C SUBJECT'S PANTS
1D SUBJECT'S SHIRT

EXHIBITS 1A, 1C and 1D ARE CURRENTLY IN THE CUSTODY OF FDLE
EE-'I‘ERHIHE WHETHER EXHIBITS 5 AND 6 ARE OF THE SAME ORIGIN AS EXHIBITS 1A, 1C and

SUMMARY

THE SUBJECT ENTERED THE VICTIM'S RESIDENCE WITHOUT PERMISSION, SUBSEQUENTLY ENTERING
HER, VICTIM | P BEDROOM. THE SUBJECT LAID ON TOP OF V1 CING
HIS GENITALS IN HER FACE, AND A SCALPEL AGAINST HER THROAT, DEMAN T SHE

PERFORM A SEX ACT.

RECEIVED ONE SEALED UPS NEXT DAY AIR ENVELOPE, OPENED TO OBTAIN CASE TRACKING FORM.

AOBERT A, DEMPSEY Date Analyst

COMMISZION

ER

E'l B Faaow
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FLORIDA DEPARTMENT OF LAW ENFORCEMENT . B
REQUEST FOR EXAMINATION OF PHYSICAL EVIDENCE B

L

T
> LI

bt e e .l ol 3'. \;l--:'rl".‘m

s This First Submimion? ves O no @ _ mm
il o, Lab Case No. B89-0734303 - !
It Narcorties, Sate Peresession []
SUBMITTING A ; OFFENSE ATTEMFT I-IHICIDE
DEFZ. oFF nnu%ﬁim__
100 EAST BAY DR. AR CANENG:
REPORT TO W z DELIVERED VIA - - I
TELEPHONE _813-38/7~ ext. 3412 _
" Da NotWrits In This Spece RECEIVED BY
LAB/TIME' DATE .
S AR UPDATE LAB NO, .
‘DATE: suB. VICTIMS (Lawrs name first) T
VIA- 7 ITEMS y HAGAN, CHERYL LYMN °
 co___sayTwE_______ omi 2 BARFIELD, DARREN SOUIT _
"7 OFF DATE AGY T
i : CASE NO. SUBJECTS (Lawt narna first)
“eMeM____ 00 Mic . 3 HERRICK, KEVIN RICHARD -
SN PRE— LAT - . SER 4
| 17ox PHOTO osc s -
. - 3 - :
5 PLEASE TYPE THIS FORM : :
U maining wpece and sdditional sheet for (1} tlating and deacribing ivemrs to Ba snamined (2} J_rui'fm r-nunﬁ'd. ot (3] sumrary '
ol cme
1. BEHIBITS
' #5 PLUCKED HEAD HATR FROM VZ DARREN BARFIELD
- PACKAGE MARKED E1 FOR IDENTIFICATION PURPOSES
HAIR OBTAINED FROM V2 BARFIELD
PACKASE MARKED E2 FOR IDENTIFICATION PURPOSES

2. RBEQUIRED ARALYSES

COMPARE EXHIBITS 5 AND 6 WITH PREVIOUSLY SUBMITTED EXHIBITS:
1A SATIN BED SHEET

1C SURJECT'S PANTS
1D SUBJECT'S SHIRT

EXHIBITS 1A, 1C and 1D ARE CURRENTLY IN THE CUSTODY OF FOLE
DETERMINE WHETHER EXHIBITS 5 AND 6 ARE OF THE SAME ORIGIN AS EXHIBITS 1A, 1C and

m-

3. SUMMARY
THE SUBJECT ENTERED THE VICTIM'S RESIDENCE WITHOUT PERMISSION, SUBSEQUENTLY ENTERING
HER, VICTIM 1 HAGANF BEDROOM. THE SUBJECT LAID ON TOP OF V1 HAGAN, PLACING
HIS GENITALS IN HER FACE, AND A SCALPFL. AGAINST HER THROAT, DEMANDING THAT SHE

PERFURM A SEX ACT.

-

ACBEAT A DEMFEEY D




AFFIDAVIT

I, Lori L. Russo, hereby depose and say that I called
the Florida Department of Law Enforcement on or about
March 22, 1995. I called at the direction of my
brother, Kevin Herrick, to find out the hair analysis
test done on case HCRCB9-11425CFANO. I was told by
Marianne Hildreth that the results of these tests could
not be disclosed to me. Someone from the lab would
have to be subpoenanaed for deposition.

; \é; 0 QDAM

State of Florida
County of Manatee
The foreqoing instrument was acknowledged before me this 26th Day of May 1995

by Lori L. Russon whn produced FDL HR20053264R040 as identification and who
did take an oath.

y )

AFLENE b M4 By
% oo Arlene M. Marler, Notary Public

* :I;Erﬂ!'ﬂ'r-lm CoAtBam
s Ocl. 26, 1oan
* Eeried by HAI
g P01 55
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Florida Department of Division of Local Lew g&mh
Law Enforcement Enforcement Assistance o
James T. “Tim' Moore Crime Laboratory _ P £
Commissioner S 2s

July 2, 1990
TO: Honorable J.M. Gallenstein FDLE 1 . 89 07 3 4303
Chief of Police | Agency No{ 89-6440

100 East Bay Drive

Largo, Florida 34640

ATIN: Property Contrpl‘Unit :

RE: KEVIN RICHARD HERRICK

Att. Homicide/Att.
CHERYL LYNN HAGAN
DARRIN BARFIELD
Pinellas County

July 15, 1989

REFERENCE:

This report is in reference to the following

submitted on June 12, 1990

SUBPOENAS PERTAINING TO
THIS CASE -SHOULD REFER TO

FDLE -LAB NO. 89 07 3 4303
Sex Battery . . -

. NN o 4!‘2!.414_L4u1
Karen L. Ostman™ _
Crime Laboratory Analyst @
Serology Section s

/

ing exhibits ‘which were
by Sergeant M.Y. Smiter. ok ey

EXHIBITS:

1. One tube of blood represented as being from Darrin Barfield
2. . beige satin sheets [previously submitted 100K01 )] e - ootdai o
3. -\ red Bhirt | . :  .  :f3:_ | 4 Qe
4. blue jeans

5. folding blade pocket knife [previously submitted in (01))
RESULTS :

Exhibit (02) 1, the 1liquid

Examination of Exhibits
presence of blood stainms.

KLO:dna

blood sample, is blood group "0",

(02) 2, 3 and 4 failed to demonstrate the
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DECLARATION OF AMANDA LEWIS, PH.D.

|, Amanda Lewis, Ph.D., declare under penalty of perjury as follows:

Background and Qualifications

1.

o

My name is Amanda Lewis. | am over the age of eighteen and competent to make this
declaration.

| hold a Ph.D. in Criminology, Law, and Society.

| am currently an Assistant Teaching Professor at Georgetown University, where | teach
courseas in interdisciplinary social science and criminal justice.

| previously served as a Research Associate with the Georgetown University Prisons
and Justice Initiative, where my work focused on wrongful conviction investigation and
post-conviction case review.

| am also a registered private investigator in the Commonwealth of Virginia.

My academic and investigative work focuses on wrongful convictions and post-conviction
investigation.

In the matter of State v. Kevin Herrick, Case No. CRC89-11425CFANO, | served as a
defense investigator and post-conviction research consultant.

The statements contained in this declaration are based on my personal knowledge
unless otherwise indicated.

Scope of Investigation

9.

Between approximately March 2025 and April 2028, | conducted investigative work
related to Mr. Herrick's case.

10. My investigation included:

e review of discovery materials and case records
public records requests to state and local agencies
background research using public records databases
field investigation and site visits

outreach to potential witnesses

recovery and preservation of physical items

e consultation with forensic experts

11. My investigation focused on identifying previously undisclosed evidence, evaluating the

forensic conclusions presented at trial, and determining whether additional investigative
leads or alternative suspects existed.



Review of Discovery Materials

12.

13.

14.
15.

186.

In early March 2025, | reviewed approximaltely 1,600 pages of documents produced by
the Pinellas County State Attorney's Office.

During this review, | located a two-page vehicle/property report embedded within the
discovery production.

The document appeared unusual compared with other records in the file.

Specifically, the report lacked a visible case number and did not clearly identify the
investigation to which it related.

Because the document lacked identifying information, its relevance to the underlying
investigation was not immediately apparent.

Contents of the Vehicle Property Report

17.

18.

19.

20.
21.

23.

The report referenced a vehicle associated with an August B, 1989 criminal mischief
complaint.

The report included both a vehicle identification number (VIN) and a license plate
number.

Despite the presence of the VIN, the report did not identify the registered owner of
the vehicle, even though VIN numbers are typically used to determine vehicle
ownership.

The report also referenced contact with a “park manager.”

However, the document did not identify the name or location of the park referenced in
that entry.

. Because the report lacked a case number and identifying information linking it to a

particular investigation, the document appeared within the discovery production without
clear context explaining its significance.
At the time | first located the document, it was not clear whether the report related to the

Herrick investigation or had been included in the file inadvertently.

Identification of the Vehicle Owner

24.

25.

26.

Because the vehicle/property report did not identify the registered owner of the vehicle
despite containing the VIN and license plate number, | submitted a public records
request to the Florida Department of Highway Safety and Motor WVehicles (DHSMWV)
seeking to determine the identity of the vehicle's registered owner.

The response to that request was returned on April 28, 2025, to a shared MuckRock
account used for public records requests associated with the Making an Exoneree
Program at Georgetown University.

At the time, | had been advised by a Florida investigator that the vehicle/property report
may have been mistakenly included in the discovery materials and might not be
connected to the Herrick case.



27.

28.

20.

30.

3

As a result, | was not actively monitoring that account for a response related to this
request.

On June 11, 2025, while reviewing records during a training session with law students, |
located the DHSEMVY response within the MuckRock account.

The DHSMV records identified Paul Fredette as the registered owner of the vehicle
associated with the VIN and license plate referenced in the vehicle/property report.

| informed Kevin Herrick and other members of his defense team of this discovery on
June 11, 2025.

Following this discovery, | began conducting background research regarding Paul
Fredette.

Background of Paul Fredette ldentified During Investigation

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42

43.

After identifying Paul Fredette as the registered owner of the vehicle referenced in the
vehicle/property report, | conducted additional background research concerning him.
Public records revealed that Paul Fredette had previously been charged in 1979 with
sexual battery involving his miner daughter.

According to investigative reports associated with that case, the abuse had occurred
over a period of several years prior to the charge being filed.

Court records indicate that Fredette ultimately confessed to the abuse after initially being
found incompetent to stand trial.

| reviewed invesligative materials associated with that case during the course of my
investigation.

During my investigation | also spoke with Rita Rudny, who had known members of the
Fredette family for many years and was familiar with Paul Fredette through his niece,
Annette Gendron.

Ms. Rudny described Fredette as socially isolated and prone to anger and heavy
drinking, and indicated that family members had described him as abusive within the
household.

Ms. Rudny also indicated that Fredette had a longstanding history of inappropriate
conduct involving girls and young women and was widely viewed by family members as
lacking empathy and exhibiting rigid and socially unusual behavior.

Ms. Rudny also described aspects of Paul Fredette's background that had been
discussed within the family. According to Ms. Rudny, Fredette had sustained a traumatic
brain injury during childhood and was described by family members as having
longstanding behavioral and social difficulties.

Ms. Rudny indicated that Fredette was known within the family as socially withdrawn and
prone to angry outbursts, and that he often displayed rigid or black-and-white thinking in
his interactions with others,

She further explained that in later years Fredette became intensely focused on religious
materials and was known to spend long periods listening to recorded sermons and
religious broadcasts.

According to Ms. Rudny, members of the family described Fredette as having difficulty
maintaining normal relationships and as lacking empathy in his interactions with others.



44.

During my investigation | also located a newspaper advertisement from the mid-1980s
indicating that Paul Fredette operated a lawn-care service in the area. The
advertisement indicated thal Fredette performed lawn mowing and related services for
local residences.

Residence of Paul Fredette

45.

46.

47.

48.

Public records indicated that Paul Fredette lived at Weslgate Mobile Home Park during
the relevant time pericd.

Weastgate Mobile Home Park is located approximately three minutes from the scene of
the July 1989 attack on Cheryl Hagan and Scott Barfield.

The vehicle/property report referenced contact with a "park manager,” although the
report did not identify the location of the park referenced in the entry.

Because Fredette resided at Westgate Mobile Home Park in close proximity to the crime
scene, | conducted investigative outreach in that area.

Potential Connections Identified During Investigation

49,

50.

91

52.

53.

54.

55.

56.

ar.

58.

During the course of my investigation, | examined whether Paul Fredette or members of
his family may have had connections to individuals associated with the victims.

Fublic records research revealed that Paul Sullivan, who had previously been married to
Rosiland Sullivan (also known as Rosiland Townsend), was later romantically involved
with Carol Fredette, the sister of Paul Fredette,

FPublic records and investigative reports indicate that Rosiland Sullivan/Townsend was a
first-degree relative of Cheryl Hagan, although because Rosiland Sullivan is deceased |
have not been able to independently confirm the precise nature of that relationship.
Property records indicate that Paul Sullivan and Caral Fredette jointly purchased
property together in 1986, reflecting an ongoing relationship during the time period
surrounding the 1989 attack.

During my investigation | also reviewed a 1990 Largo Police Department incident report
involving Michael Fredette, the son of Paul Fredette.

In that incident, Michael Fredette was arrested after assaulting a police officer and a
paramedic.

The report listed Paul Fredette and Dawn Higgs as witnesses to that incident, indicating
that they were present together at the lime.

Public records and witness information indicate that Dawn Higgs was Michael Fredelte's
girlfriend and attended high school with Cheryl Hagan and Scott Barfield.

During my investigation | alse identified potential connections through employment at
Honeywell.

Barbara Forrester confirmed that herself and David Stewart, who lived in the triplex next
door to the victims at the time of the attack, were both employed at Honeywell during the
relevant time period.



59. Additionally, Rita Rudny, as well as children of Paul Sullivan, confirmed that Carol

60.

61.

62.

63.

Fredette and Paul Sullivan worked at Honeywell during that same period.

In addition, George Barfield, the father of Scott Barfield, was also employed at
Honeywell during that time,

| have not confirmed whether all of these individuals knew each other through their
employment.

However, during my correspondence with Barbara Forrester, she indicated that she
socialized with other Honeywell employees during that period.

Rita Rudny, who was familiar with Carol Fredette and Paul Sullivan, also indicated that
they socialized with other Honeywell employees at the time.

Confirmation of Victim Name Redaction

64.

65.

66.

After identifying Paul Fredette as the registered owner of the vehicle referenced in the
report, | sought clarification regarding why the vehicle/property report appeared in the
discovery materials without identifying information linking it to the Herrick investigation.
On July 15, 2025, the Office of the State Attorney for the Sixth Judicial Circuit confirmed
in writing that the victim's name had been redacted from the report pursuant to Florida's
public records exemption for sexual offense viclims under Section 119.071(2)(h), Florida
Statutes.

The removal of the victim's name from the report obscured the connection between the
document and the underlying investigation.

Largo Police Department Records and Evidence Destruction

67.

68.

69.

70.

71.

72.

On June 13, 2025, | obtained records from the Largo Folice Department relating to the
physical evidence collected in Mr. Herrick's case.

Those records indicated that most physical evidence associated with the investigation
had been destroyed on August 4 and August 5, 1992,

These destruction dates occurred immediately prior to the issuance of the appellate
mandate in Mr. Herrick's direct appeal,

The records also revealed that chain-of-custody documentation for some ltems of
evidence was incomplete or missing, including documentation related to the firearm
referenced at trial.

In response to my requests, Dominick Precopio of the Largo Police Department located
thirty-seven pages of surviving records preserved on microfilm.

These records contained documentiation relating to the destruction of evidence as well
as references to additional investigative materials created during the original
investigation.

73. The materials referenced supplemental investigative reports authored by Officers

FPaulson and Hollingsworth.



74. These supplemental reports were not included in the discovery materials previously
provided in this case, and prior to reviewing the Largo Police Department records | was
unaware that those reports existed.

75. The surviving Largo Police Department records also indicate that a 911 call was received
the night of the attack in which a license plate number was reported.

76. | have not located any record showing that the 911 recording, dispatch documentation,
or any BOLO notice referencing that license plate number was provided to the defense.

77. The Paulson and Hollingsworth reports referenced in the Largo Police Department
records are not present in the materials produced by the State Attorney's Office,
suggesting that they may not have been included in the discovery materials available to
the prosecution or the defense.

78. Prior to obtaining these records from the Largo Police Department in 2025, neither | nor
other members of the defense team were aware that these materials existed.

79. Based on my review of the discovery materials produced by the State Attorney's Office
in this case, | have not located any record showing that the following materials were
provided to the defense at the time of trial: (a) the 911 recording in which a license plate
number was reportedly provided, (b) any BOLO or dispatch notice relating to that license
plate number, or (c) the supplemental investigative reports authored by Officers Paulson
and Hollingsworth that are referenced in the surviving Largo Police Department records.
Prior to obtaining the Largo Police Department records in 2025, neither | nor other
members of the defense team were aware that these materials existed.

Declaration

| declare under penalty of perjury under the laws of the State of Florida that the foregoing is true
and correct.

Executed this 22 day of April . 2026.

Amanda [ eca

Amanda Lewis, Ph.D.
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OFFICE OF THE STATE ATTORNEY
SIXTH JUDICIAL CIRCUIT OF FLORIDA

oy PASCO AND PINELLAS COUNTIES
BRUCE BARTLETT
State Attorney
August 13, 2025
Allison Miller

allisonferbermiller@gmail.com

RE: PUBLIC RECORD REQUEST -- PRR24-00514
HERRICK, KEVIN RICHARD — CASE # 89-11425CFANO

Ms, Miller:
This letter is being sent to you regarding the email received by our office on August 7, 2025.

We continue to we stand by our original exemptions applicable to that public records
request, which were sections: 119.071(2)(h), 119.071{(4)c), 119.071(5Ka), 119.0712(2), and
365.171, Florida Statutes. This includes the redactions on the page you attached to your email.

Kind regards,
BRUCE BARTLETT, State Attorney

L. ,
Cman L L N
Sarhﬂﬁ{.llﬁ 2
Assistam State Attorney
SM/re /

Post Office Box 17500, Clearwater, Florida 33762-0500  Telephone (727) 464-6221
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OFFICE OF THE STATE ATTORNEY
SIXTH JUDICIAL CIRCUIT OF FLORIDA
FASCO AND PINELLAS COUNTIES

BRUCE BARTLETT

State Attorney

September 22, 2025

ALLISON MILLER
allisonferbermiller@gmail.com

RE: REQUEST - KEVIN HERRICK
Dear Ms. Miller:

State Attorney Bruce Bartlett, as custodian of the records, has asked me to respond to
your request received by our office on September 16, 2025, re garding our office providing pages

of a report to the Innocence Project regarding the above- individual's file.

Please be advised that we gave everything from our file regarding the above-referenced
individual, and this report was one of those documents included in the file.

Kind regards,

?BES BARTLETT, State Attorney

late Attorney

SM/sjt
Enc.

Paost Office Box 17500, Clearwater, Florida 33762-0500 Telephone (727) 4164-8221
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412326, 12:15.PM Grmall - State of Florida v. Kavin Herick, 8811425CFANG

M Gma ﬂ Allison Ferber Miller <allisonferbermiller@gmail.com>

State of Florida v. Kevin Herrick, 8911425CFANO

13 messages

Allison Ferber Miller <allisonferbermiller@gmail.com= Wed, Nov 12, 2025 at 9:54 AM
To: smacksgico.pinellasflus

Sara;

| guess the better question would be: why was the criminal mischief report in Kevin Herrick’s file? | was expecting an
additional letter from you and realized that you likely believed your tetter sufficiently answered my question. What is the
connection between this report and Kevin Herrick?

| am happy to talk at your convenience if that's easler - 321-945-T615.

Thanks,
Allison Miller

Counsel for Kevin Herrick

Macks, Sara <SaraMacks@fisat.gov= Wed, Nov 12, 2025 at 10:31 AM
To: Allison Ferber Miller <allisonferbermiller@gmail.com=

| don't think | can answer that question. That may be a better question for the police department. | provided
you with the original repart and all of its supplements,; including the one you are currently referencing.

-Sara

From: Allison Ferber Miller <allisonferbermiller@gmail.coms
Sent: Wednesday, November 12, 2025 9:54 AM

To: Macks, Sara <SaraMacks@flsa6.gov=

Subject: State of Florida v. Kevin Herrick, 8511425CFANO

Sara;

| guess the better question would be: why was the criminal mischief report in Kevin Herrick's file? | was expecting an
additional letter from you and realized that you likely believed your letter sufficiently answered my guestion, YWhat is the
connection between this report and Kevin Herrick?

| am happy to talk at your convenience if that's easier - 321-945-T615.

Thanks,

Allison Miller
https:fimail google com'mailw ' Tik=aBleodZadblview=pt&search=all&permihic=thread-a:r5 18694 33622985595 16&dsg =1 &zimpl=msg-ar-66T4345 . 1/18
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Phoenix Forensic Consultants, LLC.

4121 Seton Circle, Palm Harbor, FL. 34683

Peler Massey

203-824-2291

oeni il.c
REPORT
By: Peter Massay

Re: State of FL v Kevin Herrick

Nature of

Incident: Sexual Battery

Date of

Incident: July 15, 1989

Location of 4017 Audubon Drive
Largo, Florida 34640

Parties

Involved: Victim: Unidentified
Accused: Kevin Herrick

Contacted By: Amanda Lewis, Ph.D.
Research Associate | Adjunct Lecturer
Georgetown Prisons and Justice Initiative
al1683@gecrgetown.edu | (828)808-1286

Date of Request: October 24, 2025

Date of Report: March 8, 2026

Phoenix Forensic Consultants, LLC. Pheenixdns@amail.com 203-824-2291

Peter Massey, Director 4121 Seton Circle, Palm Harbor, FL 34683



1- Digital files to include “ALL POLICE REPORTS"
2- Images of developed friction ridges

3- Court transcripts

I | Definiti
For purposes of this report, the following definitions and acronyms apply.

1-Collection
The process of transitioning a developed friction ridge iImpression into a tangible form for transport and laboratory
analysis. Collection may or may not be the same as preservation.

2-Contamination

The undesirable introduction of a substance to an item at any point in the forensic process. (ISO/FDIS
21043-1:2018[E]). NOTE This includes undesirable transfer of a substance within an item or between items, also
referred to as cross-contamination.

3-Detection
The process of identifying the presence of friction ridge impressions.

4-Development
The process of making an impression visible and, in most cases, is also the equivalent of locating the impression.

5-Forensic light source (FLS)
A filtered light source that may be fixed or tunable to a variety of spectral ranges. (OSAC Lexicon)

6-Friction Ridge Impression

An impression from the palmar surfaces of the hands or fingers, or from the plantar (sole) surfaces of the feet or
toes. (OSAC Lexicon)

T-Friction Ridge Processing
The scientific procedure of executing or performing a series of technigques to visualize the impression of the raised
portion of the epidermis on a surface.

8-Preservation
The process of keeping the impression in the best possible condition.

9-Processing Method
The scientific procedure of executing or performing a series of techniques for friction ridge development or
enhancement.

Phoenix Forensic Consultants, LLC. Phoenix4n6@gmail.com 203-824-2291
Peter Massey, Director 4121 Seton Circle, Palm Harbor, FL 34683




10-Scene
A place or cbjecl that is subject to and/or requires forensic examination. (ISO/FDIS 21043-1:2018[E])

NOTE A crime scene is a common description of a scene where a presumed crime has been committed. The
scene can be a person or an animal.

11-Scene investigation
The act of identifying, documenting, preserving, and collecting physical evidence from a scene.

12-Scene investigator
An individual, however named, who is responsible for performing elements of a scene investigation that may or

may not involve a potential criminal act.
13-Technique
The execution or performance of carrying out a particular task.

14-Analysis (phase of the examination process)

The interpretation of observed data in a friction ridge impression in order to categorize its
suitability/utility,

15-Comparison (phase of the examination process)

The search for and detection of similarities and dissimilarities In observed data between friction
ridge impressions.

16-Complexity (of a comparison)

A characteristic of a comparison in which the attributes of one or both impressions may require
additional consideration and quality assurance measures relating to the evaluation of a source
conclusion.

17-Complexity (of an impression)

A characteristic of an impression whose attributes may require additional consideration and
quality assurance measures.

18-Evaluation (phase of the examination process)

The weighting of the aggregate strength of the evidence (observed similarities and dissimilarities
when considering two competing propositions) between the observed data in the friction ridge
impressions being compared in order to formulate a source conclusion.

19-Examiner (friction ridge) — (compare to trainee)

An individual who has successfully completed their FSP's training program, and is authorized to
conduct independent friction ridge examinations for the FSP by observing and interpreting data,
making decisions, foarming conclusions and opinions, issuing reports and/or providing testimony.
Use of the term "examiner” in these documents refers to a "friction ridge examiner” and not a
“Trainee.” Refer to those definitions for further clarification.

Phoenix Forensic Consultants, LLC. Phoenix4n6@gmail.com 203-824-2291
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20-Exemplar impression
exemplar or known
exemplar prints

The deliberately recorded images or impressions from the friction ridge skin of an individual.
NOTE Examples may include, but are not limited to, inked ten-prints, inked palm prints, Livescan prints,
powder and lift prints, casted/molded prints, or photographs of friction ridge skin.

21-FSP

forensic service provider
Organization or individual that conducts and/or supplies forensic services.

22-Friction ridge detail
friction ridge features

The combination of ridge flow, ridge characteristics, and ridge structure of friction ridge skin, as
reproduced and observed in an impression. The observed data used to compare and interpret
similarity or dissimilarity between impressions.

23-High quality impression

An impression with observed data thal are unambiguous and self-evident due to high clarity and
quantity.

24-Interpretation
Explanalions for the observations, data, and calculations.
25-Minutia

The point where a friction ridge terminates, or splits into two or more ridges. A subset of the
friction ridge detail/features traditionally consisting of ridge endings, bifurcations, and dots, or any
combination thereof, used to compare and interpret similarity and dissimilarity between two
impressions,

26-Observed data

Any information seen within an impression that an examiner may rely upon to reach a decision,
conclusion, or opinion. This not only includes minutiae, but atiributes such as clarity, scars, creases,
edge shapes, pore structure, and other friction ridge features.

27-Questioned impression (also questioned image or questioned itemn)

An impression or image of friction ridge skin whose source or identity is unknown; it can include
latent impressions, impressions from an unknown source or a known source.

2B-Suitability (synonym of utility)

Phoenix Forensic Consultants, LLC. Phoenix4n6@gmail.com 203-824-2291
Peter Massey, Director 4121 Seton Circle, Palm Harbor, FL 34683




The usefulness of an impression for a further step in the examination process, such as comparison
or Automated Biometric Identification System (ABIS) entry.

29-Suitability decision (synonym of utility decision)

A decision made by an examiner in accordance with FSP pelicy and/or procedure as to whether or
not an impression will proceed to the next step in the examination process.

30-Suitability for Automated Biometric Identification System (ABIS) searches
(synonym of utility for Automated Biometric Identification System (ABIS) searches)

A decision made by an examiner in accordance with FSP policy and/or procedure as to whether or
not an impression will proceed to an ABIS database search.
NOTE This designation is often referred to as "sultable for ABIS/AFIS" or “of value for ABIS/AFIS."

31-Trainee [compared to examiner (friction ridge)]

An individual nolt yet autharized lo conduct independent friction ridge examinations for the FSP;
usually still in training and has not yet successfully completed their FSP's training program.

NARRATIVE:

On July 24, 2025, Dr. Amanda Lewis contacted this writer requesting assistance with a possible wrongful
conviction case. The incident can be synopsized as a home invasion, sexual assault, and attempted murder, by
virtue of a folding knife. This incident occurred on July 15, 1989, in Largo Florida. On July 15, 1889, between the
hours of 0115 hours and 0240 hours Officer Stephen D. Joiner was tasked with scene processing. The crime
scene was processed for the development of latent friction ridges, and any other items of evidentiary nature.

While standards did not exist in 1989-1990, certain protocols pertaining to the locating, developing latent friction
ridge impression, documenting those impressions, collecling developed latent friction ridge impressions, identifying
those impressions, and properly reporting on any and all developed latent (or patent) friction ridge impressions,
were in place, and documented in multiple scientific papers, textbooks, and in trainings associated with
fingerprints.

The following standards have been developed, based on over 100 years of experiments and protocols. These
standards set the basis of what should have been done in this matter.

Friction ridge impressions are unique and persistent throughout a lifetime, absent an injury to the skin or upon
decompaosition after death. Friction ridge impressions are chance imprassions that can be left on a surface in the
form of fingerprints, palmprints, or fool impressions. When friction ridge skin comes into contact with a surface, an
impression may be laft behind that may be identified to a specific source. There are several factors involved in the
deposition and development of friction ridge impressions, which includes, but is not limited te, skin conditions,
environmental factors, handling of the evidence at the time of collection, and the manner in which the evidence is
packaged.

Friction ridge impressions may be visible to the naked eye or may need various development and enhancement
methods to be observed and collected. The three categories of friction ridge impressions are latent, patent, and
plastic. In this matter, only latent friction ridge impressions were developed and collected.

Officer Joiner should have also considered additional evidence collection, such as DNA and trace avidence, before
selecting a processing method. Even in the early days of DNA tesling, swabs should have been taken, by Officer
Joiner of the areas around where the latent friction ridge impressions were developed. He did not.
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A variety of powder processing methods can be utilized such as magnetic or non-magnetic, both available in a
variety of colors (including fluorescent). Once a latent friction ridge impression has been developed, the latent
impressions should be documented through photography. Scene notes should be taken outlining the locations,
compaositions, orientation, and features of any discovered imprassions. The lift backing should note, at a
minimum, case number, date the impression was lified, the investigator whao lifted it, an identifying number, and the
location, description, and orientation of where the impression was lifted.

Unfortunately, and this is the crux of this matter- determining the amount of developed latent friction ridge
impressions- taken by Officer Joiner. Should he have labelled each lift card with its own unique identifier, entered
that specific information on an evidence log sheet, and included detailed information in his report, we may not be
asking the question as to how many lifts were collected.

There was some information as to where some of the latent friction ridge impressions were developed, such as,
inside sliding glass door. Unfortunately, Officer Joined failed in this most important aspect of documenting his
work. NO images of the developed latent friction ridge impressions were photographed in situ, prior to lifting. The
importance of photographing in situ cannot be understated. Often, during the lifting process, the developed friction
ridge impressions are damaged, making a difficult or impossible identification. \We will never know for sure the true
guality of what was developed.

Patent impressions should be documented through photography. Scene notes should be taken outlining the
locations, orientation, compositions, and features of any discovered impressions. During his testimony, Officer
Joiner that he observied and photographed "smudgy blood impressions or prints just adjacent to the doorknob.”
Unfortunately, Officer Joiner’s images are not sufficient to show any of these "smudgy blood impressions or prints
just adjacent to the doorknob.” This is a concern as to the thoroughness of the crime scene investigation.

Officer Joiner in his report of the same date, stated that, "| photographed the entire scene; 15 B&W prints. | dusted
all pertinent areas for latent fingerprints. | lifted two prints from the exterior side of the master bedroom doorknob.

| lifted one print from the exterior side of the second bedroom doorknob. | lifted six prints, to include a partial palm
print, from the interior side f the sliding glass door located in the living room. | collected the beige salin queen size
sheets from the bed in the master bedroom; the possibility exists that these sheets contain some sort of hair fibers.
| placed all evidence items collected into LPD property for safekeeping.”

On May 21, 1990, Evidence submitted by Office LaVigne was examined by John Barcne on May 21-22, 1990. Ina
report dated May 23, 1890, Officer Barone stated that he examined, "six partial latent impressions from sliding
glass door, and Zerox (sic) copy of fingerprints from Kevin R. Herrick." In the ‘Results of Examination' section of
the report, Officer Barone indicated, “The six partial fingerprints were not similar to the known fingerprints of Kevin
Herrick.”

Further, in a report examined and submitted on June 5, 1990, Officer Barone stated the following:
E-1 Plucked hair from victim Darren Barfield

E-2 Combed hair of victim Darren Barfield

E-3 Voluntary elimination fingerprints of Darren Barfield

E-4 Voluntary elimination fingerprints of Darren Barfield

Phoenix Forensic Consultants, LLC. Phoenix4n6@gmail.com 203-824-2291
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(Mo evidence number assigned) Latent prints (4 of value) on file from crime scene
E1 + E2 collected for FOLE analysis.

Officer Barone stated in the 'Results of Examination’ section, “ltems E1 + E2 submitted to property. The four latent
prints of file were identified as the left index, middle, ring, and thumb of Darren Barfield."

As a result of the investigation by the Largo Police Department, Kevin Herrick was subsequently arrested and held
on bond until trial.

Al trial, Officer Stephen Joiner testified on the behalf of the State. Concerns of what Officer Joiner testified to are
listed below.

Officer Joiner was asked by the 5tale to define a latent fingerprint. He responded that, "A latent fingerprint is
a print which can be used to compare with other fingerprints.” As was indicated in the glossary above, which
is from The Organization of Scientific Area Committees for Forensic Sciences (OSAC), that while partially
accurate, it can be used for comparison purposes, Officer Joiner's testimony was only a partially correct
answer.

Officer Joiner was asked by the State "What sort of training do you have as far as lifting latent
fingerprints?" His reply was that "l went through an 88-hour course sponsored by the department which
is taught by the identification person their John Barone." Without delving further, it is uncertain exactly
what training, and experience did John Barone have? For all we know Officer Barone could have taught
incorrect information during that B8-hour course. What was the syllabus? What was the practical
experience part? Officer Joiner was asked by the State if “There is a way to tell as far as how well the
powder sticks to the print.?" A major blunder of Officer Joiner came in his response. He stated, “If it
comes up real good, then it's pretty much a fresh print. You can tell if it's an old print if the powder is not
affixing itself too well to the surface because the fingerprint is basically picking up the oils left behind by
the skin. You can tell by looking at it. It's hard to explain, but you can tell if it's a fresh or old print." This
is categorically FALSE! There is NO scientific data to support his response. Experience might be the
rationale as to why he responded this way. One should NEVER testify to this fact as there is only
anecdotal data to back it up. There are other possible explanations to why he believed the prints were
fresh.

Officer Joined was asked by the State, "What process do you go about doing this lifting the latent
fingerprints? Officer Joiner's response was “As far as lifting the prints, it's lifted with a black graphite
powder and a brush. You put a hittie bit of the powder on there, and using the brush, going over the area
of the print and then taking a marking type tape, putting it over the print and then smaoothing it to gel the
air bubbles out, capturing that print. You lift the tape in the same manner it was applied and taking that
piece of tape, put it on a three by five index card and the print comes up very nicely.” He should have
testified that a color contrasting your substrate would have been the correct answer. There is no definition
as to what “very nicely” is.

Officer Joined was asked by the State, "Mow, from your experience of the person that handles or touches
a door ar paper or anything, will that always leave a fingerprint?” His response, "Yes." This is flat oul an
incorrect answer. There are many variables that may or may not leave friction ridges and these were not
explored.

One of the bigger concerns this writer has is that Officer Joiner testified as he was an expert in the field.
One must question his training, what was included in the syllabus of that 88-hour training course by
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Officer Barone, his experience, as it relates to friction ridge surfaces and impressions, and his
discernment of what patent or developed latent friction ridge impressions were ‘of value'. This
determination is usually made by the person who is trained in taking a known standard 10-print card and
compares that with the recovered friction ridge impressions .

Another concern of this writer is the discrepancy in the number of friction ridge impressions that were
collected by Officer Joiner, admitted to evidence by Officer Joiner, examined by Officer Barone,
photagraphed, and were delivered to the State. In Officer Joiner's testimony he stated, “l lifted two prints
from the exterior side of the plaster bedroom doorknob. | lifted one print from the exterior side of the
secaond bedroom doorknob which would be the baby's room. | lifted six prints to include 1 partial palm
print from the interior side of the sliding glass door in the living room. There were nine prints that | lifted all
together.”

According to Officer Joiner's report of July 15, 1989, he wrote that, " lifted two prints from the exterior
side of the master bedroom doorknob. | lifted one fingerprint from the exterior side of the second bedroom
doorknob. | lifted six prints, to include a partial palm print, from the interior side of the sliding glass door
located in the living room.” That would be a total of 9 to include “a partial palm print.”

On a Largo Police Department property/evidence form, Officer Joiner wrote that the seized "prints lifted from
the crime scene”, and further defined that as stating. “8 prints affixed (6) to wht index cards.” |t becomes very
difficult to truly determine which lift corresponds to what evidence item. This is clearly a concern in a chain of
custody issue.

In a report by Officer LaVigne, dated July 15, 1989, he wrote that latents lifted from: Interior side of sliding glass
door." This is accompanied by an image of a lift card of developed latent friction ridge impressions. They are
marked as "L. Ring D-Barfield 6-5-90; | L.M. D. Barfield 6-5-89 JB; | L. Ind D. Barfield JB 6-5-90," with another
notation of, "No Value." There is a written notation of ISP near what is marked as L.M D. Barfield 6-5-90. This
writer has reviewed this lift card. This writer's opinion is that there are 4 developed friction ridge impressions
with sufficient characleristics to effect an identification, if know impressions are available. This does NOT
include the area where Officer Barone wrote, "no value”, of which we agree on. There is also a singular
developed latent friction ridge impression mounted on a lift or backing card. It is also dated 7-15-89 by Officer
Joiner, with Officer LaVigne as the investigating officer. It states that it is a latent lifted from, “interior side of
sliding glass doaor.” It is marked by Officer Barone as “L thumb 6-5-80 DB Barfield.” It is agreed that this
developed latent friction ridge is of value and identifiable.

On a form dated July 18, 1983, Oifficer Brian LaVigne submitted to Officer Barone "prints, latent prints and to
examine” such. Without proper notation it becomes impossible to determinge what is referenced.

On May 23, 1980, Officer Barone wrote to in a report Officer B. LaVigne that he received, on May 21, 1990, two
items. One was six partial latent impressions from sliding glass door. Two was Zerox (sic) copy of fingerprints
from Kevin R. Herrick. Under the results section of said report, Officer Barone wrote, “The six partial latent

prints were pol similar to the known fingerprints of Kevin Herrick.” He indicated that he conducted his
examination on May 21 and 22, 1990.

On June 5, 1980, Officer Barone wrote in a report to Officer LaVigne that he examined, "Latent prints (4 of
value) on file from crime scene. No evidence number was assigned these items, which has led to confusion.
He also noted in the same report that he examined, "E-3 and E-4 Voluntary elimination fingerprints of Darren
Barfield." He made this examination on June 5, 1990. For his results of the examination section of said report,
Officer Barone wrote, “ltems E-1 and E-2 were submitted to property.” He further wrote that, “The four latent
prints on file were identified as the left index, middle, ring, and thumb of victim, Darren Barfield.” It does not
indicate what he did with tham, causing a chain of custody issue.
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While this writer has been provided with images of two lift or backing cards by Dr. Lewis, it is impossible to
determine exactly the definition of the original nine (9) developed latent friction ridge impressions, as written
and testified to by Officer Joiner. It is practice noting that each backing or lift card with a singular evidence
number for reference. In this matter that was not performed. This writer cannot speak for Officer Joiner, what
was presented to this writer was in his opinion the following: a singular lift or backing card with a one
developed friction ridge surface enhanced, that is of value to be identified; and a second lift or backing card
with four (4) areas of developed friction ridge surface enhanced, that is of value to be identified. There are
several areas that possess insufficient ridge characteristics to effect an identification. While Officer Joiner may
have though the smudged area on this lift or backing card, it is inaccurate to classify it as a partial palm. To
this writer, in his training and experience, these represent only two (2) lifts or backing cards, not 9. It is very
possible that evidence was lost, misplaced, or held by the Court. What can be said is what was produced is
not consistent with Officer Joiner's report or testimony.

With deep concern of this writer is the actions of Officer Barone. He was the teacher in the 88-hour course that
Officer Joiner took. Without knowing his qualifications, training, and experience, one has no basis to establish
the significance of that 88-hour course. There are numerous training organizations that offer training in
fingerprint science. In 1989, the leader was the FBI. They offered three courses in fingerprint science. The
idea of certification that we strongly seek in this era, was not a part of the training process. Most was from
mentors. Again, we just do not know encugh about Officer Barone's training, experience and expertise to truly
opine, other than it is concerning.

It Is also not uncommoen, for several reasons, to delay the transmitting of evidence to a lab or person of
expertise. The time between seizure and examination is not something to be concerned about.

In summation, the comparison value of the developed |atent friction ridges were not properly evaluated. Upon
assessing the available developed latent friclion ridge lifts, a total of five determined to be fingers- it was
determined that all were of value, to be compared to known inked impressions, and a developed partial palm
friction ridge lift which was determined to be of no value. One of the developed latent friction ridge lifts,
specifically the one that has not been identified by Officer Barone as of value, is of sufficient ridge
characteristics to effect an identification. This may be due to insufficient training of both Officers Barone and
Joiner. This further raises questions about their competence. It also raises concerns regarding a chain of
custody issue as it relates to evidence recovered by Officer Joiner, as his reports and what was examined did
not correlate with each other.

Respectively Submitted,
Peter Massey
Peter Massey

Director
Phoenix Forensic Consultants, LLC
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FROPER.TY INFORMATION

INCIDENT NUMBEER :

INCIDENT DATE : O07/15/89

TIME : D0:39

ISP : 0913 MURDER - ATTEMPT (EXPLAIN)
LOCATION :

GHID :

REPCET OFFICER : D138 LAVIGNE, BRIEN R
PHOP/HEPORT DATE: 0771589

FPERSCH INFO ## : 001

SUSPECT INFO ## : 01

ARTICLE INFO ## : 014

ENTHY CLERK 1 MYS

STHRIUS OF PROP, : FR PAKTIAL BELEASED
MISD/FELONY CASE: F

PERSON ITNPOEMATION (VICTIMAWLIT,OWNER) VaL: 1
MASTER NAME ###8
STETUS 1 v VICTIM
LAST NAME 1
FIEST NAME 1
MICOLE NAME 1
EACE : W WHITE
SEX i1 F FEMALE
DATE OF BIRTH 1
ADCRESS 1
CITY H
STRTE 1
ZIP CODE 3
HOME PHONE i

PERSON INFOBMATION (VICTIM/WIT.OWHER) VAL: 1
MASTER NAME ### : 1B6930
STATUS 1 5 SUSFECT
LAST NAME + HEBRICK
FIRST NAME 1 KEVIN
MICDLE NAME 1 R
BACE r W WHITE
SEX 1 M MALE
DATE OF BIRTH + 10/03/66
ADDRESS 1 4015
CITY 1
STATE 1
ZIF CODE 1
HOME PHONE 1 535-1195

ARTICLE INFORMATION SCHEEN VAL: 1




USil/:i00  Uh JUN 199U

DATE PROP/BOOKED: 07/17/839

BIN NUMBER : LAT

STATUS/FPROFERTY : E EVIDENCE
SUBMITTING OFC : 0138 LAVIGNE, ERIAN R
PROCESSING OODE : PD2 LATENT EXAMS
DATE SENT i 07/18/89

PROPERTY RELEASE: H HOLD CASE PENDING
CURNITY AAMORT : 1

FROPERTY CODE : 2 MISCELLANECUS
PROPERTY TYPE : OIH OTHER

ARTICLE : PRINTS
DESCRIPTION 1 LATENT PRINTS
FINAL DISPOSITION OF PROPERTY VAL: 1
RELEASED TO ¢ JOHN BARONE
DATE RELERSED : 07/18/89
EELERSE CLERK : L2

FROP/DISP CODE : I INTEENAL RELERSE

ARTICLE INFORMATION SCREEN VAL: 2

LATE PROP/BOCKED: 07/17/89
BIN NUMBER : LAT

STATUS /PROPERTY : E EVIDENCE
SUBMITTING OFC : 0117 JOINER,STEPHEN DREW
PROCESSING OODE : PD2 LATENT EXOWS

DATE SENT 1 07/18/89

FROPEXRTY HELEASE: H HOLD CASE PENDING
CUBNTTY /AMOUNT ¢ 1

PROPERTY OODE : 2 MISCELLANECUS

PROPERTY TYFE : OTH OTHER

ARTICLE i PRINTS

DESCRIPTION : B PRINTS AFFIXED 6 TO WHT CARD
FINAL DISPOSITION COF PROPERTY VAL: 2

RELEASED TO : JOHN BARCWE

DATE RELEASED : 07/18/89
RELEASE CLERK : L2
FROP/DISE CODE @ I INTERNAL RELEASE

ARTICLE INFORMATION SCHEEN VAL: 3

DATE PROP/BOOKED: 07/17/89

BIN NUMBER ;W
STATUS/PROPERTY : E  EVIDENCE
SUBMITTING OFC : 0138 LAVIGNE, BRIAN R
PROPERTY RELEASE: H HOLD CASE PENDING
QUANTTY /AMANT : 1

PROPERTY CCDE  : G GUN

PROPERTY TYPE : OTH OTHER

FHOPERTY NO.



WEIAFiDU  UD oJLEN LY3U PROPERLTY NO

ARTICLE ¢ GUN
OTHER BEAND : HUGER
MODEL : .45 CAL
SERIAL WNUMEER ¢ 4617795
DESCRTIPTTON 1 BLK W/AWOOD HANDLE
ARTICLE INFORMATION SCREEN VAL: 4

DATE FROP/BEOOKED: 07/17/89

EIN hNUMEER 1 W2

STATUS/FROFERTY : E EVIDENCE
SUBMITTING GFC 1 0138 LAVIGNE, BRIAN R
PROPERTY RELEASE: H HOLD CASE PENDING
CUANITY /AAMOUNT & 1

PROPERTY QCDE @ Z MISCELLANECLIS

PROPERTY TYFE : OIH OTHER
ARTICLE : BULLETS
DESCRIFTTON : .45 CAL
ARTICLE INFORMATION SCREEM VAL: S

DATE PROP/BOOKED: 07/17/89

BIN NUMBER : NED

STATUS/PROPERTY : E EVIDENCE
SUBMITTING OFC : 0117 JOINER,STEPHEN
PROCESSING COCE : PD4 FIDM B&W

DATE SENT ¢ 07/18/89

DATE EETUBNED : 09/11/89

PROPERTY RELEASE: H HOLD CASE PENDING
CQUANITY/AMOUNT 1 1

PROFPERTY COCE ¢ 2 MISCELLANECLIS

PROPERTY TYPE 1 OTH OTHER

ARTICLE : FIIM

OTHER ERRND : KODRK

DESCRIPTION : 24 EXPOSURE BLK/AWHT
FINAL DISPOSITION OF PROPERTY VAL: 5

RELEASED TO : LABHY ZELLERS

DATE RELEASED i 09s12/89

RELEASE CLERK : VPC

PROP/DISP CODE : I INTERNAT RELEASE

REMARKS 5

TO BE FILED IN NEGATIVE FILE DRAWER.

5/24/90 1 SET OF 14 PRINTS TO SARD JOE BULCHE. TCO BE DELIVERED BY
COURT LIASCN T.DRISCULL. LZ

ARTICLE INFCEMATION SCREEN VRL: &

DATE PROP/BOCKED: 07/17/89
BIN NUMBER : 4B



09:17:51 05 JUN 1930

STATUS/PROPERTY : E EVIDENCE
SUBMITTING OFC : 0117 JOINER,STEFHEN DREW
PROCESSING CODE : FDL. F.D.L.E.

DATE SENT 1 07/26/89

PROPERTY RELEARSE: H HOLD CASE PENDING
CUANTITY/BMOUNT : 1

PROPERTY OQODE : 2 MISCELLANEOLS
PROPERTY TYPE : OTH OTHER

MRTICLE : HATR
LESCRIPTION : HEAD HAIR OF SUSPECT
ARTICLE INFCRMATION SCEREEN VAL: 7

FROPERTY NO.

DATE PROP/BOCKED: 07/17/83

BIN NRMBER : D48

STATUS/PROPERTY : E  EVIDENCE
SUBMITTING OFC : 0117 JOINER,STEPHEN DREW
PROCESSING OODE : FDL F.D.L.E.

DATE SENT : 07/26/89

PROPERTY REIEASE: H  HOLD CASE PENDING
QUANITY,/AMOUNT : 1

FROPERTY CODE : 2  MISCELLANEOUS

PROPERTY TYPE : OTH OTHER

ARTICLE : HATR

DESCRTPTICON : PUBIC HAIR OF SUSPECT
ARTICLE INFCRMATION SCREEM VAL: 8

DATE FROP/BOCKED: 07/17/83

BIN NUMBER : D4R

STATUS,/PROFERTY : E EVIDENCE
SUBMITTING GFC : 0117 JOINER,STEPHEN DREW
FROCESSING OODE : FOL F.D.L.E.

DATE SENT + 07/26/89

DATE RETURNED ¢ 01/29/90

PROPERTY RELEASE: H HOLD CASE PENDING
QLBNITY/RBMINT : 1

PROPERTY CCCE 1 2 MISCELLANECUS

FROPERTY TYFE : OTH OTHER

ARTICLE 1 SHEETS

DESCRIPTION : 1 PR QUEEN SIZE BEIGE SATIN
ARTICLE INFORMATICN SCHEEN VAL: 9

DATE PROP/BOCKED: 07/20/89

BIN NUMEER 1 D48

STATUS/PROPERTY : E EVIDENCE
SUBMITTING OFC : 0138 LAVIGNE, BRIAN R
PROPERTY RELEASE: H  HOLD CASE PENDING
QUANITY /AMOUNT : 1

PROPERTY CODE : 7  MISCELLANEXLS
PROPERTY TYPE : OTH OTHER

BRTICLE : WALLET



uuuuuu o A A AT

DESCRIPTTON : BLACK TRIFOLD

ARTICLE INFCRMATION SCREEN VAL: 10

PROFERTY NO,

DATE. PROP/BOCKED: (7/20/89
BIN NUMBER 1 D4g

STATUS/PROFERTY : E EVIDENCE
SUBMITTING OFC : 0138 LAVIGNE, BRIAN R

PROPERTY RELEASE: H HOLD CASE PENDING
QUANITY/AMOUNT : 1

PROPERTY ODDE 2 MISCELLANEOUS
FROPERTY TYFE : OTH OTHER
ARTICLE ! FLA DRIVERS LICENSE
SERTAL NUMBER

ARTICLE INFOBMATION SCREEN VAL: 11
DATE PROF/BOCKED: 07/20/89
BIN NUMBER : D48

STATUS/FROPERTY : E EVIDENCE
SUBMITTING OFC : 0138 LAVIGNE, BRIAN R
FROCESSING ODDE : FDL F.D.L.E.

DATE SENT 1 07/26/89

DATE RETUHNED ¢ 01/29/90

FROPERTY RELERSE: H HOLD CASE PENDING
QUANTTY /AMOUNT @ 1

PROPERTY CCDE I 8 CLOTHING,/FUR

PROPERTY TYPE : OIH COTHER
ARTICLE t SHIRT
OTHER BRAND : ISLANDER
DESCRIPTION ¢t RED TOP XL
ARTICLE INFORMATICON SCREEN VAL: 12

DATE FROP/BOCKED: 07/20,/89

BIN NMUMEBER : D48

STATUS/PROPERTY : E EVIDENCE
SUBMITTING OFC : 0138 LAVIGNE, BERIAN R
PROCESSING (OODE : FTOLL F.D.L.E.

DATE SENT 1 07/26/89

DATE BRETURNED : 01/29/90

PROPERTY RELEASE: H HOLD CASE FENDING
CQUANITY /BMOWNT @ 1

PROPERTY CODE : E MISCELLANEOUS
PROPERTY TYFE : OTH COTHER

ARTICLE : POCKET KNIFE
DESCRIPTION 1 BROWN/COFPER SILVER BLADE

ARTICLE INFORMATION SCREEN VAL: 13

DATE FROP/BOCKED: 07/20/89
BIN NUMEER 1 Das



09:17:52 05 JUN 1990 _ PROPERTY NO,

STATUS/PROPERTY : E EVILENCE
SUBMITTING OFC : 0138 LAVIGNE, ERIAN R
FROCESSING CODE @ FDL F.D.L.E,

DATE SENT 07/26/89

DATE RETURNED ¢ 01,/29/90

PROPERTY RELEASE: H HOLD CASE PENDING
QUANITY,/AMOUNT ¢+ 1

PROPERTY OCDE t K CLOTHING/FUR
PROPERTY TYPE : OIH OTHER

ARTICLE : PANTS
OTHER BRAND : RUSTLER
DESCRIPTION t BLUEJEMNS
ARTICLE INFORMATION SCREEN VAL: 14

CONTROL NUMBER : BO01405

DATE PROP/BOOKED: 04/17/90

BIN NUMBER : D48

STATUS/PROPERTY : E EVIDENCE
SUBMITTING OFC  : 0036 CARRCLL, JOHN L
PROPERTY RELEASE: H HOLD CRSE PENDING
CQUANITY /BMOUNT ¢ 1

FROPERTY QODE : Z MISCELLANECUS
PROPERTY TYPE : OTH COTHER

ARTICLE : HATR SARMPLES
DESCRIPTION ¢ COLLECTED FROM VICTIM

FINAL DISPOSITION OF PROPERTY VAL: 14
REMARKS :

PLUCKED AND CH'BESD SCALP AND PUBIC HAIR.
RECETVED FRCM JANE FANNING, ARNP, S.A.V.E. TEAM,
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_RIME SCENE PROCESSING REQ. ST

-]15- 1-001
0440 orrense:ATT HOMICIDE o2 snD TiME occurrep?’ —12-89 000 .

OUTDOOR SCENE ONLY: U INDOOR AND OUTDOOR SCENE: UJ

REPORT #:59-

INDOOR SCENE ONLY: X

LOCATICH e o v R a0 L raaNE 150 i aUSINESS: 'O/ RESIDENTIAEGE
VICTIM'SNAME. L2 e e o e T eiel i is. CONTACTPHONE #:
TYPE(S) OF CRIME SCENE PROCESSING REQUESTED:

[X PHOTOGRAPHS O TIRE IMPRESSIONS OJ PAINT CHIPS

[XLATENT LIFTS O TOOL MARKS O HAIRS/FIBERS

00 SHOE PRINTS 0 BLOOD COLLECTION [0 GLASS/GLASS FRAGMENTS

oTHER: MASTER BEDROOM QUEEN SIZE BED SHEETS FOR HAIR FIBERS.

L e . TS T S, el et e s | e e e i it S e g,
A ——————————————— . —— Al A e e I R — R ———— . 1

VEHICLE PROCESSING: N/A

O INSIDE ONLY O OUTSIDE ONLY O INSIDE AND OUTSIDE
MAKE- 9T Bl L0 Yoo Of TAG it skt | A SN ¥
LOCATION OF VEHICLE: 0 ABC O LP.D. O OTHER:
INVESTIGATING OFFICER._ B+ LAVIGNE sPN #:. 849482 @ sHiFT: A

DATE OF REQUEST._ 07-15-89

REQUEST APPROVED BY:
. SHIFT SUPERVISOR

.D. UNIT USE ONLY!

CRIME SCENE REPORT

DATE REQUEST Receivep: 97/-15789 ~  pprocEsseD gy. OnC: STEPHEN Dy JOINER G a7 ] |
DATE PROCESSED:_ 07~15-89 TIME OF ARRIVAL: 0110 OEPARTURE 028000 0 0 &

- THE ABGVE SCENE WAS PROCESSED AND THE FOLLOWING EVIDENCE COLLECTED:w i Tt 3 o e
I PHOTOGRAPHED THE ENTIRE SCENE; 15 B&W PRINTS. I DUSTED ALL PERTINENT AREAS FOR LATENT

F INGERPRIN D TWO PRINTS| FROM THE EXTERIOR SIDE OF THE MASTER BEDROOM DOOR KNOB.
I LIFTED FROM THE EXTERIOR SIDE OF THE SECOND BEDROOM DOOR KNOB. I
PRINTS, TO INCLUDE A PARTIAL PALM PRINT, FROM THE INTERIOR SIDE OF THE SLIDING GLASS DOOR
LOCATED IN THE LIVING ROOM. I COLLECTED THE BEIGE SATIN QUEEN SIZE SHEETS FROM THE BED IN

THE MASTER BEDROOM; THE POSSIBILITY EXISTS THAT THESE SHEETS CONTAIN SOME SORT OF HAIR FIBERS.

. EEPTRG-

I PLACED ALL EVIDENCE ITEMS COLLECTED INTO LPD PROPERTY FOR 57

PHOTOSTAKEN: B YES 0O NO #B&W ROLL 1 #COLOR ROLES e o s all s |
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ETATE OF FLORIDA in the Cizcals Comrt

Vi Finallas County, Flarids
Dazren Scott Barflald

Defeadant -———%ﬂm -85-0705 ﬂwg

... B
Order of Modification of Probatiofg! =

= ]

~ .r

érmnfﬁil%

g that

THIS CAUSE coming o to be heard, aud being heand in the _SBEL05

before the Honorable —_____Undsenigned Judge
Darren Scott Barfiald

]

hereinafrer reflerred to as the a rEpaad, vens on the

Bth day of __sduly AD, 19 83 placed an probatien for the offense of

VPCDAPACA (Posssssion of Cocaine) = Count IT; o the _Cizowlt
Pospeasicn of Marivana), Count I

Court of —_Slnellas Caumty, for 3 yorm of EHESS_years copsscutive to on® year

Commyunity Control.
inaccordance with the provisions of Chaprer 948 Florida Statures, and,

It further appearing that the aforessld has noe propery condin ol hifiself, bus has violated the

conditions of his probation in a material respect by

Violation of Condition (5) which states, “You will live and remain at llberty without
violating any law. A conviction Lm a court of law will not be mocessary in ordar for
apch & viclation to constitutes a violation of your probation. ™

IH THAT, probationer was arrested by tha Florida Highway Patrol at the latarsection

of B8R 55 (US-19) and Belleair Roed in Clearvater on 5/.2/87 for Oriving Under the
Influonce.

IT, THEREFORE, 15 ORDERED AND ADJUDGED thar he probation of the afaresaid
defendant, ought 1o be modified, and i ls hereby modifiod in sccon nee with Section 048,03 Flarda
Seatutes, in the lollowing manser:

Condition (14] which will state that subject bs oxdazed to svccesafully complete
PLAS .

{, the undernigned probatisner, do request and consent to Modification of Probatiom
os sat forth abowve.

I hereby ncknowledge T am cogisant of my vight to counsel and hearing in chis maccer
apd do [reely and voluntarily valve ay right o same. :"
W = &= '? ;-\-....A.-H—-- \QII-\
‘Probocioner E ]

Dace [Witneus) e

IT 1§ FURTHER ORDERED, That the Clerk of this
ter & copy of same in the Minutes of the Court, and forthwith
Probation Officer fir his use in compliance with the require

DONE AND ORDERED IN OPEN COURT, thi

A certified copy of this order has been defivered to Probationer, who liad been instructed regirding
1ame.

This the day of JADAS

Probation Officer

Sovies’" Prsbaueese pa e201




