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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA
CRIMINAL DIVISION

STATE OF FLORIDA,
Plaintiff.

VS, CASE NO.;: CRCE9-11425CFANO
DIVISION: B

KEVIN HERRICK,
Defendant.

DEFENDANT'S FOURTH AND SUCCESSIVE MOTION FOR POSTCONVICTION
RELIEF AND TO VACATE JUDGMENT AND SENTENCE PURSUANT TO FLA. R.
CRIM. P. 3.850

Defendant-Movant, KEVIN HERRICK. by and through undersigned counsel and pursuant
to Fla. R. Crim. P. 3.850, moves this Honorable Court to vacate his judgment and sentence in this
cause and grant Defendant a new tnal based upon violations of the Due Process Clause of the
Fourteenth Amendment to the United States Constitution and Supreme Court of the United States
holdings in Brady v. Marvland. 373 U.S. 83 (1963), and its progeny for failure to disclose material
information favorable to the defense. as well as the Assistant State Attorney's failure to correct
knowingly false testimony or evidence in violation of US. v. Alzate, 47 F.3d 1103 (11th Cir, 1995),
Napue v. People of State of Hlinois, 79 S.Ct, 1173 (1959), and Giglio v. U.S., 92 8.Ct. 763 (1972).
All claims contained 1n Defendant’s previous motions or amended motions for postconviction
relief, filed May 20, 1993, August 1, 1994, January 8, 1996, are hereby incorporated by reference
mto the instant motion.

PRELIMINARY FACTS




On October 3, 1990, Kevin Herrick was convicted of burglary, sexual battery, and
aggravated battery for the July 15, 1989, attack on Cheryl Hagan and her fiancé Darren “Scott”
Barfield in Pinellas County, Florida.' He was sentenced to life in prison for counts one and two
and 15 years on count three. Mr. Herrick has now spent 37 years in prison for erimes he did not
commit, From his initial questioning by the Largo Police Department. throughout his trial, and up
to the present day, Mr. Herrick has adamantly maintained that he 15 innocent and was in no way
involved in the erimes perpetrated against Ms. Hagan and Mr. Barfield. Despite the fact that there
should have been, there was no physical evidence connecting Mr. Herrick to this violent crime
scene.

The statement of facts below illustrates the State’s case as was presented to the jury at Mr.
Herrick™s 1990 trial; however, after extensive investigation, it is clear that the narrative perpetuated
by the State to convict Mr. Herrick is untrue. Investigation has additionally revealed that the State
had evidence in its possession at the time of the trial that exculpated Mr. Herrick. yet the State
neglected to reveal said evidence to Mr. Herrick's defense counsel. The basis of the motion 1s the
following: the State violated the Due Process Clause of the United States Constitution and the
Supreme Court's mandate in Bradv v. Maryland by 1) failing to disclose a report that likely
identifies the true perpetrator of the cnime; 2) manipulating forensic evidence to mislead the finder
of fact; and 3) failing to disclose significant impeachment evidence related to Mr. Barfield.
Additionally. the prosecutor failed to correct what he knew to be false testimony in violation of
Alzate, Napue, and Giglio, and thus these convictions must fall.

REQUIREMENTS OF A MOTION TO VACATE JUDGMENT AND SENTENCE MADE
PURSUANT TO FLA. R, CRIM. PRO. 3.850

! Mr. Barficld gogs by the name Scott, so. when necessary, he will be referred to as Scott throughout this motion.

Reports generated by law enforcement typreally refer to him by his legal name Darren Barfield, so when those reports
are quoted, Mr. Barfield will be referred to as Darren, These references are to the same person.



Florida Rule of Criminal Procedure 3.850(c) sets forth the required contents of a Motion
to Vacate Judgment and Sentence made pursuant to Fla. R. Crim. Pro, 3.85(:

(1) the judgment or sentence under attack and the court which rendered same;

(2) whether the judgment resulted from a plea or a tral,

(3) whether there was an appeal from the judgment or sentence and the disposition thereof;

(4) whether a previous postconviction motion has been filed, and if so, how many;

(5) il a previous motion or motions have been filed, the reason or reasons the claim or
claims m the present motion were not raised in the former motion or motions:

(6) the nature of the relief sought; and

(7) a brief statement of the facts (and other conditions) relied on in support of the motion.

Fla. R. Crim. Pro, 3.850(c)(1)-(6). Requirements (1), (2}, (3). (4) and (5) are addressed in
the Procedural History. Requirement (6) 18 addressed by the Prayer for Reliel. Requirement (7) 18
met by the section entitled Statement of Facts. This Motion is made under oath as indicated in the
attached Verification. Thus, this Amended Motion is facially sufficient pursuant to Fla. R. Crim.
P. 3.850(c).

PROCEDURAL HISTORY

On August 4, 1989, the State of Florida charged Mr. Herrick via Information with Burglary;
Sexual Battery: and Aggravated Battery for breaking into the Hagan/Barhield residence, while
armed with a knife or scalpel, raping Ms. Hagan, and stabbing or slashing Mr. Barfield with the
knife during Mr. Herrick’s escape. See Information attached as Exhibit A, On October 3, 1990,
Mr. Herrick was convicted as charged. On January 4, 1991, he was sentenced tw life in prison
without the possibility of parole for counts one and two and 15 years on count three by the

Honorable Brandt Downey, Circuit Judge for the Sixth Judicial Circuit of Florida. See Judgment



and Sentence attached as Exhibit B. Mr. Hernick appealed to the Second District Court of Appeal,
which affirmed his convietion and sentence on July 17, 1992, See Hervick v. State, 602 So. 2d 536
(Fla, 2d DCA 1992), The mandate was issued on August 5, 1992,

On July 20, 1993, Mr. Herrick filed a pro se motion for postconviction relief, pursuant to
Fla. R. Crim. P, 3.850, allegig ineffective assistance of trial counsel, That motion was denied on
December 1, 1993, Mr, Herrick appealed the trial’s court denial to the Second District Court of
Appeal. The Second District Court of Appeal affirmed on January 26, 1994, and the mandate was
issued on March 18, 1994, Mr. Hemick also filed a petition for writ of habeas corpus to the Florida
Supreme Court on March 9, 1994, which was denied on March 16, 1994, See Herrick v. State, 637
So. 2d 236 (Fla. 1994).

On August 1, 1994, Mr. Herrick filed a pro se successive motion for postconviction relief,
pursuant to Fla. R. Crim. P. 3.850. That motion was denied on June 6, 1995, by the trial court. Mr.
Herrick moved for rehearing on August 29, 1995, That request was denied on the same day.

On January 8, 1996, Mr. Hemick filed a pro se amended motion for postconviction relief,
pursuant to Fla. R, Crim. P. 3.850. That motion was demied February 14, 1996, Mr. Herrick filed
a motion for rehearing on March 7. 1996, which was denied on March 29, 1996, Mr. Herrick
appealed the trial court’s denial of his postconviction motion to the Second District Court of
Appeal, which affirmed the demial on August 7, 1996. Mr. Herrick’s motion lor rehearing was
denied and the mandate issued October 7. 1996.

On September 10, 1997, Mr. Herrick filed a petition for writ of habeas corpus in the LS.
District Court for the Middle District of Flonida (Tampa). See Kevin Herrick v. Michael W. Moore,

et. al., Case No. 8:97-¢cv-02205-5DM. The petition was denied July 10, 2003. Mr. Herrick



appealed to the U.S. Court of Appeals for the Eleventh Circuit on August 6, 2003. The appeal was
denied and the mandate issued on January 26, 2004,

On April 12, 2004, and March 4, 2005, Mr. Herrick filed two distinet pro se Motions to
Correct lllegal Sentence, pursuant to Fla. R. Crim. P. 3.800. Both motions were denied in one order
on July 1, 2005,

On October 3, 2006, Mr, Herrick filed a motion for postconviction DNA testing, pursuant
to Fla. B. Crim. P. 3.853. That motion was denied on October 12, 2007. Mr. Herrick appealed the
trial court’s denial of his 3.853 motion to the Second Distriet Court of Appeal, The Second District
Couwrt of Appeal affirmed on December 5, 2008, and the mandate 1ssued on December 30, 2008,

This motion is Mr. Herrick’s fourth Rule 3.850 motion, but the first time he has raised the
grounds contained heremn. The new facts which support the instant motion were not raised
previously, The exculpatory evidence on which the mstant motion 1s based was withheld from the
defense at the ume of Mr. Herriek's trial in 1990, Mr. Hermnck did not leamn of the mformation
contained in this motion until June 11, 2025, As such, this evidence was neither available to Mr.
Herrick nor known to him at the time of the completion of his trial and the filing of his previous
Rule 3.850 motions for postconviction relief. Mr. Herrick filed the instant motion within two years
of the disclosure of the withheld evidence to him Thus, this motion 1s timely filed. The Florida
Supreme Court held in Allen v. State, 854 So. 2d 1255 (Fla. 2003):

A defendant's knowledge that the State submitted evidence for testing, however,

does not create a duty to mquire further. Citing Hoffman v. State, 800 So. 2d 174,

179 (Fla. 2001) (noting that the State has the burden “to disclose to the defendant

all information in its possession that is exculpatory™). The defendant's duty to

exercise due diligence in reviewing Brady material applies only after the State

discloses it.
Allen v. State, 854 So, 2d 1255 at 1259.

STATEMENT OF FACTS




In early July of 1989, Mr. Hernick temporarily moved in with a childhood friend, Patrick
Porrey. and his mother, Theresa Porrey. Theresa Porrey was the landlady of a triplex and lived in
the middle unit with her son. T. 106. Cheryl Hagan and her fiancé Darren “Scott” Barfield lived
in the left unit with their newbormn son. T. 105. Mr. Barfield goes by the name Scott and will be
referred to as such throughout this pleading. David Stewart lived in the right unit with his girlfriend
Barbara Forrester. T. 105, On July 15, 1989, Ms. Porrey rushed into Mr. Hernick’s room and woke
him up in the middle of the mght screaming. Ms. Porrey told Mr. Herrick that their neighbor, Ms.
Hagan, had been raped and that she needed his help, Mr. Herrick rushed outside, where he saw
Ms. Hagan standing outside her apartment with her newborn baby.

Shortly after, Mr. Barfield came running up the walkway towards their apartment
screaming a license plate number. See Deposition of Cheryl Hagan at 31 attached as Exhibit C.
Mr. Barlield reported that he chased Ms, Hagan's assailant to a car and memortzed the license
plate number. T. at 90. Ms. Porrey’s neighbor. David Stewart, wrote down the license plate number
and frantically called 911. T. at 7.

Mr. Barfield smoked marijuana with Mr. Herrick earlier that evening and had
paraphernalia, including a bong, in the open in his apartment, so Mr. Herrick told him to “hide his
stuff™ before the police arrived, See Herrick v. Moore, No. 8:97-¢v-2205-T-23MAP, Transcript of
Evidentiary Hearing at 53 and 74 (MLD. Fla. May 20, 2002) attached as Exhibit D. The police
arrived within minutes and began asking all the witnesses what had happened. Officers Brian
Lavigne and Steven McMullen were first on the scene, and Officer Lavigne took lead on the case.
Federal transcript at 409, Shortly after Officers Lavigne and McMullen arrived, Officers Crosby,
Nilsson, and Joiner arrived at the scene as well. Officer McMullen began canvassing for the

suspect with a K9, while Officer Crosby spoke with the witnesses present. See deposition



transcripts of Officers McMullen and Crosby attached as Exhibits E and F. Officer Joiner was the
forensic technician on scene and went inside Mr, Barfield and Ms. Hagan's apartment to process
the scene and collect evidence. Officer Crosby had conversations with Mr. Herrick and Mr.
Stewart, neither of whom could provide additional details, but Officer Crosby did not memorialize
what was actually said. T. at 116.

Ms. Hagan then gave Officer Lavigne an initial account of what happened that evening.
Around midnight, Ms. Hagan woke up to an unknown man on top of her. T. at 23, The man
proceeded to hold a scalpel or a kmife to her throat and threatened to kill her and her baby 1f she
did not perform oral sex on him. T. at 23. After a briefl struggle, her flance, Scott Barfield, came
home. T. at 24. Mr. Barfield rushed mto their bedroom and briefly fought the assailant. T. at 25.
During the struggle, the assailant stabbed or slashed Mr. Barfield with his weapon. T. at 68. The
assailant then put on some clothes and fled the room. T. at 25, Ms. Hagan went to check on her
baby and heard Mr. Barfield tell the assailant that the sliding back door was locked. T. at 26, She
did not see anything else but was told that the assailant fled out the front door. Ms. Hagan reported
that Mr. Barfield then chased the assailant. T. at 26, Ms. Hagan testified that it was pitch black in
her room and she could not identify the assailant. See Deposition of Cheryl Hagan at 15.

Officer Joaner, a Largo Police evidence technician, began collecting evidence at the scene.
He collected nine fingerprints in and around blood on the shiding glass door, doorknobs, and the
doorstop. T. at 126. Officer Joiner reported that he took 15 photos, although he submitted 24 to
evidence and only 14 were provided to the defense. See Officer Jomer Supplemental Report
attached as Exhibit G. Officer Joiner took a photo of Mr. Barfield's bloody shirt but did not collect
it. See Crime Scene Photograph attached as Exhibit H. Officer Joiner also collected the sheets.

which contamed debris. The debris included head hairs, pubie hairs, and a crumpled receipt.



Neither the head hamrs, nor the pubic hairs matched Mr. Herrick. See FDLE Report (Federal
Evidentiary Hearing Exhibit R-30) attached as Exhibit 1. The hairs collected from the bed where
Ms. Hagan was raped also did not match either vietim. Thus, it is reasonable to assume that they
belong to the actual perpetrator. The police did not conduct subsequent investigation into the
receipt found in the bed where Ms, Hagan was raped. The police left shortly after, without
collecting any additional evidence, after only securing the crime scene for approximately 30
minutes. See Deposition of Officer Crobsy at 8.

According to Mr. Barfield, he did not give a full account of what had occurred at that point.
Mr. Barfield specifically did not identify the perpetrator, that if the State’s theory is to be believed.
who was a man certainly known to Mr. Barfield. He only told police that it was pitch black. he did
not know who the assailant was, and the assailant fled in a white car. T. at 75. Mr. Barfield was
transported to the hospital in an ambulance to get treatment for his knife wounds. T. at 76. Mr.
Barfield was briefly treated and called the tnplex from the hospital. refusing to speak to Ms. Hagan.
See Deposition of Cheryl Hagan at 35, Instead. Mr. Barfield spoke with Mr. Stewart before
returning to the triplex. See Deposition of Cheryl Hagan at 35. Mr. Barfield was released from the
hospital after approximately an hour. There 15 no record of how he returned to the triplex.

Ms. Hagan went to her mother’s house, T. 28. Mr, Barfield returned to the triplex, before
Mr. Stewart drove him to Ms. Hagan's mother’s house. T. at 76. Several hours later, around 4am,
Mr. Barfield called the police to report that he knew who the assailant was. T, at 76. Mr. Barfield
claimed that the assailant was Mr. Herrick. T. at 88, Mr. Barfield then provided a written report to
the police. Mr. Barfield reported that an officer told him to change pieces of his version of events
in the report. T. at 89. The officer was likely Officer Hollingsworth, who — according to Officer

Lavigne — collected the written statement. However, Officer Hollingsworth’s supplemental report



was never given to the defense. After collecting Mr. Barfield’s written statement, the police
arrested Mr. Hernick.

Officers collected clothes that they believed to be bloody — although it was later shown to
be mud - as well as a knife and a firearm from Mr. Herrick’s apartment. See FDLE Report (Federal
Evidentiary Hearing Exhibit R-30) attached as Exhibit J. All supplemental reports from the officers
present at the scene claim that another officer collected the evidence. Despite the evidence
technician, Officer Joiner, being present, no officer photographed or memorialized the state of the
apartment, the location of the items collected, or the sliding back door into Mr. Herrick’s room.

Mr. Barfield's statement from the night of the cnime. deposition testimony five months
alter the incident. testimony at trial, and testimony during a postconviction evidentiary hearing all
contradicted one another and contradicted pieces of Ms. Hagan's testimony. There are key facts
that remained relatively consistent throughout Mr. Barfield's recounting of the events. Mr. Barfield
claimed that he was out with Mr. Stewart the night of the incident and came home around midnight.
T. at 66. Mr. Barfield then smoked a cigarette outside, where he heard Ms, Hagan whimper from
their room. T. at 67. Mr. Barfield then reported that he rushed mnto their room, where he saw a man
on top of Ms. Hagan. T. at 15, Mr. Barfield initially stated that it was pitch black and he could not
make out any details about the assailant. Mr, Barfield reported that he got into a brief struggle with
the assailant, who slashed him with lus scalpel or knife. T, at 68. Mr. Barfield then stated that the
assailant tried to leave through the back shding door, where he left a bloody palm pnnt, before
running out the front door. T, at 68, Mr. Barfield reported that he chased the assailant down the
road and lost sight of him as he turned down an alley between two triplexes. T. at 69. The alley
ends in a fence leading to an apartment complex parking lot. There is an electrical box against the

fence that makes jumping the fence an easy task. Mr. Barfield testified that he peered over the



fence and saw the headlights of a white car turn on. T. at 73. Mr. Barfield proceeded to jump over
the fence and hide behind some parked boats to memorize the license plate number as the car
pulled out. T. at 73, Mr. Barfield then ran back to the triplex yelling the license plate number (o
the neighbors who had stepped outside during the commotion. T. at 74. Mr. Barfield gave the
license plate number directly to the police when they arnived. T, at 93,

The State’s theory of the case is that Mr. Herrick assaulted Ms. Hagan, stabbed Mr.
Barfield, ran away from the scene. jumped a fence, was not in the vehicle that immediately fled
the scene, doubled back without being spotted by Mr. Barfield, jumped three more fences, forced
his way into his apartment through a sliding back door that was off its rails and blocked by building
materials, washed the blood off of him, and climbed back into bed in the span of minutes.
Additionally, the State's narrative necessarily asserts that, while he smeared blood on the sliding
glass door and doorknobs in Mr, Barfield and Ms, Hagan's apartment when he touched them, Mr.
Herrick did not get a drop of blood on the shiding glass door in his own room when pushing hard
agamst it to force 1t open. The State withheld entical evidence. knowmgly presented false
testimony, misstated the results of physical evidence testing to the defense, manipulated the
defense into stipulating to falsehoods, and withheld impeachment evidence on its star witness.

CURRENT INVESTIGATION

The following is a description of evidence uncovered during investigations conducted by
undersigned defense counsel, led largely by defense investigator, Dr. Amanda Lewis, Ph.D. See
Declaration of Dr. Amanda Lewis, Ph.D. attached as Exlubit K. This information is then discussed
below in the context of other evidence available at the time of trial and illustrates that if the State

had disclosed the withheld information before Mr. Herrick's trial, the defense would have been
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able to adequately develop its reasonable doubt defense and prevented Mr. Herrick’s wrongful
conviction for these crimes.

In March of 2025, defense investigator and postconviction research consultant, Dr.
Amanda Lewis, Ph.D.. identified an anomalous vehicle property report that lacked a case number
and identifying information consistent with other documents in the Herrick case file. See
Complaint with Accompanying Vehicle/Property Report attached as Exhibit L. Undersigned
counsel emailed the State Attorney’s Office requesting that the State Attorney’s Office provide the
redacted case number from the report on August 7, 2025, The State Attorney’s Office responded
on August 13, 2025, again asserting that the case number from a criminal mischiel complaint was
subject to redaction because it was connected to a sexual assaull case, even though it was provided
pursuant to a public records request for the entirety of Kevin Herrick’s file, which is a sexual
battery case. The letter writes, “We continue to stand by our original exemption applicable to that
public records request, which were sections: 119.071(2)(h), 119.071(4)(c). 119.071(5)(a),
119.0712(2), and 365.171, Florida Statutes. This includes the redactions on the page you attached
m your email.” See August 13, 2025, Letter from Assistant State Attorney Sara Macks attached as
Exhibit M.

The State of Florida has not disputed that this document, seemingly from a criminal
mischief complaint on August 8, 1989, is connected to this case. See September 22, 2025, Letter
from Assistant State Attorney Sara Macks attached as Exhibit N. This document ultimately proved
central to the identification of a viable alternative suspect, Paul Fredette, and to the discovery of
significant evidence withholding and destruction issues. Undersigned counsel emailed Ms. Macks
on November 12, 2025, the following:

Sara:

11



[ guess the better question would be: why was the eriminal mischief report in Kevin
Herrick's file? 1 was expecting an additional letter from you and realized that you
likely believed vour letter sufficiently answered my question. What is the
connection between this report and Kevin Herrick?

[ am happy to talk at your convenience if that's easier - 321-945-7615.

Thanks,
Adlison Miller

Counsel for Kevin Herrick

Ms. Macks responded the same day with the following: T don’t think I can answer that
question. That may be a better question for the police department. | provided you with the original
report and all of its supplements, including the one you are currently referencing. -Sara™ See Ermail
Exchange between Allison Miller and Sara Macks attached as Exhibit O, The police department
has not been able to answer that question and does not have the eniminal mischiefl report and
accompanying vehicle/property report in its file. Thus, the only way to reconcile the discrepancy
in this document becoming a part of Kevin Herrick's case file at the State Attorney’s Office, yet
not part of law enforcement’s file, 1s for this postconviction court to hold a hearing.

On June 11, 2025, through a public records request to the Florida Department of Highway
Safety and Motor Vehicles (DHSMV), Dr. Lewis identified Paul Fredette as the registered owner
of the vehicle referenced i the property report attached to the August 8, 1989, eriminal mischief
complaint. Dr. Lewis informed Mr. Herrick of this discovery the same day. Two days later, on
June 13, 2025, Dr. Lewis learned through records obtamed from the Largo Police Department that
the majority of physical evidence in Mr, Herrick's case had been destroyed on August 4-5, 1992,
priorto the issuance of the mandate on Mr. Herrick's direct appeal.

Following these discoveries, Dr. Lewis™ investigation expanded to determine: (1) whether

any physical evidence still existed: (2) whether the vehicle and license plate evidence had been



suppressed: (3) whether Paul Fredette had proximity. opportunity, or social connections to the
victims; and (4) whether remaining forensic evidence could be independently evaluated using
modern methods.

Between August and October of 2025, Dr. Lewis conducted multiple investigative trips to
Florida. These trips resulted in the recovery and preservation of physical items belonging to Paul
Fredette (including a knife), in person outreach to potential witnesses, confirmation of social and
workplace overlaps between Mr. Fredette and individuals connected to the crime. direct access to
fingerprint cards still held by the Pinellas County Clerk of Court, partial viewing of a VHS
deposition used at trial, and an independent expert review confirming that at least five. potentially
six latent prints ‘of-value’ exist—contrary to the State’s later representation. See Declaration of
Peter Massey attached at Exhibit P.

The following information sets forth those findings in full. It also documents investigative
barriers encountered, mnecluding destroyed evidence, missing police reports, incomplete chain-of-
custody records, and limitations on access imposed by agencies. Throughout this investigation,
efforts were made to respect witness’ boundanies, document dihigence, and preserve evidence
integrity.

I. Scope. Role, and Methodology (March 2025 — October 2025)

Dr. Amanda Lewis, Ph.D., 1s a registered private mvestigator in the Commonwealth of
Virginia and holds a Ph.D. in Criminology. Law, and Society. with specialization in wrongful
convictions and postconviction investigation. In this case, she served as a defense investigator and
postconviction research consultant.

Her mvestigative methodology meluded:

e Systematic review of discovery and historical case files

13



» Public records requests to state and local agencies

e Background and relational research using public records

e In person site visits and witness outreach

o [Evidence recovery and preservation i coordination with a licensed Florida mvestigator

e (Consultation with forensic and fingerprint experts

All investigative actions described below were undertaken for the purpose of identifying

suppressed evidence, evaluating the integrity of prior forensic conclusions, and determining
whether alternative suspects and investigative leads had not been disclosed or adequately explored.

I Initial Document Review and Vehicle Property Report (March 2025)

Dr. Lewis first reviewed the approximately 1.600-page document production from the State
Attommey’s Office for the Sixth Judicial Circuit of Florida during the first week of March 2025,
During this review, she identified a two-page vehicle property report that appeared anomalous
within the broader file. The report lacked a case number and contained redactions and labeling
mnconsistent with nearly all other documents in the production.

Victim names were routinely redacted in the file: however, case numbers were not. The
absence of a case number on this document obscured its relevance and made it difficult to
immediately determine whether it pertained to the Hernck case. Based on its contents, however, it
appeared possible that the report was related to a vehicle observed in connection with the July
1989 assault.

Subsequently, on August 7, 2025, undersigned counsel submitted a public records request
for simply the case number associated with the criminal mischief complaint and accompanying
vehicle/property report. The State of Florida responded on August 13, 2025, that “it continue[d] to

stand by our origmal exemptions applicable to that public records request, which were sections:
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119.071(2)(h), 119.071(4)(c), 119.071(5)a), 11.0171(f), and 365.171, Florida Statutes.” See
Exhibit M.

1. DHSMVY Records and [dentilication of Paul Fredette (June 11, 2025)

On June 11, 2025, Dr. Lewis reviewed the DHSMV response and learned that the regstered
owner of the vehicle was Paul Fredette. She informed Mr. Hermick of this discovery the same day.

Subsequent background research revealed that Paul Fredette had a 1979 conviction for
sexual battery involving his young daughter, with conduct spanning approximately five years.

Recognizing the potential relevance of this information, she immediately requested
additional case records from the Pmellas County Clerk of Court and began broader research into
Mr. Fredette's background, residences. and family members who may have had access to the
vehicle.

IV. Discovery of Evidence Destruction (June 13, 2025)

On June 13, 2025, two days after identifying Paul Fredette as the vehicle owner, Dr. Lewis
learned through records obtained from the Largo Polhice Department that the majority of physical
evidence in this case had been destroyed on August 4 and August 5. 1992, These destruction dates
occurred either prior to or contemporaneous with the issuance of the mandate on Mr. Herrick's
direct appeal.

Prior to this disclosure, neither Dr, Lewis nor other members of the defense team had
reason to believe that the physical evidence had been destroyed. This discovery substantially
altered the scope and urgency of the investigation and necessitated immediate efforts to determine
what evidence, il any. still existed.

V. Largo Police Department Records and Missing Documentation (June-October 2025)

15



Dr. Lewis made repeated public records requests to the Largo Police Department seeking
full chain-of-custody documentation and identification of any remaining evidence. Dominick
Precopio of the Largo Police Department located 37 pages of records on microfilm and confirmed
the 1992 destruction dates.

Cross-referencing these materials with prior records, revealed references to supplemental
police reports authored by Officers Paulson and Hollingsworth that were never produced in
discovery and could not be located in the State Attorney’s Office files. Despite repeated inquiries,
the Largo Police Department indicated that no additional records existed beyond what had been
provided.

Further correspondence in October 2025 with Mr. Precopio and Anita Fowler highlighted
inconsistencies involving court-order notations dated January 13, 1994, signed by evidence
specialist Vivian Caphart—well afier the alleged destruction of the evidence. These notations
appeared inconsistent with claims that the evidence had already been destroyed.

V1. Development of Paul Fredette as an Alternative Suspect, a.k.a. the Likely Perpetrator

Followmg identification of Paul Fredette as the vehicle owner, Dr. Lewis mvestigated Mr.
Fredette's residences and social connections. Records showed that Fredette lived approximately
three minutes from the crime scene at Westgate Mobile Home Park at the relevant time.

The supplemental vehicle report referenced contact with a “park manager,” prompting
outreach to current and former Westgate residents and management. Multiple individuals
corroborated that a woman named “Debbie™ was likely the park manager in 1989, Fieldwork at
Westgate and surrounding businesses also revealed that a police substation had been installed at
the park in the mid-1990s, consistent with contemporaneous reports of frequent law enforcement

activity.
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VII. Recovery and Preservation of Physical Evidence (Aueust 8—12, 2025)

Through investigative research, Dr. Lewis identified Rita Rudny as having a connection to
Paul Fredette through his niece, Annette Gendron. Ms, Gendron’s mother, Carol, was Paul
Fredette's sister. Mr. Fredette lived with Carol Gendron over the years mostly but would get kicked
out for drinking repeatedly, He would then experience a pertod of bemg unhoused or living 1n
temporary housing, before returning to his sister.

Ms. Rudny can best be described as Ms. Gendron’s chosen family. Ms. Gendron and Ms.
Rudny currently live on the same property next door to each other. Mr. Fredette lived on the
property until he was admitted into a care home, where he ultimately died. Thus, Ms. Rudny was
well acquainted with Mr. Fredette.

After reviewing Mr. Fredette's criminal history to ensure informed and sensitive contact,
Dr. Lewis spoke with Ms. Rudny, who indicated that Mr. Fredette lived with his niece toward the
end of his life and that his belongings remained stored there.

At Dr, Lewis’ request, Ms. Rudny searched for those belongings while wearing gloves and
preserving any items in paper bags. On July 5, 2025, she reported finding a pocketknife that Mr.
Fredette regularly carried. After reviewing photographs and videos of the knife, Dr. Lewis traveled
to Florida with investigator Clifford Blum from August 812, 2025, to retrieve the knife and
additional personal items.,

All items were photographed. logged, and secured in Mr, Blum'’s Largo office. Preliminary
research indicated the kmife was a two-blade Barlow-style pocketknife unlikely to have been
manufactured afler 1989,

VIIL. Identification and Examination of Remaining Evidence (October 9, 2025)
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Despite the destruction of most physical evidence. fingerprint cards used at trial remained
in the custody of the Pinellas County Clerk of Court. After being told that access was unlikely, Dr.
Lewis contacted evidence custodians directly and secured permission to view the materials in
Person.

On October 9, 2025, at approximately 11:00 a.m., Dr. Lewis and journalist Gilbert King
viewed the VHS deposition of Theresa Porrey used at trial (partial viewing permitted) and
examined the fingerprint cards while wearing gloves. They took high-quality photographs of the
cards, which were significantly clearer than prior scanned copies.

Evidence custodian Marlica Tomhinson confirmed custody of these materials. Access to
the full VHS deposition of Ms. Porrey remains pending a court order.

IX. Independent Fingerprint Expert Review

Upon returning from Florida, Dr. Lewis provided the fingerprint photographs to an expert
fingerprint examiner. Peter Massey, a fingerprint examiner with a laboratory based at the
University of South Florida — St. Petersburg, subsequently advised that at least five latent prints
were “of-value’, and possibly six, Notably, at least one prmt previously reclassified by the Largo
Police Department as “not of value” was determined by Mr. Massey to be “of-value.”

In addition to reviewing the fingermprint cards, Mr. Massey advised that his laboratory is
capable of using a cyanoacrylate (commonly referred to as “super-glue fuming™) technique to
develop latent fingerprints on physical objects. This technique is particularly significant because
it can successfully develop high-quality fingerprints from items on which prints were deposited
long ago.

Based on this capability, Mr. Massey offered to attempt latent fingerprint development on

any and all personal items recovered from Paul Fredette. Successful development would allow
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direct comparison between any prints recovered from those items and the unidentified latent prints
from the enme scene.

X. Witness Contact Attempts and Limitations

Dr. Lewis made documented attempts to contact individuals present on or connected to the
events of July 15, 1989, Patrick Porrey and David Stewart are deceased. Dr. Lewis spoke with
Patrick Porrey's sister, Sandi Porrey, who recalled that law enforcement frequently targeted her
brothers.

Dr. Lewis contacted Barbara Forrester in person in the summer of 2025, Ms. Forrester later
communicated by text and stated that she and David Stewart believed Patrick Porrey was
responsible for the attacks on Ms. Hagan and Mr. Barfield. She also indicated she was likely
working late at Honeywell on the night of the offense.

Dr. Lewis attempted respectful contact with Cheryl Hagan through written correspondence
and an in-person delivery to her mother, Reta Hagan. After receiving a call from Cheryl’s husband.
Curtis Sullivan, requesting no further contact, outreach ceased to Ms. Hagan immediately.

In January 2026, Dr. Lewis spoke with Angelina Barfield, who married Scott Barfield in
1992. Ms. Barfield reported that she had not been informed of the events underlying this case at
the time and did not have specific information regarding the July 1989 incident. She indicated that
she believed Mr, Barfield continued to reside in the Largo area.

X1, Summary of Findings and Outstanding Questions

This investigation identified suppressed vehicle evidence, destruction of physical evidence
during the pendency of appeal, surviving forensic materials contradicting later representations by

the State. and substantial social. geographic. and workplace overlap between an alternative suspect
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and individuals connected to the erime. It further documented extensive field investigation, record
collection, and witness outreach conducted across multiple jurisdictions.

Importantly, this investigation has also engaged multiple independent forensic
disciplines—including  latent  fingerprint  analysis, touch DNA  evaluation, and forensic
pathology—to assess whether surviving evidence may yield probative results under modern
scientific methods, These efforts reflect a deliberate, methodical approach to testing alternative
suspect theories using validated forensic techmques rather than speculation.

Outstanding questions remain regarding missing supplemental police reports authored by
Officers Paulson and Hollingsworth, full access 1o the VHS deposition of Ms. Porrey used at trial,
and completion of pending expert analyses.

The State of Florida withheld three key preces of evidence that had they been disclosed
would have altered the outcome of Mr. Herrick’s trial: 1) the license plate number identified by
Scott Barfield on the vehicle fleeing from the crime scene the night of the attack: 2) that five, likely
six, fingerprint lifis, collected from a place where the perpetrator would have had contact, were
‘of-value’; and 3) impeachment information regarding Scott Barflield. the State’s star witness.
Because the State refuses to disclose the case number for the criminal mischief complaint wiath the
attached vehicle/property report contamed within Mr. Herrick's case file. while not directly
disputing that the report is relevant to Mr. Herrick’s case, the adverse inference belongs to Mr.
Herrick. The complaint and vehicle/property report must be relevant to his case, and the most
likely conclusion is that it is relevant because the license plate number of the vehicle in that report
15 the same as the heense plate number identified by Scott Barfield on July 15, 1989, as the license

plate he observed on the vehicle fleeing from the crime scene. Occam’s razor: when faced with



competing hypotheses, the simplest explanation — requiring the fewest assumptions — is usually
the best. The only way this issue can be resolved 1s in a hearing.

Brady requires the State, in its capacity as prosecutor, (o adhere o certain standards.
Specifically, Brady mandates the disclosure of material evidence favorable to the defense—
particularly evidence tending to exculpate the criminal defendant. A violation of Brady constitutes
a serious offense because it signifies that the State has violated the defendant’s constitutional rights
to a fair trial and due process of law. Not only did the State fail to disclose the exculpatory license
plate number from the vehicle fleeing from the crime scene, that one, potentially two additional
fingerprint lifts were ‘of~value’, and impeachment information related to Scott Barfield, but the
State also deprived Mr. Herrick’s trial counsel from fully investigating the actual perpetrators of
the crime and presenting material, substantial evidence to the jury in support of the defense
argument that Mr. Herrick was not the perpetrator. See Rogers v. State, 782 So. 2d 373 (Fla. 2001)
(holding that “courts should consider not only how the State’s suppression of favorable
information deprived the defendant of direct relevant evidence but also how it handicapped the
defendant’s ability to mvestigate or present other aspects of the case.”). Where, as here, defense
counsel’s strongest argument was reasonable doubt, based on a theory of police negligence or
misconduct and misidentification, and that the crime was committed by another individual, and
there is no physical evidence conclusively proving Mr. Herrick’s guilt, the failure to disclose the
existence of the information addressed herein constitutes a violation of the Fourteenth Amendment
Due Process Clause. The withheld license plate number, the withheld unidentified latent
fingerprint lifts, and the withheld impeachment evidence regarding Scott Barfield undermines the
entirety of the prosecution theory that this was a crime committed by Kevin Herrick, and points to

other more likely suspects as the perpetrator of these crimes. Independently all these Brady



violations, as well as the Alzate/Napue violation, require this postconviction court to vacate Mr.
Herrick's judgment and sentence and award him a new trial, but it is the “cumulative effect of the
suppressed evidence that must be considered when determining materiality.” citing Kyvles, 514 LS.
al 436 & n. 10, 115 5.Ct. 1555, “It 1s the net effect of the evidence that must be assessed.” citing
Jones v. State, 709 So. 2d 512, 521 (Fla. 1998); see Kyles, 514 U.S. at 436 & n. 10, 115 S.Ct.
1555." Way v. State, 760 So. 2d 903, 913 (2000). The violation of principles, which were
established to promote and protect a criminal defendant’s right to a fair tnal, 1s grounds for
immediate relief.

GROUNDS FOR RELIEF

I. MR. HERRICK WAS DENIED DUE PROCESS WHEN THE STATE WITHHELD
CRITICAL EXCULPATORY EVIDENCE FROM DEFENSE COUNSEL AND, BY
EXTENSION, THE JURY DURING DISCOVERY AND MR. HERRICK'S
CRIMINAL TRIAL IN VIOLATION OF BRADY V. MARYLAND.

“The suppression by the prosecution of evidence favorable to an accused.” violates due
process. Brady v. Marvland, 373 U.S. 83, 87 (1963); Kvles v. Whitley, 514 U.5. 419, 437 (1995),
Strickler v. Greene. 527 ULS. 263, 281-82 (1999). See also Mordenti v. State, 894 50, 2d 161, 168
(Fla. 2004) (“Brady requires the State to disclose material information within the State’s
possession or control that tends to negate the guilt of the defendant.”). The United States Supreme
Court further asserted in Brady that a state’s suppression of material evidence will result in a new
trial “irrespective of the good faith or bad faith of the prosecution.” Brady, 373 U.S. at 87. See also
Guzman v. State, 868 So. 2d 498, 506 (Fla. 2003) (“The Brady standard of matenality applies
where the prosecutor fails to disclose favorable evidence to the defense.”). To establish a Brady

violation the defendant must show (1) that favorable evidence, either exculpatory or impeaching,

(2) was willfully or inadvertently suppressed by the State, and (3) had the jury had that non-



disclosed evidence, there is a reasonable probability they would have acquitted the defendant.
Chwen v, Stare, 986 So. 2d 534, 547 (Fla. 2008) (citation omitted),

Mr. Herrick has exercised reasonable diligence in timely filing this Brady claim within two
vears of when the favorable, exculpatory evidence was first disclosed to him. Despite requests
from different entities for Mr. Herrick's file from either the State Altorney’s Office for the Sixth
Judicial Circuit or the Largo Police Department, all involved parties have confirmed that the first
time that Mr. Herrick was alerted that the anomalous criminal mischief complaint with
accompanying vehicle/property report contained a reference to a license plate number connected
to a vehicle registered to registered sex offender Paul Fredette was June 11, 2025, Mr. Herrick
could not have possibly known about the connection of that license plate number to Paul Fredette,
even whilst exercising due diligence. The investigation further uncovered, after June 11, 2025, that
either one or both latent fingerprint [ifts identified as not "of-value’ by the Largo Police Department
were ‘of-value.” Again, this information could not have been known to Mr. Herrick. Lastly, Mr.
Herrick was unaware of Mr. Barfield’s criminal history and given that some of 1t is lacking from
public docketing databases. there was no way this mformation could have been known to Mr.
Herrick. Or that Mr. Barfield's sentences fell below the norm of sentencing ranges typically
negotiated by the State Attorney’s Office for the Sixth Judicial Circuit, lending someone to
conclude that either Mr. Barfield or his neighbor and friend, David Stewart, who also has a lengthy
drug-related criminal history, could have had a confidential informant-type relationship with the
Largo Police Department.

The law establishes a carve out time-limit exceplion for Brady claims pursued in a Rule
3.850 motion. The Florida Supreme Court in Davis v. State held that there was an exception to the

time-limit rule for bringing a successive motion for postconviction relief, if facts supporting claim



were unknown 1o a prisoner and could not have been ascertained by the exercise of due diligence.
See Davis v. State, 417 So. 3d 242 (Fla. 2005). Mr. Davis’s claim failed. The Florida Supreme
Court noted:

Davis's Brady claim is untimely. The relevant exception to the time-limit rule here

15 “if the facts supporting the claim *were unknown to the [defendant] and could

not have been ascertamned by the exercise of due diligence.’” Id. (alteration n

original) (quoting Fla. R. Crim. P. 3.851{d)(2)(A)). Davis's claim does not fall

within that exception. Davis knew not just of the slides but of the medical

examiner's finding of pneumonia, The defense obviously could have examined the

slides, including for the purpose of rebutting the medical examiner's

testimony. See id. (concluding that Brady claim was untimely where defendant

“had access to” relevant witnesses “and could have questioned” them regarding the

matter).

Davis v, State, 417 So. 3d 242 at 247,

The facts in the instant case are clearly distinguishable. The State never disclosed the
license plate number reported to law enforcement by Scott Barfield and David Stewart on July 15,
1989, to Mr. Herrick or his counsel. let alone the possibility of that license plate number belonging
to a vehicle registered to a registered sex offender. Mr, Herrick could not have known that lact,
despite exercising due diligence. He also could not have known that the latent fingerprint lifts
reported by the Largo Police Department as not “of-value.” were, in fact, ‘of~value.” And he could
not have known of Scott Barfield’s history with the criminal justice system. Thus, this motion is
timely filed.

While the information contained herein is presented as one claim, it contains three subparts:
1) the State’s failure to disclose the license plate number from the vehicle to which Scott Barfield
pursued the fleeing perpetrator; 2) the State’s failure to disclose that five, potentially six, latent

fingerprint lifts were ‘of-value,” and only four belonged to Scott Barfield, while none belonged to

Kevin Herrick: and 3) the State’s failure to disclose impeachment evidence regarding Darren



“Scott” Barfield. Independently and cumulatively these Brady violations warrant Mr. Herrick a
new trial.

® THE STATE FAILED TO DISCLOSE THE LICENSE PLATE NUMBER FROM
THE VEHICLE TO WHICH SCOTT BARFIELD PURSUED THE FLEEING
PERPETRATOR.

AL The first prong of Brady 15 satisfied because the evidence withheld by the State here
was both favorable and exculpatory. It is clear that the evidence withheld in Mr.
Herrick's case was both favorable and exculpatory.

It is clear that if the license plate number that Scott Barfield observed on the car fleeing
crime scene belonged to someone other than Kevin Herrick, that mformation would be
exculpatmg. Mr, Barfield ran back to the scene of the ¢rime after chasing the perpetrator, yelling
out a license plate number, yet, if the State’s evidence 15 to be believed. none of the spectators on
scene, nor law enforcement recorded that license plate number. That defies logic and constitutes
either willful destruction of evidence or gross negligence. but either way, pursuant to Brady,
parsing out the why has no moment here. It stands to reason that someone did, in fact. collect that
license plate number, and afier Mr. Barfield contacted law enforcement at 4 am, to identify Mr.
Herrick as the perpetrator, subsequent investigation into that license plate number ceased. Perhaps
the license plate would have never surfaced but for a criminal mischief complaint with an
accompanying vehicle/property report provided pursuant to a public records request for Kevin
Herrick’s file [rom the State Attorney’s Office.

The State of Florida provided that report with Mr. Herrick’s case file pursuant to a public
records request for the entire file and has not disputed that the document is related to Mr. Herrick's
case. The only concetvable connection between the document and Mr. Herrick's case 15 the license
plate number on the document. a license plate number that just so happened to belong to a vehicle

registered to a registered sexual offender who was living in the area al the time,



There 18 no question that this information is favorable to the defense, as it exculpates Mr.
Hermick by pointing to another individual as the actual perpetrator. Thas 1s especially true in the
instant case, where defense counsel's primary defense presented at trial was reasonable doubt
based on misidentification, spurred on by police negligence or misconduct. Had the defense been
aware of the hicense plate number from the fleeing car, the defense would have acted dilferently
in preparing for and presenting its case at trial. Introduction of the license plate number belonging
to Paul Fredette, along with favorable evidence developed through subsequent defense
investigation, both imphicating the actual perpetrator, would have completely undermined the
State’s theory of prosecution and furnished reasonable doubt that Kevin Herrick was responsible
for the attacks on Cheryl Hagan and Scott Barfield. Thus. the suppressed evidence is favorable.
and the first Brady prong is satisfied.

B, The second prong of Brady 13 likewise satisfied where the State Attorney’s Office,
through its agents. the Largo Police Department, failed to disclose the evidence.

Again, it defies logic that the State Attorney’s Office did not have the license plate number
that Scott Barfield shouted as he returned, running, after pursuing the fleeing perpetrator on July
15, 1989, Assuming it did, it was clearly not turmed over to the defense before trial, as any license
plate number connected to this case as belonging to sexual offender Paul Fredette was first
disclosed to Mr. Herrick on June 11, 2025, after his investigator, Dr. Amanda Lewis, Ph.D..
reviewed what the State disclosed pursuant to a public records request for the entirety of Mr.
Herrick's file. According to testimony. David Stewart provided the license plate number on the
911 call, and then again directly to the responding officers on scene. Even if the Assistant State
Attorney was never made aware of the license plate number, the fact that the Largo Police
Department never provided this information to the State Attorney is no defense to this ¢laim and

it also does not appear to be the case here. The knowledge and possession of this favorable



evidence by this law enforcement agency charged with investigating this case imputes to the State
Attomey, See Gorham v. State, 397 So. 2d 782 (Fla. 1992) (holding that “the state attorney 1s
charged with constructive knowledge and possession of evidence withheld by other state agents.
such as law enforcement officers.”). The exculpatory evidence was suppressed, either
inadvertently or willfully, by the State Attorney’s Office.

Notably, Brady does not impose a due diligence requirement on a defendant. nor is a
defendant required to compel production of favorable evidence which is material, in that the
evidence tends to negate the guilt of the accused or tends to negate the punishment. See Allen v.
State, 854 So. 2d 1255, 1259 (Fla. 2003); Maharaj, 778 So. 2d at 953-34. Rather, “a rule thus
declaring ‘prosecutor may hide, defendant must seek’, is not tenable in a system constitutionally
bound to accord defendants due process.” Banks v. Drehtke, 540 U.S. 668, 696 (2004),

At no point during the discovery process or the trial was Mr. Herrick’s counsel given a
copy of the exculpatory license plate number for a vehicle registered to sexual predator Paul
Fredette. Thus. this second Brady prong is satisfied.”

C. The third and final prone of Bradv is also satisfied because the evidence at 1ssue passes

the materiality inguiry where there is a ‘reasonable probability’ that had it been

disclosed and introduced at trial, the verdict would have been different: and therefore.
the State’s failure to disclose it prejudiced Mr. Herrick.

= 1t should be noted that aside from the constitutional requirements outlined in Brady. even Florida’s discovery rules
clearly required disclosure. Fla. B Crim. P, 3.220(b)( | i A) requares that the names and addresses of witnesses who
may have mformation relevant o a charged offense must be furnished i the discovery process. Specifically, the State
must provide the defense “a list of names and addresses of all persons known to the prosecutor to have information
that may be relevant to any offense charged or any defense thereto.” See Fla. B Com. P 3.220(b) LA ) (emphases
added), Notably, the State violates its discovery obligation when it fails to disclose the names of witnesses and possible
witness, even when the witnesses do not make statements or appear in reports. See Smivh v, State, 882 So. 2d 1050
{Fla, 4th DCA 2004) (holding that it was a discovery violation when the State failed to disclose the name of a person
who might have known information relevant to the defense, even thouzh the name was known only to the investgating
officer), Furthermore, for purposes of Fla. B. Crime. P, 3 220, the phase “known to the prosecutor” does not limit the
ohligation of the State in discovery, Rather, like m the Brady context, the knowledge of all relevant State actors 1=
imputed o the prosecutor. See Wilson v Stare, 789 8o, 2d 1127 (Fla. 2d DCA 2001 ) (holding that 1t is not a defense
to 1 discovery vielation by the State to say that the prosecutor was personally unaware of the information becouse
police knowledge is imputed to the prosecutor). Thus, the State also violated Florida law in not torming over the
exculpatory license plate number.
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The State’s failure to disclose the license plate number and the existence of other viable
suspects prejudiced Mr. Herrick at his trial. In order to show that the State’s failure to disclose the
evidence at issue prejudiced the defendant, he must demonstrate that had the jury known of this
evidence, there is a reasonable probability that the jury would have acquitted. Mordenti, 894 So.
2d at 170. In order to determine what constitutes a “reasonable probability of acquittal”, the United
States Supreme Court stated that:

The matenality inquiry 1s not just a matter of determiming whether, after

discounting the meculpatory evidence in light of the undisclosed evidence, the

remaining evidence 1s sufficient to support the jury’s conclusions. Rather the
question is whether “the favorable evidence could reasonably be taken to put the

whole case in such a different light as to undermine confidence in the verdict.,”

Strickler, 527 U.S. at 290 (quoting Kyles v. Whitley, 514 UL.S. 419, 435 (1995)). See also Way v.
State, 760 So. 2d 903, 912 (Fla. 2000) (quoting Young v. State, 739 So. 2d 553, 559 (Fla. 1999)
and noting that “the ‘ultimate test’ in determining if a Brady violation occurred is whether
‘confidence in the outcome of the trial is undermined to the extent that there i1s a reasonable
probability that had the information been disclosed to the defendant, the result of the proceeding
would have been different™).

Here. the State’s case rested on Mr. Herrick's alleged opportumty to commut the erime.
albeit the opportunity suspect, and relied completely on witness statements placing Mr, Herrick at
the cime scene at the time of the crime. However, defense witnesses contradicted the State’s
timeline by placing Mr. Hermck in bed at the time of the crime and fingerprint impressions
recovered at the crime scene could not be matched to Mr. Herrick. In fact, there was no physical
evidence indicating that Mr. Herrick was the perpetrator of these crimes. The defense maintained

that Mr. Herrick did not commit the crime and that another imdividual was responsible for the

attack on Ms, Hagan and Mr. Barfield,



Even though the State was in possession of the exculpatory license plate number in 1989,
this evidence was not disclosed to the defense. Mr. Herrick did not leam of the connection to Paul
Fredette until June 11, 2025, Additionally, law enforcement did not conduct further investigation
into the license plate number that Scott Barfield observed on a car fleeing from the crime scene.
Or perhaps 1t did but did not disclose the results. The State’s failure to disclose the hcense plate
number prohibited the defense from preparing fully for trial and effectively providing reasonable
doubt for the jury. This is so because a defense investigation subsequent to the disclosure of the
criminal mischief complaint with accompanying vehicle/property report, detailed above, pomted
to a car registered to Paul Fredette who has a history of similar crimes, as the actual perpetrator of
these crimes. The State’s suppression of the license plate number substantially prejudiced Mr.
Herrick. as it completely cut off his trial counsel’s ability to adequately develop its reasonable
doubt defense.

Had the jury known about the existence of the actual perpetrator, as revealed by the license
plate number on the fleeing vehicle and subsequent defense investigation. it would have
undermined the State’s case against Mr. Herrick, and in light of the remaining evidence, would
have created a reasonable doubt as to his guilt. There is no question that armed with this
information, at minimum, there is a reasonable probability that the jury would have acquitted.
Therefore, the appropriate remedy for the State’s failure to disclose the license plate number 15 to
vacate Mr, Herrick’s conviction and sentence and grant a new trnial. See Floyd v. Stare, 902 So. 2d
775 (Fla. 2005) (holding that the State’s failure to disclose mere police reports indicating an
eyewitness testimony implicating third persons constituted a Brady violation and warranted a new

trial).



e The State failed to disclose that six latent fingerprint lifts were *of-value,” and only
four belonged to Scott Barfield, while none belonged to Kevin Herrick. Thus, there
are two unidentified latent lifts which must belong to the actual perpetrator.

On July 15, 1989, Officer Steven Joiner, an evidence technician with the Largo Police
Department. reported to the triplex on Audubon Roead. Officer Jomer inspected the scene. where
he took fifteen photographs, collected the sheets from the bed, and lifted nine fingerprints,
mcluding a partial palm print. Officer Joiner’s crime scene report indicates that he lifted two prints
from the exterior of the bedroom door. one print from the extenor of the second bedroom door.
and six prints, including a partial palm print, from the sliding glass door, Of the nine fingerprints
lifted, Officer Joiner determined immediately that six were “of-value’ and affixed them to a white
index card. T. 128-129. Officer Joiner then affixed the six ‘of-value’ fingerprints to a white index
card. See Exhibit .

The Angerprints were taken out of evidence by the Largo Police fingerprint analyst John
Barone on July 18, 1989, just days after the incident. See Evidence Logs attached as Exhibit R,
For ten months, the Largo Police fingerpnint analyst purportedly held onto the fingerprints from
the scene of the crime, as well as those from Mr, Hernck, and did nothing to venfy their identity.
In those ten months. the State requested the results of the analysis three times. Additionally, Mr.
Herrick’s first attorney requested the results, then his second attorney requested them more
forcefully while Mr, Herrick sat in jail awaiting the results.

Officer Barone finally tested the fingerprints from the crime scene against Mr, Herrick's
fingerprints on May 25, 1990. Officer Barone found that the six “of-value” prints identified by
Officer Joiner “were not similar to™ those of Mr. Herrick. See Officer Barone's Reports attached
as Exhibit S. Someone from the State Attorney’s Office noted “NOT GOOD!” reference these

results, and after, the results changed. See SAO notes attached as Exhibit T. Fifteen days later, on
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June 5, 1990, the same officer tested the same fingerprints against the two victims' fingerprints
and found that “all fowr prints on file were identified as [matching] victim Darren Barfield.” See
Exhibit 5. The State provided only the second report to the defense with an acknowledgement of
tangible evidence on June 13, 1990, and only introduced via stipulation “All of the fingerprints
lifted and identified by the prior witness were those of the victim Darren Scott Barhield.” T. 138-
139.

That stipulation is not an accurate factual statement, and one Mr. Herrick's counsel would
presumably not have stipulated to if he had known of the first report. Of the six prints reported of-
value’. according to Officer Jomer, none of them were to similar to the known fingerprints of
Kevin Herrick, but there is no report that states all six of those prints belonged to Darren Scott
Barfield. There is a report that states, “The four latent prints on file were identified as the left
index, middle. ring and thumb ol victim Darren Barfield.” However, there were more than four
latent prints on file. All the fingerprints lifted and testified to by the prior witness in trial [Officer
Joiner] were not all identified as belonging to Mr. Barfield. There are two prints ‘of-value’ that
have not been identified, but we know they do not belong to Mr. Hernick. It 1s reasonable to assume
they belong to the actual perpetrator of these crimes.

The prosecutor in this case did nothing to correct that false testimony. “It is established that
a conviction obtaned through use of false evidence, known to be such by representatives of the
State, must fall under the Fourteenth Amendment.” See Napue v. People of State of Illinois, 79
S.CL 1173, 1177 (1959). There is at least one, if not two prints “of-value’ that do not match Mr.
Herrick and presumably do not match Mr. Barfield, or they would have been included. Allowing

stipulated testimony that all prints lified — following Officer Joiner’s testimony that there were six
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prinis ‘of-value’ — belonged to Mr. Barfield is the tvpe of evidence contemplated by the United
States Supreme Court in Napwe. See further argument infra. Thus, these convictions must fall.

The State’s failure to disclose the first fingerprint analysis of Officer Barone constitutes a
Brady violation and a demal of Due Process. The mitial fingerprint analysis conducted by the State
referenced six “of-value’ prints that did not match Mr, Herrick, before changing the analysis to
show that only four *of-value’ prints existed and, according to the State, they all matched Mr.
Barfield. The initial *of-value’ analysis done by Officer Barone matches Mr. Massey’s current
analysis ol the fingerprints; however, this was not the analysis introduced at trial. These were prints
that were in the State’s possession for ten months before any analysis was done, and after the first
analysis was NOT GOOD!, according to the prosecutor, the analysis changed to help the State’s
narrative. The failure to provide both reports of fingerprint analyses done on the same set of
fingerprints constitutes a violation of the requirements under Brady and a deprivation of Mr.
Herrick’s Due Process nights.

A. The first prong of Brady is satisfied because the evidence withheld by the State here

wis both favorable and exculpatory. It i1s clear that the evidence withheld in Mr,
Herrick s case was both favorable and exculpatory.

One need look no further than the prosecutor’s own words — “NOT GOOD!™ — to know
that the initial fingerprint report detailing that the six latent lifts ‘of-value” reported as being
dissimilar to Kevin Herrick is both favorable and exculpatory evidence to Mr. Herrick.

Thus. the first Brady prong is satisfied.

B. The second prong of Brady 18 likewise satishied where the State Attorney”s Office failed
to disclose the evidence.

An exchange at the bench during the trial testimony of Officer Joiner proves that the State
failed to disclose the first fingerprint report from Officer Barone detailing that six lifts “of-value’

were dissimilar to the known fingerprints of Kevin Herrick. The trial court asks of defense counsel.
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“Did you receive a copy of the fingerprints?” T. at 123. Mr. Herrick’s counsel replied, *{'ve been
assured by counsel these were not a maich from Kevin Herrick.” (emphasis added). T. at 123. The
prosecutor then adds, “Uh-huh. What was sent to him was a report about it was a match for the
victim. It wasn’t a match for the Defendant but the vietim.” (emphasis added). T. at 123, That
back-and-forth clearly demonstrates that defense counsel relied upon the verbal recitation of his
opposing counsel regarding the fingerprints not being a match to Kevin Herrick from the first
analysis. The prosecutor’s response that he provided A singular report indicating that the lifts were
a match to Mr. Barfield also clearly demonstrates that the only report provided to defense counsel
was the second report. identifying four fingerprint lifts as belonging to Mr. Barfield.

Thus, this second Brady prong 1s satisfied.

the materiality inguiry where there 15 a ‘reasonable probability” that had it been
disclosed and introduced at tnal, the verdict would have been different; and therefore,
the State’s failure to disclose it prejudiced Mr. Herrick.

If six fingerprint lifts, lifted from a place where the perpetrator made contact with his hand.
were reported imtially as ‘of-value’ by both Officers Joiner and Barone and none belonged to
Kevin Herrick and only four were identified as belonging to Scott Barfield, then there are two
unidentified prints that must belong to the actual perpetrator. If a jury had heard that there were
unidentified fingerprints. not belonging to Mr, Herrick or Mr. Barfield, recovered from the crime
scene, there is far more than a reasonable probability that Kevin Herrick would have been
acquitted. And thus, this third Brady prong 1s satishied.

e The State failed to disclose impeachment evidence regarding Darren “Scott” Barfield.

The only question Mr. Leinster posed to Mr. Barfield about his criminal history was his
first question on cross-examination, “Scott, have you ever been convicted of a felony?” to which

Mr. Barfield answered. “No. sir. 1 have not.” Mr. Barfield’s answer was technically correet.
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However, that is not the end of the story. Mr. Leinster requested Mr. Barfield’s file but was never
provided it.

Mr. Barfield was charged by Information on April 19, 1985, with Violation of Florida
Comprehensive Drug Abuse Prevention and Control Act (Sale of Cocaine. a second-degree felony,
and Possession of Cocaine, a third-degree felony) (case number CRCRB5-02852CFANO). He was
also charged under the same act on the same day with Sale of Marijuana, a third-degree felony,
and Possession of Marfjuana, a first-degree misdemeanor. (case number CRCE5-02853CFANQO).
He was ultimately sentenced to a withhold of adjudication, which 1s statutorily prohibited on a
second-degree felony absent a negotiated resolution with the State Attorney’s Office, placed on
community control for a period of one year followed by three years of probation. The Pinellas
County Clerk of Court and the CCIS docket both next show that Mr. Barfield's March 12, 1986,
Motion for Early Termination of Community Control was granted, and the remainder of his
community control was modified to probation. However, again that 1s not the whole story.

What seemingly precipitated the modification of Mr. Barfield's probation was that he, in
fact, violated his probation, which is noticeably missing from both case dockets on both docketing
systems. See Order of Modification of Probation at Exhibit U. The Order of Modification of
Probation notes that Mr. Barfield violated his probation because he failed to live and remain at
liberty without violating any law, Mr. Barfield was arrested by the Florida Highway Patrol on May
22, 1987, for DUL, and in return for violating his probation by getting arrested for another crime.
his sentence was modified and reduced. Mr. Barfield also received probation for this DUI arrest.

[t's also important to note contextually what was oceurring nationwide in the nud-1980s
regarding the sale and possession of drugs. Florida passed the aforementioned Comprehensive

Drug Abuse and Prevention and Control Act. Further, the nationwide climate regarding cocaine,
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and crack cocaine in particular, resulted in the 1986 Anti-Drug Abuse Act, notoriously punishing
rock cocaine versus powder cocaine at a ratio ol 100-to-1. Regardless, in the 1980s, we were at
war with drugs, which intensified significantly during the Reagan Administration. Furthermore,
statistics collected regarding Florida statewide sentencing practices demonstrate that Pinellas
County has never been light on sentencing, Mr, Barfield’s lawyer at the time, Ronnie Crider,
confirmed during the course of the current investigation that the sentence Mr. Barfield received
fell well below the Pinellas County norm.

Additionally, Mr, Barfield was arrested for Driving While License Suspended or Revoked
on November 21, 1989, for which he also received a withhold of adjudication. (case number
890093957RW). He also was convicted of Driving While License Suspended or Revoked on June
13, 1990. {case number 900005937SK), Both crimes occurred during the pendency of Mr.
Herrick's case, and for both, again Mr. Barlield received nominal sentences, a fact that certainly
would have been admissible had Mr. Herriek’s counsel known about it. See Breedlove v, State,
580 So. 2d 605 (Fla. 1991).

Mr. Barfield continued to get arrested after Mr. Hermnck's trial: Possession of
Marijuana/Possession of Paraphernalia (case number 1026536MMANQO), for which he received
another withhold of adjudication and a fine. In can certainly be argued. n its totality, that Mr.
Barfield received a lot of breaks and deals from the Pimnellas County State Attorney’s Office, an
office not known for cutting a lot of breaks and deals. It certainly leads one to question what
relationship Mr. Barfield had with the Largo Police Department and/or the State Attorney’s Office
for the Sixth Judicial Circuit.

It also bears noting Scott Barfield’s relationship to his friend and neighbor David Stewart,

with whom he was allegedly moving a fish when Ms. Hagan was first attacked, and David
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Stewart's relationship with the criminal justice system. On July 18, 1996, Mr. Stewart was charged
with a ten-count Information alleging Possession of Marijuana with Intent to Sell, nine-counts of
Possession of a Controlled Substance, and Possession of Paraphernalia. He pled guilty and was
sentenced to one year in jail. On November 26, 2001, he was charged with Trafficking in GHB.
On August 30, 2006, he was sentenced to ten years in prison, with a seven-year minimum
mandatory provision. He was also charged via a two-count Information with Trafficking in
Phenethylamines on May 7, 2002, and was sentenced to three years  the Flonda Department of
Corrections with a three-year minimum mandatory provision to be served concurrently with the
ten-year sentence.

While there is no direct evidence that Mr. Barfield was working as a confidential informant,
the disposition of his eriminal charges reads like someone who was. Certainly, if Mr. Barfield were
working as a confidential informant, that information should have been disclosed to Mr. Herrick's
defense counsel, Mr. Barfield’s testimony is the only true purported independent identification” of
Mr. Herrick as the perpetrator of these crimes. But for Mr. Barfield's 4 a.m. call to law enforcement
to identify Mr. Herrick as the perpetrator, we would likely not be here. Anything that impeached
the credibility of Mr, Barfield's testimony should have been disclosed and would very likely have
impacted the outcome of this trial.

There is no evidence that any information related to Mr. Barfield's criminal conduct was
ever provided to the defense. There are four material disclosures that were not made by the State:
(1) Mr. Barfield had been arrested for the sale of cocaine and marijuana in 1985, and had violated

his probation when he was arrested for a DUI, a fact noticeably absent {rom the public docketing

4 While Ms. Cheryl Hagan also identificd Mr. Kevin Hermrick as the perpetrator at trial, it should be noted that she
testified in her deposition that it was pitch black and she conld not identify the perpetrator at the tme of the attack,
that Mr. Barfield told her the perpetrator was Mr. Herrick, and that the police told her that they had found blood on
Mr, Herrick's knife and clothes and Mr. Herrick’s fingerprints on “our”” doors. See Deposition of Cheryl Hagan.
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systems: (2) Mr. Barfield received a deal for the aforementioned charges from the State Attorney’s
Office leading to community control and probation, and his community control was modified to
probation affer he violated his probation by getting arrested for another crime involving
intoxicating substances; (3) in the time between the erime and trial, Mr. Barfield was subject to
two more criminal proceedings for driving on a suspended license: and (4) at the time of the
trial, Mr. Barfield was in the process of two civil suits by those he injured through vehicular
crashes. See Johmson v. Barfield, Case No. 88-16822-10 (Pinellas Cir. Ct. 1988); Cono v. Barfield,
Case No, §9-13899-19 (Pinellas Cir, Ct. [989), Interestingly, Mr, Barfield failed to appear for
multiple depositions and was held in contempt on May 1. 1990. State v. Barfield, Case No.

B9009395TRW.

A. The first prong of Brady 1s satisfied because the evidence withheld by the State here
wias both favorable and exculpatory. It is clear that the evidence withheld in Mr,
Herrick s case was both favorable and exculpatory.

As stated above, Mr. Barfield’s testimony 15 the only true independent identification of Mr.
Herrick as the perpetrator of these cnimes, purportedly not tanted by law enforcement or by Mr.
Barfield’s identification. But for Mr. Barfield's 4 am. call o law enforcement to wdentify Mr.
Herrick as the perpetrator, we would not be here. Anything that impeached the credibility of Mr.
Barfield's testimony or suggested a bias or motive on his part should have been disclosed and
would very likely have impacted the outcome of this trial.

Thus. the suppressed evidence 1s favorable, and the first Brady prong i1s satistied.

B. The second prong of Brady 18 likewise satishied where the State Attorney”s Office failed
to disclose the evidence.

Mr. Herek's counsel requested Mr. Barfield's file, There is no evidence that any
information related to Mr. Barfield’s criminal conduct was ever provided to the defense. There are

four material disclosures that were not made by the State, discussed supra.
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At no point during the discovery process or the trial was Mr. Hernick’s counsel given a
copy of the evidence impeaching Mr. Barfield's testimony. This second Brady prong is satisfied.

C. The third and final prong of Brady is also satisfied because the evidence at issue passes
the matenality imguiry where there 15 a ‘reasonable probability” that had it been
disclosed and introduced at trial. the verdiet would have been difTerent: and therefore.
the State’s [ailure to disclose it prejudiced Mr. Herrick.

The State’s failure to disclose Mr. Barfield’s eniminal history clearly prejudiced Mr.
Herrick. The State withheld favorable evidence to Mr, Herrick in that its star witness, Scott
Barfield, had received preferential treatment from the very same office now soliciting his
testimony and prosecuting Mr. Herrick. The State’s suppression of the evidence impeaching Mr.
Barfield's testimony substantially prejudiced Mr. Hermmick, as it completely cut off his trial
counsel’s ability to adequately develop its reasonable doubt defense.

Quoting Morrell v. State, 297 So. 2d 579 580 (Fla. 1st DCA 1974):

so that the jury will be fully apprised as to the witness' possible motive or self-

interest with respect to the testimony he gives, Testimony given in a criminal case

by a witness who himself is under actual or threatened criminal investigation or

charges may well be biased 1n favor of the State without the knowledge of such bias

by the police or prosecutor because the witness may seek to curry their favor with

respect to lus own legal difficulties by furnishing biased testimony favorable to the

State,

The constitutional right to confront one's accuser 18 meaningless if'a person charged

with wrongdoing is not afforded the opportunity to make a record from which he

could argue to the jury that the evidence against him comes from witnesses whose

credibility is suspect because they themselves may be subjected to criminal charges

if they fail to "cooperate™ with the authorities.

297 So. 2d at 580.

Had the jury known about the evidence impeaching Mr. Barfield’s testimony, it would have

undermined the State’s case against Mr. Herrick, and in light of the remaining evidence, would

have created a reasonable doubt as to his guilt. There is no question that armed with this

information, at minimum, there is a reasonable probability that the jury would have acquitted.
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Therefore, the appropriate remedy for the State’s failure to disclose the exculpatory recorded
stalement 15 to vacate Mr. Herrick’s conviction and sentence and grant a new trial. See Flovd v.
State, 902 So. 2d 775 (Fla. 2005) (holding that the State’s failure to disclose mere police reports
indicating an evewilness testimony implicating third persons constituted a Brady vielation and
warranted a new trial),

o The cumulative effect of the suppressed evidence must be considered when
determining materiality.

It is the “cumulative effect of the suppressed evidence that must be considered when
determining materiality.” cfting Kyles, 514 U.S. at 436 & n. 10, 115 5.Ct. 1555, “It 1s the net effect
of the evidence that must be assessed.” citing Jones v. State, 709 So. 2d 512, 521 (Fla. 1998); see
Kyles, 514 U.S. at 436 & n. 10, 115 5.Ct. 1555 Way v. State, 760 So. 2d 903, 913 (2000).

This court must assess whether there 15 a *reasonable probability” that had the license plate
number registered to a vehicle belonging to registered sexual predator Paul Fredette. the two
unidentified latent fingerprint Lifts likely belonging to the actual perpetrator, and the impeachment
evidence related to Mr. Barfield been disclosed and mtroduced at trial, the verdict would have been
different, The court must consider each subpart of this claim cumulatively as to their combined
materiality. The answer 1s of course there 1s a reasonable probability that had the aforementioned
evidence been disclosed to Mr. Hermick and his counsel prior to trial that the verdict would have
been different, Therefore, the State’s fatlure to disclose it prejudiced Mr. Herrick

IL MR. HERRICK WAS DENIED DUE PROCESS WHEN THE STATE WITHHELD
CRITICAL EXCULPATORY EVIDENCE FROM DEFENSE COUNSEL AND. BY
EXTENSION, THE JURY DURING DISCOVERY AND MR. HERRICK'S

CRIMINAL TRIAL IN VIOLATION OF UNITED STATES V. ALZATE, NAPUE V.
PEOPLE OF STATE OF [LLINOIS, AND GIGLIO V. UNITED STATES.
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Officer John Barone, fingerprint examiner, found that the six “of-value’ prints identified
by Officer Joiner “were not similar to” those of Mr. Herrick. See Exhibit S. Someone from the
State Attorney’s Office noted “NOT GOOD!™ reference these results, and after, the results
changed. See Exhibit T. Fifteen days later, on June 5, 1990, the same officer tested the same
fingerprints against the two victims’ fingerprints and found that “all four prints on file were
identified as [matching] vicum Darren Barfield.” See Extubit S. The State provided only the
second report to the defense with an acknowledgement of tangible evidence on June 13, 1990, and
only introduced via stipulation “All of the fingerprints lifted and identified by the prior witness
were those of the vietim Darren Scott Barfield.” T, 138-139.

That stipulation is not an accurate factual statement, and one Mr. Herrick's counsel would
presumably not have stipulated to if he had known of the contents in total of the first report, Of the
six prints reported ‘of-value.” according to Officer Jomer or Officer Barone, none of them were
similar to the known fingerprints of Kevin Herrick, but there 1s no report that states all six of those
prints belonged to Darren Scott Barfield. There is a repori that states, “The four latent prints on
file were identified as the left index, middle, ring and thumb of victim Darren Barfield.” However,
there were more than four latent prints on file. All the fingerprints lifted and identified by the prior
(to the stipulation being read) witness in trial [Officer Joiner] were not all identified as belonging
to Mr. Barfield. There are two latent lifis “of-value’ that have not been identified, but we know
they do not belong to Mr. Herrick. It 1s reasonable to assume they belong to the actual perpetrator
of these crimes.

The prosecutor in this case did nothing to correct that false testimony. "It 1s established that
a conviction obtained through use of false evidence, known to be such by representatives of the

State, must fall under the Fourteenth Amendment.” See Napue v. People of State of Hlinois, 79
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S.CL LET3, 1177 (1959). According to the State’s evidence, there are two latent fingerprint lifts
‘of-value’ that do not match Mr. Herrick and presumably do not match Mr. Barfield, or they would
have been included. Allowing stipulated testimony that all prints lifted — following Officer Joiner's
testimony that there were six prints ‘of-value’ — belonged to Mr. Barfield is the type of evidence
contemplated by the United States Supreme Court in Napue. Thus, these convictions must fall.

On poimnt to the current circumstances is U8 v dlzate, wherein the prosecutor made
material misrepresentations at side bar and objected to testimony, from the defendant in particular,
related to a box of cocaine in the interview room during the Agent's interview of Mr. Alzate.
Napue and Giglio deal with false testimony, In Alzate, akin to what occurred in Mr. Herrick's trial,
the prosecutor made “explicit factual representations at a side bar.” U5, v. Alzate, 47 F.3d 1103,
1110 (11th Cir. 1995).

After Mr. Alzate was convicted, the government conceded that the Agent learned of the
existence of the box prior to the presentation of rebuttal evidence and that the government took no
steps to correct the false impression left by the cross-examination of the defendant, The U.S. Court
of Appeals for the Eleventh Cirewt held the following:

Because of the undisputed facts and the government's concessions in light of those

facts. this case comes down to the matter of materiality. Where there has been a

suppression of favorable evidence in violation of Brady v. Maryland, 373 1.S. 83,

B3 5.CL 1194, 10 LEd.2d 215 (1963). the nondisclosed evidence 15 material: “if

there 1s a reasonable probability that, had the evidence been disclosed to the

defense, the result of the proceeding would have been different. A ‘reasonable

probability” is a probability sufficient to undermine confidence in the

outcome.” United States v. Bagley, 473 U5, 667, 682, 105 5.Ct. 3375, 3383, 87

L.Ed.2d 481 (1985). A different and more defense-fmiendly standard of materiality

applies where the prosecutor knowingly used perjured testimony, or failed to

correct what he subsequently learned was false testimony. Where either of those

events has happened, the falsehood is deemed to be material “il there is any

reasonable likelihood that the false testimony could have affected the judgment of

the jury.” United States v, Agurs, 427 U.8.97, 103,96 5.C1. 2392, 2397, 49 L Ed.2d
342 (1976) (emphasis added); accord Giglio v. United States, 405 LU.S. 150, 154,
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92 5.Ct. 763,766, 31 L.Ed.2d 104 (1972); Napue v. llinois, 360 U.S. 264, 271, 79
S.Cu 1173, 1178, 3 LEEd.2d 1217 (1959).

As the Supreme Court has held, this standard of materiality is equivalent to the

Chapman v. California, 386 .S, 18, 87 S.Ct. 824, 828, 17 L.Ed.2d 705 (1967),

“harmless beyond a reasonable doubt™ standard. Bagley, 473 U.S. at 679 n. 9, 105

5.Ct. at 3382 n. 9.

U.S. v, Alzate, 47 F.3d 1103, 1109-1110 (11th Cir. 1995).

Similarly, here, as discussed supra it is clear that 1) the withheld evidence was favorable
and exculpatory; and 2) 1t was withheld from the defense. Now this court must apply a different
standard of materiality in determining whether Mr. Herrick is entitled to relief:

A different and more defense-friendly standard of materiality applies where the

prosecutor knowingly used perjured testimony, or failed to comrect what he

subsequently leammed was false testimony. Where either of those events has
happened, the falsehood is deemed to be material “if there is any reasonable
likelihood that the false testimony could have affected the judgment of the jury.”

Idd.

Without a doubt, if the prosecutor had corrected the false belief upon which the defense
attorney relied. Mr. Herrick’s attorney would not have agreed to a stipulation that was a
musrepresentation of fact. The prosecutor failed to correct what he knew to be as false testimony.
The stipulation - “All of the fingerprints lifted and identified by the prior witness were those of the
victim Darren Scott Barfield” - is false. The prior witness, Officer Joiner, testified multiple times
that there were six latent fingerprint lifts “of-value.’ Only four of the six prints were identified as
belonging to Darren Scott Barfield, while all six were identified as NOT belonging to Kevin
Herrick. There are two unidentified prints where the perpetrator made contact. There is certainly
a reasonable likelihood that the false testimony could have atfected the judgment of the jury.

Accordingly, Mr. Herrick is entitled to relief. and this court should vacate his judgment and

sentence and award him a new trial.
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CONCLUSION

Brady mandates the disclosure of evidence tending to exculpate the ¢riminal defendant. A
Brady violation constitutes a serious offense because it signifies that the State has violated the
defendant’s right to a fair trial. The State’s failure to disclose the license plate number from the
car feeing the crime scene; the existence of two additional prints “of-value’, and the evidence
impeaching Mr. Barfield's testimony prohibited the defense from investigating the actual
perpetrator, preparing fully for trial and providing all relevant and material evidence to the jury to
establish reasonable doubt. Had the jury known about the existence of the license plate number,
let alone it belonging to Paul Fredette, a registered sexual predator in the area, the fact that the
State ordered the Largo Police Department to retest the fingerprint analysis and only introduced
the second, less exculpating results, and that Mr. Barfield seemed to get break after break from the
same office using him as a star witness to convict Mr. Herrick, it would have undermined the
State’s case against Mr. Herrick. and in light of the remaining evidence; would have created
reasonable doubt as to his guilt, Thus, there 1s no question that armed with this information, the
Jury would have acqutted.

Further. the prosecutor knowingly elicited false testimony in violation of Alzate, Napue,
and Giglio. Therefore, the appropriate remedy for the State’s violations of Mr. Herrick's right to
due process is to vacate Mr. Herrick's conviction and sentence and grant a new trial,

PRAYER FOR RELIEF

WHEREFORE. Mr. Herrick prays that this Court grant all relief to which he is entitled in
this proceeding, including but not limited to:
A. An evidentiary hearing on the allegations made herein;

B. An opportunity to amend the motion as necessary,
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C. An opportunity to reply to any pleading filed by the State;

D. The right to proceed as an indigent:

E. Funds for reasonable and necessary expenses, including those necessary to do further
investigation and those incurred for experts and other witnesses who will testify at an evidentiary
hearing:

F. The authority to exercise compulsory process, including the issuance of subpoenas for
the production of witnesses and documentary evidence. and to undertake prehearing discovery as
may be necessary for the proper development of facts:

G, That his conviction and sentence be vacated:

H. That the Information of Kevin Herrick for burglary, sexual battery, and aggravated
battery associated with crimes perpetrated against Cheryl Hagan and Darren “Scott” Barfield be
dismissed with prejudice:

1. That he be immediately released from state custody;

J. All other and further relief that the Court deems just and proper.



Respectfully submitted.

Counsel for Defendant-Movant, Kevin Hernick

/s Allisom Ferber Miller
Allison Ferber Miller, B.C.S.
Florida Bar No, 55803
Law Office of Allison Ferber Miller
5906 Ramsgate Rd.

Bethesda, MD 20816
(321) 945-T615

allisonferbermillerfw gmail.com

S/ Scott Cupp
Scott H. Cupp
Florida Bar No. 599913
Law Office of Scott H. Cupp. LLC
200 Ocean Trail Way, #1205
Jupiter, FL 33477
(561) 348-4050

scoltiicupplaw.com
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CERTIFICATION PURSUANT TO FLA. R. CRIM. P. 3.850(n)

I hereby certify that | can read English, that | have read the foregoing motion. and that |
understand its content. [ further certify that the motion is filed in good faith and with a reasonable
belief that it is timely filed, has potential merit, and does not duplicate previous motions that have

been disposed of by the court: and. the facts contained in the motion are true and correct.

/

WA e
Kevin Herrick:DC#Eil

Florida State Prison

23916 N'W B3rd Avenue

Raiford, FL. 32083
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true copy ol foregoing has been furmished to Sara Macks,
Assistant State Attorney, State Attorney’s Office, 14250 49th St. N., Clearwater, FL 33762, by e-

service, this 26th day of April, 2026

1S/ Allison Ferber Miller
Allison Ferber Miller, Esq.
Counsel for Mr. Herrick

47



ATTACHMENT A



4 J

FELONY INFORMATION
The Statute Mumber of the most sericus
crime omtained herein Is 81,02

In The Circuit Court for the Sixth Judicial Circuit of Florida,
in and for Pinellas County

SPRAING TERM, in the year of our Lord one thousand nine lndred eighty-nine
CHCBY-11825CFAND-B

STATE OF FLORI DA INFORMATION FOR
vs.
KEVIN RICHARD HERRICK BURGLARY, 1%F (PBL);
SPNOOO3629 K SEXUAL BATTERY, LIFE;

ACGRAVATED BATTERY, 2°F

In THE wasE AMD BT THll AUTMORUITY OF THE STATE OF FLORIDA:

NS T, MUSSILL, State Attorney for the Slath Judicisl Clrcult of Florida, In end for Pinslies Camanty,
prosecuting for e Stete of Florida, In the sald County, wnider oath, inforsstion sshes That

KEVIN RICHARD HERARICK

of "he Cownty of Pinelies end STete of Fioride, on the 1500 day of July
In ¥he poar of ouwr Lord, one Thousend mlne Pendred elghty-nlne In The Counfy sed
ftate sforessid

unlawfully and without Ilnvitation or license dld

ntar ar

remaln In that certain structure, the dwellin bfh \
located at* in
e County and State aforesald, the

proparty of with the
intent to commit an offense thereln, and durlng the couras
thereaf and within sald structure was armed with a
dangeroua weapon to-wit: a knlfe or acalpel, the sald
structure at the tlme not open to the publle; contrary to
Chapter B10.02, Florlda Statutes, and agalinat the peace
and dignity of the State of Florida. [C8B]

COUNT TWO

And the State Attorney aforesald, under ocath as aforesald,
further (nformatlion makes that KEVIN RICHARD HERRICK, of
the County of Pinellas, State of Florida, on the '5th day
of July, in the year of ocur Lord, oné¢ thousand nlne
hundred elghty-nine, in the Coun

im0
did commlt a 2exual upon , Wilthout
Lhe oconsent nf“d in the process thereof did
threaten the aal with a deadly weapon, to-

wit: a knife or scalpel; contrary to Chapter T9R.011(3),
Florida Statutes, and agalnst the peace and dignity of the
State of Florida. ([N2]

o A o

COUNT THHEE

And the State Attorney aforesald, under cath aa alforesald,
further information makes that KEVIN RICHARD HERRICE, of
the County aof Plnellas, State of Florida, on the 15tn day
of July, in the year of our Lord, one thousand nine
hundred elghty-nine, in the County and State aforesald,

by use of & deadly weapon, to-wit: & knife or acalpel, did

knowlngly and lntentlonally cause bodily harm to
i by atabbllng or slasaning

ARRAIGNED
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contrary to Chapter ?gﬂ -045 Florids Ytatutes, and agelss? the pesce and digslfy of

e Stete of Florlde,
STATE OF FLORIDA

PINELLAS COUNTY

Parsonal iy sopsersd befors s JAMES T, RUSSELL, the undersigned State Atforney for The Slwth Judicial
Clreul® of Floride, m snd for Pinel les County, o Rkis duly designated Assistent State Aftorsey, whe
balng fire? duly sworn, seys thet ™he allegations s set fort™h In The foregoing Information are besed
ppon fecti ™At hews been seors fo e Tres, snd which It frus, weiild conatitute the offesss Thersls
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\o__/
Sworn to and subscribed anr!}l this Mﬂl!‘ of AUGUST A.D. 19 gg
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IN THE CIRCUIT COURT FOR PINELLAS COUNTY, FLORIDA

ETATE OF FLORIDA,
Plaintiff,

Vs.

CRC 89-11425-CFANO-B

KEVIN RICHARD HERRICK,

Defendant.aiﬂ

27—,

TAKEN:

REPORTED BY:

PLACE:

DRTE:

TIME:

Pursuant to Notice at Instance of

Defendant

MATTHEW D. LINDEMANN: . % -,
R.P.R., C.P., C.M. .3~ 'y 3%
Notary Public A w2 -_;-5;'_::

State of Florida at L&rge o
Deputy Official Court Repart&r
Sixth Judicial Circuit - =2

Room B-101

Criminal Courts Complex
Clearwater, Florida 34620
December 5, 1989

11:58 A.M.

THE DEFPOSITION OF

CHERYL LYNN HAGAN

PAGES 1 - 47

MORGAN J. MOREY & ASSOCIATES

Court Reporters . .
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FOR THE PLAINTIFF:

FOR THE DEFENDANT:

APPEARANCES

ROBERT HAMBRICK, ESQUIRE
Assistant State Attorney
State Attorney's Office
5100 — 144th Avenue North
Clearwater, Florida 34620

JAHE H. BROWN, ESQUIRE
Assistant Public Defender
Public Defender's Office
5100 — 144th Avenue North
Clearwater, Florida 34620




PROCEEDINGS
THEREUPON,
CHERYL LYNN HAGAN
was adduced as the deponent herein and, after having been
duly sworn on oath, was examined and testified as follows:
DIRECT EXAMINATION
BY MS5. BROWN:
Q Would you state your name, please.
A Cheryl Lynn Hagan.
Q Ms. Hagan, what is -- what is your relationship
to Darren Scott Barfield?
A He's my boyfriend the last, about two years, and
he's the father of my baby.
Q Okay. How old is your baby?

A Seven months now.

Q And are you living together?

A Yes.

Q Where?

A Well, we moved to Belcher Road in a house from

that other place because I didn't feel comfortable there

anymore. 5
Q All right. Now, back on July 15th where were you.

living? i
A At Audubon Drive in a triplex.

Q Who is the owner of that triplex or --
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A Her name is Theresa. “

name. BScott knows their last name, knows their last name.

0 All right. Now, while you were living there did
you become acguainted with Kevin Herrick?

A I had been around him a couple of times because
Scott invited him over a couple of times when we were
barbecuing and stuff and I played chess with him one day
and he got my mail for me one day.

Q Okay. WNow; where was he living?

A He had been staying with the landlord next door
with, I guess he was friends with Pat, the landlord's son.

Q About how many times have you played chess with -
him?

A One time.

@ Have you visited with him at other times?
¥ e
Q You had no other conversations or contacts with

him at other times?

0 You had no other conversations or contacts with
him?

Q But Darren wasn't around that one time you played
chess? .

A No. What he had done was he had came to the door
=A™




and asked if Darren was home because he wanted to play some
chess with him. I said no, he will be home any minute. I
-=- Scott I call him, Scott, he gets home from work, at the
time he was getting off like 6 I think it was, about 10 to
6. I said I'll play a game of chess with you,

I let him in. We played chess and Scott got
there maybe after we had two moves of chess.

Q What happened after Scott got home?

A e had brought friends home frem work and we just
sariaround and milrtalked  andiwatched-ay..

Q Did Mr. Herrick stay there while yoﬁ were
visiting with these other friends?
A Yeah, yeah.
Q Okay. Did you finish your chess game?
A Yes.
Q When -- when did that visit occur? Was it the
same day of this event?
A Oh, yes, it was, yes, it was.
Now, who else was there, do you recall?
M
BEoENRySxtmn A FEIGTRD, Wit
And is Tammy the girlfriend of Darryl?
Right, but not anymore, but, yeah.

Q
A
Q Was there anyone else there?
A

Just me and Scott and Kewvin.




Q So, when Scott got home with his friend you
continued to play chess and --

A Yeah.

Q Okay. Did you have supper or dinner, whatever
you call it? :

A I don't recall. I mean I'm sure we did but I
don't know what time.

Q Okay. Well, when did people start leaving?

A Probably about, oh, a half an hour after
everybody arrived I guess.

Q Who was the first to leave?

A I think Kevin was. I'm not sure but I'm pretty
sure it was Kevin.

Q Okay. And you're saying this is the first time
Kevin was ever in your home?

A No, no, he had been around for when we had a
barbecue, we invited a bunch of friends over and he walks
around the -- he walks around the apartments I gquess
smoking cigarettes with his friend Pat sometimes, and he
walks around the back of the apartments.

Q Uh=-huh.

A And he's walked in the glass sliding doors and
talked to Scott I guess and we were barbecuing.

Q Just through the door? |

A He was barbecuing and Kevin walks around. I




guess they had a conversation. That was the first time he
was aver around.

Q But was that occasion when you described the
chess game, was that the first and only time he was inside
your home?

A No, it wasn't.

Q Okay. What other times?

Thouse.

Q I see. Okay. And approximately when d4id that
happen in relation to this incident?

A Oh, God, it was probably -- I guess he only lived
there for a couple of weeks, so, it was within two weeks of
the incident.

Q Okay. I assume when you had the barbecue there
were a number of other people kind of in and out?

A Yes,

Q Was there anything unusual about his behawvior on
that occasion?

A No, not at all.

Q Did you have any one-on-one conversation with him
on that occasion?

A Only when he played the chess game to discuss the
chess, that was about it. -

Q No, I mean at the barbecue.
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A No, no.

Q Did you know Pat Porrey?

= Only from just talking to him with Scott and ha's
supposed to fix a lot of things in our house because he was
the landlord's son and he was supposed to fix things in our
house that he never really did fix. We just talked to him.
Q Could you describe the occasion when you watched

the movie together?

A From when he came over?
Q Yes, how that came about.
A Okay. It was before the chess game I know

because the chess game was the incident, the day of the
incident, but he came to the door and asked if he could
borrow a VCR cleaner, something like that, because they
were going to watch Cocoon II.

Q Now, who came to the door?

A Kevin did. I don't really remember everything
that happened at the door but I know he asked for a VCR
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cleaner and stuff and I don't know =--

Q Did you have one?

A No, and I don't know -- oh, yeah, he asked if
Scott was home and everything. I said no, he went to a
bachelor party and I don't know what the whole conversation
was, but we ended up conversing, him and Pat ended up
coming over and I popped popcorn and made lemonade and we
watched Cocoon II and that was about it.

Q Was this in the daytime or the evening?

A No, it was nighttime.

Q About what time did they leave?

A I have no idea because they just came and watched
the movie and then left.

Q Did they leave together?

A Yes.

Q New, on the 15th you say he was the first to

leave?
A The 15th?
Q Was Scott there when he left?
A Yes, everybody was there when he left.
Q Okay. Did he say anything about where he wa;

going or why he was leaving?
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A No, he never -- we never really had that much

conversation.

Q Okay. Well, at the barbecue where was the

barbecue located? Was that outside in the back?

A On the porch.

Q Out by the back sliding door?

A Uh-huh.

Q I would assume in a barbecue all your guests were
coming in and going through that door because that's where
the food was?

A Wo, no, everybody ate inside. Scott and his best
friend Jeff were outside grilling and the only person they
really talked to outside was Kevin because he came around
to the back and I don't know --

Q But that's basically where the party activity
was?

No, it was inside.

Inside?

o0 »

Uh-huh "
Q Okay. Now, on the incident when you watched the
film together you said he came to the door. ‘
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Looking for =--

A VCR cleaner.

Did he come to the front door?
Yes, he did.

Did he knock or ring a bell?

= B A - A =

Yeah, he knocked.
Q And then when he -- he and Pat watched the

picture with you, how did he -- did he come in the front

door?
A Yeah, him and Pat came through the front door.
Q Okay.
A I think.
Q And when the picture was over how did they leave

or don't you remember?

A Through the front door I think. I really don't
recall.

Q I realize you may have trouble remembering. Just
say so if you do.

Now, on the night of the 15th you say he left.

And then what happened? What happened after he left?

A The night of the 15th?

Q UOh-huh.

A I can't recall the date. Was that the day I
played chess with him? .

Q That's it allegedly, yes.
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A Okay. What do you mean after he left, the chess
game or what happened that night?

Q What happened after he left, the chess game?

A Nothing. I mean we just, we ate dinner some time.
I take care of the baby. The baby is fed every two or
three hours at that time because he's only three months
old. I put the baby to sleep, I fed the baby. We went to
a drive-in because that's really the only place we can take

a newborn was a drive-in.

Q So, you went out to the drive=in?

A No, we ate at home and went to the drive-in
later.

Q Oh, a movie?

A Yeah, drive-in movie.

Q Who went?

A Me and Scott and the baby.

Q Okay.

A I don't remember what we watched I think, but we

came home and I put the baby to sleep because he was asleep

in the car and put him in his crib and went &

Q Dave?

A In the triplex there is three apartments. It's

another tenant. And he went and talked to Dave and he came
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-- Dave was making a

tropical fish tank or something and the fish was dying
because the chemicals weren't right, so, he was going to

run it into his mother's house and drop it off, the tank,

and I yelled through the door okay.

Q
A

About what time of the evening was this?

We only saw the first movie, so, I think it was

probably around 11 or something like that. 11 or midnight,

I'm not really sure.

Q

So, Scott was trying to get some help with his

tropical fish?

A

O o 0

Q

A

oo P Q

No, Dave was.

Oh.

Dave was making a tropical fish tank, whatever.
I see,

And Scott was just going to run with him for the

heck of it I guess.

Okay. Scott's mother knows something about

tropical fish?

No, Dave's.

I see.

Dave's mother has a tropical fish tank.

Okay.

And Dave was making a tropical fish tank and the
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chemicals weren't right and the fish were geoing to die, so,
he was going to put it in mother's fish tank.

Q So, Scott came along and told you he was going
along for the ride?

A Right, he was going along for the ride.

Q So, what happened after that?

A I got out of the shower and went to bed. Well, I
dpened the baby's door a crack just -- and I turned the
light on so when I get up in the middle of the night,
because the baby was waking up in the middle of the night
at the time, I left the bathroom light on and went to bed.

Scott called and said he would be there in a few
minutes.

Q You have a telephone by your bed?

A I said okay, yeah. 1 said okay. And I fell
asleep. I don't know how long I was asleep, probably not
very long according to the time, and I woke up and it was
pitch dark and there was a guy over me with a knife to my
neck and his pants off and I saw the outline. I didn't
know who it was but it looked like Kevin because of the
outline, but I didn't think it would be because he was
friendly to us and everything.

Q Okay. Now, I want to get from you a description
of your room. The lights were out I take it? -

A Yeah, it was pitch dark but I did leave the hall
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light on.

Q So, there was light?

A So it was turned off. It must have been turned
off.

Q So, when you woke up =--

A It was pitch dark.

Q The hall light?

A It was totally dark.

Q What about coming in windows, was there anything

in the way of street lights or even moonlight coming in?

A Well, there was a little light because I saw the
outline, but it was like I didn't see -- it was dark. All
I saw was like an outline and I could see what was right

here, but other than that I couldn't see.

Q You couldn't see this person's features?

Q But you -- okay, but you couldn't determine
facial features?

A The face, no, just the build, the shape of the
body and that was it.

Q You say this person was over you. How was he
perched over you?

A With his knees on each side of me.,

Q Uh-huh .
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A And bent down with a knife to my neck.
Q Okay. Did you see it or feel it or did he tell

you it was a knife?

8 Q Tell us what your impressions were at the time.

9 Y I thought it was a scalpel because it felt very
sharp and I -- you know, he didn't really threaten to cut
my throat, he just threatened to kill the baby.

Q  What did he say? -

A He said -- he had his private part in my face and
he said that if I didn't suck on it he was going to go in
and kill the baby and --

16 Q All right. Did he force his penis into your

17 mouth?

18 a When I was -- I went hysterical when he mentioned
19 - || the baby's name because that's the first thing I thought of
20 was the baby's name.

21 Q What is the baby's name?

22 A Darren, Darren Andrew Barfield. It has the

23 father's last name and the first name.

24 - Q And how did he pose this threat to you?

25 A Pose it?
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Q Yeah, I mean what did he say to you. When you
say he threatened the baby --

A He just said -- he just said that when I opened
my eyes he said do this or I'm going to go in and kill your
baby. And I just lost it. .

Q So, he didn't use the baby's name?

A No, he just said the baby.

0 Okay. What do you call the baby?

A At the time I mostly called him baby.

Q Okay. What did you do?

A I went hysterical. I just started crying and
begging him not to touch the baby. He told me, kept
telling me to shut up and do it. At that point I lost it
once he mentioned the baby's name, I just kept begging him
not to touch the baby. He told me to shut up, he wouldn't,
but I better do this. I just started saying, you know,
just was telling him, you know, I was trying to scare him
away and I told him my boyfriend is going to be home any
time now and he was like, well, you better hurry up. And
then he said --

Q That didn"t seem to intimidate him at all?

A No, he just said that I better hurry up. That's
all he did.

Q Did he have an erection?
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Q Okay.

A I was very hyterical at the time.

Q I can understand that., You say he held a knife
and you gestured to the right side of your neck.

A Yeah.

Q S0, I would assume from that that the knife was
in his left hand as far as you know?

A I have no idea. All I know is I was pinned down.

Q Were you aware at all what was being done with

his other hand? Was he touching himself or =--

Q Let the record reflect she is gesturing his
forearm sort of at a right angle to what would have been
her, what shoulders or face?

A Excuse me?

Q Do you think his arm was across your shoulders

and his hand up against your mouth or --

Q Okay.

A I was stiff. I wasn't exactly trying to get up
with a knife to my neck. .

Q Sure. 5o, but you did get an opportunity to say
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your boyfriend was coming home?

A Yes, I did.

Q And he said then hurry up?

A Well, he kept tellin§ me to shut up, shut up or
he would go in and kill the baby. I was more or less
crying and begging him not to touch the baby and just
always I remember repeating over and over not to hurt the
Baby.

Q Did at any time he cut you with that instrument?

A No, no.

Q Okay. 8So, what happened after?

A I don't know how long he was over me because I
was very hysterical and just seemed like forever that he
was there. But all's I remember he moved the knife, he had
me pinned down, he was moving the knife, he got up I guess,
like sat up or something. He was still strapped over me.
And he moved the knife down to my underwear and right when
he did that he turned around and there was Scott at the
doorway.

And all's I remember is he jumped up and I just
started screaming and I didn't know what was going to go on
because I didn't know whether he had a gun or what on him.
I wasn't sure whether he was going to kill Scott or
whatever, but he started -- I guess he stabbed Enott.tﬁice.

I just heard noises and then I saw them going back and
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forth.

Q This person, when did you first become aware that
he was =-- that his sexual organs were exposed?

A When did I first?

Q When you first woke up?

A As soon as 1 opened my eyes and I felt the knife
and there it was right in front of my face.

0 At any time did he touch you with his penis?

A Yes, when I screamed he kept trying to shove it

in my mouth.

Q Okay.
A He did shove it in once in my mouth.
Q Okay. Then you say he sat back and seemed to be

A He leaned back.

Q Seemed to be reaching toward your underwear?

A He moved the knife down to my underwear. I
wasn't sure if he was going to cut me or stab me or what he
was qﬁing to do because I hadn't done what he wanted me to
do because I was hysterical and he just started moving the
knife down and I wasn't sure what he was going to do.

Q Okay. What were you wearing besides the
underpants?

A A bra, a maternity nursing bra.

Q I see. BSo, you are still lactating then?
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A I was breast-feeding.
Q So, you say I assume the bedroom door was open

while this is going on?

A Yes.

Q When did you become aware that Scott had come in
the room?

A As soon as he turned around.

Q So, did the two of them start fighting
immediately?

bt Well, he -- as soon as he turned around and he
saw Scott, I mean I felt kind of relieved but I was also
scared and they were just -- he jumped off tﬁe bed and
attacked Scott and they were fighting back and forth. And
he told -- he had -- I guess at that point had stabbed’
Scott, I didn't know he had stabbed him, but from what I
talked to Scott about it ==

Q Well, just tell us what you saw and what you
heard.

A Well, he told Scott to back off or he would kill
him and he would go in the baby's room and kill the baby,
s0, Scott backed off because he was already hurt and the
guy bent down and picked up his pants or I guess that's
what he was asking Scott to do was back off so he could get
his pants or something, but he -- the whole time I w&s-

pretty much screaming.
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Q Do you know where the pants were?

On the floor, on the floor by the side of the
bed.

Q Okay.

A And he -- and he got his pants on. I don't think
he zipped them up or anything but he got his pants on, and
when he went for the door, he had closed the bedroom door
and I really got scared because we were inside the room and
the baby was out there with him and I didn't know, you
know, what was going to happen, so, I was screaming the
baby, don't touch the baby.

And Scott kept trying to open the door and the

guy was holding it for it was a very short time. Scott

told him to stay away from the baby's room, that his son

Q Okay. And when you got to the baby's room was

everything ockay?

Q Did you see any more of the fight between Scott
and this person?
A Just the only time they fought was in the room

and out, you know, in the hallway because it was going in
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1 and out of the bedroom in the hallway and the bedrocom.
2 Q Did you see either of them leave the apartment?
3 A No, what happened was I was holding -- I picked
4 up the baby out of the crib and I clutched the baby and I
5 was still screaming and I didn't think I was going to wake
6 up the baby because I was too hysterical but -- and then I
7 heard Scott say that door's locked because he went for the
8 glass sliding door and it was locked.
9 Q Okay. But you didn't see that?
10 A No, I just heard.
11 Q You just heard Scott say those words?
12 A I heard the voice. I heard that door is locked
13 and then Scott told, directed him to the front door, told
14 him -- he told him, you know, by mouth, he didn't direct
15 him, he told him the front -- the fruﬁt door, I just heard
16 him say the front door, man, like that, and then I guess
17
18 T
19 . bk ol
20 Q Did you see which direction Scott went?
21 . A They went up the sidewalk out the door and down
22 the sidewalk. He didn't --
?3 Q To the right as he got out the front door?
24 A Like if you go through the front door and yad

25 take a right there is a sidewalk going out to the road.
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And that goes towards the ropad?
Okay. Now, through the course of all this you
say the appearance of his general build and the texture of

the hair or the curls you said looked to you as though it

could have been Kevin.

diﬂn;t think it would be. I just kept telling the police
it looked like the guy next door, it looked like the guy
next door. -

Q Was there anything else that made you think it

was him?

A W11, when Scott came bick £row chasing him he
‘loaked Like the guy next door and he sald it was.
(S e oS Corm e ORI N AL Va0

T

Q Did the police question you closely about uhy} I

mean did you describe to them the dark room and so on that
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you just described here?

A Yes, uh-huh.

Q Did the police ask you about how you could make
that identification in the dark?

A No, they asked me could I describe him and I told
them what I saw, that everything looked -- the ocutline
loocked -- everything looked like the guy next door but I
don't think it could be him because he played chess with me
that day.

Q So, at that point did you still have some doubts

about who that was?

Q So, all of that, what you have been told since
this incident has just confirmed your suspicion that
originally --

A Well, not only that but when I was hysterical and
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the police had -- were there, they, you know, were =-- they
were talking to me and everything. I was just in shock. I
mean all's I remember is I was very freaked out that night
and I walked out before the police got there. I was
screaming.
I had ahold of my baby and I was screaming at

the door to help because Scott had chased after him and the
landlord came out and she's on oxygen. She's all
hysterical what, what, what, you know, Scott and me got in
a fight? She thought Scott and me got in a fight or
something.

Q Okay. When you -- were you still dressed in your
underwear and your nursing bra or had you put something on?

A Well, right when Scott had ran out the door I was
-- and I was like hanging at the door screaming and both
people out of the triplex, the landlord and the lady --

Q And who else came out?

A Right after the police got there?

Q No, no, when you first ran out or you got by the
door --

A Just Theresa, Dave and Barbara.

Q Okay. Barbara and Dave live together in the

other triplex?
A Uh=huh.

Q Those are the triplexes you and they're the ones
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that face each other?

A We face each other, me and Dave and Barbara.
Q It's kind of a U-shaped deal?

a Yeah.

Q You say Theresa Porrey came out?

A %ea! she was hysterical because I started

screaming somebody threatened to kill the baby and tried to

rape me and I kept screaming that.
Q Okay. And what did she do?

A She just kept going oh my Ged, oh my God, oh my

God.
Q How about Dave and Barbara?
A Same thing basically.
Q Did they come over to your place?
A . They asked where Scott went. MNow, I guess Scott

when he ran out or he came back he told them to call the
police. I think they're the ones that called the police.

Q Okay.

A But when the police got there Kevin came out, out
of Theresa's front door and was standing there and I just
== I mean I didn't think it was him but I almost knew
because I felt real sick if I even glanced over at him.

0 What was he -- let's go back, I'm sorry to dwell
on this, let's go back to the time of the attack and,yéu

described the general build of the attacker.
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0 That's what I wanted to know,

Q What was the style of the shirt?

A Muscle shirt I think. I'm not poﬁitive. It was
either down here or up here.
| Q Basically didn't have sleeves?

A I'm not sure if it was short sleeved or muscle
shirt but it just looked, you know -- it was one of those
two. I don't remember.

Q Were you able to determine what kind of trousers
this person had?

A Jeans and a big belt because when he picked it
up, when Scott -- when him and Scott were -- were fighting
each other and he went to pick up his pants I remember
glancing down and seeing jeans and a thick belt.

Q Okay. Had any lights been turned on in the

meantime?

Q Okay.
A Because I could see a little bit when == maybe he
didn't turn the light on, but all's I know is I could see a

very little bit. I'm not sure.
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" Q What was this person doing with the knife when he
was picking the jeans up off the floor and getting into --
A I have no idea. I think he had it in his hand.

Q Do you recall if this person had shoes on or

didn't you notice?
H A No, I don't recall.
Q Now, it's later on. You said that when the

police arrived Mrs. Porrey had gone back in the house and
7

then come out?

‘I Wicl. I was in talking

police and I called my mother.

to the

Q When -- okay, from the time the police got there

when was it you noticed Mr. Herrick?

A Well, the police were -- I don't know how long
they had been there but long enough to where they had asked
me a few questions and talked to me.

Q Where were you when you first talked to the
police, inside or outside?

A Inside I believe.

Q Uh~huh., Where were you when you noticed Mr.
Herrick? ‘

A I was == I was -- my friend Barbara had came over




@ = o W B W R

30

heciusa I was very emotionally upset and she was, you know,
just kind of comforting me and I walked to the front door
with the baby, the baby had woken up by this time and I
didn't want to let him go because I was just scared for him
and he was standing there. I had watched him come out the
door I guess and he had, you know, for one thing I didﬁ't
think it was him because he was wearing a red shirt,

Q Uh=huh,

A But his pants were unbuckled and they looked

exactly like the pants I saw almost and his hair was

Q Was Pat out there or anybody else?

A No, just Theresa and him and Barbara was standing
out there for awhile.

Q And David, was he still around?

A He was. Yeah, he was in and out of our house and
in and out of his house.

Q Okay. Did you see David and Scott talking about
anything?

A No, I didn't see them talking. Scott was taken

to the hospital for his stab wounds. .
Q I see. Did you hear anybody say anything about
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the assailant leave in a car or anybody writing down a tag

number?

R cyees T QU8 s thwte

Q Okay. Could you tell me that?

18 Q Now, when he came back to the house when is it do
19 ' || you think the police were called? Was it just moments?

20 A When he chased after him he ran back to the -- to
21 the triplex and said something to the guy, to Dave to call
22 the police. I think that's what he told him, to call the
23 pelice.

24 Q And did the police get there pretty quick?-l

25 A Yes.




@ = " N a W M

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

32

Q That's probably asking a great deal, can you
estimate?
A I don't know because averything seems forever
that night.
MR. HAMBRICK: I have a guestion while we're
waiting.
M5. BROWN: Sure, go ahead.
MR. HAMBRICK: Did the defendant know the name of

the baby?

THE DEPONENT: ~

MR. HAMERICK: I mean did the defendant at the
time of the attack use the name of the baby?

THE DEPONENT: No, he said or I'll kill the baby.
That's what he said, but he mentioned the baby's name,
he threatened the baby's life several times but he

never mentioned the baby's name.
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Q You're guessing about that or that's based on

what he has since told you?

9 Q Okay. But he was being questioned. BAs far as

10 you know he did not at that time identify Mr. Herrick?
11.
12
13
14
15
16
17

18
19
20
21
22
23
24

25 That's what he told you after?
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A Excuse me?
Q That's what he told you after he got out of the
hospital?

_ m—-

_

And you spent the night at your mother's?

A Right., I didn't sleep there after the incident
at all,.

Q So, there was no discussion between you and Scott

before the police arrived about I'm not going to tell them
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Who?
Scott.
Who? |

Dave said he acted funny like he knew who it was

because he didn't say anything. When Scott called me from

the hospital he called on Dave's phone. —

Q Did he ever express any doubts to you about this
identification?
A No. Once he came back to my mother's house he

said that when he was leaving, when he went to the glass

sliding door he still couldn't see him at that point

-because it was dark, pitch dark in the house. See, that's

right, there was no lights on.

Q
A

Okay.

It was pitch dark in the house except I turned

the baby's room on right when he was éhaaing the guy to the

back sliding glass door but the guy ran through the
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kitchen. See, we have a hallway and then if you go through
our hallway the kitchen's to our right, if you are coming
through the bedrooms the kitchen is to the right and the
dining room is to the left and the glass sliding doors. He
ran through the glass sliding door through the kitchen
because Scott was standing in the hallway. He didn't want
to go by Scott, but Scott saw his face when he ran through
the kitchen because the light from Dave's porch light was
shining in our kitchen.

Q And that's what Scott has told you after the
fact?

A Right.

Q Was Scott admitted to the hospital? I gather he
was just treated.

A He was just treated there. I guess it was very
dEEp.. It almost punctured his lung. It wasn't wide or
anything. He tock a few stitches in each one.

Q Okay. Now, did the police take a sample of any
of your body hair?

A They took my sheets, they still haven't given
them back.

Q Did they take any of your hair?

A I don't remember if they did.

Q You don't remember them plucking hair out of your

head or anything like that?
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A I don't remember if they did or not. I don't
think they did but I was in a lot of shock. I was very
upset that night, so, if they did I don't remember it.

Q Were you referred anywhere for counseling?

A They talked to me and asked me that would be a
good idea for me to talk to -- they gave me a name, a phone
number and a name of a lady that deals with victims, victim

Q Victim Assistardce?

A It was the name of a -- victim =-- victim rights
or something like that. I don't know.

Q Have you been in touch with those pecple?

A No, I called -- my mother gave me a number to
some kind of counselor, female counselor that deals in
people that have been raped or -- and stuff like that, and
I called her once and talked to her because she said that
my mom said sometimes they are very supportive during the
trial and stuff.

0 And you have talked to that lady once?

A I talked to her once, but after, you know, after
talking to her once I really didn't want to talk to anybody
about it because I just feel sick to my stomach when I
talk about it. I have been trying to guit talking about it
because the more I talk about it I can't sleep. It tDAk me

about three months, not three months, about two months
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before I could sleep, so, I try not to talk about it.

Q I take it, sorry to get back to the gruesome
details, I take this man never ejaculated?

A No, uh-uh.

Q Have you had any discussions with Dave or Barbara
about this incident since this happened?

A Yes.

Q Okay. When was that?

A Well, after -- the day after I think I talked to
her, the day after, I talked to her a few days afterwards
and I talked to her just recently because she was pregnant
and just had a baby and I went to see her baby and we
talked to them a few times afterwards.

Q How about Dave?

A No, I haven't really talked to him except one
day, the first day after the incident or something like
that.

Q Okay. Have you talked with either of them in

your conversations about the identification, about whether

or not it was Mr. Herrick?
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police and stuff like that.

Q What did she tell you he said?

Q Have you had any conversations with Mrs. Porrey,
with Theresa? '

A After the fact?

Q Yes.

A After? Well, right directly after she just kept
going are you ckay, are you okay. Then after awhile she .
got really nasty.

Q How do you mean nasty?

A Well, just like -- well, I probably shouldn't
even say this, but we have a baby intercom and every now
and then it picks up cordless telephone conversations apd
the day that -- after the incident we -- the baby was in
his crib napping and we had the intercom and it started to
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fuzz and her voice came on the intercom and normally I
would just shut it off but she was talking to -- about me,
so, I listened.

I don't know who she was talking to because you

only hear her voice but she was saying, I don't know what

happened, _
“ That's all I heard her

éayinq.

Q/qlmmnmmra

s
10 ind I was just getting really upset and started to cry and
11
12 Q Did you know that was her for sure? Did you know
13 her voice?
| g ety kaow heSmaons
15 Q Did you have any face-to-face contact with her?
16 I assume you moved out shortly after that?
17 a We moved out. I mean didn't sleep there after

%’ that night but we didn't move our .atuff out for a few days

because we had to find a place and stuff.

20 Q Was there any trouble about your moving out?

21 A Yeah, there was a lot of problems. See, what we
22 were trying to do, because they were really nice at first
23 and they felt that ==

24 Q By they you mean --

25 A Theresa and Pat, and Pat that night, Pat came
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over, Pat -- when Scott got out of the hospital he came
back to the triplex while I was at my mother's so he could
pick up stuff for me and the baby and Pat had came home and
I guess he had been drinking, whatever, and he came

knocking at Scott's -- our door and Scott was talking to

Dave.
Q You weren't there then?
E: No.
Q I'll get that from Scott.
A Okay. Well anyways, after the -- I'm sorry,

after the incident Theresa and Pat were fairly nice to me
and evarything.' They just couldn't believe it happened,
you know, and we were going to move, BScott was going to
move one of his friends in, Tracy, because she == even
though she knew about the incident she still didn't care.
She wanted to move. If she needed a place to go Scott was
going to move her in. We still hadn't moved our stuff out
and we still needed to clean it up like that, but she
needed a place to go right then.

We started moving her stuff in before we started
moving our stuff out. They got really nasty because they
said it was a disaster. This was like four days after the
incident. And they knew I wasn't doing very well, They
started getting nasty with us and everything.

Q Over the condition of the apartment?




o om o~ ahn W e W N

T T N = I~ S N B =
[T R = R - - - B~ RN - . TR ¥ NN U TX B S I N = |

23

42

A No.

Q I thought there was -- I was just asking about
whether there was a dispute about you breaking the lease.

A They did but they kicked her out too.

Q S50 that was later?

A Not very much later, maybe two weeks,

Q Have you had any more contact with anybody in
that household?

- A Yeah, after we had most of our stuff moved out
they had called my -- Scott's parents' house because we
were staying there until we got another place. Okay. I
know we had -- we just moved into our new place and we were
still moving our stuff into the new place and they called
Scott's parents' house and started yelling saying they were
going to lock up the apartment and we weren't going to be
able to get any more of our stuff until we cleaned it up
which it had only been like five, six days. So they
weren't even giving us time.

I was still freaking out over the incident and we
had planned totally on cleaning the place, but Scott was
doing it all himself because I felt sick if I even went
there, but they had said, they got real nasty on the phone
and Scott went down there to get things straightened out,
to explain it to them we haven't even moved most of ﬂué

stuff out, we would clean the place up. It was just that







