IN THE GIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT "-.'-

IN AND FOR PINELLAS COUNTY, FLORIDA
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STATE OF FLORIDA, CRIMINAL DIVISION e~

Criminal

Plaintiff, TAMPA, FLORIDA

vs. Casce No. CRC 89-11425 CFANO

__KEVIN RICHARD HERRICK,

Defendant.

bl /

DEFENDANT 'S MOTION FOR PPOST-CONVICTION RELIEF

l. “Mame  and  location ol the court which entered the judgment  of

(‘l)I'lVilLil)!l under attack: In the Circuit Court ot the Sixth Judicial Circuit,
v and for Pinellas Countyv. . Florida,

2. Date ol judgment gl conviction:  OQctober 3, 1990,

3. Length ol sentence:’ On Counts 1oand 11, Tife imprisonment with no
pnssibilit-y of parofe, and on Count P11 Filteen {1%) years imprisonment, with
all sentences running conmvurrent by,

4., Nature of ollensels) involved (all counts)e Count 1. Burglary; Cnuui
1, Sexual Battervy: and Count 1L, I\Li}.',l'..l\;.ll('d Bat tery., 3
9. What was your plcea?  (check anly one)

(a) Not Guilty XXXXX

(b) Guilty

(¢) Nolo contendere

() Not Guilty by veason ol insanity

It you entercd one plea to one count, and g dibterent plea to another

Kuunl. pive detailbs:

i
i
4




6.

trial: (check only one)

Kind ol

RN
(b) Judge ounly without jury 4
7. Did you testify at the trial or at any pre-trial hearing?
Yes K
No XXXXX
It oyes, bist cach such occasion:
B. Did you appeal from the judpgment (!J_ conviction?

Yes XXXXX

No

9. 1t you did appeal, answer the lollowing:
(a) Name ol court:  Scecond District Court of Appeal.
M (L) Result: Per Cariam Atlirmed.
(¢) Date of result: Jduly 17, 1992)

(d) Citation: Herrick v. State, 602 So.2d 916 (Fla. 2nd DCA 1992).

10. Other than a direct appeal trom the judgment of conviction and
sentence, have vou previousiv filed anv petitions, applications, motions, etc.
with respect to this fudgment in this court?

Yes XXXXX
No

B, Il your aonswer to number 10 was “ves", pive the following
fnformation Capplivs only to procecdings in Lhis court):

(a) Nature ol the proceedings Mation tor Appointment ol Counsel
and Motion lor Post=Convict oo Heliel.
e (2) Grounds  raised: As to delendant's Motion tor Appointment of

Counsel, the detendant was unable to  adequately  prepare  a motlon  for

post=conviction relicl,




As Lo delendant's Mot ion for Post Convict ion Rn'liul.v the detfendant

attempted to assert the following: Ground One, denial ol el lective assistance
ol counsel in counsel's  fai lure to mike appropriate pretrial mot ions  to
SUpPress; Ground Two, denial ol ellective assistance of appellate counsels

Ground Three, denial of effective assistance of counsel in counsel's failure
tv make appropriate mot funs Lo suppress the defeundant's prior record; Ground
Four, denial of ef fective assistance ol counsel in counsel’s failure tuv vbject
tu werdict lorms and jury instruct ions that were nume rous , conlusing, and were
l\\)r--;\lpp\\rl(-cl by any cvidence advanced at trials Ground Five, ('.nnvi_(.'.t.iun
obtained by usce ol evidence gained pursaant tooan unconstitut ional search and
selzure; Ground S5ix, denial al due process in that the Court erronevusly
permitted a videotapued deposition in the jury roomg Ground Seven, denial i
due process in that a sentencing guidelines scorvsheet was used which inciuded

¥
victim injury points tor a non-vxistant victim injurys Ground Eight, denial ol

due provess in that the Court lailed to rule upon the delendant's motion for
~ .

new trial: and Ground Hioe, denial ol eftective assistance ol counsel in

counsel's ponr performance at trial |lu‘i$i|)|\' due

Lo stress caused by pending

criminal vocaine charges and pussible suspension [rom the practice

vl law.
(SR Bid you veceive an evidentiary hearing on your petition,
applivation, mot ion, cte.?
Yes
No XXXXX
(H) Result: Mot ion Depied.
") Date ol rvesult: By Order  dated November 23, 1993, and

detendant o mot ion Tor reheariog Wi diemissed by Order dated Janvary 3. 1994,
12. Other than o dirvect appeal from the judgment  of conviction and

sentoence, have vou previously tited any petitions, applivations, mut fons etd.




respect to this judgment fn any ather court?

Yes XXXXX

s No
13. 1 your answer to  uvumher 12 was "yes", give the tollowing
information:
(a){(1) Name ol court: Second District Court of Appeal.
(2) Nature ol procecding:  An appeal from the Court's Order Denying

Delendant 's Mot ion lor Appointment of Counsel and Mot ion for Post-Convictdion

P -

Reliel.
(1) CGrounds raised:  The Court erred in granting no reliel.
(4) Did you receive an evidentiary hearing on your petition,
apptication, motton, etc.?
Yes
No XXXXX
(5) Result: f’l'{'\(:tlrinm Aflirmed.
(6) Date ol results * Javuary 26, 1994, and defendant's motion for
rehearing was deniced on February 23, uaa,
(b) As to any second petition, application, mation, ete.. give the same
informations
(1) Name ol court: Florida Supreme Court.
(2) Nature ol the procecding:  Petition [or Writ ul Habeas Corpus.

(D) Grounds raiscd: The district court's per curiam atlirmance

departed from esscntial requirents ol law, e.p.. the district court alf{irmed

hetore  the  defendant tould corregct  an error in the record on appeal,

supplement the recard, request oral argument, aund tile his inftial briel on

the merits of his appeal.

(4 bid you receive an evidentiary hearing on your petition,

P

)

]



'appl(catlun. motfon, ete.?

Yes No XXXXX

(5) Results: Petition denied.

(6) Date of result: March 16, 1994,

l4. State concisely every ground on which you c¢laim that the judgment or

P

sentence is unlawful. Summarize brielly the facts suppurting each ground. If

necessary, you may attach pages stating additional grounds and the [acts -’

suppurting them.

i
|
=" GROUND ONE: Denial of Elfective Assistance of Counsel. o

SUPPORTING FACTS: As explained beluw, the detendant submits that he Qas

manifestly denfed effective assistance of counsel :

I. I submit that [ was denied elfective assistance of counsel in that

-

counsel fafled to investigate, interview, or depose prospective witnesses who
would have presented cxculpatory testimony supporting my defense of mistaken

identity, anid counsel furtheéx fafled to investigate the exculpatory evidence

of the tag . number of the vehicle seen !leeing the area immediately after the

crime occurred. :

INFORMATION PRQOVIDED TO COUNSEL;

A. In early February 1990, when | privately retained my trial counsel,

Ruy Edward Leinster, [ advised him that [ had been provided with very little

{nfurmat lon regarding the ltacts, circumstances, and statements survounding the

serious allegations made against me. Mr.

Leinster advised me to write him a
Ietter detailing my activities arvund the night the crime oceurred, and to
provide him with any inturmation and witnesses that | believed would assist in
my defense. I promptly complied with Mr. Leinster's request and advised him

as [ollows:




On July 14, 1989, Patrick Purrey and 1 spent the alternoon in Largo at a

selt-service car wash working on his glirlfriend's car. Patrick and [ were

repafring, amoung other things, a faulty thermostat, and both of us were

soaking wet alterwards. At approximately 5:00 p.m., Patrick and I finished
work on the car, and returned home tu a triplex that Patrick's mother, Theresa
Porrey owned. Mrs. Porrey, Patrick, and 1 lived in the south apartment of the

triplex.

"7 Shortly therealter, Patrick left to return the car tu his girllrieﬁd in

Tampa. I tovk a shower and went next dunrth'tho.east apartment in the

triplex to vist our nefghbors, Darren Scott Barfield ("Scott") and Cheryl

Hagen. During the few weeks 1 had lived with the Porrey's, [ developed a

baslc lriendship with Scott. On an earlier vccasion, Scott and 1 discussed

playing chess, and this was the purpuse of my visit this evening. When I

arrived, Cheryl stated that Scott had not yet returned home from work,

however, if I would like to, she would play a game with me white [ waited for
1Y . :

Scott. Cheryl and 1 pléynd cthess for approximately twenty minutes until Scotet

returned home with two friends that 1 had never met belore.

Atter a casual conversation, Scott produced a plastic sandwich bag

contalniog marijuana.  All [ive of us, Scott, Cheryl, the two friends, and I,

smoked two marijuana cigarettes. Bascd upon my brief assovciation with Scott

and Cheryl, 1 belfeved that they were regular marijuana users, and that they

would have smoked more marijuana cirgarettes that night. Subsequently, Scott

and Chery!l stated that they were going ovut for dinner, and if 1 didn't have

anything to do, and il they were home, 1 could come over later. I returned

home, made my own dinner, watthed television, -and went to my room tuv read

before gulng tv sleep.

I was subsequently awakened trom sleep by a very excited Theresa Porrey.




Mrs. Purrey stated, "Tho-glrl next- door is being rapud!". I i{mmediately jumped
vut of bed, put un suvme pants, and ran out ;l the apartment to the front of
the tripltex to [ind out exactly what was guing on, and tv see {f 1 could help.

When I gut outside, 1 saw David Stewart, who lives In the west apartment
of the triplex, comming out of his apartment. David was writing down a
| lcense plate number that Scott was repeating to him. [ alsu saw Cheryl

standing {n her dvorway, appearing very upset, crying hysterically, and saylng

nwdon't leave me' over and over again. Scott was standing in the middle of the

sidewalk In the triplex's courtyard, and he also appeared to be very upset. 1
noticed that Scutt was breathing harqvand.blqcalng from some sort of wound to
che-chest arca.

While getting Scott tu stand still to see how badly he was injured, I was
able to ask him what happened.  Scott stated that someone had réped Cheryl and
that he had Just chased the guy to bhis car which fled the area. Scott did not
know what year or model Lhu\uar was, but he thought {t was white, and he was -

. P

able to memorize its tag number before { got away. Scott sald that he gave
the tag nuéger tv David to give to the police. o .

Up tuv this point, Scott and Cheryl gave absolutely no indication that
they knew or vven suspected that | may have been the man in their house. I
was able tu ask Scott il he was alright, and he satd that he was. 1 asked if

anyone had called the police, and David said that he had and they were on the

way.

As 1 had saw Scott and Cheryl kept their marijuana in a record album on
the collee table in the liviug room, 1 fnstructed Scott to go inside and make
sure that he did not leave the marijuana where the police might see it.

Mrs. Porrey was still very excited and was having a hard time breathing.

- -

1 attempted to calm her down, and was subsequently able to get her to sit down ‘




fn her klitchen. I went back outside to wait tor the polfce to arrive, When

the first pulice ofticer arrived, he stopped at the wrong erplex. 1 waved

o
him vver to vur triplex, and then directed him to where Scott and Cheryl were.

At this point, several other police officers arrived with the Largo Emergency

Medica) Technicians, so ! just trfed to stay out of the way with all of the

new activity going on.

While David and I were out in front on the triplex smoking a clgarette, a

police vflicer approvached us and asked who we were and what we knew about what
happered. T tuld the police ufticer who T was and that I had been asleep when

Mrs. Porrey woke me, stating that the girl next door was being raped. 1

further stated that I was not really sure of what exactly happened to Scott

and Cheryl before 1 came out ot the apartment.

Eventually, Scott was transported tuo the hospital, the police left, and

things returned to nermal. After determining that’ Mrs. Porrey was alright, 1
4

returned to my bedroom and went back to sleep.
Y :

While 1 was still asleep., Patrick returned home ftrom Tampa and was

advised ol the incident earlier that night involving Scott and Cheryl.

Patrick and David went over tuv Cheryl's mother's house tu speak with Scott

regarding what happencd. Both Patrick and David discussed the incident with

Scott. During this conversation, Scott stated that he thought 1 may be the

man he saw In his apartment, but he was uot sure. Patrick and David then

returned to the triplex.

Arvund 3:00 a.m., I was awakened by Patrick, David, and Mrs. Porrey.
was quﬁéliuncd by Patrick and David concerning any involvement I may have had.
Atter a lung and heated discussion where | repeatedly denled any fnvolvement,
and Mrs. Porrey stated that it was not possible I could have done it because

(1) she woke me right after she heard Chery! cry ovut; (2) she would have secen




“me exit and reenter apartment; and {J) Scott was stating tv everyone that the
perpetrator left the area in a car he got the tag number (rom. Afterwards,
Patrick and David returned to Cheryl's mother's house to talk to Scott again.
Following another conversation, Patrick and David returned to the griplex and
questioned me again. Patrick stated that Scott thought that I may have been

the perpetratour, however, Scott was candidly admiteing to them that he was not

sure.

-

Patrick, David, and I lett the apartment to go outside to smoke a
cigarette. We cuntinued to discuss the sftuation, and I continued to deny any
involvement. Alterwards, David returned to his apartment, and Patrick and I
returned to ours.

Appruximately ten minutes later, the was a knock at our door. 1 answered.j

the door and observed a large number of police officers standing just outside -

¥ 1

our door. One of them asked me t! he could have a word with me outside. Just .5,

as | stepped outside, | was restratned and handcufted. One uof the poliép

officers said, "We found your fingerprints on that door,” indicating Scott sand

Cheryl®s door, "and you have been convicted of burglary before.l ‘'We know'®

you're the uvne who done this tonighe.”

1 was taken tu the Largo Police Department and informed that I was being

charged with with sexual battery., attempted homicide, kidnapping, burglary, »: -

and pussession ol firearm by a convicted felon. Two oflicers stated that theylb
had two eye witnesses who positively identiiied me as the perpetrator. The
police oftfcers then read me my rvights and asked it 1 would answer their
questluns. ! stated that | would couperate fn any way 1 could, however, 1
would not answer any o! thelr questions or make any statements until an
attorney was present. [ then asked for an attorney and was inlormed by the

police oflicers that I would be provided with an attorney once 1 got to jatl.




[ was then taken to n'hnlﬂlng celt. - .

After some time, 1 was approached by two or three pulice officers who
asked me {f I would consent to the taking ol various hair samples. 1
voluntarily gave my consent, and bhair samples were taken from my scalp and
pubic area. Subscquently, ! was transported to the Pinellas County Jail.

In addition to the above, 1 further advised Mr. Lelnster that aflter a
publtic defender was appvinted to represent me, the police ofticers never
returned tu present their questions that 1 agreed to answer once 1 was
pru&ided with an attoruey. I advised Mr. Leinster that I was still ignorant
of ih;.allegntlnns made against me, amd 1 hid not been informed as to the
status of the ionvestigation of my defense because I had very little contact
with my public detender, Jane Brown. 1 did know, hoﬁever. that a few
depositions had been taken, and that my trial date was continued because Ms.
Brown had not yet deposed Patrick Porrey and David Stewart.

1 subsequently advlqu\Hr. Leinster again that 1 knew next to nothing
about what Scott, Cheryl, and the other witnesses were alleging, other than :
what 1 was‘ablc to Jiscorn from a police report my sister purchased. Further,
when 1 was advised that Scott was suggesting that 1 had jumped a couple of six
foot lences to get back ;u my apartment, 1 advised Mr. Leinster of my knee

injury that necessarily would have left me with a naticeable Timp i1, in fact,

I had }Jumped thouse lences.

B. In addition to above, Mr. Leinster was provided with pertinate

{nformation in my case [ile created by my or{ginal attorney.

1 was inltially represented by a public delender, Jane Brown, who created
and maintained my case f[ile which contained, amoung other things, varlious
witness statements and depositions, the state's witness list, and the

previvusly served subpoenas for depositions. The state's witness Llisc




fnecluded Patrick and Theresa Porrey, and David Stewart. When Mr. Lelnster was

retained, he was- presented with my case file that indicated that nelther

Patrick ur David had appeared at deposition as directed.

COUNSEL'S ACTION WITH INFORMATION;

Mr. Leinster tock uno reasonable activn under the circumstances to

fnvestigate, interview, or

depose Patrick Porrey, David Stewart, or Theresa

Porrey; Furthermore, Mr. Leinster did not investigate the tag number of the

vehicle seen [leefng the area immediately alter the crime.

REASONRBLENESS OF COUNSEL'S ACTION;

Mr. Leinster was provided with the same basfc information regarding my
Y

case as Jane Brouwn was provided. This very same information provided to

-

1)
another attorney, namely Ms. Brown, led that attorney tu a reasvnable decision&

iy
Vel
&
o

to subpouena Patrick and Daqid for depusitions., Importantly, when Patrick an

as tu mandate a continvance until such time as

pruspective witnesses.,

1 submit that a cumparison of the deposition testimony of Scott and .

Cheryl coupled with a review of my account ol the events on July 14, 1989,

would induce a reasonably competent attorney to investigate, interview, and

depuse Patrick Purrey, David Stewart, and Theresa Purrey before making a . =

decision on whether to procevd to trial with or without these witnesses.

Clearly, this is what, a reasonable attorney, Jaune Brown, believed.

[ submit that Mr. Leinster's tailure to act in this matter manifestly

falls below the actions of a reasonable attorney handling a

case ol similar




facts and circumstances. or, as the case may be, a case of identical [acts and

circumstances.

As explaived below, Mr. Leinster's flailure to act In this manner so

adversely prejudiced my defense at trial, it is reasonable to conclude that if

not for his failure to Investigate, interview, and depose these prospective

witnesses, the vutcome of my trial would have been different.

“"PREJUDICIAL EFFECTS;

A. The fallure ol Mr. Leinster to investigate, intérview, or depose

Patrick Porrey and David Stewart was highly prejudicial to my defense of

mistaken {dentity. Under the facts of my case, 1 believe {t was fatal.
Mr. Leinster was provided with the public defender's case [lle and all of
the tniormation 1 could provide based upon my limited knowledge of the serfous

allegations made against me. There is no doubt that Mr. Leinster knew who

Patrick and Davld were, where they.lived, and that these prospective witnesses
TN

could offer crucial

exculpatory testimony tuv suppurt my defense ol mistaken

fdentity.

As well as bolstering my version of events, the tgstimony of

‘Patrick and David would have impeached the testimouy ol Scott and Cheryl, and

{t would have provided the fact finders with a complete account ol the events

from all witnesses who possessed relevant infurmation to the offlenses charged.

Mr. Leinster knew that alter Scott was released from. the hospital,

Patrlck and David had talked with him not uonly once, but twice, in gregt

detall about what happened and what Scott saw that nighe. They talked to

Scott before he made an (dentification to police, candidly confiding with

Patrick and David the tact that he was not really sure who he saw that night.
My reasonable theory of detense was \LhnL ol mistaken f{dentfity. Mr.

Lelnster knew trom reviewing Scott's deposition testimony that although Scott
g p y 8




did not Inform or Indicate to anyone immediately on the scene the alleged

ldentity ol the perpetrator, Scott was later claiming that when he saw the man

In his apartment, there was absolutely no doubt in his mind that 1 was the

perpetrator. This incredulous statemeot would have been refuted by Patrick

and David.

Mr. Lefnster knew that Patrick could have presented testimony supporting

the [act that Patrlck and 1 worked on his girlfriend's car at a self-service

wash, leaving us sovaked with water in the process.

e .

Mr. Leinster alsv knew that David would not only be a witness to the

conversations with Scott, but was the person who called the police and wrote

down the tag number o! the vehicle Scotl told everyone he scen f[leelng the

arca. David would have established that 1 had Just ran vut of my apartment

Just as Scott returned f{rom chasing the fleeing vehicle.
¥

testimony would have manifestly proved that there was insufficent time for me

This exculpatory

to (1) run away from Lhe_&riplox with Scott in pursuit; (2) dispose of the

.

weapon and any inculpatory cvidence; (3) run back to the

apartment f[rom

somewhere in the neighborhood; (4) stealthly reenter the apartment without

alerting Mrs. Purrey; (5) remove all ol my clothing and wash out all of the
bloud: (6) wash out all ol the grease or hair cream out of my hair (il you
accept Scott's {dentilication); (7) climb in bed and pull up the covers; and
(8) reduce my breathing and appear to be asleep belure Mrs. Porrey could enter

the roum and wake me just after hearing Cheryl scream,

It should be noted that Scott was stabbed twice in the chest area and was

bleeding profusely. Blood was everywhere. The pulice discovered bluod on the

frame of Scott and Cheryl's Loedroom duor, sliding glass dovr, and apartment
b B I

door where the perpetrator touched them while lleeing. Thus, whoever

-

committed this crime necessarily lett the apartment with blood on his person.




However, the police did not f{nd any bload on me, my clothes, in my room, or

anywhere {1 ur ovutside of our apartment.

David could have testified that when he observed me run out the

apartment, just after Mrs. Porrey woke me, (1) [ was not wearing a large belt

buckle; (2) I did nut have any blood an me; (3) I did not have a noticeable

I{mp; and (4) [ did not appear tu have just been {n a fight. Further, David

would have testified that 1 was not wearing the distinguishing large belt

buckle. Morcover, as [ previously stated, this exculpatory testimony would

have bolstered my defense that there clearly was {nsulficent time for me have

committed this crime and do all the necessary things to place me back in my

bedruum when Mrs. Porrey woke me.

As well as bolstering my defense, David's testimony would have supported

the testimony ol my alibi witness, Theresa Porrey, that she (mmediately woke

aftet hearing Cheryl scredm, refuting the prosecutor's argument that Mrs.

Porrey's testimony was vmbtllishvd to shicld herself from a non-existant

lawsuit. Mrs. Porrey stated as much in her trial

testimony.

As no conclussive period ol time could be cestablished by the conflicting
testimony ot Scott, Cheryl, and Mrs. Porrey, [ submit that David's testimony
would have presented the jury with an unbiased, disinterested statement of the
events, arguably more reliable than the testimony ol two admittedly hysterical
womem, one ol whom had been attacked, and of a wounded man.

Patrick saw me just a few hours later and would have also testified that

it did not appear that 1 had been in fight, nor was I having any prublems

walking.

David was alsu interviewed by the same police ollicer that interviewed

me. Subscquently, thls same police vificer testitied that he only interviewed

me because I loovked so suspicious, and while so doing, he could observe my
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heart beating through my t-shirt. Although being excited that night under the

c¢ircumstances was reasonable, the prusecutor argued it as Inculpatory. It is

interesting to note, however, that this same police vilicer who carefully

examined me did not observe that (1) [ appeared to have been in fight; (2) I s

had a noticeable limp; (3) 1 was weariug a large belt buckle, as described by

Scott and Cheryl; and (4) 1 had any blaod on me or my clothes.

As I previovusly advised Mr. Leinster, I suffered a serious knee injury,

and it | would have been the perpetrator Scott pursued and chased over a

fencey then I necessarily would have returned home with a noticeable limp. In

fact, | would have had a serious problem attempting tv evade Scott leaving the

triplex.

Mr. Leivster knew that there was absolutely nu physical evidence to link ey

me to this crime. My alibi witness and the time involved tended to refute the

idvnei!(rntinn testimony of the victims. Seatt's {dentification testimony

appeared to identily one person, while Cheryl's identllicatlon purportedly of
) .
the same person tended to identify someone else. Therefore, it did not matter

if you believed Scott or Cheryl, because the very belief of either witness

created a reasonable doubt as to fdentification testimony of the other b

witness. Importantly, Cherv!l candidly admitted that she was not sure that I

was the perpetrator. The case against me was going to boll down to the

* credibility and weight the jury placed upon Scott's {dentification testimony.

Thus, given our defensive posture ol mistaken {dentity, Mr. Leinster should

have fovestigated and cultlvated exculpatory testimony of Patrick and David.

I submit that the testimony of Patrick and David would have a dramatic .13 .
)

effect vpon the Jury's acceptance and relfance upon Scott's indentification

testimony. For example, the exculpatory testimony of Patrick and David would

have created reasvnable doubt for the Jury to subscribe a reason to return a




verdict of not guilty because it would have refuted Scott's trial testimony:

Q- Now when you saw him there was there any doubt in your mind that

was him?
A. None whatsvever.
(R. 158).
% *
Did you get a good loovk at him then?
Yes.
And was {t him?,
Delinitely, beyond a doubt.
It was Kevin Herrick?
[t was Kevin Herrick.

159).

% % *

Q. Alter you snw\his outline in the bedroom and you saw his face

.

and whole body here, and yovu saw his face and whole body

here, was

there any doubt In your mind that it was the defendant Mr. Herrick?’

Nu doubt whatsoever.

[s there any doubt now —-
None.
~~ that tt was him?
Nut beyond a shadow of a doubt.
163).
* *
About how long after you got back did he emerge [rom the house?
It was a few, couple minutes, 1 was very traumatized.

Did you know it was him at that point?
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A. Yes, siv, I did.
(R. 161).

As a direct result of Mr. Leinster's failure to investigate, interview, or

depuse the prospective witnesses, Scott's uncontested testimony allowed the

prosecutor to persuvasively argue to the jury:

He stated that there was no doubt in his mind that it was Kevin

Herrick....
(R. 278).
* %

sv.cand Scott, after he calmed down, aud cooled down, told the

police right atter he got back from the hospital that he was sure {t

was Kevin Herrick, and it was Kevin Herrick.

(R. 298).
* ¥

Cheryl told the pgﬂirc that I believe {t was Kevln Herrick but I'm

not a hundred percent sure and it was after taht that Scott told the

.

pollice, yeah, [ know who it was, I'm a hundred percent .sure, [ know

exactly who it was, and it was Kevin Herrick.

(R. 298),

The reason that Cheryl said that she was pretty sure it was Kevin

Herrick but couldn’t be a hundred percent sure and the reason that

Darren Scott Barfield said it was Kevin Herrick was for one reason,

because he saw him and because it was Kevin Herrick. That's the man

do did it and [ know you'll do the right thing.

(R. 307).

Clearly, Mr. Leloster's (allure to investigate, interview, or depose these
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prospective witnesses who could have presented exculpatory testimony refuting
the state's version of events, bolstering my defense of mlstaken identity, was
highly prejudicial to my defeunse under the facts of this case. I submit that
if Mr. Leinster would bave investigated,: interviewed, and deposed the

witnesses, the vutcome of my trial would have been different.

B. Mr. Leinster's failure to investigate the clearly exculpatory
evidegce of the tag number of the vehicle orfiginally reported by Scott as
fleeing the area (mmediately after the incident was highly prejudicial to my
defense of mistaken identity. Arguably, under the facts of my case, the
failure tov Investigate this exculpatory evidence supporting my theory of
defense was‘}atal.

yr. Leinster knew that Scott chased the pérpetratur vut of his apartment,
past another triplex, and arvund a corner where he momentarily lost sight of

the man. Scott believed that the perpetrator jumped a nearby lence, so he
i _

jumped the fence, too. On the other side, Scott claims he observed a man

standing beside the dpiver's side of a white vehicle. Scott memorized the tag
number of the- vehicle belure it drove away, and then ran back to the triplex,
repeatediy yelling out the tag number so he would not torget {t.

When Scott arrived back at the triplex, he gave the tag number to David
to give to the pulice as 1 came out of my apartment. Thereafter, Scott told
everyone present that he observed the man flece the area in a white vehicle
that he memorized the tag number of. Even Cheryl testified as follows:

MR. LEINSTER: Isn't what [Scott] said s that he chased the
assailant down the rovad and he saw the lights of a car turn ong
fsn*t that what he said?

CHERYL: Yes.




Q: Right?
A: 1 belleve so.

Q: Okay. And you did hear him say something about the assaflant

leaving in a car and writing down a tag number?

A: I said 1 (sic) he thought he saw him leaving in the car, but 1

guess he realized that it wasn't [Kevin].

Q: Later on you found that out, but right there on the scene what

he was saying to Dave was the assailant left in the car and he got

the tag number, correct?

A No, not in those words. Even after he saw the car leave he was

looking around for him because he thought he might have run behind a

bush or house, but he couldn’'t find him, so he assumed he drove away

in the car.
(R.. 140-141).

W%
A \‘
Q: And did you not hear him also say, as he went

-

though some

bushes, that he saw a car pulling out and he thought that_ he had got

in a car and, you know, druve away?
That's what he thought.
That's Nhat he satd, isn't {t?
Yeah.

(R. lal-142).

At some later date, Scott alleged that he made up the story about the tag

number to divert the police's attention away trom me. Scott stated that he

wanted to get me himsell. Nonetheless, Scott testified at depos{tion and

trial that the tag number was the actual tag number of a car he saw that! i

night. [ submit, however, that Scott's ascrtatlon that he made up the story o




of the tag number to divert attentlon away from me s incredulous. Had Mr.

Leinster made some sort ol reasunable attempt to Investigate the admittedly

valtd tag number of vehicle seen In the immed{ate areca of the crime scene, it

would have supported my defense of mistaken {dentity. Arguably, this

Investigation may very well have led us to the actual perpetrator, a cructal

plece of exculpatory evidence.

As ve already know, Scott was repeatedly calling out the tag number as he

ran back to the triplex, glving 1t to David as I was comming out of my

apartment. Thus, prior to this point, Scott had absolutely no {dea where 1

was. Therefore, he would not have known where to divert the police's

attention lrom. Moreover, Scott would not have had any idea that the police

would have_  had any idea that I was fnvolved, uniess. of course, Scott told

them, As far as Scott knew at that puoint, {{, in fact, he really believed

"beyond a shadow of a doubt" that I was the perpetrator, I could have been

anywhere in the ne(ghburhuq{. notably, departing the area in the vehicle he

saw and later told me, David, David's wife, Cheryl, and Mrs. Porrey.

Scott did not Indicate the alleged

Identity of any perpetrgtor at the

scene. Furthermure, I was lace to l[ace with Scott and Cheryl that night, and

neither of them gave any iudication to me or anyone else that they even

suspected that I was the perpetrator.

I believe that Scott later recanted the story about the tag number

because of police misconduct. On the scene, Scott ‘did not indicated to anyone

the alleged identity ot the perpetrator. 1In fact, Scott candidly admitted to

Patrick and David that he was not sure that it was me. Nonetheless, the Largo

Pollcc-DcpanmcuL Fater told Scott and Cheryl that my lingerprints matched the
bloody fingerprints at their apartment, and that they found the bloody knife

used in the attack under my bed, along with sume bloody clothing., To the




contrary, none ol prints recovered matched mine, the police did not recover

the bloody weapon under my bed, and there were no bloody clothes 1in my room.

I believe, therefore, that the police misconduct {nduced Scott and Cheryl

to make a positive Identification when they otherwise stated that they were

not sure, and Scott claimed to have chased the man and watched him leave the

area Iin a white vehicle. Therefore, under the facts of my case coupled with

my defense of mistaken identity, Mr. Leinster should have investigated the

potential exculpatory evidence of the tag number Scotr gave David to give to

the Ppolice. With this information, Mr. Leiﬁstcr should have determined (1)

who owns the vehicle; (2) who was driving the wvehicle on the night in

questfon; (3) whether the driver lives in the area or what the driver was

doing in the area at that time of nfght; (4) dtd the driver know Scott and/or

Cheryl; (5) whether there wias blood on and in the vehicle; and (6) a physical

desc;tption (does he Jook like me?) and examinatlon of the driver (has he been

in fight?). The results of such an fnvestigation would have
Tea

corroborated Scott's allegation that

either

he mndc'up the tag number to divert

attention away Llrom mée, or the results of the investigation _would have

produced exculpatory evidence supporting my defense of mistaken fdentity. 1In

any event, when presented with the tacts of-my and the defense ol mistaken

ldentity, a resonably competent attorney would have {nvestigated this cructal

exculpatory evidence. As a result of Mr. Lelnster's failure to investigate

the tag number, Scott's allegation that he made it up went completely

uncontested at trial, and 1 did not have the bhenettit of producing this

potentlal exculpatory evidence or witnesses Implicating the actual perpetrator

vho was driving the velicle. Thus, Mr. Leinster's failure to properly

investigate this matter precluded the {ntroduction of exculpatory evidence

supporting my defense of mistaken tdenticy, and it denied me effective




assistance of counsel.

C. The flailure of counsel to investigate, {nterview, or depose Theresa

Porrey prior to videotaping her trial testimony was prejudicial to my defense.

There is no doubt that Mr. Leinster knew that Mrs. Porrey was my alibl

witness, and that she was the most crucial witness for my defense of mistaken

identlty. A reasunable presentation of her exculpatory testimony was crucial.

Mr. Lelnster knew that while Mrs. Porrey was awake {n the apartment, I was

sound asleep. In order for me to exit and reenter the apartment, I

necessarfly would have had to stealthily pass an alert Mrs. Porrey not only

once, but twice--once exfting the apartment, and a second time after being

chased by Scott. Further, Mrs. Porrey knew that there was no way to pass

thruﬁgh the sliding glass doors because of .building supplies and lumber

stacked against them. Importantly, Mrs. Porrey woke me {mmediately after

hearing Cheryl scream, clearly ¢stablishing that there was insufficent time
~

for me to have committed the crime, rceturn home in

time to dlspose of any

inculpatory evidence and get into bed. Mrs. Purrey would have further

corroborated my defense of mistaken fdentity because she knew that (1) I never

wore a large belt buckle; (2) 1 hid a old knee fnjury: (3) T did not appear to

have been In fight; (4) I did not have any blood on me or my clothes; and (5)

I did not appear to have a noticeable Himp.

Despite the importance of Mrs. Porrey's exculpator testimony, Mr.
p I Y I y Y _

Leinster did not conduct 3 reasonable pretrial investigation, interview, or

deposition ol Mrs. Porrey. Instead, on the da¥ before trial, Mr. Leinster and

the assistant state attoruey videotaped Mrs. Porrey's trial testimony. Mr.

Leinster was (11 prepared to examine my cructal alibi witness,

As a result Mr. Lelnster's lack o! pretrial yreparat lon, counsel did not
P F ¥




establish that 1 could not possibly have been the perpetrator because (1) I
did not wear large belt buckie; (2) 1 did not appear to have been in fight;
(3) 1 did not have blood on me or my clothes; (4) 1 could not Jump six foot

fences without having a noticeable timp; and (5) if my shues and socks were

indeed wet, the fact that her son and 1 worked on his girlfriend's car that
afternoon., All of the toregoing exculpatory testimony would have corroborated
my defense of mistaken identity.

Importantly, Mr. Leinster should have been prepared to ask Mrs. Purrey
about and explain the operativn ol her curdlass telephone, a matter which the
prosecutur subsequently used to "impeach'" her on with an alleged priovr
inconsistant statement.

Because Mr. Leinster failed to conduct a reasonable investigation,
fnterview,”™ or deposition ol Mrs. Porrey prior to videotaping her trial
testimony, counsel was unable to establish all of the relevant exculpatory

Y

testimony supporting my defense of mistaken identity, and it manifestly
T

changed the results of my trial,

II. The delendant was turther denied eflect ive assistance of counsel by
Mr. Lelnster's failure to {nlorm and consult with the delendant regarding the
detalls ol his case. Under. the facts of ihls case where the defense was
mistaken identity, the fallure tvo inform and consult with the defendant
regarding the detalls so he could asslist counse! by providing the names of
prospective witness and exculpatory evidence, leaving the detendant adequately
Informed to make an intelligent decisfon on whether tu proceed or testify at

trial, cannot be deemed harmless.

Mr. Lelnster fafled to inform and consult with me regarding the spectfic

details o! the allegations made agalust me, Mr. Leinster's action in that




respect fell far below the action of a reasonably competent attorney handling

a case of similar facts, and, as detailed below, manifestly affected the

outcome of my trial.

A 1t was not dlsputed at trial the manner in which the crime occurred.

My reasonable defense was that of mistaken identity. This particular

defensive pusture necessarily requires that delense counsel critically examine

a witness's f{dentification testimony lor any~discrepancles in his or- her

{dentification, and to lovk for any direct and circumstantial exculpatory

evidence suppurtlhg an f{ncorrect fidentification. One proven way to test an

identification is to discuss in depth the specific details of the putative

fdentification. This, however, is c¢xactly what Mr. Leinster falled to do.

Although Mr. Leinster knew from the very begining that 1 claimed 1 was
¥

innocent and knew very llttle about the details surrounding the serious

allegations made against me, and that 1 specifically requested to review or be’.;
N

N

provided cupies of the vartous statements and depusitions the wlenesses had ™

made, Mr. Leinster never permitted me to review or provided me with copies of

the varivus statements and depositions the witnesses had made. Further, Mr.

Leinster never, at any time, Informed or consulted with me regarding the

specific descriptions given by Scott and Cheryl that purportedly led to a

positive ldentiflcation by vne witness, but uot the other.

Mr. Letnster fafled to advise me that Scott and Cheryl gave two

conflicting descriptions of the perpetrator, e.g., Cheryl stated that be had

long, curly, flufly halr, and was wearfng a dark blue or black muscle shirt
{no sleeves), and Scott stated that the perpetrator had greased back halr,
pulled up in the back to appear shurt, and was completely nude, but maybe had

on a pair of sucks. The only common detail identitied by Scott and Cheryl was




that the perpetrator had a ltarge belt buckle on his pants, a beit buckle they

claimed I always wore.

The [irst I learned of the only common ftem {dentilicd was at trial, "HMr.

Leinster never informed or cuonsulted with me on the victims' identification,

nor did he inquire on whether | wore a large belt buckle.

Had Mr. Leinster properly inlormed and consulted with me regarding the

{nfamous large belt buckle, 1 would have advised him that 1 have never owned

or worn a Jarge buckle ot any kind, Further, 1 would have advised Mr.

Leinster of the numervus witnesses who c¢ould have testified that 1 have never

owned or worn a large belt buckle. Importantly, if Mr. Leinster had informed

and advised me of the i{ncredulous allegation that (1) 1 always wore a large

belt buckles (2) 1 was wearing a large belt buckle during the attack; and (3)

1 was later wearing a large belt buckle when [ exited the apartment, I would
. A 4 B

have delinitely testified in my defeuse that 1 never owned or wore such a

large belt buckle, includiu& on the night ol July 14, 1989, I submit that my

sworn exculpatory testimony, couﬁlc with that of other witnesses testifying

that I never owned or wpre a large belt buckle, would have holstered my

defense ol mistaken identity, lurther corroborating the testimony of my alibi

witness that she woke me from a sound sleep moments after the attack.

I submit that Mr. Leinster's failure to inform and consult with me in

depth regarding the specific details of the iddentification testimony was

highly prejudicial to my delense ol mistaken identity, and it clearly left the
{dentiffcatfon testimony GI Scott and Chery! virtually uncuntested. Thus, the
prosccutor was able to pu:sunsivvly argpue:

She stated 1 thought it was him because ol his body build, his

shape, his hatr, the fact that he lefe by the sltding glass door was

an addittonal thing, and by the belt buckle.
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(R. 275-76).
1

cec.and she was able to see his outline, his features, see the shape

ol this body and see that big old belt buckle that she recognized so
well when he came out of the apartment, eventually, the last person
out, wearing the same belt buckle.

(R. 276).

* o Tk

Then vnce the Pnlicq get there Cheryl told the police the exact same
thing that from the shape of the body and ‘the hair and the whole
uuijinc and the belt buckle and the whole thing that she thought it
was Kevin llerrick, but wasn't a hundred percent sure.

(R. 298).

Had Mr. Leinster advised me ol the statements regarding the belt buckle, I

would have testified and rgkutcd the purported fact. Moreover,

.

provided Mr. Lelnster with numerous names  of

I could have

witnesses who would have

corroborated my testimony that | have never vwned or worn a large_buckle. 1In
fact, Mr. Letnster could have cross-—examined Mrs. Porrey regarding the belt
buckle. Patrick, David, my parents, brothers, sisters, and former girlfriends

have all lived with me and could have testitied to the same {f Mr. -Leinster

had informed me. Moreover, David and his wife, both of whom lived in the same
triplex with me, could have testificd that they never saw me wear a large belt

buckle, particularly oun the uight in question when [ came out of the

apartment.

Addittonally, the tact that I did not own or wear a large belt buckle was

corruvborated by the fact that the police searched (1) me; (2) my apartment;

(3) the triplex; and (4) the surrvunding neighborhood, but they did not find




the Infamous belt buckle.

B. Mr. Leinster failed to inform me that in the deposition testimony of

Scott and Cheryl they claim to have intercepted a cordless telephone

conversation purpurtedly of my alibi witness, Theresa Porrey, while using a
baby monitor. Mrs. Porrey was allegedly talking to an unknown and unheard
person. Although Scott and Cheryl claim that they heard only part of the one
sided” conversation, they purportedly heard Mrs. Porrey state that she éﬁuld
not believe that I did fr, but my shoes and sucks were wet (from.the ca; "

wash), and the sliding glass door was was slightly cracked upen.

Mr. Leinster never {nformed me of those inculpatory statements, nor did:

he inquire {f and why my shoc's and socks were poassibly wet, and'wﬁy. lﬁ_éﬁ

Q%*;
K "{

this testimony was at trilal when cthe prusecutor

"rebuttal' tu impeach Mrs. R:rrcy.
Mr. Leinster's
absolutely fatal to my case.
R
B

would have taken the stand and testif{cd under oath that {f my shoes and socgi

were wet, it was because Patrick and ! had spent the better part of-fﬂa
afternoon working on his girlfriend's car at the car wash. Further}:ltw;;laf?yx‘.
have testified that I knew fur a fact that the sliding glass dOOFA;QSZAOt.
slightly cracked open, as alleged through hearsag by Scott and Cheryl, because

I kuew for a fact that .the sliding glass door was closed and {mpassable
because of the buidling material and lumber stacked against it. Additionally,

I would have advised Mr. Lelnster that we must have Patrick testity to the

same.,




Hy testimuny would have corroborated that of Mrs. Porrey and Patrick, and

it woutd have had a signf{flecant impact on the credibility of Scott and Cheryl.

Impurtantly., my testimony would have shown, contrary to the prosecutor's

tnnuendo. {f my shoes and socks were wet,

)

it was simply due to an innocent

act, and was not from running through the neighborhood in my socks that night.

It should be noted, however, Mrs. Porrey expressly denied making any statement

or {inding my shoes and socks wet, or the sliding glass to be slightly cracked
upen. Further, this testimony would have refuted Scott's testimony that the

perpetrator he chased had his shues in his hapds, which were certainly bloody

hands according to the facts presented, testimony that subsequently a)lowed

the prosecutor to insinuate Inculpatury evidence during his argument that was

easily susceptible ol being interpreted by jury as "he washed the bloud from

the shoes."

For the reasons expressed above, | believe that Mr. Leinster's

failure to
Y

inform me of the inculpatury statements of Scott and Chery!l precluded me {rum
X -

providing counsel with a witness (Patrick) whu would have given exculpatory

testimony refuting their testimony, and it clearly prevented me [rom making an

intelligent decision on whether to testify. If I would have known' ol those

statements, 1 would bhave testified under ocath in my delense, refuting the

incredulous statements, and further corroborating and bolstering my defense of

mistaken {dentity.

C. Mr. Leinster failed to inform me of the fnculpatory deposition

testimony of ofticer Howard Crosby:
I noticed that he was very nervous, and I talked to him. I asked
him what hw was doing there and he said he l{ives fn the next door

apartment. So I got his name and everything and the way he was




lovking ~- and he was looking around. He was acting very suspfclous
and nervous.
O D) s

* * *

Q. Now you say the defendant was acting nervous. Would you be ‘a:’

lictle more speciiic? What led you to that conclusion?

A.  He wouldn't louk at me in the eyes. I can tell that this chest?-

.

was pounding. 1 could tell he had a rapid heart beat.

(p. 6).°

Although my behavior was certainly not remarkable under the extraordinary

circumstances «of that night, the prosecutor argued them to be

{nculpatory. The first | ever heard

alleged "suspliclous'" and “uervous”
v .

anything was unusual about my behavior. On the other hand, everyone else who
"X

.

saw me that night dfd not ubservé any “suspiclous' and '"nervous" behavior.

They all knew me personally, whereas officer Crosby did not. Had Mr. Leinster

advised me of the alleged inculpatury statements, 1 would have informed Mr.

Leinster that 1 had just been woken from a sound sleep by a very excited Mrs.

Porrey, and that [ was very concerned about Scott and Cheryl. I would have

further advised Mr. Leinster that 1 am basically a shy and {ldgety person, -who

fs easily Intimidated by persons of authority. [n general, 1 have always had

a problem looking people fn the eyes while speaking with them, a fact vasily

corroborated by my [amily and friends. Therelore, had 1 known abuout Crusby's

rstatement, [ wuuld testiffed under ovath to the same, and provided Mr. Lelnster

with the names ot tamily and friends who would have corroborated my testimony.

I believe my sworn exculpatory testimony, coupled with that of the uther




witnesses, would have refuted the sly inuuendo that my behavior that night was

somehow Indicative of guilt. 1t was not.

Additionally, had I been advised of Crosby's statement, 1 could have

advised Mr. Leinster to vxamine Mrs. Porrey about my alleged bebaviur on the

night in question during her videotaped trial testimony.

As well as establishing everything as set lorth above, my testimony would

have refuted the prusccutor's argument that:

Officer Crosby was so suspicous of hin that he did what's called an

FIR which is to get information o him. Well, if he's not the

persvon who did it, what does he have to be so nervous about? He was

sleeping like a rock. Why is he so nervous? Because he did it,

that's why. He's afrald of being caught, that's why. Because he

knows that he's the man.

(R. 102).

Mr. Leinster's tailure to adequately inform me of Crosby's statements falls
K

below the actions of ol a reasonably

bl

manifestly had a duty to advise me ot

competent attorney. Mr. Leinster

thuse allegedly inculpatory statement.

It I would have been so advised, | would have presented Mr. Leinster with

relevant {nformation to assist him in presenting my defense. Moreover, Mr.

Leinster clearly had duty to make sure that

the relevant facts and information surreunding the serious allegations against -

me so that T could make a konowingly and intel}igent decision on whether to

testify. Had 1 known ol these statements, I would have testified under oath

to my complete {innocence.

111 The defendant was further deonfed eflective of counsel {n Mr.

Leinster's faflure to consult with the defendant regarding what evidence and

1 was reasonably advised of all-". «

oy

"




witnesses would be presented at trial to support the defense of mistaken

fdentity. Under the facts of this case, Mr. Leinster's failure to inform me
y 2

in this matter was Jatal to my delense ot mistaken ldentity, and it aftlected

my decision on whether to proceed to trial and testify.

Mr. Lefoster failed to inform me” priér - te trial that he had

not

interviewed, investigated. or deposed the prospective witnesses that .1 had

previvusly advised him ot that possessed exculpatory testimony and cvidence.

When Mr. Leinster was retained, he was advised ol the exculpatury

testimony and evidence detaited above that Patrick Porrey and David Stewart

could provide to my defense ol mistaken  identity. HNonetheless, Mr. Leinster

did pot investigate, interview, or depose any of these crucial prospective

witnesses, nor did Mr. bLeinster ever advise me that he tafled to do so, and

that he did nut intend on presenting their testimony at trial.

Mr. Leinster's failure tu inform and consult with me in regards to this
N

aspect of my delense installed a false sense

of serenity {n me because 1 truly
belteved that Mr. Leinster had investigated, interviewad, and depused Patrick

and David, and that they would be called at trial to present their exculpatory

testimony supporting my delense of mistaken tdentity.

I submit that this Ialse sense of serenity afiected my decision at the

time on whether to proceed tu trial. Had I known that Mr. Leinster had not

investigated, interviewed, or deposed Patrick_ and David, I would have

requested that Mr. Leinster seck a continuance untll such time as their

testimony could be secured for trial. In the event Mr. Leinster denied my

reasunable request, [ would have terminated his representation of me due to

his gross incompetence; The exculpatory. testimony of Patrick and David was

absolutely essentlal to my delense of mistaken fdentity.




1 submit. therefure, that Mr. Leinster's failure to keep me reasonably

informed as to what evidence and witnesses he would be presenting at trial

falls far below the actions of reasonably competent attorney handling a case

of similar clircumstances. Had Mr. Leinster advised me of the actual defense

he planned to present at trial (only the videotaped testimony of Mrs. Porrey),

without the testimony ol koown witnesses who possessed exculpatory testimony

- -

and evidence supporting my defense of mistaken identity, 1 would .not have

proceced to trial at that point, and, quite possibly, discharge Mr. Leinster

as imcompetent.

IV. The defendant was further denied effective assistance of counsel in

Mr. Ueinster's lailure to call at trial witnesses known to him that pussessed
axculpatory testimony supporting the detense of mistaken identity. Under the

{acts of this case, the failure to present sald testimony was fatal to the

reasonable defense of mistaken identity.

- AS

I submlt that Mr. Leinster manifestly denied me effective assistance of
counsel by his fallure to call Patick Porrey and David Stewart to testify at
trial. Based upun the information provided to Mr. Leinster in my case file
and by me, Mr. Leinster clearly knew of the exculpatery testimony and evidence

Patrick and David could presented at trial supporting. my detense of mistaken

fdentity. Had Patrick and David testified at trial, under the [acts of my

case, It 1Is reasonable to conclude that the ’Jury would have

reached a

different result. Thus, Mr. Leinster’'s fatture to call Patrick and David to

testify manifestly denied me etfective assistance of counsel,

V. The delendant was turther denied ellective assistance of counsel by

Mr. Leinster's failure to elfectively examine ond crosg-examine witnesses




during trial.

A. Mr. telnster could have bulstered my reasonable defense of mistaken
{dentity by ellectively examining Theresa Porrey as tu her personal knowledge
of (1) the impossibility of anyone being able to stealthly exit and reenter
the apartment while she was watching television in the living room; (2) the

presense of building materials and lumber leaning against the sliding glass

door which clearly precluded any passage through it; (3) how her son and I

appeared with wet clothes when returning home from working on Patrick's

girlfriend's car; (&) my old knee injury and ambulatory abilities; (5) me

being a shy and [idgity persung (6) whether I over owned or wore a large belt

buckle as describied by Scott and Cheryls (7) my apprarance of not having been

{n a tight; (8) my appearance of not having any bloud on me or my clothes; (9)

b 4
the complete absense ol blood anywhere in our apartment and on the f{ences

surrounding the triplex; a!QJ (10) my behavior that night, namely, whether 1

apperarad nervous or suspicous. as deseribed by Howard Crosby.
-~

I submit Mr. Leinster's tailure to effrctively-examine Mrs. Porrey to

establish the foregoing suppurting my delense of mistaken identity adversely

affected the outcome of my trial, and, accordingly. denied me eflective

assistance ot counsel.

B. Mr. Lefnster failed to effective cross—examine Largo police olflcer

Howard Crosby establishing exculpatory testimony suppurting my defense of

mistaken identity. Crosby testified that he only {nterviewed me because 1

looked suspicous, and while so doiog, Crosby testified that he was close

enough tu see my heart beating through my t-shirt. The prosecutor argued this

as belng Inculpatory.




i Mr. Leinster should have cross-examlned Crosby whether he additfonally’
interviewed David Stewart alung with me, and, while being su close to me, did ..

he observe (1) whether 1 appeared to have been {n [ight; (2) whether I bhad any'

. blood 'on me or my clothes; (3) whether I had a noticeable limp; (4) whether 1
was wearlng a large belt buckle, as described by Scott and Cheryl; and (5)
whether Crosby was familiar enough with me to reasonably determine whether hy A

behavior and conduct was indicative of actual guilt or innocence,

C. Mr. Leinster failed to elfectively cross-examine Largo police officer
Step6;;>Julner establlshlhg exculpatory Lvstid:ny supporting my defense of
mistaken identity. Joluner testified as to what evidence, or the lack thereof,
was collected from the triplex and surrounding neighburhood. Further, Joiner :
possessed the hair samples 1 voluntarily submitted while cooperating with
pulice. ?

b
Mr. Leinster should bhave cross-examined Joiner as to why the police
N

did not find physical exculpatury evidence my defense of mistaken l(dentity.
-~
For example, as the perpetrator left blood everywhere he touched while [leeing ;

LT

4,

the from triplex intoe neighborhoed, the police did not tind blood on the six
foot (ences I necessarily would have had to touch, in the dark, to get back to
my apartment §f 1 was in fact the perpetrator. The absense of blood on those
fences 1s exculpatory evidence tending support m; defense of mistaken
fdentlty. Therefore, Mr. Leinster should have qugstioned Joiner regarding the
pullce's {ailure to discover this obvious evidence (the Jack of bluod)} that .

would tend show that 1 was not the perpetrator.

Further, as 1| voluntarily gave halr samples {rom my scalp and publc area,

Mr. Leinster should have questioned Joiner regarding the fact that my halr did

pot match the hair.lound instde Scott and Cheryl's apartment. Moreover, if



Mr. Leinster would have inquired in this area, ha may have found not only

didn't my hair mateh, but Scott's hair didn't match either. I submit that

"this is clearly crucial exculpatory evidence strongly supporting my defense of

mistaken indentity. Therelore, Mr. Leinster should have cross—examined Joiner

regarding the results of hair samples 1 gave and those collected ftrom the

crime scene,.

Impuortantly, Joiner could have testified, if Mr. Leinster would have

cross-examined him, that the police did not discover a large belt buckle (1)

on me; (2) In my apartment; and (3) anywhere {n the surrounding neighborhood.

This testimony wuuld have presented the obvious question ol {f 1 was the

perpetrator, where did my large belt buckle go? Or, did the

actual

perpetrator drive away wearlng it?

b. ur.

Leinster fafled to etfectively cross—examine Scott and Cheryl

concerning thelr use of wmarijuana on  the night the crime occurred,
"N

and

concerning Scott's absence from the wouple's apartment the night before,

-

leaving Chnryl home alone, while he attended a bachelor's party.

L. Mr. Lefnster knew my relationship with Scott and Cheryl, and that we

smoked mari Juana ecarlier that uight. During most of the occasfons I was

around Scott and Cheryl they would offer to smoke marijuna with me. 1

reasonably believed, therefores, that the couple’ were reogular mari juana users.

Mr. Leinster knew that 1 had observed approximate)y a quarter of sandwich bag

vf marfjuana remaining when 1 felt the apartment earlfer that night. I also

reasonably assumed and told Mr. Leinster that Scott and Cheryl smoked more

marijuana that night while at the drive-in and later, when they returned home.

Mr. Lelnster failed to cross-examine Scott and Cheryl regarding thefr use

of marf juana. U they would have admitted their use ol mar{Juana that night,
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ft clearly would have changed the acveeptance and reliance the jury placed upon

their ident(fication testimony, probably explaining why two witnesses who saw
the exact same event and person, later gave two conflicting descriptions
purpertedly of the same person. Further, if Scott or Cheryl would have denfed
thelr use of marijuana that night, I would have taken the stand to testify
Lhig'l had smoked marijuana with them carlier-that evening. Thus, I bélieve
Scott and Cheryl's use ol marijuana that night, coupled with the conflicting

fdentffication testimony supports my detense of mistaken identity, e.g., Scott

and Cheryl's use of marijuana produced a mistaken fdent{fication of me as the

perpetrator. Therefore, | was denied elfective assistance of counsel when Mr.

Lefnster failed to cross-examine Scott  and Cheryl, producing exculpatory

testimony, regacrdiog their use of marijuana that night.

2. Mr. Leinster was advised that the night before the {ncident, on July
13, 1989, Patrick and I watched a videotape with Cheryl in her apartment while
N

Scatt was attending a bachelor's party.

Mr. Leinster knew that when | came vver to Cheryl's apartment ecarlier
y P

that evening to borrow a V(R «leancr, Cheryl stated that she would like to

watch the movie with Patrick and [ because she dida't have anything else to do
) g

that nighe. Cheryl said that Scott was Roing to be out all night at a

bachelor's party. All three of us watched the movie, and subsequentdy Patrick

and 1 returned to our apartment.  Scott appareutly did oot return bome until

that morning.

1 submit that this testimony would have established the unlikelyhood that
I would attack Cheryl, and it would have been g lair rebuttal te the
prusccutor's argument that :

We know from the victims that the defeadant would often hang around




the apartment and we know that Seott left and at that moment the

attacker, the defendant, came in alter Scott left. So he would have

to be somrone who would see Seott leave to know that it's time to guv

in and du the dastardly deed.  Who would that be, a neighbor? No

one was as cluse as Kevin Herrick.  The neighbor adjacent. He would
know {f Scote lelt or not.  le would know that.

(R. 298-299),

Thus, by establishing the events of the previops night, the fact {inders would

13

have necessarlly been presented with the reasonable question of why would 1

attack Cheryl nearly forty-five minutes after Scott leaves, not knowing where

Scott {s golng and how long he would be there

~

» when, just the night before, 1

knew for ‘a lact that Scott would be gone all night? Importantly, as the

adjacent neighbor, wouldn't 1 wear a mask or something to conceal my identity

from the people I live [n the same triplex with?

I submit that the prosecutor's spin on the |
~

acts could have been easily

refuted by an elfuctive cross-examination of Scott and Cheryl, producing. a

different result at trial. - Theretore, Mr, Leiuster's fallure in this respect
P

denied me elfective assistance ul counsel,

-
v

Vi. The defendant was {urther denied effective assistance of counsel in

Mr. Leinster's fallure to object to, uor move to strike, the {nadmissible

and/or objectionable portions of Theresa Porrey's videutaped trial testimony

when it was admitted into cvidence at trial.

Mr. Leinster presented only one witness at trial, my alibi witness,

Theresa Porrey, Mrs. Porrey's trial testimony was videotaped because she

suffered from a severe {lluess that precliuded her trom testitying in person at

my trial. The Court explained:
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Ladies and gentlemen of the jury, The delense witness Theresa

Porre fs in {11 health. She apparent! has emphysema and f{s
y PP y phy

connected Lo some sort ol g life support device, oxygon and some

uther things. Her doctor sald she shouldn't come {n to testily,

although, he did say it was alright- {f they had a deposition of her
and' put it on videotape. That's what we have done and that's why

she's on tape and not here, in case you were wondering,

I think there is a statemeént ‘at the very'begining with regard

tv her disease, Her videotape is and wil) be presented at chis

time. Move the T.V. forward.

At this peint,- Mr. Leinster fatled 1o ubject to, or move to strike, the
/

fnadmissible and/or nbjectionable portions of Mrs. Porrey's videotaped trial

testimony. Instead, the videaotape was playad
¥

and object fonable portions included.

in fts entirety, inadmissible

While Mrs. Porreyv's trial testimony was befug videotaped,

objections were
A Y

made, however, since there was

no Judge presant durihg the taping, there were

no rulings as to the objections.  When the videotape was moved [nta evidence,

no rulings ware requested or made, On the tape, the prosecutor went {nto

Cross—examination of the Mrs. Porrey lar beyond the scope of Mr. Lei{nster's

direct examination. Subsequently, the prosecutor was able to persuade the

Court to reuvpen its case on Mrebuttal' to [mpeach Mrs. Porrey on a collateral
p p y

matter which brought out by the prosecutor himself on cross-examinat{on that

vas beyund the scope of Mr. Leinster's direny examinat {on. Mr. Leinster

should have vbjected, or moved to strike, the Inadmissible and vbjectionable

portions ol the videotaped trial testimony when It was moved {nte evidence.

The taflure to do so directly resulted in the pnly defense witness, my alibi

witness, subsequent by being  impeached on coelltateral matter on rebuttal.,




Under the lacts ot my case, a.p., i case that botled down to the credibilicy

ol the tdentillcation witnesses versus the exculpatory testimony of my alibi

witness ft cannot reasonabl bee said that Mr. Lelnster's failure to object,
' y

or move to strike, was harmleoss.

Mr. Letfuster was lully aware that it is well settled that objections may

be made at trial to receiving into evidence any deposition, or any part of {t,

for any reason that would require the exclusion of it il the witness were then

present and testifying. Thus, il Mrs. Poarrey's trial testimony presented on

the videotape would have been been objectionable il she would have been

present and testifying at trial, then it clearly was objectionable when it was

moved into cevidence at trial. 1 submit the following cross-examination by the

prosecuter was  objectionable  buyond  the scope of  Mr.

Lelnster's direct
Y

examination:

Q. Now, s it true that when you went back into

Kevin's room you

savw that his shoes, his socks were wit?
~

AL No, T did not see no socks., e did

not wear socks -« he had

Phip—tlops and he didn't have nothing on his teot,

Q. Well, did sou observe at a later time -- rhat night that his

shors -

A He came out —- he was outsfide carlier, 1 guerss he_was vutside

carlier, we all wore,

Q. Did you observe that his shoes or sucks were wet?

A, No, I did not. Don't kuow nothing about it -- he didn't have

nmy socks, he had llip—llnps. no such thing as socks.

Q. Did you notice that the sliding glass door was open when you

went back there?




A. There was no sliding glass door open. There was no sliding

glass duor open.

Q. Did you have a cordless phone at that time?
A. Yes, | had a cordless phone.
Q. Isn't it true that you were talking tv someone on the phone -—

A ~-- HNuo, That's false because they were never home in the

rvening.

Q. How about it | ask the question first, then you can deny.

A. Okay. Go ahead.

Q. "Isn't it true that you were talking to semeovne on the phone a
day or two later, and you stated that you observed that --—

A. == 1 have never L#lkvd -

Q. Hold on a second.

A. 1 have never talked about thils case to anybody before you

asked.
Q. Okay. Okay.-
So, don't even bother asking.

Well, just listen to the question. Okay?

Okay.

The question first, and then {{ you want to deny go ahaad.
AR

Okay.

you also noticed that the back door was open?

A. No. I never told nobody that. Never in a million years.
never talked about it. That {s a lie,

(Delense Exhibit £1).




As the foreguing questions and answers were c¢learly beyond the scope of the

direct examination, Mr. Lelnster should have objected to and moved to strike

that videotaped trial testimony presented to the Jury. By objecting, Mr.

Lefnster would have been in a win-win situatlon; by objecting, one of two

possible situatiuns were possible, buth of which being favorable to me: (1)

if the objection would have buen sustained, the questions and answers would

— e

have been striken; or (2) it the objection would have been overruled, the

prasecutor would have had to take Mrs. Porrey as his own witness to continue

on that Jine ol questioning, invoking the well established prinicpal that you

cannot  fmprach your own witness. Gedabert v, State, 407 So.2d 1007, 1009

"{Fla. 5th DCA 1981). Thus, the prosecutor would have been precluded from

respening his case on rebuttal to tmpeach his own witness, e.g., the witness'

¥

answers to questionns on collateral matter would have to be taken, regardless

of the answer, and the prosecutor could not have subsequently impeached Mrs.

Porrey on rebuttal. In either ecvene,

by ubjecting, the only defense witness,
AS

my allbl witness, would not have been impeached.  Since this case boiled down

to the credibility of the witnesses, jt cannot

be said that' Mr. Lelnster's
lailure to object was harmless beeause it directly resulted in my abili

witness being fmpeach on o collateral miatter,
We might galn some insight inte Mr. Leinstoer's failure to vbject by his
vwn candid admission:
I have not seen the video, We took the video. It might be a idea
Il we could at Ieast take a look at the lirse part of it to make
sure it came out.

(R. 220).

[t §s clear that Mr. Ledinster bhad not even reviewed the videotaped testimony

prior to the trial to determine whether there were {nadmissible and/or




obJect tonable questions and answers, I submit that a reasonably competent

attorney would have reviewed the videotape prior to trlial, and objected to and

moved to strike the abjectionable portions of the videotape when Lt moved into

evidence at trial. Mr. Leinstor's failure in thls respect was fatal to my

defense of mistaken identity as it directly resulted in the subsequent

{mpeachment ot my alibi witness.

-

V1i. The defendant was lurther denied eltective assistance of counsel in

Mr. Leinster's failure to object tu the prosecutions failure to lay a pruper

predlcate or foundation ter impeachment ol defense witness Theresa Porrey with

extrinsic evidence of alleged prior inconsistant statement on a collateral

matter. Mr. Leinster’s lailure to object directly resulted in allowing the

rosdcutor to reopen his case on teobuttal” to impeach Mrs. Porre with
p P P Y

extrinsic evidence of an alleged prior inconsistant statement on 3 collateral

matter without tirst laytug the proper foundation for imprachment. Under the
N

facts of this case, this tailure clearly resulted in the enly defense witness,

.

the defendant's alibi witness, being impeached, and it cannot cannet be deemnrd

harmless.

In order to lay the proper predicate for impeachment by an alleged prior

inconsistant statement, the witness must first bir advised of the substance ot

the prior inconsistant statement, the time and place the statement was

allegedly made, and the person tu whom the staLement was made. Kimbla v.

State, 537 Suv.2d 1096 (Fla. 2nd DCA 1989). It simply is not enough to

generally ask if the prior statement was made. lNutehison v, State, 397 Sv.2d

1001 {(Fla. lst DCA 1981). In this case, the prosecutor lailed to lay the

proper foundation for impeachment on cross-cexaminat ion of Mrs. Porrey during

her videotaped trial testimony. For example,




it true that when you went back Into Kevin's room you’

Q. Now, isn't

saw that his shues, his socks were wet?

A. No. 1 did not seer no socks. He did not wear socks -— he had,
R

flip-flups and he didn't have nothing on his feet.
i * *

Q. Dld you observe that his shoes or his socks were wet?

A. No. 1 did not. Duon't know nothing about it —- he didn't have

ao socks -- he had flip-flops, no such ihing as socks.

Q. Did you notice that the sliding glass door was open when you

went back there? =

A. “There was no slidlug glass door opeu. There was no sliding

glass door open.

Q. Did you tell someone on the phone a day ur two after this

happened that you thicvd that Kevin's shoes or socks were wet and

you also noticed that the back door was opuen?

~
A. No. 1 never told nobody that, never in 3 million years. 1

never talked about it. That is a lie.

(Dafense Exhibit #1). .

Thereafter, the prosecutor was permitted to reopen his case on rebuttal to .

fmpeach Mrs. Porrey's videotaped trial testimony on using extrinslc evidence

of an alleged prior inconsistant statement on, a collateral matter. Mr.

Leinster argued:

I'm anticipating what this is. It 1'm wrong. 1'm wrong. There has

been discusslons  concerning what was overheard on the child's

Intercom. The state questloned someane about that during the trial

and thils relates to something that Chery! allegedly overheard on a
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intercom. It would be hearsay unless it was being brought in as
impeachment ol Ms. Porrey.

Ms. Porcey on her tape never said that she did or did not say
anything in the presence of her own home. She testified that she
did not tell anyone this, that or the other. So, what they're going
to do is try to say that Cheryl overheard her say something over a
baby's f{ntercom {u the privacy of her own home, but she never was

”d‘-asknd that question, never disputed w;;ﬁ she have said that at
random. So it's not imprachment. '
PROSECUTOR: It ls Lmpeachment because 1 asked her {irst if she ever . 1
saw the defendant's shues or socks wet and she said no. Then 1
asked if she had a curdless phone and she s;ld yeah. Then I asked

{f she ever on the phone mentioned that to anyone else and she said N

no. So that's c¢learly impeachement- when she says that she did not

see the shows (sic) or the sliding glass door open. And then {f I
N

have evidence that she said something dif{ferent to someone else,
-~ s
that's clearly impeachment.

THE COURT: Let's see how the questlon comes out. 1 think it's |

impeachment here.  1'11 allow the state to proceed at this point. .

{(R. 229-210). et
The prosecutoer dld not have a proper foundatien for {mpeachment because Mrs..’
Porrey was not confronted with a specific time ayd place she was to havefﬁéhé
the allequ'staannnF to "anyone.' It is not enocugh to ask tf witnessnevéﬁ:a

said something to "anyone."

At this polnt,

prospective rebuttal witnesses,

have rendered Cheryl's rebuttal testimony {nadmlissible as Cheryl did not’” K



testify that Mrs. Porrey allegedly stated that “she did" observe or notice my

shoes and sucks were wet or the

siiding glass door was open. Cheryl

;. testified:

Q. What did you hear Tharesa Porrey say?

‘: A. Well, she was like -- she was golng on and on real hyper and she ‘

sald, T can't believe he would do that, but his shoes and socks were
wet, or something like that. And then she_sald the door was opﬁﬁu'r

and then she aald you better zet a good atlornsy, She Jjust keapt

IR 2

going on and on, and stufl Tike cthat.

Q. Did she say the sliding glass door was open.

~

. A. Yes.
(R. 232)(emphasis added).

At nd polnt In Cheryl's rebuttal testimony did she testify that Mrs. Porrey

allegedly stated that "she saw'" my shoes or socks were wet or that "she saw'

the sliding glass was apen.

If, In fact, she ever said that, she may have :
“ .

been commenting upun something somevne else told her, and not based upon her
g up Y

own personal koowledge. Thus,- Mr. Lelnster should have objected to this

clearly non-impeaching, but highly prejudicial, testimony that was easily

susceptible of belng interpreted by jury as being impeachment. It s clear

that although Mrs. Porrey expressly denfed that she said "she saw" the shoes
and socks were wet or that the slidiug glass door was open, Cheryl's testimony

implied that Mrs. Porrey stated that she did, {y fact, see them, when it (s

clear that she did not. This was not imprachment, but it is reasonable to

conlude that .the jury believe it was., This allowed the jury to believe that

the only delense witness, my alibi witnesss, was lying when she oxpressly

denied ever saying that my shoes and socks were wet and the sliding glass door

was open.



If Mrs. Porrey was going to be impeached, the only proper {mpeachment,

which is still on a collateral matter, is on whether she discussed my case

with "someone” on her cordless telephone. [t was not proper to "impeach” Mrs.

Porrey on whether my shoes and socks were wet, and whether the sliding glass

door was open.

Anothar purpose for this line ol testimony was to argue the rebuttal
witnesses' testimony as substantive evidence that the shoes and socks were, in

fact, wet, and that the sliding glass door was open. 1 submit that this was

merely a veliicle to improperly insinuate to the jury by innuendo and hearsay
that my shoes and socks were wet, and that the sliding glass door was open. I

submit that the substance of the imprachment testimony should have only been

used to prove that a coversation tuek place, not being used as substantive

v
evidence that a ultimate fact did or did not exist. Therafore, Mr. Leinster

should  have objected to failure to  lay the proper foundation [or the

subsequent impeachement of Mrs. Porrey in the
~

manner in which the prosecutor

sought to impeach her..

Additivnally, Scott's "rebuttal” testimeny failed tv demonsteate the

substance ol the alleged prior inconsistant statement:
Q. Did you hear any ol the conversation at all?

A. Yes, sir. I did.

Q. What du you remember hearing?

A She was talkiog to someone and saying how she couldn't really

believe that he did it, but that T had seen him and she went in

there Jater and tound wet socks In his room. His socks were wet and

the stiding glass door was open, and then she was saylng that they
should get a goud lawyer and she kept going back and forth.

(R. 238).




Again, we see that there is no alleged testimony of Mrs. Porrey that '"shae saw'

my shoes or socks were wet or that "she saw" the sliding glass door was cpen.

Although Scott says that she “{ound” onl my suocks were wet, there is a
g b y my

difference in between this "rebuttal® testimony and the question presented to
Mrs. Porrey. Scott said that the sliding glass door was vpen, not that "she
saw! ~that it was wopen. Thus, Scoti's rnbu5$al testimony should have been
additivnally been objected to as no preper foundation had been laid for the
actual imperacmant subsequently presented by the prosecutor. A voir dire
examination would have established the differences In the testimony, keeping

~

the Jury from being tainted. Instead, §t was determined that

Let's see how the question comes out. 1 think it's impeachment.
1'1} allow the state to proceed at this point.

(rR. 270).

Alter determiniug that the purported “{mpeachment' testimony was clearly not

imperachment of the videotaped trial testimony of Mrs. Porrey, but sly innuendo
- AN :

of a fact clearly not established during the state's case-in-chief (whether my

shors and socks were wet, and whether the sliding glass door was open), Mr.

Leinster should have objected and moved for a mistrial as the Jury was fatally

exposed the purported hearsay avidence' that my shoes and socks were wet, and

that the sliding glass door was open, as argued by the prusecuter as a

substantive fact iudicating guilt. A mistrial shoutd have been granted based
upon a sutlicent motioen alleging that (1) there was no {oundatfon for the

{mprachment on collateral matter; (2) the deleunse wituess expressly denied

maklng the statement on the ecollateral matter, thus answer must be taken, and
the witness cannot subsequently be fmpeached on that same mattery (1) the

actual rebuttal testimony presented was not impeachment of the actual answers

given; (4) the putative Yrebuttal®  testimony was  easily susceptible of




fatlure {w this mattec clearly ftalls far below the

undermining the credibity the jury placed upon my alibi witness; and (5) the

hearsay rebuttal testimony could vasily be interpreted by jury as belng a

substantive fact not established during the state's case—in-chief {whether my

shoes and socks were wet, and whother the sliding glass door was open). At

the very least, this pbjection and motion for mistria)l would have preserved

the error for appellate veview,

and under the facts of this case, was fatal to

my defense ol mistaken identity. As an ﬂppnal is unly as goud as the

objection presented at trial, the failure to object clearly precluded any

further review ol this error. 1 submit. therefore, that Mr. Leinster's

standards exercised by

other reasonably competent attoerneys, serinusly damaging my case.

vIill. The Defendant was further denied ellective assistance ovf counsel

by Mr. Leinster’s failure to request a short recess, approximately one hour,

during my trial to secure and present the videotaped rebutal testimony of the
N

only defense witness, the defendant's alibi witness, Theresa Porrey.

-

As the Court already knows, Mrs. Porrey's i}l health prncludﬂd her {rom

testitying In perseon at trial. Thus, securing the badly needed rebuttal

testimony of this witness necessarily required thar it be done by videotape

(similar te her trial testimony). This was clearly necessary to rehabllitate

Mrs. Porrey alter the state's rebuttal witnesses testified to something

different. Mrs. Porrey's testimony would have _cither explained her alleged

prior fncvnsistant statement, 0r, B apaing denied that she ever made the

statement.

| submit that Mr. Lelnster®s tallure to request a briel recess for this

purpose directly cosulted in the prosecutor®s attempt to impraéh Mrs. Porrey

with extrinstc evidence ol an allepged prior invonsistant statement on cullater

Ak
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matter to go clearly unrebutted, and it deprived me ol the reasonable

possiblity that Mrs. Porrey would have recalled making such statements  or

again denied wver secing or making a statement that she saw that my shoes-and

socks were wet, and the the sliding glass door was open. It Mrs. Porrey

admitted seeing or stating that my shoes and socks were wet, Mr. Leinster

could have fuquired whether this was due to the fact that her son, Patrick,

and [ worked on his girlfriend's cav at the car-wash, leaving us svaked with

water. Under the facts ol my case, the tailure to secure and present my alibl

witness' rebuttal testimony was fatal Lo delense of mistaken identity. Had

Mr. Leinster done so, Mrs. Porrey's rebuttal testimony would have aflected the
N

rellance and weight given her videotaped trial testimony, and it would have
. o
produced a different verdict, a verdict of not guilty.
Y

I1X. The defendant was lurther denied eflective assistance of counsel in

Mr. Lelnster's failure to object to the prosecutor presanting arvgument (1)
~

bolstering the victims' testimony; (2) tmpreperly asserting hearsay testimony

as a substantive inculpatory evidence ol guift; and (3) begging for justice.

Mr. Leiuster's tailure to object was highly prejudicial to my defeuse of

mistaken identity, and it adversely atfected the results of my trial.

At trial, the prosecutor improperly argued:

Now, we have the thing with the intercom. Ladies and gentlemen, we

kanow that that's true. You say how do we know that that's true? We

know that that's true because who in the world would make that up?

Who in the world would make that up wvithout hearing a cordless phone

conversat lon on the intercom?  More importantly, who would make up

the statement? Who would say that she said that, oh, 1 can't

believe it's him, but the sliding plass door was open and his shoes




i

and socks were wet. But the sliding glass door was open but the
shoes and socks were wet. 1t they were out to get this guy aren't
they going to say, well, | overheard a conversation and she knew
that' Kevin did it because she told me. Who in the world in going to
make up that the siiding glgss door was open and that the shoes and
sucks were wet?
(R. 104-305).

¥ * #
Did Scott have a reason not Lu_LﬂIl the police right away that it

was Kevin Herrick? Yeah, he had a reason, and we might not agree

with it a hundred percent, but we understand it.

* S *
But is there a reason lor him to make up the tact that it's Kevin
Herrick if it's not? There is no reason. There is no reasonable

doubt. fle said he saw him and he did see him There {s no
“ )

reasonable (sic) for him to make that up. Lat's not forget his wife

was rvaped, his baby was threatened, and he was stabbed. What he
wants out of this {s what we all want out of this, justice. He's
not after anvthing else. He and his tamily were brutallzed, were
victimized and that's what he wants out of {t. So there is no
reason for him to make this up it fts not Kevin Herrick.

(R. 306).

As the prosccutor continued to beg for justice, he improparly arguad:

Now it's true it's a travesty of justice it an fnnecent man is [ound
guilty, but equally so it's a Lravesty of justice il a guilty man is
not tound guilty. This case calls out ftur justlice. We're asking

tor justice. The criminal Justice system does work and 1 ask yvu to




make [t work.
(R. J06-307).

That argument lurther bolstered the prosecutor's ecarlier argument:

....and sometimes, for good reason, our system does not have a great

reputation and people don't have a whole lot of contidence in it,

and [ guess you can see why. It takes a year and a hall for things

to happen before we tinally have the trial, and we have to live with

it for a year and a hall.

The victims come in here and they're treated as i{ they're on

trial being victimized again plus he was just darnright angry.

(R. 278).

.
The foregoing argument was ¢learly improper, and Mr. Leinster's failure to

objeat to it and move for mistrial permitted the jury to contaminated,

adversely affecting the verdict returned.

.\.

X. The defendant was
~

Mr. Leinster's failure to’ object to

further denied eltective assistance of counsel in

improper proscctorial argument falsely

asserting that Mrs. Porrey was testiftying falsely because she [eared a

non-existant lawsuit.

Mr. Leinster falled to object to improper prosecutorial érgumeht that -

{alesly asserted that Mrs. Porrey was testfying f{alsely because she. feared a

non-existant lawsuit. 1 submit that the prosecutor's argument was not a fair

comment upon the evidence advance at trial and, as such, was Improper and

highly prejudicial tuv case ol mistaken ldentity becasuse the prosecutor himself

tended tu  Impeach Lh} ounly detense witness, my alibi witness. Thué. Mr.
Leinster should have objected to impruoper argument . Under the

facts ol my

case, the latlure to object was

fatal and ¢lrearly undermined the credibility




of my alibl witness. For example, the prosecutor argued:

Let's talk about Theresa Porrey for a minute. The judge will’

fnstruct you that it's your duty to weigh the avidence to try and

figure out what testimony you should believe and not believe. Well,

here's a lady that does have a bit of interest, at least in her own

mind, and that's all that counts. Kevin Herrick was a friend of the

family, his family was a (riend of thelr family. He was a friend of

her son Patrick Porrey. She wants to protect him, that may or may

mot be rational, but she's also afraid of being sued because the

attacker came out of her apartment. So whether that's rational or

not doesn't matter, but she's afraid of being sued and on the tape

she stated she spoke to Cheryl about that, that Cheryl and Cheryl

and Scott did not threaten her that, that she had tatked to her

sister about that and to Cheéryl about that. So she has an interest

in that Lou. Shq\uants to protect him and she wants to protect

herself.

And we saw how see embellished things, didn't we? She said

that she went back there right away. She ran back there to tell

Kevin in the room about this and ahe triecd to wake him up and shake

him. Wi know that's not true because she was out {n the courtyard
! b

with everyone else and the victim Cheryl when this happened, So she

tries to embellish, she tries to protect, that's exactly what she's

trylung to do.
(R. 303-304)(emphasis added).

The toregoling in not a tair comment based upon the evidence advanace at trial.

Most of the prusecutor’s increduous allegations are clearly refuted by the

recurd. In fact, the only testimony regarding Mrs. Porrey being alraid ol




being sued was fuitiated by the prosecutor himsell durlng cross-examlnation:
Q. Let me ask you this: Were you ever afraid perhaps they might
sue you because Kevin was living with you?

Al No. I'm unot scared, ['ve got Insurance. I'm covered In i
{nsurance.
s * * .

Q. bid you sprak to {Cheryl] about the possibllity vl you being

7 sucd? — -
A No. No. No. Auything -- no 1 didn't say nothing about being
sund —- who's bring up this suing -~ Il'm worried about it now —
youtve got me scared.
(Defense Exhibit #1)(emphasis added).

At no point prior to this did Mrs. Porrey state that she was scared of belng
suga; Mrs. Porrey expressly stated that she was oot atraid ui.being sued .

because she was insured. Clﬁfrly. the prosecutur scared her at the conclusion

ol her testimony on cruss—cx#mina;ion. creating his vwn bias. Therelore, Mr.

.LninsLer sg;uld have ubjected to the prosecutor's improper and misleading

argument that was not lair comment based upon the evidence advanced at trial.

X1. The detendant was [urther denied eflective assistance of counsel In
Mr. Leinster®s failure to make a motfon to suppress the tainted ldnnll}lcat(un
testimony ol Scott and Cheryl oo the grounds that they had been f{rreparably
inlected by the Largo Police Department's unlawiul, unethical disclosure of

completely talse and misteadlng nculpatory evidence calculated to oblfterate

any reasunable doubt in these witnesses' minds ol the accuracy of the two .

conflicting f{dentilications, arguably Indurfng Scott and Cheryl to make a

positive, but fncorrect, fdentilication, .




On July t&, 1989, the Largo Police Department was called to 4016 Audabon

Drive fn Largo, Flurida, to respind to what appeared to be an attempted sexual

battery. Cheryl claimed to have been sexually battered by an intruder, while

Scott claimed that he had been stabbed in the chest area during a physical

confrontation with the man. At this point, Scott did not glve any statement

as to who he believed the intruder was, and claimed the man left the area in

white car. Scott was then transported to the hospital. Cheryl gave a general

description ol the perpelrator as having long curly, fuffy hair, uearlng“a

dark blue or black muscle shirt with no sleeves. She further stated that

based upon the perpetrater's physical characteristics, coupled with Scott's

telling her that the man attempted to Jeave by the sliding glass door, led her

to believe that the man “looked like the guy next deor.” Officer Crosby, in

his Tinttial report and deposition, stated that 1 apprared to be nervous and

acting suspicious, prompting him to periorm a tield luterrogation consisting

basic questions, such as my yame., where did [ 1ive, what did 1 know about what

happened., eotc.  Alter this interview, | had

no further contact with the palice

pntil my untimely arrest. The fuvestipation continued.

The police completed their investigation, collected ovidence, and then

departed the area without making an arvest,

During the early hours of July 15, 1989, alter being treated and released

for two puncture wounds to the chest, Scett ralled the Largo Police De yartment
p 8 3

to jve a ldentifigation ot the man he believed that he sav, subquuently
8 <

implicating me.

The police returned Lo the triplex, placed me under arrest, and searched

my apartment, bedroom, and personal property. The pulice recovering 4 red

shirt with no sleeves, a pair of blue jeans, a two—inch (2") pen koile, and a

forty-lour caliber pistol. Atrr taking the foregeing inte custody, the
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pulice informed Scott and Cheryl that they recovered inculpatory evidence

corroborating Scott’'s identilication of me, e.g.. Scott and Cheryl were

informed that (1) my bloody finger prints were found on thelir door; (2) a

regular size knife covered in blood was discovered under my mattress; (3) my

blue jeans had Scott's blood on themy (4) a firearm was recovered {rom my

bedroom; and (5) had "previvusly been convicted of a felony. This

information was proflered to Scott and Cheryl to assure them that they had

picked "the right man."

I submit that the prejudice I suffered from the improper disclosure of

the purported inculpatory evidence was so severe that under

no clircumstances

would Sceott or Cheryl ever consider that they may have made a mistake.

Whatever suspicion they started with was clearly manipulated by the police's
¥

blatant misconduct to install a completely unwaivering conviction that 1 must

be the perpetrator,, ignoring all evidence to the contrary. From the night of

the crime, continuing through my trial, Scott and Cheryl honestly belived that
N . Y

the police found the bloody weapon used during the attack, my bloody [inger

prints were on their door, aud Scott's blood was on wmy blue  Jeans.

Notwithstanding what the police told Scott aud Cheryl, they did not {ind the
bloody weapon uvunder my mattress, my bloody finper prints on the door, nor

Scott's bloed on my blue jeans, 1 submit that under these circumstances, it

would be impossible [or me to have a lair trial usihg Scott and Cheryl's

tainted identification.

This misinlormation manifestly caused such irreparable damage to the

victims' fdentification that it completely rendered it entively prejudicial to

my case. For example, at nuo point prior to my arrest does Scott or Cheryl

aver say that o [lrearm was invelved o the crime. This lact 1s wasily

corrvborated by the poalice reports, witness statements, depositions, etc.




Howevaer, after being told that a lirearm was recovered along with the bloody

knite and clothes, and permitted [ifteen months [or the misintormation to root

ftself in their minds, the non—existant “evidence™ alfected the victims' later

identification testimony. Chery!l testified:

Q. What happened next?
A. Well, him and Scott were just fighting back and forth and, you

know, [ wasn't sure if a gun was going to go olf or {f he was going
& going to'g g

to get stabbed or anything.

(R. 111).

Prior to the palice's miscoduct, Cheryl never mentioned an thing about seeing,
p y b g g

or even suspecting, that a firearm was present. It follows, theretore, that

this s subconscious evidence ot the police's misinformation working upon

itsel{ fur fifteen months, and the witness belteving it to be true.

Unfortunately, this misinformation also affect Scott's testimony:

Q. And since you were so incensed that you were chasing the
SO 268

possible assatlant and, as you said,

you caught him [you] might
have attacked him, why did you simply squat in the bushes and take

down the tag number and go home?

Al Because there were other individuals at the car. And I didn't
know if there was a gun in the car.

(R. 178-1179).

ve..and 1 decided against it [approaching the vehicle] because there
might be a lirecarm in the car.

(R. 181).

As you can see, the police's misinlormation, giving the witnesses fifteen

months to dwell upon it, tainted their {dentification testimony. These

Lt atmen,
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wituesses

testified:

- e

And Scott

could never accept the fact that the police lird to them. Cheryl
Q. Isn't oue of the reasons that you believe that it's Mr. Herrick
that did this ts because you think they f{ound the weapon that was
used on you?

A. One of the reasons?

Q. Yeah. -
A. One of the many reasons, y#S.

Q. Whether it is true or oot true, you ware told that they [ound
tha knlf{e and it was a regular knlte, correct?
A. Yes.

(R. 1134).

* ¥ *

G. Who told you they found the knife and {t was a regular knife?
A. A police officer.
"~

(R. 119).

Q. Did that recounbirm {or you your suspicions when a police officer
told you thac?

A.  Yes. The police oflicer Ltold me that they found the knife and

that it had blood on it, it Jooked like blood on it, and they {ound

a gun under his matlress and all that.

-

(R. 135).

was irreparably tainted, Luo:

Q. Did you tell Cheryl that the police found the weapon and Kevin's
clothes with your blood on themg did you ever teld her that?

A. Did 1 ever tell her that?




Yeah,

A. We both knew that.

Q. You both knew that to he true?
A. Yes, sir.

Q. And you still believe that to be the case today?
A. Do I belive that to be the case today?

Q. Yes.

A.  You mean do [ -= they might neT have found the right knife and
right clothing, no. They might not have sent the right stufl to the
Jab or the lab might have made a mistake.

(R. 195).

Clearly, Seott's thoughts and testimony were so unbelfevably infected with the

police's misinformation that any attempt to explain the truth to him resulted
Y
in dental. 1 submit that Saott's entire demeanor, expression, and testimony
on the stand was alfected by the misintormation.
N

Under the lacts of this case, Mr. Leinster should have moved to suppress

the tainted tdentification testimony of Scott and Cheryl, and the state should
have proceeded to Lriu{ with its other alleged inculpatory evidence, direct
and circumstantial, il possible, Clearly, the police's miscoduct and the
results Lherefrom were not my fault. The failure to move to suppress this
testimony was tatal to my detense of mistaken identity. The misinformation
utterly destroyed auy reliability or probative value of the ldentiflication
test lmony. I submit that its admission denird my right to due process and a
falr trial. Thus, Mr. Leinster's lailure to move to suppress it denied me

eltective assistance nt counsel.

X11. The detendant was turther dented ettective assistance of counsel in |




Mr. Lelnster's tailure Lo timely Lile a ootion lor new erial.

On October 3, 1990, 1 was convicted after a two day Jury trial, The

record alfirmatively reflects that Mr. Leinster untimely tiled my motion for

new trial on October 29, 1990, twenty-six (26) days alter the jury's verdict.

Rule 3.590(a) clearly mandates that a written motion for new trial must

be-ffled within ten (10) days of the jury's verdict. Thus, the record in this

case clearly demonstrates Mr. Leisnter's tallure to comply with the well

established rule for filing a motion for new trial, I submit that this

{atlure clearly fell far below the acceptable action of

a reasonably competent

attoruey haunding a stmilar case atter an adverse jury verdict.

I submit that Mr. Leinster's failure to timely file a motion for new

Y
trial manitestly denied me the one and ouly opportunity for the authorized

judicfal review of my conviction where the evidence ls technically sufficent

to convict, but the manifest weight ot the evidence does not appear to support

the jury's verdict or is so tenuous s te warrant a new trial, 1t is well
™~

settlnd that this type of revies {s available tn a criminal defendant

exclusively through a timely motion lor new trial. This enables the trial

court to act as o safely valve, a "seveath” juroer, with the power and

respunsibility toe examine all ot the physical and rlrcumstnnti_al evidence

advanced at trial, while alse considering the credibility ot the witnesses,

when entertaining a motion tor new trial.

There is a reasonable Jikelyhood that had ¥dr. Leinster timely tiled my

mot fon for new trilal, the motien would have been pranted as the case presented

agalnst me tended to be refuted by my alibi witness' sworn testimony and the

two cond licting tdenttlicatinogs wl the victims. No physical evidence was ever

found linking me to the crime. Under the tacls ol this case, the mere abseunse

of avidence is exculpatory,

and the police misconduct was fatal to wmy defense




of mistaken {dentity because it clearly tainted the vietims' {dentificatlion.

Overall, this was highly prejudicial as the case bolled down to the

credlbtlity of the witvesses, most of whom lack credibility {n critlcal areas.

Had Mr. Leinster timely filed o motion tor new trial, supplemented with a

detailed argument at @ subsequent ly requested hearing, ft ts reasonable to

conclude that the motien would have been graunted based upon the unique facts

and clrcumstances of my case, or, alternativity, the Issue would have..been

properly preserved for appellate review in the event of an adverse ruling.

While rveviewing this clalm, il the Court determlnes, unremarkably, that

Mr. Lelnster’s fallure to timely file a motion for new trial, and request a

hearing therefor, denied me ellective assistance of counsel, 1 would submit

that the Court should vither (1) grant me a new trial based upon the denial of

ef{ective assistance of counsel having been showng  or, alternatively, (2)

appuint counsel to prepare and lile a mution ftor new trial, and to submit

appropriate argument in support. thereol. In the event of the later, due to
N

the complexity of my case and the untamiliarity of a wvew attorney with it,

counsel would have to be permitted suflicent time to do so.

Xitl. The detendant was lurther denied ellective assistance of counsel

{n Mr. Leinster's failure to object to the use ol a seantencing guidelines

scoresheet that did nut  include any pormitted” sentencing ranges for the

Court's consideratlon, and based upoo Mr. Lelnsger's failure to loloerm the

Court ol the "permitted sentencing range optivns lor the Court to constider

based upon the deleadant’s compos fte score.

The seatenciug guldellnes seoresheet used f[ my sentencing clearly did

Y
not  lonctude any " yermitted” sentencing ranges ‘{sr the Court's consideration.
y 't 8 R

Based upon my composite  soore, the only possible "recommended' seutence




reliected ou the sentencing guidelloes seoresheet wis "life.” At no point

during my sentencing hearing did anyone ever discuss any other possible

sentences other than those in the “recommended” ranges. Mr. Lelnster did not

advise the Court of any “permitted" sentencing options based upon composite

score. As a result, 1 received the only possible "recommended” sentence of

1{fe imprisvnment with no possiblity of parole ever, e.g.. death in prison.

“IE s well settled that a sentencing Judge may sentence a defendant

anywhere withln the "permitted” range based upon his compusite score without

providing a written reason.  The sentencing guidelines scoresheet and my

atturney did not intoerm the Court ol the "permitted" sentencing optiens. .

Based upon my componsite score at sentencing, the Court was " rrmitted"” to
p y I R P

sentence me te a term of twenty-seven (27) to forty (40) years or life, a

v .
possible substantial reduct fon from what appeared to be a mandatory 1ife
sentence in the “recommended" vange. 1 submit. therefore, that i{ a proper

sentencing guidelines scorehect hiad been used and/or my attorney had {nformed
~

the Court of the possible “permitted” sentencing options, 1 very wall may have

received a substantfally lessor sentence than my current life sentence which

mandates that 1 die in prison. I believe | would have been sentenced to 3

term of imprisonment between tuwenty-seven (27) tn lorty (60) years. Thus, Mr.

Leinster's laflure to object to the old scoresheet that clearly omitted sny

"permitted ranges, coupled with his failure to [nform the Court of those

“permiteted” sentencing aptions, directly resulged in me recelving a life

sentence, which, it goes without saying, denied me effective assistance of

counsel.

X1V. The detendant was denfed eftective assistance ol counsel based upan

the cummalative eflerct ol the foregolng errors and ommisslons whon considered
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in light of the unique facts and circumstances of this case.

15. Il any ot the grounds listed in 14 were not previously presented on
your direct appeal, state brielly what grounds were not so presented, and give .

your reasons why they were not presented: Defendant's claim of denial of..

effective assistance of counsel was not presented on direct appeal as it 1is

well Settled that claims thereol are not cognizable on direct appeal, but are

more properly raisad in a motion lor pust—conv{ccion relinf.

16. Do you have any petition, application, appeal, motion, etc. now

pending {n any court, either state or {ederal, as to the judgment under

attack? ;
M Yes No XXXXX _E
17. It your answer to number 16 was Myes", give the following .

Anformat fon:
(a) Name ol court:

~
(b) Nature of proceeding:

(c) Grounds raised:
(d) Status of the procecdings:

18. Give the nama and address, il koown, ol each attorney who

represented you in the {ollowing stages ol the judgment attacked herein. .

(a) At the preliminary hearing: Jane Catherine Brown-Hooker, Route 67

Box 220, Cullowhes, NC 287270 (704) 20323392

-

(former assistant public

detender). :

{(b) At arraignment and plea:  Jane €. Brown-Hooker (see above).

(c) At trial: Ry Edward Leinster, PLAL, 1302 E. Robinson Street,

Orlando, FL  32801-2178;: (407) 422-3937; (privately retained).

(d) At sentenciung: Roy Edward Lefnster, P.AL (see above).

3

e



(/) On appeal: Allyn Giambalvo, Assistant Public Delender, 5100 i&4th
Avenue North, Clearwater, FL 34620; (appellate divistion).

(1) In any post-conviction proceedings:

(g) On appeal from any adverse ruling {n a post-conviction procending:

g, AL

e

relief to

WHEREFORE, the Dalendant prays that the Court will grant all

i IV
-

which he may be entitled to this procecding, including, but not limited to the

{ollowing: -

I. A new trial) based upon the denial of eflective assistance ol counsel

claims; or !

2. A unw sentencing hearing with consideration of the ‘permitted"”
sentencing options under the sentencing guldelines based upon my compusite :

score; or : .
v o
7. Such other and further relief as the Toort deems just and proper. 'l :

Respectiully submitted,

) ) ?i/ﬁ//fm«: QZ/QM/ /(’/mz'{

KEVIN RICHARD HEKRICK #240583
DeSnto Correctional Institution
Post Oflice Drawer 1072
Arcadia, FL. 13821-1072

Def{endant
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that | have read the foreving

and that the facts stated in it are true.
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