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PETITION FOR WRIT OF HABEAS CORPUS

Pursuant to Fla.R.App.P. 9.100, KEVIN RICHARD HERRICK, respectfully
petitions this Honorable Court for a writ of habeas corpus directed to the

respondent, DISTRICT COURT OF APPEAL, SECOND DISTRICT, and petitioner shows

the Court as follows:

[. BASIS FOR INVOKING JURISDICTION:
This Court has jurisdiction to issue a writ of habeas corpus under Art.

V Sect. 3(b)(9), Fla.Const. (1980), and Fla.R.App.P. 9.030(a)(3).

IT." FACTS UPON WHICH PETITIONER RELIES;

On December 22, 1993, petitioner timely filed a notice of appeal under
Fla.R.App.P. 9.140(g) from a summary denial of a motion for post-conviction
relief and appointment.of counsel.

On December 27, 1993, the clerk of the lower tribunal transmitted the

record on appeal to the District Court of Appeal, Second District.

On January 26, 1994, the district court per curiam affirmed the order

ﬁnder review. (Appendix A).



On Februa}y 3, 1994, petitioner timely filed a motion for rehearing
alleging that proceedings under Fla.R.Crim.P. 3.850 attacking a.judgment or
sentence. or both are collateral to the criminal action under attack, and that
such proceedings must be litigated in accordance with the rules of civil
procedure, at both the trial and appellate levels, except where those rules
are inconsistant with the specific provisions of Fla.R.Crim.P. 3.850, and
that the district court cleariy departed from the essential requirements of
of law by_prematurely jssuing its putative decision only thirty-five (35)
days after the notice of appeal was filed, thirty (30) days after the clerk
~of the lower tribunal transmitted the record on appeal to the district court,

which was before petitioner could reasonably:

a. correct an error in the record on appeal;
b. supplement the récord on appeal;

C. request any relief under Fla.R.App.P. 9.300(a) that petitioner may
have been entitled to, particularly the opportunity in which to
request an extension of time in which to file petitioner's initial
brief because the record on appeal needed to corrected and
supplemented, and because petitioner is an incarcerated pro se
lTitigant handling a complicated case; -

d. file an initial brief on the merits of the appeal; and

€. request oral argument.

(Appendix B).

On February 23, 1994, the district court sunmarily denied petitioner's

motion for rehearing. (Appendix C).
ITI. THE NATURE OF THE RELIEF SOUGHT;

The nature of the relief sought by this petition is a writ of habeas
corpus directed to respondent ordering the putative decision that was

prematurely issued vacated and permitting the parties to:

(2)




a. correct the record on appeal;
b. supplement the record on appeal;

c. request any relief under Fla.R.App.P. 9.300(a) that either of the
parties may be entitled to;

d. file briefs on the merits of the appeal; and

e. request oral argument.

IV. ARGUMENT;

Thé»d}strict court clearly departed from é%e essential requirements of
law by issuing prematurely its putative decision only thirty-five (35) days
“after the notice of appeal was filed, thirty (30) days after the clerk of the .
lower tribunal fransmitted the record on appeal to the district court.

Proceedings under Fla.R.Crim.P. 3.850 attacking a judgment or sentence
or both are collateral to the criminal action under attack, ‘and such
proceedings must be Titigated in accordance with the rules governing civil
procedure, at both the trial and appellate levels, except where those rules

are inconsistant with the specific provisions of Fla.R.Crim.P. 3.850.

Green v. State, 280 So. 2d 701 (Fla. 4th DCA 1973); see also Jackson v. State,

452 So. 2d 533 (Fla. 1984); Barton v. State, 176 So. 2d 597 (Fla.«1st DCA 1965).

Petitioner discovered an error in the record on appeal after it was
transmitted to the district court. This error needed to be corrected,
however, the district court prematrely issued its decision before petitioner
could file a corrective pleading pursuant to Fla.R.App.P. 9.200(f)(1).
Therefore, petitioner was denied his clear legal right to correct an error in
the record on appeal, and the district court's putative decision is based upon
an incorrect record.

Moreover, petitioner was denied his clear legal right to supplement the

record on appeal pursuant to Fla.R.App.P. 9.200(f)(2). Trans-ConEiﬁenta]

Finance Corp. v. Baxter, 402 So. 2d 1289 (Fla. 5th DCA 1981). Thus, the
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district court's decision is based upon a record that petitioner had no
opportunity to supplement.

Petitioner was denied his clear legal right to request any relief that
he might have been entitled to under the Florida Rules of Appellate Procedure
by motion pursuant to Fla.R.App.P. 9.300(a). Particularly, petitioner was
denied his clear legal right to request an extension of time in which to file
his initial brief on the grounds that the record on appeal needed to be
corrected and supplemented, and because petitioner is an incacerated pro se
1itigaaf*handling a very complicated case, tH; outcome of which wi]]ndetermine
if petitioner obtains relief or dies in prison.

Since the district court's putative decision was issued only thirty-five
(35) days afté} the notice of appeal was filed, thirty (30) days after the
clerk of the Tower tribunal transmitted the record on appeal to the district
caurt, petitioner was denied his clear legal right to file a brief on the
merits of his appeal, though, under the provisions Fla.R.App.P. 9.140(q),
petitioner is not required to do so.

Aﬁ initial brief in a civil appeal must be serveq within seventy (70)
days of the filing of the notice of appeal. - Fla.R.App.P. 9.110(f). A1l
subsequent briefs are governed by the general time schedule set«forth in
Fla.R.App.P. 9.210(f). An answer brief must be served within twenty (20)
days of service of the initial brief, and a reply brief must be served within
twenty (20) days of service of ‘the answer brief. If a brief is served by
mail, an additional five (5) days shall be added to the prescribed period.
Fla.R.App.P. 9.420(d).

Further, while oral argument is not permitted as a matter of right,
petitioner was denied his clear legal right to request it pursuant to
Fla.R.App.P. 9.320.

- Accordingly, based upon the foregoing, petitioner respectfully submits

that the district court's premature decision should be vacated and the parties
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permitted to:

a. correct the record on appeal;
b. supplement the record on appeal ;

C. request any relief under Fla.R.App.P. 9.300(a) that either of the
parties may be entitled to:

d. file briefs on the merits of the appeal; and

€. request oral argument.

e -

Furthermore, petitioner submits that the issuance of.an opinion or an
amendinent to Fla.R.App.P. 9.140(g) restating the correct application of the
.rules governing civil procedure to proceedings under Fla.R.App.P. 3.850
attacking a judgment or sentence or both would be beneficial to the bench and

the bar. Particularly, the amount of time in which an appellant has to file

his initial brief if he chooses to do so.

Respectfully submitted,

KEVIN RICHARD HERRICK #2445d3
DeSoto Correctional Institution
Post Office Drawer 1072 .
Arcadia, FL 33821-1072

Petitioner
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VERIFICATION OATH

UNDER THE PENALTIES OF PERJURY I declare that I have read the foregoing

petition and the facts stated in it are true. F.S. 92.525(2).

DATED this Jaef day of D ame k. , 19 9¢/.

I Sl
o el

/KEVIN RICHARD HERRICK

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by United States Mail to the District Court of Appeal, Second
District, Post Office Box 327, Lakeland, FL 33802-0327, this JEQgi?day of

. 77/44_%, ] .19 94

- %QZ/M//QJ%(

KEVIN RICHARD HERRICK #240583
DeSoto Correctional Institution
Post Office Drawer 1072 ‘-
Arcadia, FL 33821-1072

Petitioner
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NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED.

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA

SECOND DISTRICT

KEVIN RICHARD HERRICK,

Appellant,
v. CASE NO. 93~-04351
STATE OF FLORIDA,

Appellee.

Opinion filed January 26, 1994,
Appeal pursuant to Fla. R. App
P. 9.140(g) from the circuit

Court for Pinellas County: -
Brandt cC. Downey, I1I1I., Judge.

PER CURIAM.

Affirmed.

SCIHOONOVER, A.C.J., and IIALL and FULMER, JJ., Concur.




IN THE DISTRICT COURT OF APPRAILL OrF FLLORIDA

SECOND biseriCT

KEVIN RICHARD HERRTCK,

Appel lant,
vVsS. CASE NO. 9304351
STATE OF FLORTDA,

" " Appellee.

APPELLANT'S MOTION FOR RENEARING

In accordance with 1Lhe provisions of 'li}_q_.._._li_._'/j\”[g[g_,__I"‘_._ 9.330, ihe
appallanl respeclfully moves this Nonorable Courl for an Order
granting rchearing. ‘The appellanl submits that the Court
overlooked control ling points (;r law or fact, and shows the Court

as follows: ’ -

beclision Premalure; .

Appellant submits that Lhis panel must have overlooked (he
fact that appellant has a clear legal right to file a brief on
the mcrirsvof his appeal, though he is nol required to do sd.

Fla.R.App.P., 9.140(q). Appeliant, a pro sc litigant who is

serving a life sentence with no possibility of parole (ever),

was clearly denied his right to I'ile a brief on the merits of his
appecal when Lhis pancl prematurely issued jls putaltive decision
only thirty-Cive (35) days afloeoy Lhe notice of appeal was filed,

thirty (30) days after the clerk of the lower Uribunal




transmitted (mailed) the record (o this Court..

This panel must have overlooked the facl thal proceedings
under Rule 3.850 to attack a judgment or sentence or both are

collateral to the criminal action under attack, and such

proccedings muslk be litigaled in accordance wilh Lhe rules
governing civil procedure, at bolh Lhe trial and appel late

levels, c¢xcepl where Lhose rules are inconsistanl: wilh Lhoe

specific provisions of Rule 3.850. Green v. State, 280 So. 2d

701 (Fla. 4th DCA 1973); Sec generally Jackson v. Statc, 452

l So. 2d 533 (Fla. 1984); cobb v. SlLate, 424 So. 2d 980 (Fla. 4th

DCA 19835.

This pancl must have overlooked Uhe facl that an inil ial
brief in a civil appeal must be served within seventy (70) days
of the Filing of the notice of appeal . Fi!_f\;_l{',’\k{}EAf'f_; Yor100r).
All subsequent briefs are govérned by the general time schedule
sl I'(,nl.'l‘h in Rule <).2|n('r). An answe- In"ihf mist be served
within twenty days of service of the initial brief, and a reply

o
brielf must be served with twenty days of service of the answer

brief. 1f a brief is served by mail, an additional fijve days

shall be added to prescribed period. Fla.R.App.I'. 9.420(4).

In State v. A.D.H., 429 So. 2d 1316, 1218 (Fla. S5th DCA

TO83), 1the Filth Districr Courlt of Appeal explained that the

purpose of an appellale briel jis:
Lo present to the Court in concise form the points and
questions in conlroversy, and by fair argument on the
facts and law of the case, o assisl {he Courl in
arciving at a Jjust and proper conclusion, and. to notify
opposing counscl of Lhe gques! ions Loy be presented and
the authorities relied on. tn olher words, the purpose
is to aid the appellalte court in determining the law.
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Appellant submits that his brielf would have served as an aid to
the Court by providing a complele and accurate statement of the
casc. LU would have aquainted Lhe Courl with Lhe matervial lacts,
the points of law involved, and I'he arguments supporl ing
appellant's position. However, appellant was precluded {irom
submitting his brief when this panel prematurely issued its

decision.

Further, while oral argument is nol permitted as a matLter of
right, appellant was denied his clear legal right Lo request it
pursuant to Rule 9.320. 1f not for this panel's premature
decision, appéilant would have reyuested oral argument. Tt would
have beén beneficial Lo the Court in resolution ol Lhe issues,
and oral argument would have explained and clarified the written
arguments in the briels.

Fundementally, it should Be noted that appeliant discovered
an orvor in Fhe record on ;1|);)(3;{l Lhat need Lo w correctard,
however, this panel prematurcly issued LLS decision before he

.
could file a corrective pleading pursuant to Rule D.2000F)Y(1).
Thus, appellant was denied his ¢lear legal right to correct an
error in the record on appeal, and this panel's putative decision
is bascd upon an inaccurate record,

Tt ygorns withoul saying Uhal appellant was denied his clear

Fegal vighl Lo supplement 1 he ocorrd on appeal pursuanl lao R e

9.200(5)(2). Sno Trans—CouginanaL ijpnce_QQrp. v. BaxLer,

402 Sou. 24 1289 (Fla. 5th DCA 1981). Thus, this panel's decision

is based upon a record that appellant had no opporiunity to

supplement. .
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Additionally, appellaﬁt was denied his Ciear legal rvight to
request relief under the Florida Rules of Appellate Procedure by
motion pursuant to Rule 9.300(a). Particularly, appellant was
denied his clear legal right. to request an extension of Lime in
which to [ile his inilial brief an the grounds that the record on
appeal needed to be corrected and supplemented, and because
appellant is an incarceraled pro_se litigant, handling a very
complicated and important case, |he ouf;ome of which wil)|
determine if appellant obtains relief or dies in prison.

Appellant was [urther disadvantaged in Ihis appeal because
the clovk of ] he distreict court of appeal had not yet providoed
appeltlant with verification rhat he' had received Lhe record on
appeal, nor did Lhe c¢lerk provide appellanl wilh the assigned
casc number.  Nonelheless, appeltant finally obtained the case
number from this panel's per éurjam affirmance.

Appellant submits that he Foregoing congltitutes a elear
departure from the essenlial requirement s of law, which clearly

.‘.
violates appellant's rights 1o diue process and cqual profection
under the law, guaranteed by the Florida and United States
Constitultions.

Appellant respectfully submits thal this panel's decision

on this issue will be one (hal "passes upon a question of greal

public importance”, and that it should rherefore be certified to
the Florida Supreme Court pursuant Lo Rule 9.020(a)(2)(A) (v).
The correcl application of 1he rules yoverning civil

proceedings to collateral proceeding pursuant o Rule 1.850

attacking the judgment or senlence or bolth of a criminal acl jon
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is an issuc Lhal will have a fulure impact on a largye number of

courts, trial and appellate, and the importance of this issue is

undersocred by the greal number of appeals from denials of

motions [or post-conviclion roliofl pursuant to Rule 9.140(g) each
district court of appeal handles on a daily basis.

While the foregoing queslion is one Fhat should be resolved
by the Florida Supreme Court, Lhere is no jurisdictional basis

upon which Lhe parties can requesl Florida Supreme Courlt review
ol the issue.
Under these circumstanceés, appellant suggesls Lhat (he

~

appropriate course of action For I'his Court would ba to certifly

this panel's decision as one passing upon question of greal

public importance.

WHEREFORE, appellant prays. that this Honorable Court will

cssue an Ovder granting recheari hy.

Respectfully submitted,

are

beSoto Correct ional Institulio
Post Office Drawer 1072
Arcadia, P, 1382101-107)

—
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CERTIFICATE OF SERVICE

T NEREBY CERTIFY Lhal a {rue and correct copy of the

foregoing has bheen furngshod Far Lhe OfTice Of he Al Forney

General, Westwood Cenler, 2002 Norlh Loig Avenue, 7th Floor,
—/ v
Tampa, Pl 33607, (his a_X’ day of .,./_f&fv,‘;b’!ﬂl.?ji

1o Q¢

CA

{ovin Richard Hadrv i 47
beSoto Correcltional Inafitur un\!
X Prosl Office Drawer (1072

Arcadia, Pl 33821-1072




