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PROCEED I NGS
(THEREUPON, VOIR DIRE NOT TRANSCRIBED PER DESIGNATION.)
THE COURT: wMr. Bulone, your opening comments to
the jury.
MR. LEINSTER: May we approach, please? This
doesn’t need to be on the record.
(THEREUPON, A SIDEBAR CONFERENCE WAS HELD OUTSIDE THE
HEARING oF THE JURY OFF THE RECORD.)
(IN OPEN COURT)
THE COURT: Mr. Bulone, your opening statement.

MR. BULONE: Thank you, Your Honor. rLadies and

lived on the east side of the triplex. Right across
from her lived David Stewart ang his wife Barbara, ang
on the south side, adjacent to both of them, lived the
landlady who was Theresa Porrey, her son who was
Patrick Porrey and another person was living there at
the time on 3 temporary basis. That person was the
Defendant Kevin Herrick.

Now, - lived with her four-month-o1g baby

goes by the name of - The Defendant was staying
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the incident that we’re talking about here. The
Defendant became acquainted with - and with -
over that period. Aas a matter of fact, the Defendant
came over a couple times for a barbecue, and that sort
of thing.

On the day in question, which is July the 14th,
1989, - was home alone with the baby and the
Defendant came over. 1t was a little before six and
the Defendant stated that he wanted to play chess with

-. Well, - wasn’t home yet so - agreed

to play chess with him for a while, and that’s what

they did. And then - came home from work at about

six, and the three of them had plans to go to a
drive-in movie because that’s about the best place to
take a newborn when You’re breast feeding, and that
sort of thing.

SO the Defendant left, and . and - and
the baby went to the drive-in movie and then they came
back. At that point - put the baby to bed in his
crib in his roonm and she took a bath. At that point
- went over to David’s house, which is right
across from his apartment, and just went over there to
say hi to David. Davig asked for - help because

he has a saltwater fish tank and the fish were dying.

ROBERT A. DEMPSTER & ASSOCIATES
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So this was about midnight, and - came over
and told - that he was going over there. She
said fine, ang - and David went over to David’s
mother’s house. - checked on the baby, and she
turned on the hall light ang she went into her bedroon
and she fell asleep on her bed. She did not know it
at the time, but she was about to become a victin.

She was sleeping and something woke her up, and
that something was the Defendant Mr. Herrick.

Mr. Herrick broke into the house; the Defendant shut
off the hall light; the Defendant took off his
clothes. The Defendant got on top of -, he had
one knee on each side of her body. at this point
_ woke up and observed this. The Defendant helad
a knife or a scalpel to her throat. He said, "suck it
or I’11l kill the baby."

- became hysterical; she struggled. The
Defendant had his clothes off. He managed to stick
his penis into -'s mouth. The Defendant
continued to state that he would ki1l her baby. The
Defendant moved his knife down to her underwear.

At this point - came home from David’s

ROBERT A. DEMPSTER & ASSOCIATES
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mother’s house. He was in the courtyard area outside
of his residence and he was smoking a cigarette. He
does that because he doesn’t 1ike to smoke in the
house. He heard - crying and it became louder
and louder. He then rushed into the house when he
heard his fiancee crying, and he saw the Defendant on
top of - The Defendant then got off of -
and stated that he would kill - and that he would
kill the baby. They struggled in the doorway. The

Defendant then stabbed - twice with the knife or

the scalpel that he had, once in the upper part of the

stomach and once in the chest,. - backed off ang

he got a good look at the attacker, the Defendant, the

hext-door neighbor Kevin Herrick.

The Defendant put his pants on. - moved
toward the Defendant -- - moved toward the
Defendant, but the Defendant was waving the knife or
the Scalpel, so . backed off. The Defendant ran
out of the bedroom door at that point. - and
-an to the door ang the Defendant stated, "get
away from the door or I/11 kill your baby." The
Defendant let go of the door. - then ran to the
baby’s room to See if the baby was okay, and she was
hysterical at the time. The baby was okay.

The Defendant then tried to get out of the house

ROBERT A. DEMPSTER & ASSOCIATES
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through the sliding glass doors in the living room.
Those doors were locked and he was unable to get out
of there, and -iid follow him there. Now at this
point the light from the moon and the light from
David’s apartment was shining through the venetian
blinds and it was bright enough for - to see who
this person was for Sure, and it was the Defendant.

The sliding glass door was locked. The Defendant
then went out the front door and he went eastbound on
_. - Cchased after him. The Defendant
stopped for a moment and he got another look at the
attacker, and it was the Defendant. It was Kevin
Herrick. The Defendant went eastbound and then he
went southbound toward the back of his bedroom where
he does have sliding glass doors and where there are
sliding glass doors into the living room of his
apartment where he was staying.

- couldn’t chase him anymore, being stabbed
and all, and he went back to the apartment. -,
of course, was hysterical. She was Screaming and
crying, and all of the neighbors came out. An
ambulance came. The police came. The police
interviewed -, and - told them what
happened. And she will tell You that she told the

police that night she thought that her attacker was

ROBERT A. DEMPSTER & ASSOCIATES
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the Defendant Mr. Herrick. It was dark and she wasn‘’t
a hundred percent Sure and she just couldn’t believe
that it would be him, but she was pretty darn sure
that was him and that’s what she told the police.

The police arrived, and the last person out of
the apartment was the Defendant. He was the last
person out in the courtyard. The police observed he
Was very nervous, and that made Officer Crosby rather
suspicious right from the get go.

I’11 tell you what was going on through -s
mind and he’]l tell you what was going on through his
mind. He had just been the victim of a stabbing, a
rather brutal stabbing. His wife or his fiancee, the
mother of his small child, the baby child, had just
been raped and the Defendant’s penis went into her
mouth against her will. He was extremely angry at
that point. His fiancee - was extremely
hysterical at that point. what was going on through
his mind -- and he will tell you what was going on
through his ming -- he didn’t want to go through the
criminal justice system at that point ang wait a year
and a half for everything to happen. He wanted to get
his friends and he wanted to get this guy, that’s what
was going on through his mind. Whether that was right

or whether that was rational, that’s really not that
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important. The fact is that is what was going on
through his mind. He and his friends were going to
get Kevin Herrick for doing those things.

The police asked him if he knew who it was who
did this ang initially he told the police, "No, I
don’t." He was then taken to the hospital ang
treated. Aand at that point, after - and -
went to -'s mother’s house, he decided that the
right thing to do would be to call the police, and
that’s what he did. He told the police that it was,
in fact, the Defendant ang that he had no doubt and
never did have any doubt that it was the Defendant.

After you’ve heard all the evidence, I am
convinced you will conclude that thig Defendant ig
guilty of burglary because he broke into the house.
He is guilty of a4 sexual battery on —
because he forced his Penis into the mouth of -
- against her will, and he is guilty of an
aggravated battery because he stabbed —
against his wil]. Thank you very much.

THE COURT: Counsel for the defense?

MR. LEINSTER: as the judge admonished, what we
say is not evidence. Neither Mr. Bulone nor I was
bresent when all of this happened, so a1l we do is

bresent to you the facts as we see then, respectively.

ROBERT A&. DEMPSTER & ASSOCIATES
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I see this case a little bit differently, that’s
brobably not harg to believe,

This is a Very, very small triplex. 1t’s 4 U, a
Squared-off U, ag you look at, Mmr. Herrick lived ip
the middle, as you look straight into the triplex.
There are the neighbors on the right side ang then
there is - and - Now I/nm going to get -
confused with the hame of - a dozen times because
in my preparation he’s referred to as - and they
refer to him as - Remember - and - are
the same guy, even if I don‘t,

What happens here is that, at least
theoretically, Kevin Herrick knows that - and
- live together ang have a chiig together and
sleep together. And yet sometime after midnight when,
for a unique reason, - is not home as he
ordinarily would be, someone comes into a pitch black
== not my words, hers -- room and removesg either all
of their clothing or a1} of the Clothing but a shirt,

depending on which witness You listen to. She has

She cannot make out who this jig. It is pitch

black in the house. The only thing that she says,
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days would have been consistent with Mr. Herrick. His
hair was longer ang it is curly. That’s it, that was
her sole clye to what was going on. She became

hysterical, rightly so.

— out of the Premises. Even at this point

- is a little hysterical. ghe grabs the chilg.
She doesn’t See the assailant as he leaves the
Premises at all. Sshe simply sees her boyfriengd chase

after hinm.

glass doors, According to ., he left bloogy
prints on the sliding glass doors in his haste to get
out of there. Those doors were closed. He then went
to the front door because - said the front door is
open, which would have brobably been clear to whoever
came in anyway because that’s how the person would
have gotten in the place. Biloog was again left by the
assailant’s hands on the doorknob of that house as he

left. pPrints were taken. They did not match Kevin

ROBERT a. DEMPSTER & ASSOCIATES
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Herrick. According to -, however, at this point
he is now chasing Mr. Herrick who he has determined to

be Mr. Herrick because in their chase mr. Herrick

For reasons I have not figured out ang probably
won’t during this tria] --
MR. BULONE: I object to how he feels about
things and his own conclusions. ,
THE COURT: 1I’11 let him continue. 1
MR. LEINSTER: -is chasing this fellow who is,
I suppose, at least in theory, still armed with a
knife. He says he knows at this point that it’g
Mr. Herrick, but continues to chase him for no ;
apparent reason. We’re not exactly sure, depending on ’
which story was given, to which direction he chased f
him whether he first chased hinm east and then south.
But in any event, the testimony wila be, according to
- or -, that in this process a couple of !
fences were leaped. At one point he saw a vehicle, (
which he actually hopped over a fence to look at,
although he was sure that the occupant of the vehicle
wWas not the assailant.

By the time he comes back to the Scene of the
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Crime everyone is milling in the middle of this small
Cove because - is hysterical with the chilg.
Theresa Poorly, who you will see on video and who is
an invalid, is hysterical. Everybody there is
basically hysterical and/or nervous. And when -
Comes back it’s not Jjust that he doesn’t tell the
police, Yes, it was Kevin Herrick. He leads them on a

wild goose Chase.

number of the car. Call the police with this license
humber, Well, the police respond quickly. They’re at
the scene. Prior to their arrival my client is out
the door, the front door of his end of the building
and in the company of - and Dave. That’s prior to
the police being there, According to -, he’s tolq
the police this fabrication about the car and the
license tag to throw them off. He doesn’t want them
to exercise justice. He wants the opportunity to
murder Kevin Herrick with his friends. So, he tells
them a lie as to this car and the license. But he
doesn’t just tell them a lie. He tells his good
friend Dave a lie and gets him involved.

Four hours later, after he goes to the hospital,

he decides that he will now tel] the police it was

ROBERT A, DEMPSTER & ASSOCIATES
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Kevin Herrick. He told them the Teason that he lied

hands, So, the following == it’s the same day
calendar-wise -- afternoon when he goes to make
his written statement under oath, he doesn’t say that
the reason he lied to the police was because he wanted
to take justice into his own hands. He noy changes
the version ang he said I was traumatized. Ke cleans
it up for the record. He whitewashes it because he
doesn’t want to put in print that he actually wantedq
to murder Kevin Herrick; it doesn’t look as good. So
You change the story all together ag to why he lied.
The police, in the meantime, have taken with
Kevin Herrick’sg consent hair Samples which is standard
in these king of cases. They have taken the sheets,
they’ve gone through Mr. Herrick’s room looking for

evidence of this Crime, they’ve done a1l1 of the 1lab

this. The fingerprints, all the forensics, nothing.
Absolutely nothing points to Mr. Herrick as being the
assailant.

- doesn’t have a clue and woulq not have a
clue to thig day that it was Mr. Herrick or anyone
else, éXcept for the fact that she was told so by

-. He told her. In addition to that, she

ROBERT A, DEMPSTER & ASSOCIATES
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-s blood and mMr. Herrick’s clothes with -s

blood were found.

it isn’t true. so she never say her assailant. The

only man responsible for Mr, Herrick’

I don’t know who told her that, but

S having to ljve

under the anxiety of these criminal charges for over a

Year, the

only living, breathing organism on this

pPlanet that wWill be able to say it is hinm jis an

acknowledged liar,

Now, there wil] be a lot of inconsistencies that

I won’t go into now because they will emerge as the

case goes

on. I want you to recognize no matter how

Zealous the brosecutor ang T become, we weren’t

witnesses.

Everything that you have to know yYou’re

going to hear, And when one side or another says

there’s only one verdict, that’s not true. You’re

going to fing out what the verdict is ang you’

re going

to hear it right fronm there. Ang You’re not going to

hear anything fronm - that~

after another. It just didn’t happen thig way.

THE COURT: Mr, Bulone, cal} your first witness

MR. BULONE: State would call —
THE COURT: cal] — to the stand to

testify.

ROBERT A. DEMPSTER & ASSOCIATES
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