Law and Medicine

I. Government

· State Government

· State Constitution – each state has one and it is the supreme law within the boundaries of the State

· Legislative Branch (state legislature) – passes laws known as statutes (acts).

· They make medical licensing laws and laws regulating medical practice

· Executive branch (Governor) – If the act is passed through the legislature still need signature of the governor

· Creates many administrative agencies or boards which answer to the governor

· Example: Board of Medical Examiners

· Judicial Branch – renders a final, enforceable decision at the conclusion of a trial. 

· Responsible for interpreting laws and the State Constitution itself

· Different courts in the state judicial system

· Trial Court – where cases are actually tried

· Nicknamed “superior court” [CA], “circuit court” [FL], “supreme court” [NY]

· This is where a trial for medical malpractice would take place

· In England, the trial court is called the High Court of Justice, Queen’s Bench

· Court of Appeal – reviews legal issues developed during the course of the trial

· Reduces workload of the supreme court.  Called same thing in England

· State Supreme Court – does not try cases (no witnesses or new evidence) but receives appeals. 

· Highest court in the state

· Reviews the actual record of the trial to determine if the actual was conducted fairly

· Lawyers for each side may submit written arguments (briefs)

· Decisions here are final and becomes a part of State law, enforceable in State 

· If there is a question of federal law involved then the decision may be appealed to the United States Supreme Court.

· In England this is called the House of Lords

· Federal Government

· United States Constitution – supreme law of the land.  US constitution will prevail if it is in direct conflict with any state law or law passed by Congress

· Legislative branch (House of Representatives and Senate) – Acts of Congress are enforceable throughout US

· Executive branch (President of the United States) – creates administrative agencies (Ex. FDA)

· Judicial Branch – concerns issues of federal law,  US constitution, laws passed by Congress, and treaties 

· Different courts in the federal judicial system

· US district court – “trial court” – where trials are actually held

· Only way medical malpractice case is seen here is if the doctor worked for a branch of the US government such as the Veterans Administration

· US Circuit Court of Appeals – same as court of appeals above

· US Supreme Court – Highest court in the United States

· Decisions here will settle issues of law & will seldom alter facts reached in trial court

· Courts and Jurisdiction

· Jurisdiction – the court’s authority to hear a case and render a decision on it

· Territorial jurisdiction – physical boundaries within which the court may legally operate

· Subject matter jurisdiction – types of issues which the court is permitted to hear and decide

· Limited jurisdiction – (ex. Traffic court) – system of courts to handle less important issues

· Court of general jurisdiction  - court with authority to hear any legal issue within its territorial limits 

· Principle trial courts of the states are an example of a court with general jurisdiction

· However, the federal trial court, US district court, is only a court of limited jurisdiction (only on matter involving federal law)

· Diversity Jurisdiction – an exception to the rule that medical malpractice cases are tried in the State courts 

· Available only when the plaintiff and the defendant are from different States

· The case can go to the State court or to the federal court, however no matter where it goes to it is the State law of medical malpractice which will be used

II. Sources of Law

· Written Constitutions – creating government under which they live

· Statutory Law 

· In the individual States, these are passed by the State legislature and signed by the governor

· In the US government, these statutes are passed by Congress and signed by the President of the United States

· Common Law – evolved in England

· Law which is customarily applied by the courts.  Difficult to find a clear definition

· Common laws (since extracted from courts decisions by analysis) will often serve as a precedent in future cases

i. Under the rule of Stare Decisis (“stand on decision”) the court will tend to rule the same way as past cases to give some consistency to the law

ii. The precedent will not have power in another state, but instead may be used as a persuasive precedent

· Laws created by the decisions of the courts are often called case law

· Court precedents and common law are important in medicine because most novel issues of medicine and ethics have not been anticipated by legislation or governmental regulators and it is left for the courts to decide these issues as they arise

· Common law is what was used to bring criminal charges against Dr. Jack Kevorkian

i. Suicide was a common law crime in England long before the American Revolution

· Court decisions establishing a rule of law in a jurisdiction may be changed either by subsequent decisions by the court or by changes expressly provided in statutes passed by the state legislature

· Administrative Law 

· Used by the State Legislature or by Congress (federal legislature) to create administrative agencies and give it the authority to make regulations. (Ex. FDA and State Board of Medical Examiners)

i. Administrative hearings – enforce regulations (Ex. Medical disciplinary proceedings)

1. Informal. Can be dangerous as a physician because it allows heresay.

2. Appeal will not help much because they will use transcripts from the administrative hearing

3. Therefore must have experienced counsel with you

III. Trial

· Criminal Trial – enacted for the protection of society
· Begins – Prosecuting attorney files an “information” alleging a criminal act or obtains an indictment against an individual from a grand jury
· The government (prosecutor) has the burden of proof and must prove their case (proof beyond a reasonable doubt)

i. Proof which is consistent with the Defendant’s guilt and inconsistent with any other reasonable hypothesis
· Doctors only involved in criminal trials when facing criminal fraud charges with Medicare and/or insurance billing
i. Simple carelessness will not cause you to be prosecuted whereas recklessness will
ii. Harm caused by physicians during the course of providing medical treatment is still a civil court case
· Civil Trial
· Civil law determines private rights and remedies, boundary issues, ownership problems, contract enforcement, and medical malpractice
i. Object of civil law – restore the parties as nearly as possible to their proper legal positions
· Each party hires its own counsel.  The Plaintiff (person who was damaged) files a Complaint with the court and obtains a service of process upon the Defendant (person being sued)
i. Service of process is usually obtained by delivering a Summons and Complaint to the Defendant
1. The Complaint sets forth the specific allegations and concludes with a demand for legal remedy
2. The first thing a physician must do after being served is to notify his malpractice insurance carrier
· The Defendant must Answer within a time of 20 days
i. The Answer responds to the allegations made in the Complaint.  Those allegations that are not denied in the Answer are deemed to be admitted.
ii. There can also be Affirmative Defenses (such as a Statute of Limitations) which can be included 
1. Statute of Limitations – limit on time within which a lawsuit may be brought on a cause of action
a. Problems arise in how they date from which the window of time begins
i. When the alleged malpractice occurred
ii. When the physician-patient relationship ended
iii. When the patient discovered the alleged malpractice
iv. When, in the exercise of due care, the patient discovered or should have discovered the alleged malpractice (***most frequent***)
2. Should the court prove that a statute of limitations does exist then the case will be dismissed
· The Complaint and Answer filed at the beginning of the suit are known as the pleadings

· If the case can be resolved on the allegations presented in the pleadings, one may move for dismissal or for Judgement on the Pleadings. (Ex. If a patient were to sue his plastic surgeon for not making him handsome)
i. If there is no material issue of fact in dispute between the parties, Motion for Summary Judgement is made 
· If the trial is not dismissed on Statute of Limitations or for failure to state a valid cause of action then the suit will move to the discovery phase

i. Discovery proceedings are those procedures which parties to a lawsuit may “discover” facts pertaining to the case which are likely to be in possession of the other parties
1. Deposition upon Oral Examination – take oral exam of any person. May be compelled by subpoena to appear and provide testimony
2. Depositions upon Written Questions – attendance may be also compelled by a subpoena
3. Interrogatories to Parties – answers must be returned in writing and signed
4. Production of Document and Things – May request copies of documents or the opportunity to inspect, test or sample any tangible things relevant to the suit
5. Entry on Property – Opportunity to enter someone else’s land or property for the purpose of examining, measuring, surveying, testing or sampling
6. Physical and Mental State Exams – is requested if the physical or mental condition is in question
ii. Information obtained thought the discovery procedures may be used to support a Motion for Summary Judgement or may also serve as a foundation for negotiations so that the parties may settle before trial.
· If the case goes to trial, the Plaintiff’s has the burden of proof (preponderance of the evidence) 
i. The facts alleged are more probable than not. (This is a lower standard of proof then in criminal cases)
ii. If the Plaintiff’s case sucks so bad, then there may be a Direct Verdict in which the court orders the jury to return a verdict in favor of the defendant without the Defendant having to present testimony.
1. In this case the Plaintiff has failed to present a prima facie case

a. This takes more than just displaying one’s wounds, instead usually requires that an expert witness testifies to establish the standards of conduct within the profession at issue.
i. Both Defendant and Plaintiff can call their own experts – “battle of the experts”
iii. Res Ipsa Loquitur – “the thing speaks for itself” – important exception to the usual requirement for expert testimony in medical malpractice cases (sometimes a physicians behavior is so obviously negligent that his act speaks for itself, such as a physician who cuts off the wrong leg of a patient)
· If the Plaintiff succeeds in presenting a prima facie case it is not a determination that be has proven his case; only that he has proven enough of it so that the jury will be permitted to make a determination for either one.
· When both the Plaintiff and the Defendant have rested, the case is given to the jury who will render a decision (verdict) based on applicable law.
i. The judge will prepare jury instructions which will be given to the jury to provide them with the applicable law for each case which they are to decide
· When the jury returns its verdict to the court, the court will then enter its judgement, the final legal decision resolving the issues of the case.
i. Nominal Damages – ($1) – Plaintiff has been wronged but has suffered no significant injury
1. Mainly seen in cases of slander or defamation
ii. Punitive Damages – offensive or improper conduct.  Damages exceed the amount of damages the Plaintiff has actually suffered and may be awarded in addition to other damages
iii. Compensatory Damages – compensate for those losses the Plaintiff suffered, including allowances for pain and suffering, medical expenses, loss of income, and disability
iv. Liquidated Damages – damages agreed upon as to amount in advance in a contract
· Consequence of losing or settling a  medical malpractice case is that the action is reported to the National Practioner Data Bank under the physician’s name.
i. Was created as a product of the Health Care Quality Improvement Act of 1986.
ii. Under this Act, the following must be reported
1. All medical malpractice payments
2. All licensing board actions
3. Clinical privilege actions
4. Society membership actions
5. Leaving a position to avoid a hearing
iii. All hospitals must request this information when a doctor applies and every two years thereafter
iv. The general public does not have access to the data bank.
· Declaratory Judgement – Does not seek an award for damages
· It is a suit for the purpose of determining and judicially settling legal relationships
· Seek to determine the legality of intended acts and enjoin them if the court determines that they are illegal
· Injunction – A suit for an injunction seeks either to prohibit certain acts or compel certain acts
· Habeas Corpus – suit which seeks to determine the legality of one’s detention
· Examples
i. The release of patients from mental hospitals and to challenge the place or conditions of confinement
ii. Also happens when someone is detained in jail for an extended period of time
IV. Contract & Tort

· Contract

· A voluntary agreement between parties which is enforceable at law (in court)

i. Parol contracts – they are verbal rather than written

1. It is the existence of the agreement that creates a contract, not the writing

ii. Express contracts – the intention of the parties is clear

iii. Implied contracts – terms of the agreement are inferred from the circumstances (Ex. Paying at a restaurant)

iv. Exculpatory contracts – used by physicians to limit malpractice liability.  They are invalid in court though.

· Fiduciary Relationships

· Generally implicit contract. (Ex. Physician-patient relationship)

i. Physician acts in a fiduciary capacity towards the patient (primarily for the benefit of the patient)

ii. Attorneys and trustees also act in a fiduciary capacity

· Physician may be violating his fiduciary duty to his patient if he practices “defensive” medicine by ordering tests for his own legal protection rather than for his patient’s therapeutic benefit

· Since a contract is a voluntary agreement, a physician has no obligation to treat individuals whom he has not accepted as patients

· Tort – means a wrong which occurs when one fails to perform a legal duty (use of standard of a reasonable, prudent person) 

· Intentional tort – when a tort is done deliberately. (Ex. Battery)

· Unintentional tort – “Malpractice” – occurs unintentionally, as when one negligently injures another 

i. Ex. Automobile accident or in performing surgery

· Liability – a legal responsibility

· In tort, liability arises when there is:

i. Duty – creating a identifiable obligation

ii. Dereliction – in which one commits a wrong by failure in one’s duty

iii. Damages – harm to the person to whom the duty is owed

iv. Direct Cause – damages by one’s tort

· If one of the four elements listed is absent, then there should be no liability

· Vicarious liability – Arises when an individual working for someone or under that person’s direction commits a tort

i. In medical malpractice this happens in several ways

1. Respondeat Superior – If a nurse in your office injures someone, you are responsible

2. Borrowed Servant Doctrine – Negligence performed by the employee of another that is being borrowed by you at the moment the injury occurs

3. Captain of the Ship Doctrine – liable for acts of others who are neither one’s own employees nor employees identifiable as one’s borrowed servant (Ex. A chief surgeon)

a. Surgeons off the hook if negligence goes to another specialized field (anaesthesiologist)

V. The Physician-Patient Relationship

· Fundamental Obligation – duty to render care according to the accepted standards of his profession
· Does not promise to cure the patient
· Physician warrants he possesses the degree of knowledge ordinarily common to a member of the medical profession
· Termination of the Physician-Patient Relationship
· Reasons for proper termination
i. The patient no longer requires care
ii. The doctor and patient mutually agree to end the relationship
iii. The patient unilaterally terminates the relationship
iv. The physician terminates the relationship after giving the patient notice and a reasonable opportunity to obtain treatment elsewhere
· AMA recommends the following steps in terminating the relationship
i. Notify the patient in writing (preferably by return receipt)
ii. Provide the patient for reason for the termination
iii. Agree to treat patient for 30 days while the patient makes other arrangement
iv. Set the date on which the termination will become effective
v. Recommend other physician from which the patient may choose
vi. Offer to transfer records to the new physician
vii. Offer to see the patient in cases of emergency
· Abandonment – physician fails to terminate the relationship properly for which he may be held liable
· A physician may have a continuing obligation to a former patient after the relationship has ended.  
i. Ex.  If a physician subsequently learns of manufacturing defects.
VI. Physician Duties

· Duty to render care within accepted standards
· Strict locality rule – Skill that is ordinarily possessed by physicians and surgeons in the locality where he practices.
· Similar locality rule – To establish a reliable local standard of ordinary medical practice.  May get expert medical testimony form a similar community to the one where you are practicing
· National standards Rule – look at the entire nation for the measure of the degree of learning and skill that physicians must possess.  By this rule, there is no practical reason why even a rural physician should not be able to maintain the level of skill and knowledge ordinarily possessed by physicians anywhere in the country
· Same class rule – expert must be practicing in his same class or specialty
· Clinical standards or practice parameters – Steps to be followed in a given procedure
i. It has reduced malpractice claims but still consequences from following “Cookbook” medicine
ii. In some specialities, insurance companies have required that an physician implement this form of care
· Good Samaritan laws – Important exception to the malpractice liability rules
i. One will not be liable for ordinary negligence in providing that care
· Duty to maintain patient confidences
· A physician has a legal and ethical duty to respect and protect the confidences of his patient 
· Must not disclose any information which comes into his possession unless the patient consents to that disclosure or unless required by law
· Without a therapeutic relationship there is no patient and no physician-patient relationship.
i. Ex. If you are just examining a patient and not treating them, then you can divulge the info to the boss
· Important exceptions to the confidentiality rule
i. Gunshot and knife wounds
ii. Evidence of child abuse
iii. Contagious disease
iv. Imminent danger to other – Tarasoff case
1. If faced with Tarasoff case, must learn the rule prevailing in your jurisdiction before acting
· Duty not disclose privileged information
· Some confidential information may be granted the status of privilege
i. Accorded greater legal protection
ii. Will be guarded from disclosure during discovery proceedings and during trial
iii. Attorney-client communication is privileged, as is psychiatrist-patient relationship.  
1. Physician-patient is granted some degree of privileged
· Duty to respect patient’s privacy
· Every individual has a right to privacy
· Invasion of privacy can provide for the basis for a lawsuit (Ex. Taking educational pictures without permission)
· It is not necessary for a physician-patient relationship to exist for one to have the right to privacy
· Violations of an individual’s right to privacy may occur when there is an:

i. Intrusion upon physical or mental solitude
ii. Public disclosure of private facts
iii. Publicity placing one in a false light
iv. Appropriation of one’s name or likeness
v. State interference with personal rights – (Ex. Roe vs. Wade) – holding state legislation banning abortion to be unconstitutional
· Duty to maintain Proper records
· Physician records are the personal property of the physician.
i. The patient and his attorney/guardian will be granted access to them 
· Only keep factual remarks in the records.  If patient is uncooperative or fails to follow prescribed instructions for his care or fails to keep appointments
· Errors are not be erased but to have a line strike through the error
· Completeness and legibility is important because legally matters not charted were never done or even considered by the physician 
· Duty regarding the patient’s right to self-determination – Every individual has the right to say what shall be done with his life and his body and to what risks he will be exposed.
· Duty with respect to equipment and drugs
· Equipment
i. Five common defenses used by the manufacturers
1. Physician purchased the wrong type of equipment
2. Physician used the equipment in a manner not intended by the manufacturer
3. Physician failed to inspect the product for obvious defects
4. Physician failed to properly to educate users on the proper operation of the equipment
5. Physician failed to maintain or service the equipment in a reasonable manner
· Drugs
i. Important to discuss the risks and benefits of the proposed drug as well as alternative treatments available
ii. Medications errors are the second most frequent malpractice claims filed against physicians
1. Most common medication errors were for an incorrect or inappropriate dosage
2. Most common prescribing error was from a physician’s failure to “note a previously documented drug allergy, failure to read the medical record and inadequate medical history.” 
· Doctrine of Informed Consent
· Individual has the right to grant or withhold his consent to medical treatment 
i. He must understand the consequences of his decision and it is the fiduciary duty of the physician to inform his patient of the probable consequence of those alternatives
· To determine the character and the amount of information which must be given to a patient:
i. Professional Practice Standard 
1. Requires the physician to provide only so much information as is customary for physicians in the community.
2. This paternalistic approach to medical practice denies a patient’s right to self-determination and result in liability for the physician
ii. Reasonable Man Standard 
1. Physician must provide a patient with those material facts which a reasonable man would need to make a decision concerning his medical care
2. This is less likely that the professional practice standard to lead a physician into legal difficulty
· Informed Consent Procedures – use little medical terms, patient must understand what is happening and alternatives.
· Guidelines for legally adequate disclosures
i. Diagnoses
ii. Procedure & Treatment
iii. Risks & Consequences
iv. Outcome Probability
v. Feasible Treatment Alternatives
vi. The probable outcome if there is no treatment
VI. Refusal of Treatment

· Competent adult has the right to refuse medical treatment, including artificial nutrition and hydration

· A doctor who gives a transfusion over the patient’s objection may be sued for battery

· Advance Directives – expressing a persons treatment decisions in the even they are incapacitated by an illness

· The Patients Self-Determination Act which requires that all patients entering a Medicare-funded health care facility be asked if they have signed an advance directive and requires that they be informed of their right under state law.

· In the absence of advance directives (Nancy Cruzan case in Missouri)

i. Their must be clear and convincing standard of evidence which is more rigorous than the preponderance of the evidence standard which is usual in civil cases

· Treating Minors

· A minor is subject to his parents control and guardianship, which is to say, he does not enjoy full self-determination

· If a minor needs emergency surgery and the parents are not available, it is permissible for the physician to provide the treatment

· Complications arise when the minor requests treatment without the knowledge and consent of his parents

i. Emancipated minor – if a minor achieves some level of autonomy such as leaving home and marrying, or parenting or joining the armed services.

ii. The mature minor – must be at least 15 years of age and have a sufficient level of mental maturity

1. An adolescent girl approaches her physician for birth control or for an abortion requesting that her parents not be informed

a. Some States have passed parental notification laws applying when a minor seeks abortion

b. Even in those States a minor has the legal right to seek judicial consent to have an abortion in lieu of parental notification and consent

iii. Parens Patriae – the State is guardian of everyone

1. When parents of a minor child refuse medical treatment which their child needs, the State may intervene to require the child to have the necessary medical care

VII. An Alternative Viewpoint

· Great Britain tries its malpractice actions before a judge who decides both liability & damages (awards significantly lower) 

· Medical Defense Union acts as a national malpractice insurance carrier and vigorously defends all but the most indefensible of cases which it then generally settles for relatively low amounts.

· British system places a much lower value on pain and suffering than does its US counterpart

· There are a variety of socio-economic factors which have contributed to the American malpractice syndrome

· “Most suits are based not on negligence but on injuries which followed good medical care”

· The best way to prevent lawsuits is for the physician to communicate with his patient and treat him with a measure of compassion and respect.

· In an ordinary court case, the existence of medical insurance is not admissible at trial

· This Collateral Source rule has been abrogated in New York for medical malpractice actions so that the jury will be cognizant of any expenses for which the plaintiff has already been reimbursed, the intended result of this action is to lower the amount of damages assessed.

· Challenge to Physicians – “Physician Police Thyself”

· Competent physicians should accept the need for period re-certification of all licensed physicians

· Medical education programs are not enough to insure minimum standards are being maintained

Trial Cases
· Hicks vs. Arkansas State Medical Board

· Began as a request that an administrative agency provide a determinative clarification of one of its laws

· Piercing of ears was not within the definition of the practice of medicine or surgery

· Olson vs. Molzen

· Deals with the issue of exculpatory contracts signed by patients.

· Janet Olsen came for an abortion from Dr. Molzen

· Dismissed in the trial court of Tennessee on Dr. Molzen’s Motion for Summary Judgement

· Trial court ruled that the contract was valid and therefore Olsen could not sue

· Court of Appeals agrees with the trial court

· Supreme Court of the State – reversed the decision

· We hold that an exculpatory contract signed by a patient as a condition of receiving medical treatment is invalid as contrary to public policy & may not be pleaded as a bar to the patient’s suit for negligence

· Use of precedents in this case

· Moss vs. Fortune – parties may contract that one is not be liable for his negligence to another

· Empress Health and Beauty Spa Inc. vs. Turner – the public policy of Tennessee favors freedom to contract against liability for negligence

· Dixon vs. Manier – upheld validty of a release from liability for negligence

· The 3 above cases do not afford a satisfactory solution in a case involving a professional person operating in an area of public interest and pursuing a profession subject to licensure by the state

· Williston on Contracts – “common law”

· One’s status may require that one party has greater responsibility than that required of the ordinary person, and, therefore a provision avoiding liability is obnoxious

· Parties have not equal bargaining power, and one of them must accept what is offered or be deprived of the advantages of the relation.

· California Supreme Court – (Tunkl vs. Regents)

· A release from future liability as a condition of admission into a charitable hospital is invalid.

· Prosser, Law of Torts

· Where one party is at such an obvious disadvantage in bargaining power that the effect of the contract is to put him at mercy of the other’s negligence

· Bang vs. Charles T. Miller Hospital

· Deals with an instance of alleged physician battery

· It is not necessary that one committing the tort of battery intended to do harm

· When a doctor intends to move beyond the implied consent, it is the doctor’s duty to get the patient’s consent and to make sure the patient fully understands what he is consenting to.

· Helmer Bang was having urinary troubles and had to have a operation that would involve the severing of his spermatic cords (making him sterile).  This was unknown to the patient and therefore proper informed consent was not obtained by the surgeon

· Dismissed in the trial courts on a directed verdict (plaintiff failed to prove his case)

· Court of Appeals

· Precedent

· Mohr vs. Williams – A doctor operated on the left ear of a patient who was submitted for an operation on her right ear.  Only after she has been put under anaesthesia did the doctor check her left ear and decide to proceed with the operation on the left ear instead of the right one.  On the claim that the operation impaired her sense of hearing and was wrongful and unlawful, she brought an action of battery, which resulted in a verdict for the plaintiff

· Appeals court reversed the decision and granted a new trial with the following reasoning:

· Where a physician or surgeon can ascertain in advance of an operation alternative situations and no immediate emergency exists, a patient should be informed if the alternative possibilities and given a chance to decide before the doctor proceeds with the operation.

· Shilkret vs. Annapolis Emergency Hospital

· Court tries to express and apply rules for establishing standards of acceptable medical care.

· Mark Shilkret suffered brain damage and intracranial bleeding caused by negligence at delivery

· Called in two expert witnesses, OB-GYN and Neurosurgeon

· They claimed that each of the 4 physicians had violated national standards regarding the care of new-born infants

· The plaintiff advocated the adoption for a national standard whereas the defendants contended for the strict locality rule

· The strict locality rule was unquestionably developed to protect the rural and small town practioner

· It immunized from malpractice liability any doctor who was the sole practioner in his community

· With this rule, there was a fear of a “conspiracy of silence”, where the plaintiff could find it difficult to find an expert medical testimony

· The justification for the locality rules no longer exists, instead leaning toward a definition in which the physician duty is to that degree of care and skill which is expected of a reasonably competent practioner

· The locality rule is also being banned for hospitals since sometimes a particular hospital is the only one around in the locality and also that it is doubtful today if there is any substantial difference from one locality to another in the type of hospital services rendered.

· Bertiaume’s Estate vs. Pratt, MD

· Deals with a physician both violating an individual’s privacy and committing battery

· This occurred when the victim was not in a physician-patient relationship with the defendant

· Neither battery nor invasion of privacy require existence of the physician-patient relationship

· Both abandonment and breach of confidentiality do

· At no time was there informed consent to have pictures taken while he was on his death bed

· The raising of the deceased’s head in order to put the operating room towel under him was where the charge of assault and battery cam from

· The judge presiding in the trial case was a moron and said that a directed verdict for the defendant should be entered because he believed that the mere taking of pictures was not an invasion of privacy and that also the taking of pictures was just a tool for medical science in developing cures 

· Precedent

· Clayman vs. Bernstein 

· “The court recognized that an individual has the right to decide whether that which is his shall be given to the public and not only to restrict and limit but also to withhold absolutely his talents, property, or other subjects of the right of privacy from all dissemination.”

· They eventually found that this was a reversible error to have directed a verdict for the defendant

· Canterbury vs. Spence

· Background: Operation was negligently performed and there was a failure to disclose a serious disability inherent in the operation.

· A myelogram revealed a “filling defect” and a laminectomy (removal of posterior arch of the vertebra) ordered.

· After the surgery the patient fell out of bed and wound up being paralysed from the waist down

· Dr. Spence admitted in court that there was a “slight risk” (1%) of paralysis from laminectomies

· He felt that he did not convey this risk to the patient because it might deter the patient from the surgery

· Right to self-determination – “every human being of adult years and sound mind has the right to determine what shall be done with his own body”

· Due care involves making adequate disclosure to the patient and warn them of any potential risks.

· Although it is not applicable to discuss every option with a patient, a physician, based on his medical training and experience should be able to sense how an average, reasonable patient would react

· Two exceptions to the general rule of disclosure 

· If the patient is unconscious or otherwise incapable

· Risk-disclosure posses a threat of detriment to the patient contraindicated from a medical standpoint

· These exceptions do not allow the physician to be silent because they feel the patient will bail. 

· Jury made objective decisions – “what a prudent person in the patient’s position would do if had all the facts”

· Reversal ruled – no evidence of disturbed emotional makeup which required concealment of risk of paralysis

