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STATEMENT REQUESTING ORAL ARGUMENT

Defendants-Appellants respectfully request oraliargnt under Sixth
Circuit Rule 34(a). This case is one of dozengroflar cases in federal and state
court challenging Michigan’s tax-foreclosure systenad raises important
guestions regarding the justiciability of such ilai Indeed, one of these issues—
whether the juridical-link doctrine can be usedi idlass action to circumvent the
Article 11l standing requirement—is a matter ofstitmpression for this Court.
Further, the questions raised in this appeal anerneg issues of critical
importance that will impact numerous other caseseotly pending in state and
federal courts. Defendants-Appellants respectiuigmit that oral argument will

help this Court resolve these important questions.
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JURISDICTIONAL STATEMENT

Plaintiff-Appellee Thomas Fox filed this actiontime district court under: 28
U.S.C. 8§ 1331, which authorizes federal courtseide cases concerning federal
questions; 28 U.S.C. § 1343, which authorizes fd=yurts to hear civil-rights
cases; 28 U.S.C. § 2201, which authorizes declgratdgments via the Declara-
tory Judgment Act; and 28 U.S.C. § 1367, which axitles federal courts to
decide supplemental state-law claims. (Am. Conm, R.17, PagelD.220.) Fox
asserted that Gratiot County foreclosed on a ptger owned because he failed
to pay the property taxedd( 1118, 21, PagelD.222.) Gratiot County sold the
property for more than the unpaid taxes, but Farmains that he did not receive
any of the surplus funds from Gratiot Countyl. {[25, PagelD.223.) Fox does not
claim that any of the other counties injured hinany way. §ee id{125-31,
PagelD.223-24.) Instead, he added the other caibéieause he wants to be the
representative of a multi-county class action.

Defendants-Appellants filed motions to dismissgassg various arguments
and defenses, including issues relating to stanaimbgovernmental immunity.
The Defendants specifically argued that becausengsxnot purportedly injured
by any county other than Gratiot, the district ¢dacked subject-matter jurisdic-

tion over Fox’s claims against those counties.
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On January 13, 2021, the district court issuedrdaragranting in part and
denying in part the Counties’ motions to dismisgding that Fox had standing
under the juridical-link doctrine to assert claiagainst counties that had done him
no harm. The court also held that the Counties wetentitled to sovereign
immunity, and that they could be held liable faxinols brought under § 1983.
(Order Re Mots. to Dismiss, R.148, PagelD.3312,7331

The County Defendants filed a timely notice of agdgen February 1, 2021.
(Notice, R.153, PagelD.3351.) This Court has jucisoin under 28 U.S.C. § 1291
because the district court’s order denies sovernennunity to Defendants-
Appellants and is thus appealable as a final detisnder the collateral order
doctrine.Town of Smyrna, Tenn. v. Mun. Gas Auth. of Geoitfi& F.3d 640, 645
(6th Cir. 2013).

Before this Court reaches the question of sover@mgnunity, it must first
consider the threshold question of whether therfddmurts have subject-matter
jurisdiction over Fox’'s claims against any defertdather than Gratiot County.
Am. Telecom Co. v. Republic of Leban®sdl F.3d 534, 537 (6th Cir. 2007)
(“Subject matter jurisdiction is always a threshd&termination.”). This Court
addresses constitutional standing even on collabeder appealsChildren’s
Healthcare is a Legal Duty, Inc. v. Dete®? F.3d 1412, 1419 (6th Cir. 1996)

(Batchelder, J., concurring) (stating in an inteutmry appeal from the denial of
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Eleventh Amendment immunity that “when an appelf@operly appeals another
iIssue, the issue of standing comes before us ds@egistitutional standing

is always a threshold inquiry for us to make befagserting jurisdiction over an
appeal.”);Steel Co. v. Citizens for a Better Eng23 U.S. 83, 101 (1998) (there is
no “doctrine of ‘hypothetical jurisdiction’ that ehles a court to resolve contested
guestions of law when its jurisdiction is in doybtFinally, this Court has pendent
appellate jurisdiction over the § 1983 claim, whiglmextricably intertwined with
the question of sovereign immunityee Chambers v. Ohio Dep’'t of Human Servs.

145 F.3d 793, 797 (6th Cir. 1998).
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STATEMENT OF ISSUES FOR REVIEW

1. Did the district court err in applying the “juriditlink” doctrine to
circumvent Article Il standing, thereby allowindgintiff-Appellee Fox to sue 54
defendants that caused him no injury?

2. Did the district court err in holding that DefentleAppellants, which
are all counties, are not entitled to sovereign umity when this suit arises from
Defendants-Appellants’ distribution of the proceefithe sale of tax-foreclosed
properties in the manner mandated by Michigan’'se&arProperty Tax Act?

3. Did the district court err in holding that DefentieAppellants can be
held liable under 42 U.S.C. § 1983 pursuanWltmell v. Department of Social
Services of City of New Yor&36 U.S. 658 (1978) merely because they did not
elect to have the State of Michigan serve as trecfosing government unit under

Michigan’s General Property Tax Act?
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INTRODUCTION

This appeal is part of a wave of cases in federdistate courts challenging
the distribution of proceeds from the sale of praps that were previously
foreclosed and had their title transferred to tredlosing governmental entity for
nonpayment of property taxes. Plaintiff-Appelleeoiifas Fox failed to pay his
property taxes on real estate in Gratiot CountyeAfepeated warnings, Gratiot
County foreclosed on the property, obtained titld aold it at auction, in
accordance with the General Property Tax Act (“GPT&ratiot County used the
sale proceeds to pay the property taxes owed tlotiad taxing units to reimburse
the costs associated with the foreclosure and aateretained the surplus. This
distribution plan igequiredby the GPTA.

Fox filed this class action against Gratiot Couantyl its treasurer, alleging
that they took or destroyed his equity in the propbky retaining the surplus
proceeds. Fox also sued 54 other Michigan couatéscounty treasurers, even
though none of them had sold at auction any Foxeal\property. Indeed, Fox did
not allege that those other Defendants had injbnedin any way.

The County Defendants moved to dismiss the comiptairvarious grounds,
including sovereign immunity, failure to state gd#y cognizable claim, and, as to
the non-Gratiot County Defendants, lack of standAfter acknowledging that

Fox had not been injured by the non-Gratiot Colb#yendants and that the
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County Defendants had been acting pursuant to BFREA% requirements, the
district court nonetheless partially denied the @guefendants’ motions, and
allowed the case to proceed against them. But teréhree significant problems
with the district court’s decision.

First, as a threshold matter, the court erred terdaning that it had subject-
matter jurisdiction over this matter as to the @natiot County Defendants.
Contrary to the holdings in several circuits, tigrect court relied on the “juridical
link” doctrine—aclass certificatiordoctrine from the Ninth Circuit—to create
Article 11l standing against all of the non-Gratidbunty Defendants. The district
court did so despite acknowledging that this Cbas never applied the juridical-
link doctrine to provide standing. This Court’'s peeent counsels against the
district court’s decision, as does the Supreme ostanding jurisprudence and
the decisions of the other circuits. It is welltkeet that a class representative
cannot acquire standing against each defendantyri®revirtue of bringing a class
action. The requirement of Article Ill standing cahsimply be assumed away at
any point during a case.

Additionally, the district court rejected the Coymiefendants’ claims of
sovereign immunity, despite agreeing that the GPg3ricts the County
Defendants’ from distributing the surplus procerddhe way Fox claims the

proceeds should have been distributed. But tharias circuit is clear—where
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county officials are sued simply for complying witate mandates that afford no
discretion, they act as an arm of the State aneémtided to sovereign immunity.

Finally, the district court held that the Countyf®sdants can be liable
under 42 U.S.C. § 1983 because of their “affirmgtwoluntary, and discretionary
decision” to act as the foreclosing governmenta wimder the GPTA.
Specifically, the court reasoned that the CountfeDéants selected and enforced
an unconstitutional policy for which they can bédneble. ButMonell v.
Department of Social Services of City of New Y486 U.S. 658 (1978) dictates
otherwise. Because the GPTA disbursement requirenaga a state legislative
mandate, and the County Defendants took no affiu@aict to adopt this mandate
as policy, liability under § 1983 does not attach.

These three fundamental errors, independently\mrt enore so together,
warrant reversing the district court’s order degyihe County Defendants’
motions to dismiss as to standing, sovereign imtguand the § 1983 claim, and

remanding for dismissal of the County Defendants.

STATEMENT OF THE CASE
Michigan’s General Property Tax Act

Property taxes are nonrecourse, meaning that taiig of local
government cannot sue property owners to collepaightaxes. Before 1999, the

GPTA provided for the recovery of delinquent prapeaxes via tax liens. Under
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the former provisions of the GPTA, when a taxpayas delinquent in paying
property taxes, the county recorded a lien an@getlears later, the liens would be
offered at tax-lien sales. Kevin T. Smitfgreclosure of Real Property Tax Liens
Under Michigan’s New Foreclosure Proce29 Mich Real Prop Rev 51, 51
(2002);see alsRafaeli, LLC v. Oakland Cty952 N.W.2d 434, 442 n.10 (Mich.
2020). The process was cumbersome and “could extemy years, causing
properties to deteriorate and become clouded vatr gtle.” Id.

In 1999, the Michigan Legislature revised the GR®Aexpedite[] the
foreclosure process, thereby reducing the amouabafhdoned, tax-delinquent
properties within the stateld. It converted the GPTA from a tax-lien statut@ato
tax-deed statute. As revised, the GPTA allowedttor recovery of unpaid real-
property taxes, penalties, interest, and fees girdhe foreclosure and sale of the
property on which there is a tax delinquendydfaeli 952 N.W.2d at 441-42.
Pursuant to this process, “tax-delinquent propeie forfeited and [title]
transferred to the county treasurers; foreclosedftan a judicial foreclosure
hearing; and, if not timely redeemed, sold at dipwuction.”Id. SeeMich.

Comp. Laws § 211.44; Mich. Comp. Laws § 21134%e GPTA identified county

L All references to the GPTA in the Michigan Comgileaws refer to the version
that existed at the time of tiRafaelidecision in July 2020. The GPTA was
revised in December 2020, to addressRhaéaelidecision.

9
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treasurers as the foreclosing governmental undsgane them the responsibility
for selling the properties. Mich. Comp. Laws 8§ ZB[8)(a)(i). Counties could opt
out of this responsibility, but in that case, that& would substitute itself as the
foreclosing governmental unit and carry out thesa@nocess. Mich. Comp. Laws
§ 211.78(8)(a)(ii).

The revised version of the GPTA provided for a tbggrocess whereby
owners of properties on which delinquent taxes veeved were given repeated
notices of the delinquency, forfeiture, and foreci@. Specifically, when tax
delinquencies are unpaid for a year after notiggvisn of the delinquency, the
properties are labeled delinqueBeeMich. Comp. Laws § 211.78a(2). After
another year of delinquency, the properties ardéii®d” to the county treasurer.
SeeMich. Comp. Laws § 211.78g(1). Being a “forfeitqufoperty under the
GPTA simply means that “a foreclosing governmeutat may seek a judgment of
foreclosure if the property is not redeemed; itsdoet affect title."Rafaelj 952
N.W.2d at 444.

After forfeiture, the foreclosing governmental umtist give notice to all
those with an interest in the property that if wie®emed, title to the property will
vest in the county treasur&eed.; Mich. Comp. Laws § 211.78g(2). The
foreclosing governmental unit must file a petition foreclosure in the circuit

court.SeeMich. Comp. Laws § 211.78h(1). After a judiciatéalosure hearing,

10
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unless the tax delinquency plus interest, fees pandlties are paid off, fee-simple
title vests in the foreclosing governmental uBiteMich. Comp. Laws 8§ 211.78k.
After foreclosure, if the state, a local municipalior the county does not
purchase the property itself for the tax debt ovileel, GPTA allows a foreclosing
governmental unit to sell the foreclosed propettgection. Mich. Comp. Laws §
211.78m(7). Auction proceeds are placed into andaknt tax account and
commingled with proceeds from other sales. MichmpoLaws 8§ 211.78m(8).
There is a reimbursement priority under the GPRAfaelj 505 Mich at 446see
alsoMich. Comp. Laws § 211.78m(2). Auction “sale preds are often
insufficient to cover the full amount of the deluent taxes, interest, penalties, and
fees related to the foreclosure and sale of thpgrtg.” Rafaeli 952 N.W.2d at
447. However, where there are “excess proceedsose proceeds are used to
subsidize the costs for all foreclosure proceedargssales for the year of the tax
delinquency, as well as any years prior or subsatdgoethe delinquency.id.
Ultimately, any “surplus proceeds may be transtetoethe county general fund in
cases in which the county is the foreclosing governtal unit” and there is a
surplus in its delinquent tax funil. Under the GPTA, former property owners are
not entitled to “any disbursement of the surpluscpeds” nor is there any
mechanism to pay those proceeds to the former gsop@ner, just as there is no

recourse against the former owner if the proceedsodl cover the tax burdehal.

11
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Historically, individuals who have lost their prapein this tax-foreclosure
system implemented in 1999 because they faileédyoppoperty taxes have
challenged the legality of the system. Until lasary those challenges had been
rebuffed.E.g., Wayside Church v. Van Buren C847 F.3d 812 (6th Cir. 2017);
Rafaeli, LLC v. Oakland CtyNo. 330696, 2017 WL 4803570 (Mich. Ct. App.
Oct. 24, 2017). But in July 2020, the Michigan Sampe Court declared that the
GPTA violates the Michigan Constitution’s takingpision because it does not
allow for the return of any portion of the procedasn the sale of tax-foreclosed

properties that exceeds the unpaid taxes andRadaeli 952 N.W.2d 434.

Fox sues 26 counties against whom he has no persona | claims

Fox failed to pay about $3,100 in property taxesaai estate in Gratiot
County, Michigan. (Am. Compl. 118, R.17, PagelD.224ter ignoring numerous
notices and opportunities to pay the overdue taxes's property was forfeited to
and then foreclosed on by Gratiot Countgl. {19, PagelD.222 That county then
sold the property in a tax-foreclosure auctionrfmre than the sum of the unpaid
property taxes, late fees, and associated costsis€ient with the GPTA, Gratiot
County paid the property taxes to the local taxings and kept the surplus
proceeds from the salé&sée id 1116-22, R.17, PagelD.222.)

In June 2019, Fox filed a five-count class-actiomplaint in the district

court against Gratiot County and its treasureegatlg that they had unlawfully

12
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retained the surplus “equity” in his foreclosedpedy. (Compl., R.1, PagelD.1.)
The complaint sought damages against Gratiot Coamdyits treasurer for a taking
under the Fifth and Fourteenth Amendments of tl& Qonstitution under § 1983
(Count I), a direct taking under Fifth and FourtdeAAmendments (Count I1),
inverse condemnation under Michigan law (Count Nidlation of Article X,
Section Il of the Michigan Constitution (Count Ngnd an excessive fine under
the Eighth Amendment of the U.S. Constitution (Qouh (Id., PagelD.11-19.)
Fox also asserted claims against 13 other Michagaumties and their treasurers
even though Fox personally had no claims agaimeshti{d. 1 2-3, 20-21,
PagelD.3, 7.) Fox alleged that the other defendaunties and their treasurers
committed the same infractions at unidentified 8ragainst unidentified
individuals, and asserted class claims on behatiage individuals.ld.)

A few months later, Fox filed an Amended Complaidtling three
additional counts: violation of procedural due mss (Count V1), substantive due
process (Count VII), and unjust enrichment (Coult)(Am. Compl. 19-24,
R.17, PagelD.237-39.) The Amended Complaint alstedd 3 more counties and
14 more treasurers as defendants. -3, PagelD.216-18.) Again, Fox did not

assert any personal claims against these new dafend
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The district court stays the case

In January 2020, the district court stayed the paseling this Court’s
decision inFreed v. ThomadNo. 18-2312, which was considering the issue of
whether the Tax Injunction Act deprived the codrfusisdiction. (Stay Order,
R.85, PagelD.1146.) While the case was stayedyltbleigan Supreme Court
decidedRafaelj 952 N.W.2d at 461.

On September 14, 2020, Fox moved to lift the cewstay in light of
Rafaeli explaining his fear that “other opportunisticipt#fs’ lawyers” would
create “a deluge of new cases.” (Emergency MdtiftdStay, R.92, PagelD.1172.)
Along with the lift-stay motion, Fox moved for ctasertification and expedited
consideration of class certification.

On September 30, 2020, this Court decifiezkd v. Thoma976 F.3d 729
(6th Cir. 2020), and ruled that the Tax Injunctiact does not bar suits like this

one.

The County Defendants seek dismissal on a number of grounds,
including standing and governmental immunity

When the court issued the stay, there were thredipg motions to
dismiss—all included jurisdictional arguments, udihg standing and
governmental immunities. (Ogemaw Cty. Defs. MotDismiss, R.22,

PagelD.407-12; Alpena Ctgt al Defs. Mot. to Dismiss, R.23, PagelD.445-54;
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Macomb Cty. Defs. Mot. to Dismiss, R.66, PagelD-821) After an informal
status conference, three more motions to dismistiflerent defendants were
filed. (Washtenaw Cty. Defs. Mot. to Dismiss, R.1P@gelD.2081; Crawford Cty.
et al. Defs. Mot. to Dismiss, R.122, PagelD.2178; Alc@tg. Defs. Mot. to
Dismiss, R.123, PagelD.2257.) All three motionsspreed a number of threshold
challenges to the claims before the court. Spedificall three argued that Fox
lacked Article 11l standing against any non-Grat@munty defendantsld. at
PagelD.2095-2106, 2187-91, 2269-75.) These mottstsraised sovereign
Immunity as a basis for dismissing the suitd. &t PagelD.2106-10, 2276-81;
Ogemaw Cty. Defs. Joinder, R.126, PagelD.2307; @na\Cty.et al Defs.

Joinder, R.127, PagelD.2311.)

The district court lifts the stay, and instantaneou sly certifies a class

On October 16, 2020, the court lifted the stay,udiameously certified a
class, and appointed class counsel. (Order Liffitay, R.124, PagelD.2284.) No
discovery was allowed before class certificatiord &ox was not deposed on his
willingness or ability to serve as the class repnégtive. Indeed, because Fox
dawdled in serving the Amended Complaint on the defendants, at least one
county and its treasurer were not even served aiitéf the stay was entered. And
the time for answering the complaint had not yetfiar several defendants. Thus,

the district court incongruously granted classiftestion beforeseveral counties
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even had the opportunity to file responsive plegslimuch less had the
opportunity to oppose class certification.

The court recognized that the Defendants had pgndotions challenging
the court’s subject-matter jurisdiction. So the itqueemptively ruled that Fox
had standing vis-a-vis the non-Gratiot County Ddéants based on the juridical-
link doctrine. The court found that all Defendaats “so juridically linked to one
another that Plaintiff has standing against eadherh to the same extent that he

has standing against the Gratiot County Defendafitk.at PagelD.2294.)

The district court rejects the County Defendants’ s tanding and
sovereign-immunity defenses

Three months after lifting the stay and concursegthnting class
certification, the court ruled on the motions terdiss, granting them in part and
denying them in part. (Order Re Mots. to Dismisd 48, PagelD.3307.) The court
dismissed the county treasurers on qualified-immyupiounds, and also dismissed
Count Il (direct takings claims under the Fifth dmurteenth Amendments),
Count IV (violation of Article X, Section Il of th&lichigan Constitution), Count
V (excessive fine under the Eighth Amendment ofuh®. Constitution), and
Count VII (substantive due procesdyl. The court allowed Count | (takings
claim under § 1983), Count Il (inverse condemmaticCount VI (procedural due

process), and Count VIII (unjust enrichment) togeed against all of the County
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Defendants.l¢., PagelD.3335.) Most importantly for this appehé tourt
rejected the County Defendants’ defenses on this bastanding and sovereign
immunity. (d., PagelD.3312-18, 3320-23.)

As to the non-Gratiot County defendants’ standirgueent, the court first
reaffirmed its previous determination that all @eunty Defendants were
juridically linked for standing purposedd( PagelD.3312.) The court recognized
that “Defendants correctly note that, per the Aneeh@omplaint, Plaintiff was
injured only by the Gratiot County Defendantdd.] Nonetheless, the court went
on to conclude that, under the Ninth Circuit’s deam inLa Mar v. H & B Novelty
& Loan Co, 489 F.2d 461, 464 (9th Cir. 1973), Fox has stagndigainst the non-
Gratiot County Defendants by virtue of the juriditak doctrine. (d.,
PagelD.3313.) Specifically, the court reasonedfttimata Mar court had
“recognized two exceptions to the ordinary standing,” one of which applied in
“[iInstances in which all defendants are juridigailated in a manner that
suggests a single resolution of the dispute woaléxpeditious.”Ifl.) The court
went on to note that while this Court “has yet pplg the juridical link doctrine,”
it also has not rejected the doctrine outrightt., PagelD.3314.) Thus, the court
determined that it was “not bound to reject a doetbecause the Sixth Circuit has
not already applied it."lf., PagelD.3315.) The court ultimately held that by

electing to act as foreclosing governmental umts r@taining the surplus proceeds
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under the GPTA, the County Defendants had “becamarglically linked to one
another that Plaintiff has standing against eacherh.” (d.)

With respect to the sovereign-immunity defense cthart held that the
County Defendants were not acting as “arms of theeSbecause they chose to
act as foreclosing governmental units, and theegfiley were not complying with
state mandates that afford no discretiteh, PagelD.3317.) While the court
recognized that “the GPTA appears to limit thegcdetion as [foreclosing
governmental unit],” it based its decision on taetfthat the GPTA states that the
“ ‘foreclosure of forfeited property by a countyvisluntaryand isnotan activity
or service required of units of local governmemtdarposes of article 1X, section
29 of the Michigan Constitutior?’(ld. (quoting Mich. Comp. Laws § 211.78(6)).)
Accordingly, the court held that the County Defemtdavere not entitled to
sovereign immunity.

Finally, the court rejected the County Defendaatgument that they were
not liable under 8§ 1983 because the GPTA is a poliche State of Michigan, not
the County Defendantdd(, PagelD.3324.) Consistent with its decision on

sovereign immunity, the court again stated thatGbanty Defendants had made

2 Article IX, Section 29 of the Michigan Constitutidgs the so-called Headlee
Amendment that bars the state from imposing unfdndandates on lower units
of government.
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an “affirmative, voluntary, and discretionary degis to act as foreclosing
governmental unitsld.) As a result, the court held that “[tjo the extdrdt they
selected and enforced an unconstitutional polivg,Gounty Defendants can be

held liable under § 1983.1d., PagelD.3324-25.)
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SUMMARY OF THE ARGUMENT

At the outset of every case, plaintiffs must esshbht that they have
standing to assert their claims against each dafgntivhere a plaintiff lacks
standing, courts are constitutionally barred frareetaining the plaintiff's claims.
Here, despite acknowledging that Fox was injuredly two of the 56
defendants, the district court nonetheless condltldat Fox had standing to sue all
of the named counties. The court relied on thajcai-link doctrine—a decades-
old doctrine from the Ninth Circuit addressing wieata putative class
representative will adequate represent the classrette standing without injury
contrary to Article Ill. As other circuitsncluding the Ninthhave recognized, the
juridical-link doctrine is inapplicable to deterrmg the threshold issue of Article
[l standing, and certainly cannot be used to emeent constitutional standing
requirementsMahon v. Ticor Title Ins. Cp683 F.3d 9, 62 (2d Cir. 2012)fong
v. Wells Fargo Bank N.A789 F.3d 889, 896 (8th Cir. 2018ahamas Surgery
Ctr., LLC v. Kimberly-Clark Corp.820 F. App’x 563, 566 n.4 (9th Cir. 2020).
And this Court’s precedent is also contrary todfstrict court’s ruling—a
potential class representative cannot acquire stgrajainst each defendant
merely by virtue of bringing a class actidtallick v. Nationwide Mut. Ins. Cp.
162 F.3d 410, 423 (6th Cir. 1998). Because Foxdat&nding against the non-

Gratiot County Defendants, the district court erirethiling to dismiss the claims
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against these counties. In the absence of standhisgCourt too lacks subject-
matter jurisdiction over Fox’s claims against tlen+Gratiot County defendants.
For that reason, the Court should reverse and reéraardismissal of Fox’s claims
against all Defendants except Gratiot County.

Fox’s claims against Gratiot County and all the @guDefendants also fail
because of sovereign immunity. The County Deferslaated as required by the
State of Michigan in the GPTA to fulfill the Stasgdurposes and in the State’s
stead. While the district court correctly recoguizkat the GPTA cabins the
County Defendants’ ability to distribute the sugpfaroceeds generated by the
property sales, it nonetheless held that the CoDefgndants were not entitled to
sovereign immunity. Instead of focusing on the lgrged activity—the
distribution of the sale proceeds—the court expdntdeassessment to whether the
Defendant Counties had the discretion to forectagealelinquent properties. The
relevant inquiry is whether the County Defendawtsile acting as foreclosing
governmental unitsvere “complying with state mandates that affood n
discretion” with respect to handling proceeds diteeclosure occurred.
Brotherton v. Clevelandl73 F.3d 552, 566 (6th Cir. 1999pttfried v. Medical
Planning Servs., Inc280 F.3d 684, 686 (6th Cir. 2002). Because tissvar is
unguestionably “yes,” the County Defendants weagesactors entitled to

sovereign immunity.
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For similar reasons, the district court also eireldolding that the County
Defendants’ decision to act as foreclosing govemtaiainits subjects them to
claims under 42 U.S.C. § 1983. Under the decisidionell, municipalities may
only be sued directly under § 1983 where the atiggenconstitutional action is
based on a policy that is officially adopted by thenicipality. But here, the
GPTA is adopted by and implements the policy ofdiate not the counties. The
GPTA does not require counties to take any affimeadctions to be subject to its
provisions. Rather, the foreclosing governmental israutomaticallythe county
treasurer unless the county board opts to hav8ttite do the foreclosure. Mich.
Comp. Laws § 211.78(6)(a)(i). Because the Countiebaants did not affirma-
tively adopt the State of Michigan’s policies iRrtGPTA, the district court erred

in allowing Fox to pursue claims under § 1983.

STANDARD OF REVIEW

This Court reviews de novo a district court’s derigegarding a plaintiff's
Article 11l standing,Murray v. U.S. Dep’t of Treasuy$81 F.3d 744, 748 (6th Cir.
2012), as well as the legal question of whethgmaernmental defendant is
entitled to sovereign immunityiimmer v. Mich. Dep’t of Commer,c&04 F.3d
833, 836 (6th Cir.1997). The Court also reviewss#ridt court’s decision on a
motion to dismiss under Federal Rule of Civil P 12(b)(6) de novddensley

Mfg. v. ProPride, InG.579 F.2d 603, 608-09 (6th Cir. 2009).
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ARGUMENT

l. The district court erred by relying on the jurid ical-link doctrine to
supplant the required Article Il standing at the o utset of the
case.

At every stage of a case, the federal courts Havetity to ensure that there
IS subject-matter jurisdiction over the disputaited States v. Va®31 F.2d 384,
387 (6th Cir. 1991). When a plaintiff has not stéfian injury that is fairly
traceable to each Defendant, the constitutionalmuim for Article Il standing
has not been met, and the federal courts lack stibjatter jurisdiction. Here, the
district court erred by concluding that the juralidink doctrine eliminated the
constitutional requirement of an injury tracealdletch defendant. And for that
reason, Fox’s claims against the non-Gratiot Col@fendants should be
dismissed.

Modern Supreme Court precedent emphasizing theriaapae of Article 111
standing represents a restoration of constitutibdality. Chief Justice Roberts
has explained that “no principle is more fundamktatahe judiciary’s proper role
in our system of government than the constitutidinaitation of federal-court
jurisdiction to actual cases or controversies,” Aniitle Il standing “enforces”
this principle.DaimlerChrysler Corp. v. Cun®47 U.S. 332, 341 (2006) (cleaned
up). There is no case or controversy between Fdxtanon-Gratiot County

Defendants.
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A.  The district court correctly recognized that Fox did not
suffer any injury traceable to the non-Gratiot Coun ty
Defendants.

“Threshold individual standing is a prerequisite &l actions, including
class actions. A potential class representative adrisionstrate individual standing
vis-a-vis the defendant; he cannot acquire suaidstig merely by virtue of
bringing a class actionFallick, 162 F.3d at 423 (cleaned up). “The requirement
that jurisdiction be established as a thresholdenaprings from the nature and
limits of the judicial power of the United State®das inflexible and without
exception.”Steel Co. v. Citizens for a Better En23 U.S. 83, 94-95 (1998). The
“irreducible constitutional minimum” of standinggeires that a plaintiff
individually: (1) suffered an injury in fact that concrete and particularized, and
actual or imminent, not conjectural or hypotheti¢2) alleged an injury that is
fairly traceable to, or caused by, challenged cohby the defendants; and (3)
demonstrated that the injury is likely to be rededde by the court.ujan v. Defs.
of Wildlife, 504 U.S. 555, 560-61 (1992).

The fact that Fox asserted a putative class adib@s not affect standing.
Rather, he “must allege and show that [pejsonally suffered an injury ball the
County Defendants—he cannot rely upon an “injurffjesad by other, unidentified
members of the classSpokeo, Inc. v. Robin36 S. Ct. 1540, 1547 n.6 (2018%,

revised(May 24, 2016) (quotation omitted, emphasis added).
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The district court correctly recognized that “Ptéfrwas injured only by the
Gratiot County Defendants” and that this would gmhally . . .require dismissal
of the non-Gratiot County Defendants.” (Order Retd4¢o Dismiss, R.148,
PagelD.3312.) The district court erred by not feillog the admittedly “normal”

course.

B. The juridical-link doctrine does not create stan ding.

The district court ruled that Fox’s claims agaith& non-Gratiot County
Defendants should survive because of the juridic&ldoctrine. (d.) But the court
erred because the juridical-link doctrine addresisesadequacy of a class
representative and the typicality of the claimg,standing. In any event, the
doctrine does not create standing where a parkg lan injury fairly traceable to
each defendant.

The juridical-link doctrine has its genesis in 873 decision by the Ninth
Circuit inLa Mar v. H & B Novelty & Loan Cp489 F.2d 461, 464 (9th Cir.
1973). There, the Ninth Circuit analyzed wheth@der Rule 23, a plaintiff who
had a cause of action against a single defendad cepresent a class against the
single defendant and an unrelated group of defaad@mo had engaged in similar
conduct to that of the single defendddt.at 462. The Court’'s analysis revolved
around Rule 23 and specifically the requirement ‘ttie representative parties

will fairly and adequately protect the interestsled class.” Fed. R. Civ. P.
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23(a)(4). The Ninth Circuit noted that the plaifstitould not sustain a putative
class action against defendants who did not irtjueen.La Mar, 489 F.2cht 466
(applying Fed. R. Civ. P. 23). But in dicta, theudanoted that there may be two
situations that could qualify as exceptions to this: when “all injuries are the
result of a conspiracy or concerted scheme([],” ‘amstances in which all
defendants are juridically related in a manner shagests a single resolution of
the dispute would be expeditiousd:

Because the plaintiff did not meet the requiremehfRule 23, the.a Mar
court found that it was not necessary to rule eniseue of Article 11l standing.
Thus, thecourt did not decide the issue of standing ataif, merely “assume][d]
the presence of standing” for purposes of that alpdd. at 464.

The district court misapplied the analysid_enMar by failing to recognize
that the second exception discussedarMar applies only to the requirements of
Rule 23, not to Article Ill standing. Specificalljhe district court assumed without
discussion that “[tlhe Ninth Circuit, iba Mar . . .recognized two exceptions to
theordinary standing rulé (Order Re Mots. to Dismiss, R.148, PagelD.3313

(emphasis added).) The Ninth Circuit did not makehsan error.

3 The Supreme Court has since ruled that standingatdbe assumeéteel Ca.
523 U.S. at 94.
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As the district court acknowledged, this Court haser adopted the
juridical-link doctrine. [d.) In fact, this Court has only discussed it in twases.
Thompson v. Bd. of Educ. of Romeo Cmty. S¢08.F.2d 1200, 1205 (6th Cir.
1983);Perry v. Allstate Indem. C0953 F.3d 417 (6th Cir. 2020). Last year, in
Perry, this Court acknowledged the critical distinctlogtween Rule 23 require-
ments and Article Ill standing, recognizing thag faridical-link doctrine is a
“sparingly appliectlass-certificatiordoctrine,” used to “meet the Federal Rule of
Procedure 23’s class certification requirement83 £.3d at 420 n.2 (emphasis
added). Although the plaintiff iRerry argued that the doctrine applied to Article
[Il standing, this Court did not decide either whly.In other words, the current
state of the juridical-link doctrine in the Sixthr€lit is that it is eclass-
certificationdoctrine used under Rule 23, not an exceptiondcetsential,
threshold doctrine of standing.

Even though this Court has never approved the U quridical-link
doctrine to create standing, the district courtstared this silence as permission to
ignore the Supreme Court’s directionLinjan andSpokeolt was not free to do so.
Instead, like other district courts faced with mitar invitation to gloss over the
lack of standing, the court should have rejected ithvitation and applied the
normal standing ruleSee, e.gEsedebe v. Circle 2, In2021 WL 232595, at *3

(E.D. Va. Jan. 22, 2021) (concluding that becabsd-pburth Circuit has not
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adopted the juridical-link doctrine, the court wabulot allow standing under that
doctrine);In re Zantac (Ranitidone) Prods. Liability Litigg020 WL 786674, at
*16 (S.D. Fla. Dec. 31, 2020) (the juridical-linkatrine “does not” confer
standing);Kombal v. Allstate Ins. Cp2020 WL 5816498, at *4-*5 (D. Mont. Sept.
30, 2020) (confining the doctrine to assessing adeyg and typicality under Rule
23); Blackburn v. Dare Cty486 F. Supp. 3d 988, 995 (E.D.N.C. 2020) (noting
that the juridical-link doctrine “does not cure ipl#ffs’ lack of standing

under Article 11l of the Constitution”)Rolaff v. Farmers Ins. Cp2020 WL
4939172, at *3 (D. Okla. Mar. 19, 2020) (noting renth Circuit had not adopted

the doctrine and declining to do so).

C. The majority of other circuits have not varied s  tanding
requirements because of the juridical-link doctrine

Four circuits have addressed the question of whetlatrary to the rule set
forth in Lujan, the juridical-link doctrine can confer standiddl but the Seventh
Circuit have ruled that it cannot. And even thee&gh Circuit has since backed
away from its earlier ruling, which has been regeldby two other circuits.

The Second Circuit has held that it would be “unpdented” to interpret
Article 11l to allow suit against defendants whausad the plaintiff no injuries.
Mahon 683 F.3d at 62. Thelahoncourt determined that it was “flawed” to use

the juridical-link doctrine to either (1) merge theestion of standing with a Rule
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23 analysis, or (2) decide class certificationtfiesxd then determine standing
based upon the entire clags$. at 63-64. The court rejected the plaintiff's “novel
and unsupported interpretation of Article III” tHats long as the injurious
defendant is sued in the same case, Article lIkdue prevent a plaintiff from
suing non-injurious defendantdd. at 65-66. The doctrine had originated out of
Rule 23, and “[a] federal rule cannot alter a ciusbnal requirement”—namely,
Article 1lI's standing requirementd. at 64.

The Eighth Circuit has likewise held that this doat is “inapplicable” to
the standing analysi8Vong 789 F.3d at 896. Specifically, the court hasateje
the argument that the juridical-link doctrine allwa court to assess standing
requirements with reference to the class as a whal& not with reference to the
individual named plaintiffsld.

More recently, the Ninth Circuit itself ruled thée juridical-link doctrine
was “irrelevant” to the question of standing—intdagcause thka Mar court
“assumed” standing existed for purposes of the @lppahamas Surgery Citr.,
LLC, 820 F. App’x at 566 n.4 (citinga Mar, 489 F.2d at 464). There, the named
plaintiff brought a putative class action againgh defendants related to their
manufacture of surgical gowns; however, the nanaitiiff had never purchased
any gowns from defendant Halyard Health.at 565. The district court certified a

class, held a jury trial which found for the claasd issued a judgment against
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both defendantdd. On appeal, the Ninth Circuit vacated the judgnieEdause the
named plaintiff had no injury traceable to Halyardonduct, and could not “seek
relief on behalf of itself or any other memberdted class.ld. But the court did
not stop there, and remanded to dismiss the erd@se against Halyartd. at 566.
“Even if other class members have valid claims agjadalyard, that cannot
retroactivelycure the district court’snproper certificatiorof a class wherein the
named plaintiff . . . lacked standing to pursuestholaims.? Id. at 565-66
(emphasis added).

As mentioned above, the Seventh Circuit is the ¢ederal court of appeals
to have adopted the juridical-link doctrine to aimavent the bedrock principles of
standing.Payton v. Cty. of Kane808 F.3d 673, 680 (7th Cir. 2002). The Seventh
Circuit reached its decision by considering clasgification before determining if
the plaintiff had standindd. That approach has been rejected by the Second and
Eighth Circuits Wong 789 F.3d at 89@ylahon 683 F.3d at 64.

The Seventh Circuit has since “appeared to retifeatti Payton treating
standing as “an antecedent legal issii@vidson v. Worldwide Asset Purchasing,

LLC, 914 F. Supp. 2d 918, 922 (N.D. lll. 2012) (qugthrreola v. Godinez546

4 The district court’s erroneous application of fimedical-link doctrine risks the
same sort of colossal waste of time and resourees h
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F.3d 788, 794 (7th Cir. 2008)). This retreat israppiate because the Supreme
Court has never indicated that a case can proggedst a defendant fany

period of time in the absence of Article Il stamgli Recently, the Supreme Court
even went so far as to vacate a judgment appravirigss-actiosettlement
because the Court questioned whether named pfaihafl Article Il standing.
Frank v. Gaos139 S. Ct. 1041, 1046 (2019) (per curiam). TharCmdicated that
this drastic step was necessary because of the'€talnligation to assure
ourselves of litigants’ standing under Article’l1l&n obligation that “extends to
court approval of proposed class settlements” mdederal courts lack
jurisdiction if no named plaintiff has standingd:

The district court’s application of the juridicatk doctrine abandons these
principles altogether. Faxustestablish that he had Article 11l standing agaaibt
the County Defendants at the time the case was 8lpokep136 S. Ct. at 1547
n.6. The juridical-link doctrine is irrelevant tois fundamental requirement
because if the district court lacked subject-magtiasdiction at the outset, it
cannot retroactively acquire jurisdiction to resothie dispute. Fox has suffered no
injury fairly traceable to the conduct of the nora@ot County Defendants.
Accordingly, the district court lacked subject-neafurisdiction over Fox’s claims
against the non-Gratiot County Defendants, andlailins against those defendants

should be dismissed.
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I. Because the GPTA affords the County Defendants  no discretion
regarding how to distribute surplus proceeds, the d Istrict court
erred in holding that the County Defendants are not entitled to
sovereign immunity.

The Eleventh Amendment grants sovereign immunityéostates and their
actors, shielding them from private lawsuits unleferwise waivedCady v.
Arenac Cty, 574 F.3d 334, 342 (6th Cir. 2009). While countfjctals are
generally not considered state actors, “[w]herentpofficials are sued simply for
complying with state mandates that afford no disene they act as an arm of the
State” and are entitled to immunity under the EtekkeAmendmentBrotherton
173 F.3d at 566.

For instance, il ottfried v. Medical Planning Services, Ina sheriff (a
county official) acted in his official capacity émforce a court-ordered injunction
restricting picketing. 280 F.3d at 686. The injumtrequired the sheriff to “bring
before the Court any person who...refuses to obey itvho obstructs or interferes
with the Sheriff.”Id. at 693. The sheriff argued that he was entitbeidnimunity
under the Eleventh Amendment because his obligat@enforce the state-court
injunction flowed from the Statéd. This Court agreed, stating that the sheriff “did
not have any discretionary authority regardingdtage court injunction.fd.

The same is true here. Like the state court injanah Gottfried the GPTA
mandatechow the County Defendants distributed surplus @eds from tax-

foreclosure sales. As the CourtRafaelinoted, “Michigan is one of nine states
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with a statutory scheme thagquiresthe foreclosing governmental unit to disperse
the surplus proceeds to someone other than theefamner.” 952 N.W.2d at 446
(emphasis added3ge also Wayside ChurcB47 F.3d at 824 (Kethledge, J.,
dissenting) (noting that the GPTA “appears actumlisequire the County to short
the taxpayer”). Indeed, Michigan Compiled Laws 8 ZBm(8) dictates that “[a]
foreclosing governmental urshall deposit the proceeds from the sale of property
under this section into a restricted account” drad t[t]he foreclosing
governmental unishall use proceeds in that account only for” specificrearated
purposes (emphases added).

In this sense, the GPTA'’s statutory scheme is artlie “permissive
statutory scheme” iBrotherton 173 F.3d at 555. There, a widow brought an
action against a county coroner for removing heedsed husband’s cornehs.
The statute at issue allowed, but did not requioenty coroners to harvest
corneasld. (“A county coroner who performs an autopsy mayremove one or
both corneas . . .” (emphasis added)). This Cceid that “[r]ather than rotely
enforce prescribed Ohio law, [the county coronefpmatarily implemented a
policy of corneal harvesting, and he chose the sme&rnforcing his policy.Td.
at 566. Thus, he was not entitled to sovereign imitgu

By contrast, the County Defendants “did not hawe @iscretionary

authority” regarding how to distribute the surpprsceedsSee Gottfried280
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F.3d at 693. They were bound to distribute thosegxds only for the purposes
and in the priority set forth in the GPTA. Mich. @p. Laws § 211.78m(8).
Indeed, Fox's Amended Complaint does not allegeDledendants had the
discretion to disburse the surplus proceeds innaayner different than what the
Defendants actually did. The County Defendants wemementing state law and,
as such, they acted as an arm of the State wipecé$o these proceeds.

The district court agreed that “the GPTA appeait#id the County
Defendants’ discretion” as foreclosing governmeatats. (Order Re Mots. to
Dismiss, R.148, PagelD.3317.) But the court wentiooinold that the County
Defendants were nevertheless not entitled to smemmmunity because they
could have chosen not to act as foreclosing goventah units. Specifically, the
court stated, “[u]nder the GPTA, Michigan counta@e not compelled to act as
foreclosing governmental units and may insteadiatlze State to do so,” and
therefore, “the County Defendants’ decision toascforeclosing governmental
units was solely their own.’Id.) Of course, had the Defendants done so, the very
same events would have transpired and the Statkllweummune from suiSee
Mich. Comp. Laws 8§ 211.78m(8); Mich. Comp. Laws18 Z8(8)(a). It makes no
sense to punish the County Defendants for notmigadditional burdens on the

State.
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In any event, the court’s analysis focuses on tteng question. The
guestion for purposes of Eleventh Amendment imnyusinot whether the County
Defendantsnitially had discretion to choose to act as foreclosing gowental
units. That would be akin to analyzing whethersheriff in Gottfried had
discretion to choose to become a sheriff or degidmat the county coroner in
Brothertondid not have sovereign immunity because he cowe lshosen to run a
funeral parlor instead. The district court’s atténapdistinguish this analogy
actually demonstrates why the County Defendantgatided to sovereign
immunity. The court stated: “While the County Dedants, like sheriffs, must
discharge their duties under state law, there idutg to serve as [foreclosing
governmental units].” (Order Re Mots. to Dismissl48, PagelD.3318.) In the
same way, however, there is no duty for individualserve as sheriffs or
coroners. But once they choose to do so, they thesharge their duties under
state law, and are entitled to immunity for cargyout state policy. The same is
true for the County Defendants

This Court’'s cases show that the relevant focusamashat the law required
of the coroner or sheriff after that initial decisi(to act as coroner or sheriff) was
made.See, e.gBrotherton 173 F.3d at 567 (“Ohio law allowed Dr. Cleveland
harvest corneas the course of his actions as a county corobet it did not

dictate a method.” (emphasis added)). Therefoeerdlevant inquiry is not
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whether the County Defendants should have dechicéidg as foreclosing
governmental units, but rathevhile acting as foreclosing governmental units
were they “complying with state mandates that afffoo discretion” with respect
to handling proceeds after foreclosure occur@gdat 566. The answer is
undoubtedly, “yes.”

There is no question that the County Defendanesdaict compliance with
required state law to effectuate State policy wetpard to the disbursement of the
surplus proceeds. The County Defendants were aatiragms of the State and are
entitled to sovereign immunity in the federal csuithe district court’s contrary

ruling should be reversed.

[ll. Because the County Defendants did not affrmat ively adopt the
GPTA or take an affirmative act to become foreclosi  ng
governmental units, they cannot be held liable unde r § 1983.

The district court erred in holding that the Coubigfendants could be held
liable under § 1983 pursuantMonelfor their “affirmative, voluntary and
discretionary decision” to act as the Foreclosimy&nmental Units under the
GPTA, Mich. Comp. Laws 8§ 211.# seq(Order Re Mots. to Dismiss, R.148,
PagelD.3324.) The GPTA is policy of the State o€EMgan, not the counties.
Pursuant to Michigan Compiled Laws § 211.78 thenties became the
foreclosing governmental units automatically withaffirmative act required.

Fox’s alleged damages were also caused by statgestilichigan Compiled Laws
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§ 211.78m, which required the surplus from a taedtsure auction to be used
for a public purpose regardless of whether a coantye State conducted the
foreclosure.

To hold a municipal defendant liable under 8§ 138Blaintiff must: (1)
identify the municipal policy or custom, (2) conhéme policy to the municipality,
and (3) show that the claimed particular injury wasirred due to the execution of
that policy.Vereecke v. Huron Valley Sch. Dj€09 F.3d 392, 403 (6th Cir. 2010).
With regard to the first element, the CourtMonell stated that local municipalities
may be sued directly under 81983 where “the adtiahis alleged to be uncon-
stitutional implements or executes a policy statetmmerdinance, regulation, or
decision officially adopted and promulgated by thadly’s officers.” 436 U.S. at
690.

The policy behind the GPTA is the State of Michiggpolicy and is stated
in Michigan Compiled Laws § 211.78(1):

The legislature finds that there exists in thegest
continuing need to strengthen and revitalize tlmnemy
of this state and its municipalities by encouragimg
efficient and expeditious return to productive a$e
property returned for delinquent taxes. Thereftre,
powers granted in this act relating to the return o
property for delinquent taxes constitute the pentonce

by this state or a political subdivision of thiatst of
essential public purposes and functions.
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The challenged action in this case is based noustom but on thdistribution of
tax-foreclosure proceedisto a restricted public accoumursuant to Michigan law,
Mich. Comp. Laws § 211.78m, so Fox must show thatcounty defendants
affirmatively adopted this policy on distribution.

As required byMonell, the alleged policy must be officially adoptedthg
municipality. While this Court has yet to interptbis requirement, the Third
Circuit has found this requirement to mean thatrtiumicipality must officially
take an affirmative act to adopt the policy, sushthaough an official act,
proclamation, or edicMcTernan v. City of Yorks64 F.3d 636, 657-58 (3d Cir.
2009);Flood v. Sherk400 F. Supp. 3d 295, 306 (W.D. Pa. 2019).

Yet the County Defendants did not affirmatively ptthis policy. The
GPTA automatically requires the counties to forselon tax delinquent
properties. The only “affirmative act” that is aaduly contemplated under the
GPTA is one by which counties capt outand elect to have the State conduct the
foreclosure. Mich. Comp. Laws § 211.78m(3). Howetlee GPTA does not
require counties to take an affirmative act to bgesct to its provisions. Pursuant
to Michigan Compiled Laws § 211.78(8)(a)(i), theeidosing governmental unit is
automatically the county treasurer unless the golbioard with the consent of their

treasurer passed a resolution within a certain time to have the State do the

38



Case: 21-1108 Document: 36  Filed: 04/30/2021 Page: 48

foreclosure. Accordingly, the district court err@ten it found that the County
Defendants affirmatively adopted the State of Myelm’s policies in the GPTA.
To do so, the district court improperly distinguesihthis Court’s decision in

Johnson v. Turnerl25 F.3d 324 (6th Cir. 1997). dohnsonthis Court found that
a county that followed state law as interpretecligcal judge was not liable
pursuant taMonell because the county was merely following statecgoli

Further, the alleged unconstitutional actions taikgthe

juvenile court judge are not “policies” of the coyifor

which liability could attach undeévonell, 436 U.S. at

694-95, but are judicial decisions reviewable opes to

the Tennessee appellate courts. The functionseof th

juvenile court are established by state law. Thell$h

County government could not have altered the state

statutes, nor could it have required Judge Tummer t

interpret those statutes differently or otherwisterifered

with the means used by the juvenile court and its
employees to carry out state law. [125 F.3d at 33%-

Likewise, the functions of the County Defendantthwegard to tax
foreclosure were established by state law, the GRMch the County Defendants
could not alter. The County Defendants were reguioefollow this state law.

At most, Fox claims an injury as tcstatepolicy in Michigan Compiled
Laws § 211.78m, not a county policy. The law attthee alleged in the complaint
did not allow for the return of surplus to persan® lost the property in tax
foreclosure. The fact that the County Defendantsdiosed on the property does

not affect what happens to the surplus from Fogtspective because the result
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would be the same if the State of Michigan foreetben the property. Mich.
Comp. Laws § 211.78m(8)(h).

Further,Monell does not apply when a county follows a court’siipte-
tation of state lawJohnson 125 F.3d at 335-36. As noted by the district ¢ahe
prevailing view, before the Michigan Supreme Caudécision irRafaelj was
that Michigan Compiled Laws 8§ 211.78m was lawfGrder Re Mots. to Dismiss,
R.148, PagelD.3319.)

The district court erred in finding that the Coubigfendants affirmatively
adopted the State of Michigan’s policy regardingftareclosure. The plain
language statute, Michigan Compiled Laws 8§ 211at®matically subjected the
County Defendants to the state law and did notiredhe counties to take an
affirmative act to be subject to the law. The pekcin the GPTA are the policies
of the State of Michigan. The County Defendantsedellowing the language of
Michigan law as interpreted by the courts. The loaeurt erred in finding that

pursuant taMonell, Fox may pursue 81983 claims against the Counfgrigiants.

CONCLUSION AND REQUESTED RELIEF

Fox cannot sidestep the constitutionally mandatg@la 11l standing
requirements merely because he has asserted actass Likewise, the County
Defendants’ decision to act as foreclosing govemtalainits cannot forever

deprive them of immunity under the Eleventh Amendnwe subject them to
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claims under § 1983 for their actions that werallyggnandated by the GPTA.

Accordingly, the County Defendants respectfullyuest that this Court reverse the

district court’s determination that the court habjsct-matter jurisdiction over the

non-Gratiot County Defendants pursuant to the jcaidink doctrine. Further, the

County Defendants request that this Court revdmsalistrict court’s determination

that the County Defendants’ are not entitled taesengn immunity, and are subject

to claims under § 1983.
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