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INTRODUCTION

|
Defendant, Nicholas Fiorillo, seeks review and reversal of the Order(s) Denying Emergency

Motion For Recusali of the Honorable Judge Michael D. Ricciuti, issued by Judge Ricciuti on

i

August 22, 2022, al:]d August 23, 2022. (See: “Exhibit A”) From the outset of the Civil action

Defendant has beenla party to for the better part of almost two months, Judge Ricciuti has taken

a position clearly in alignment with counsel for Plaintiffs, against pro se Defendant Fiorillo. By

virtué of his consistent 'advocacy for a particular particular position, in this case, the position(s)
|

held by Plaintiffs, a! shadow has been invariably cast upon judicial neutrality. While presiding

over a case, a judge must be objective and open-minded. The high standards of neutrality to
which judges are h;ld Irequires that they make reasonable accommodations, in order to ensure
self-represented litip‘;:,ant's are provided the opportunity to have their matters fairly heard. The very
basis for this Comp’ilaint, is founded in the fact that Judge Ricciuti has not provided Defendant
with the opportunit)]} to have his position in the legal matter before him, fairly heard.

Defendant Fiollrillo has been held in contempt of an Order which was ambiguous on its face,
to the point where tflle Judge, Plaintiff’s counsel and Defendant, each had differing interpretations

of what was being required by that Order. This pro se Defendant has been denied discovery by
Judge Ricciuti, wh(:) has gone on record to state his opinion that discovery is not necessary for
this defendant, who should be compelled to trial without such benefit. Judge Ricciuti has
declined to rule on iEDef'endant’s motions, stating on the record that his declination was by design,
so as not to provide:Defendant with the opportunity for an appeal. These examples are but two of
many, which contra:vene the importance of judges maintaining both fairness and the appearance
of fairness, in evcr)l? juaicial proceeding. Judge Ricciuti has maintained neither, even though the
Code of Judicial Conduct makes clear that the appearance of partiality must be avoided. The
appearance of justiice is the very definition of justice, and Defendant seeks a reversal of the

underlying contempt finding and the decisions denying the recusal motions in this case, in order

to avoid continuanée of the miscarriage of justice, which has characterized this matter from the
! |

i
|
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outset.

Judge Ri:cciuti has opted to go on the defensive, in order to justify his denial of
Defendant’s motions for recusal he previously termed on the record, as being “contemptuous.”
There is no contempt here, nor is this a “scorched earth” campaign. Instead, it is a necessitated
process, due to the !conduct of the Court taken as a whole (Judge, clerks, Bailiff, working in
concert pursuant to a pattern of active opposition to pro se litigants), to remove judicial
impediments, both tjhc “ysual” and the highly unusual, and allow for a pro se Defendant to
receive fair and equi{ablF treatment under the law.

At best Judge Ricciuti is reaching, in his characterization of the filing of a Motion For

Discovery as an “avoidance tactic,” since discovery is a prerequisite to any fair trial. As for the

public perception of a Court under which a pro se litigant is informed by the presiding judge that

“discovery is not needed” (after Defendant stated that this was critical to his case),and told by

the judge that he was not going to issue a ruling, which would then allow Defendant to take it
|
up on appeal, the loLne, reasonable conclusion by any member of the public, would be that of a

partial, biased court.ll

To accord!respcctive five minute arguments, which give less time to argue essential
motions than to har({:l—boil an egg, falls nothing short of patronizing. Instead, the motions which
are “up for debate,” should have compelled instant recusal as a matter of judicial restraint, and

|
are yet other cxamp!es of the hampering of a pro-se litigant, by a biased Judge. The strongest of
arguments may be made here, that a similarly situated judge would have completed the “inner

conscience” test, ancll summarily disqualified themselves.
|
Judge Ricciuti contradicts himself at the end of his Memorandum of Decision, dated August

22, 2022. After a rec::ita'gion of “facts™ seemingly taken directly from Plaintiffs’ playbook, which
|

repeatedly mischara'_cterizc Defendant’s position(s) throughout the underlying circumstances of
k

the case, Judge Ricciuti cites Birchall in support of his contempt finding. The very crux of the

contempt issue is that the underlying order is ambiguous, and remains so to date, casting grave
I
]
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doubt upon Defendant’s “disobedience,” thereby negating a finding of contempt.

Defendant has repeatedly advised the court that he has already provided any and all pertinent
information within his care, custody and control, which is required of him, and yet the contempt

order still stands. Defendant has demonstrated consistent compliance with the provisions of the

June 2nd order fromi the court, the essence of which required the parties to come to a resolution

of all outstanding isfsues in a series of 9C conferences, to be held within the specific 90-day
period for which Defendant’s Motion for Stay was previously granted (See: “Exhibit B”).
Despite repeated non-compliance by Plaintiffs with 9C provisions of that order, it is Defendant

who continues to bf:I held in contempt. For Judge Ricciuti to hold that mere intent to “hold the

Plaintiff to its proof‘i provides sufficient evidence of lack of bias on his part, falls woefully short

of the mark, Any dislinterested, fully-informed observer, would make an absolute finding of bias
|

by the court, under tl}e pi‘csent circumstances.

In further support of thc_ information set forth above, as the following verbatim excerpts from
the hearing transcript from August 8, 2022 will show, there is a pattern of lack of fairness
towards, and bias against pro se Defendant Nicholas Fiorillo (See: Exhibit “C*”):

1. On Page 4. line 19, Defendant Fiorillo tells Judge Ricciuti: “Your Honor, I'm in fear for my
| i

life, I have been tirtreatened with bodily harm multiple times from a plethora of enemies that

are involved with the Plaintiff here, Brian Sheehan, and I am not feeling safe and I do

I
not feel that my Icf:catian is necessary” (Defendant was in attendance via Zoom).
|

2. On Page 5, line le , Mr. Fiorillo reiterates concern for his safety: “Well I don’t feel....I do not

Sfeel, I do not feel !safe to tell you where ’m at, Your Honor. I am here present via Zoom as
|
you allowed,” '

3. On Page 6. line 2, Mr. Fiorillo goes on to say: “I can't trust the Courthouse, Your Honor, as

i
you know.” 'l
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4. On Page 6. line .24, Mr. Fiorillo says: “I’d actually like to have.....Your Honor, I want to
!

I
inform you that I am aiso filing a judicial complaint and grievance with the Boston Superior

Court Judges.”

5. On Page 7, line ?_iIO, Mr. Fiorillo confirms prior notice that he would not be in attendance at an

early August hearin!g he attended via Zoom: “I had discussed with Attorney Welnicki and the
|

Court and you directly that I could not appear today because I had this procedure that has

been scheduled for many months. I could not cancel as I may in fact have some serious

condition.” I

6. On Page 8. lines |19. 22-23, Judge Ricciuti states to Mr. Fiorello: “Let me ask you, what is the

I
prep...what is the ;:?rep you are going through now?” (In violation of Defendant’s Protected

Health Information under HIPAA)

7. On Page 11, line: 19, 23-25. Judge Ricciuti states to Mr. Fiorillo: “Mr. Fiorillo, if you think
threatening the COI:H'I with an investigation — — is going to stop this Court from fulfilling its
duties, you are wroing. » The Defendant did not threaten, but instead informed the Court of his .
request for an investigation.

8. On Page 19, line 25 and Page 20. line 1, Judge Ricciuti tells Mr. Fiorillo: “I'm not giving you

|
— I'm not staying this trial to give you a right to an appeal. If that’s what you're asking for. »
|

| . ..
The pattern of bias against a pro se Defendant set forth in the small sampling above, is in

furtherance of the al;legations set forth within this Complaint.
|

JURISDICTION

1. Jurisdiction is conferred on this Court under G.L. c. 30A, § 14(7) and c. 151A, §42.

, PARTIES

|
2. Defendant 1\|Iicholas Fiorillo is a Massachusetts resident residing at 3 Kales Way
|

Harwich Poh, Massachusetts, 02646. At all relevant times, he was a member of W-Lofis
|

Development LLC, and an interested stakeholder in BSI 254 Westfield.
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3.

4.

Plaintiff BSI 254 Westfield LLC, is a Massachusetts corporation controlled by Defendant
Brian Sheclilan, who is the repudiated owner of 254 Westfield Street.
Plaintiff BSII 254 Westfield Member LLC, is a Massachusetts corporation controlled by
Defendant Brian Sheehan, with three stakeholders.

[

: STATEMENT OF FACTS

|
Judge Ricciuti, from the very onset of his involvement in Defendants’ cases, clearly
harbored a direct, proximate, materially prejudicial bias, against Nicholas Fiorillo, a
pro se litigant. He systemically enabled Plaintiffs’ counsel to violate the Rules of Civil
Procedure, Iinoth in and out of the courtroom and on multiple occasions, by way of a
pattern of cEclpricious, materially prejudicial rulings, which have blocked the basic rights

|
and liberties of Defendant, to present his positions in a true and unbiased deliberation:

Judge Ricci{uti did not conduct a fair and prudent show cause hearing for contempt. The
terms of thé underlying June 2*¢ Order were confusing, not only to Defendant, but to
opposing cc')ungel and Judge Ricciuti, and this order has become an enigma since then.
Judge Ricciuti disavowed Defendant of proper service under the 10/20 provisions of
Rule 65.3, and did not provide him a fair and proper allowance of time, to prepare

for the show cause hearing. At this hearing, Judge Ricciuti firmly stated that he had
thoroughly %ead through all of the documents, and reviewed the June 2" transcript,
Which he stated was “crystal clear.” However, after being challenged by Defendant
during a series of subsequent hearings, Judge Ricciuti conceded that he had not read the
transcript of:f the June 2"in its entirety. He could not, therefore, know what was and was

not “clear,” when it came to the underlying order, and what it was that Defendant

actually did, which put him in contempt.
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|
8. Judge Ricciuti also did not review Defendant's allowed motion from June 2nd,whereby

Judge Salinlger had allowed Defendant’s Motion For a 90 Day Stay. Had he read the
L
transcript, He would have realized that Defendant’s alleged failure to comply with the

June 2™ allcl)wed motion, was based upon a clearly ambiguous ruling, Instead, Judge

Ricciuti iSSli]ed imminent, and to date numerous threats to “jail and puqish” Defendant,
for failure 10 comply with an Order it was not possible for him to comply with.

9. Judge Ricciuti failed to uphold the orders placed on Plaintiffs’ counsel to follow Rule
9(c) confereince requirements, and, with regard to the re-filing of contempt charges,
failed to rcqluire counsel to strictly follow Rule 65.3.

10. Judge Ricciuti has demanded that Defendant answer the contempt complaint and prepare

for trial witl:1 less than 72-hours notice, knowing full well that Defendant was not

afforded dun!iz process of law. He refused to state what the reason or basis for the

“shortened time” to trial was, and flat out refused to put on the record, his “balancing of

the harms test” at that hearing, to indicate what he claimed would be the negative impact

on the PIail{itiﬂS, or any legal basis whatsoever for that matter, for shortening
|

L.
Defendant’s time to answer.

11. Judge Ricciuti has threatened Defendant with incarceration on more than ten separate

b
occasions during the course of the hearings on this matter, for failure to comply, without

taking into account Defendant’s June 2, 2022 allowed motion, for a 90-day stay.

12. The clear and material prejudice outwardly demonstrated by Judge Ricciuti, has
[

I
consistently left a pro se Defendant in a disadvantageous situation, which continues to

prevent himi from a fair and proper, full adjudication of his legal position.

! | PRIOR PROCEEDINGS
13.  During the fllrst hearing presided over by Judge Ricciuti on July 6, 2022, Defendant was
found to be iln contempt of an Order that the Judge had not fully reviewed, nor reviewed
the transcrip‘!rs from the date that the underlying Order had been entered, June 2, 2022,

l
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14.

15.

16.

Defendant wa; not properly noticed for that hearing, was not provided adequate time to
prepare, and his First and Fourteenth Rights under the U.S. Constitution and his rights
under Article 29 of the Massachusetts Declaration of Rights, namely his rights to free
speech by way: of oral argument were denied him, when he was threatened with jail
should he uttet:' one word,

During a heari!ng held on July 25, 2022, Judge Ricciuti Judge stated on the record, prior to
hearing any te:stimony from either side, that he had “made up his mind.” A statement
made by thejllidge, before he had allowed Defendant to present his position. To the

disinterested olbserver, made privy to all of the circumstances of this, and other like

proceedings, there would be more than reasonable belief that the judge's impartiality had

1
been compromised.

At a hearing licld on August 3, 2022, Judge Ricciuti tried to accelerate Defendant to

trial on that dzlly, in order to disallow Defendant discovery, the calling of any witnesses,

as well as the proper and prudent time, afforded under the 10/20 rule under 65.3. The court

continues to b?: in direct violation of Rule 4 (g), as Judge Ricciuti continues to threaten jail
upon the Defendant at every opportunity, up until the day prior to filing his Order to Deny
Defendant’s Motion to Recuse. All in an attempt to intimidate him, and silence him from

defending his ﬁosition and filing motions, which are well within his rights to file.

When a hcaririg date was set for August 8, 2022, upon hearing the date, Defendant stated
on the record, thalxt he could not be in attendance that day, due to a scheduling conflict
which could not be changed. This advisement was disregarded by Judge Ricciuti, who
claimed duritfig that hearing, that Defendant’s Motion to Attend Via Zoom was the first
notification I'ie had received, that Defendant would not be in attendance that day. After
opposing counsel confirmed that Defendant had provided prior notice that he would not

be in attendance that day, Judge Ricciuti repeatedly asked Defendant about the medical-

condition which precipitated the preoperative testing and surgical procedure he required.
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17.

18.

19.

20.

When Defendant termed the condition as “serious,” and stated that he was not obligated to

go into detaiI; about protected health information under HIPAA, Judge Ricciuti ordered

|
him to produ!ce a doctor’s note, a request which would not have been made of a similarly
situated attorney, unable to attend a hearing that day under the same cir:cumstances.

During the Altugust 8th hearing which Defendant attended via Zoom, when Defendant

asked Judge ‘iRicciuti if he intended to rule on his Motion for Recusal, the Judge answered

no, and then %stafed that he wanted to ask counsel for Plaintiffs what they thought about it, .
after which he told Plaintiffs’ counsel on the record, and in so doing Defendant, that he
found this Motion to be “contemptuous,” while Defendant was fighting for his right to a
fair and impa:_lrtial trial. Taking into account the totality of all the circumstances described

above, the jllldge was obligated to disqualify himself, since even the appearance of
|

partiality unclllermines confidence in the judicial system.

CAUSES OF ACTION

Defendant repeats and incorporates the allegations contained in paragraphs 1 —17,

Judge Ricciillti’s decision to deny Defendant’s Motion for Recusal is based upon an error
in violationiof S.J.C. Rule 3:09, Canon 3(E)(1), because the judge failed to sufficiently

support a contemporaneous finding in the Fiorilio case that his impartiality could not

[
reasonably be questioned, yet declined to disqualify himself.
|

Judge‘Ricci:uti’s decision to deny Defendant’s Motion for Recusal, is in violation of 28
b

U.S. Code § 455, which states, in part: “Whenever a party to any proceeding makes

and files a {tfmgb: and sufficient affidavit that the judge before whom the matter is

pending has a personal bias or prejudice either against him or in favor of any adverse
party, such judge shall proceed no further therein, but another judge shall be assigned

to hear suclf proceeding.”

|
|
k
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21.

22,

Judge Riccuiti’s finding of Contempt against Defendant Nicholas _Fiorilio, was in
violation of 'GL c. 30A, §14(7)(e), —where it ignored substantial and unrefuted evidence
in the recorci, which established that Defendant did not have the requisite state of mind
required for contempt. A contempt finding required the judge to find that Defendant
“did not act iin accordance with a clear and unequivocal order/judgmen:t.” The order in
this case was neither clear nor unequivocal, and the Court’s conclusion. that Defendant
had the abili;ty to comply and therefore violated the order deliberately and without good
cause, was rleached in error. It was not possible, therefore, for Defendant to be in
comp]iance,; without a full understanding of what compliance under the subject order,
required. :

Judge Ricciiiti’s decision(s) to deny Defendant’s Motion(s) for Recusal are otherwise
unsupported.r by substantial evidence, arbitrary and capricious, and constitute abuse of

discretion. Since a reasonable reading of the record fails to suppott the conclusion that

the judge's imp'artiality was not subject to question, an abuse of discretion should be

found. :

| RELIEF SQUGHT
I
|

WHEREFORE, Deflu'endant prays that this Honorable Court:

I. Reverse the decis;ion of Judge Ricciuti, finding Defendant in default.

2. Reverse the decigion of Judge Ricciuti, denying Defendant’s Motion for Recusal.

3, Grant such further relief as is equitable and just.

| Respectfully submitted,
/s! Nicholas Fiorillo
Nicholas Fiorillo
! 3 Kales Way
! Harwich Port, MA 02646-1936
' Tel: (508)-776-7219

Dated: August 25, 2022 metrowestrealty@yahoo.com

3



Date Filed 8/25/2022 9:11 AM
Superior Court - Suffolk
Docket Number 2284CV00666

|
'. CERTIFICATE OF SERVICE

I i
The undersigned states that he served a copy of this Complaint for Judicial Review on the
copy of the above on counsel of record and the court by email.

/s/MNicholas Fiorillo 1
—

CERTIFICATE OF COMPLIANCE

On August 24, 2;02_2, based on Rule 9C Certification Requirements completed at 4:45 pm,
at which time the Plaintiffs were/were not in attendance, I have fulfilled my duties under
these requirements. )

s/ Nicholas Fiorillo
Nicholas Fiorillo
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- INDEX OF EXHIBITS

Lo

Exhibit A: Meniorﬁndum of Decision and Order Denying Motion to Recuse 8/22
| .

Memeorandum of Decision and Order Denying Motion to Recuse 8/22

Ll L ] |
Exhibit B: Motion for 90 Day Stay (endorsed) - 6/2/22
|

b
1

Exhibit C: Heai-ing Transcript - August 8, 2022
]
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PRELIMINARY MEMORANDUM OF DECISION AND ORDER ON
DEEENDANT’S EMERGENCY MOTION TO RECUSE

| ,
A complaint for contempt filed in this case alleges that Defendant Nicholas Fiorillo has
failed to abide by ain injunction entered in this Court in May (“the Injunction™).- In hearings and

filings before this <|':ourt, Mr. Fiorillo has embarked on what appears to be a scorched earth

| ] .
BSI 254 WESTFIELD, LLC and BSI WESTFIELD MEMBER, LLC ;

I

) \¢l
NOTIFY

COMMONWEALTH OF MASSACHUSETTS *

SUPERIOR COURT
CIVIL ACTION
No, 2284CV00666

¥s.

NICHOLAS Mr. Fiorillo

campaign to attack every participant in this case -- his opponent, opposing counsel, the ’

undersigned, the c}erk' and the court officer. Among those efforts was the instant motion to

recuse. Plaintiff hlzfs opposed it. Mr. Fiorillo filed another motion to recuse today.

As described below, this Court preliminarily views these motions as part of a concerted

effort by Mr. Mr, ll-"‘iorillo to avoid complying with the Injunction and concealing evidence of that

l
non-compliance. Nevertheless, motions to recuse are serious matters, as they implicate the

public perception of the court, and this one is taken seriously.

The Court]s analysis is to deny the motions, but that view is preliminary; to the extent

Mr. Mr. Fiorillo wishes to argue this motion, he will be given no more than five minutes at

|

today’s hearing to do so. Plaintiff will also be accor(_ied five minutes.

|
|
|
I.
|
|

©F, &2 2L

g 62
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BACKGROUND

1. Background to this Case

[ .
The complaing in this case was filed on March 28, 2022. In it, plaintiff BSI 254

|
Westfield, LLC (“BSII”) and BSI Westfield Member, LLC (“BSI Member,” collectively, “BSI

v Entities”) alleged that it is the owner of real property located at 254 Westfield Street in Dedham
[ .
(“the Property™), and that BSI Member controls, operates, and manages the Property.
BSI Memberhired Mr. Fiorillo as an independent contractor to provide services for the

b

Property pursuant toia written contract (“the Agreement™). Among other things, Mr. Fiorillo,

i pursnant to the Agre:emqnt, collected rental payments for the Property and was to deposit them in :
a BST account, D-eslljite repeated requests by BST and BSI Member, Mr. Fiorillo violated the
Agreement by failing to provide an accounting of the Property expenses or the Property rental
payments and failedll to provide information about Property-related issues despitc; specific
requests by the BSI!I Entities or the lender holding the mortgage for the Property, Northern Bank.
Similarly, despite r';epeatcd requests by the BSI Entities, Mr. Fiorillo had not provided all
Property rental pay:mer_;ts he had received for the Property to BSI

In part beca[uselof the lack of information, BSI claims it defaulted on its mortgage on the
Property. Further, ||despite instructions and directions from the BSI Entities that he refrain from
doing so, Mr. Fior{llo apparently continued to market the Property for leasing. The Plaintiffs thus:
alleged in their corrnplaint counts for breach of contract and breach of the covenant of good faith
and fair dealing, ahd sought injunctive relief. Along with the complaint, Plaintiffs filed an
emergency motiorll for injunctive relief (Docket No. 4 ). It sought an order that Mr. Fiorillo

provide an accom}ting of all expenses and income, insurance, utilities, and maintenance related

to the Property. Plaintiffs alleged that they needed this information for their business records,
|
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i

 taxes, and to evaluate whether there were any outstanding liabilities or maintenance obligations

|
regarding the Prolperty. Plaintiffs also sought income that the Property had geﬁerated and that

Mr. Fiorillo poss"essed, and an order that Mr. Fiorillo refrain from listing the Property- for rent or

accessing the Proper!ty without express authorization, Plaintiffs further alleged in their motion

that Mr, Fiorillo :hadlrepeatedly promised to provide the requested information, but had not done

so. Under his Ag!;reement, Mr. Fiorillo was obligated to follow the directions of the BSI Entities,
|

to act at all times! in the best interest of the BSI Entities, and to use all funds advanced to him or

received by him for Property-related expenses, with the remainder returned to the BSI Entities,

The Plaintiffs conteﬁded that on several occasions, the BSI Entities, through their manager, Brian -

Sheehan, requested Mr. Fiorillo provide information about the Property, including information

about funds advanced to him and expenses he had incurred, information about rental income

derived from the - Property, and whcther there were any future rental agreements in place, but that
Mr. Fiorillo had not provided that mformauon The BSI Entities also requested information from

M. Fiorillo about maintenance, repairs, utilities, and insurance. Mr. Fiorillo fail to provide that
|

information. |

t

Plaintiffs allege that on March 15, 2022, the bank holding the mortgaée on the Propetty,
Northern Bank, 1|;equested documentation regarding the Property, including pfoﬁt and loss

information, Nofthem Bank indicated that if it did not receive that information by March 22,

2022, it may take steps with regardto a potential default. Mr. Fiorillo promised to provide that

" information to hiorthem Bank by March 22nd, but did not.

Plaintiffsl also alleged that Mr. Fiorillo was a defendant in two other Suffolk County
| . .
lawsuits, 21-2894 and 21-2950 (discussed below), and was alleged in those cases to have failed
| A

to comply with disclosure obligatjons.
|

e mm i = EE————— ——— -
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L]

On March 25, 2022, Sheehan learned from a rehl estate agent that a different agent
retained by Mr. Fiorillo was showing the Property for purposes of leasing it in the fall of 2022,

and learned for the first time that the Property had been rented for a week starting March 29 and

i |
another week the following month. Plaintiffs thereafter renewed their instructions to Mr. Fiorillo

a

to stop, '
|

On March 29, 2022, Mr. Fiorillo, then represented by Shawn M. Masterson, objected to

Plaintiffs’ request;for injunctive relief in a single-page filing. In relevant part, it states:

Fiorillo states that he will produce the requested documents within 30 days. Mr. Fiorille
states that bmdmg rental contracts are in place and that any disturbance of those contracts

would be detnmental to all parties.

t
Fiorillo states that he is valid defenses and or claims to Plaintiff’s complaint and shall file

the approprlate responses within the time allowed under the rules of procedure,
Mr, Fiorillo did n(;Jt produce the document within 30 days, as he promised.

At the firslt hearing on Plaintiffs’ motion, on April 29, Plaintiffs argued that they knew
nothing about the|contracts Mr. Fiorillo contended were in place. Transcript, 5. In response, Mr.
Fiorillo’s counselﬁsaid he could produce the fequired documents in less than 30 days (id., 7), that
Mr. Fiorillo wanted to purchase the Property (id.), and that Mr. Fiorillo had the “right” to rent the
Property (id., 8). IBuf: Mr. Fiorillo’s lawyer recognized that Mr, Fiorillo “has an obligation to

give those documlents to the plaintiff” and could produce rental contracts “w1th1n ten days.” 1d.,

°. |

i . .
After a break, the parties reported reaching agreement on several points -- that the

defendant would fiisclose all Property-related contracts and agreements, including the rental
agreements that vl'ere being discussed at the hearing, within 10 days; defendant would produce

accounting inforrLaticlm within 21 days; defendant would produce all information supporting

documents concerning utilities, insurance, taxes and maintenance within 10 days; in that

' 4
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,

defendant wouldiproﬂuce summary documents regarding upgrades to the Property within 10 days
and back up within 30 days. Plaintiffs decided to hald Ioff on seeking an order regarding rentals
until it saw the rental agreements allegedly in place and would not press their;request that Mr.
Fiorillo be barred from accessing the Property. The parties could not agree asé to defendants role
in future leasing |(id., 13-2.2); the Court noted that the‘parties' were essentially seeking to re-write
the agreement on! this point. Id., 23. The parties also did not agree with respéct to the handling

I :
of rental income. Id., 24-25. The Court suggested the parties draft an order. 1d., 25. In the

| .
meantime, Mr. Fiorillo was not to make efforts to lease the Property without Plaintiffs’ approval

but could advertise and communicate with potential lessees. 1d., 27. The hearing was continued

]
.

to May 16.

I :
On May 12, Plaintiffs submitted a report reflecting Mr. Fiorillo’s alleged non-compliance
|

with the parties’ :Iagreement. Docket No. 11, In it, Plaintiffs alleged that Mr. Fiorillo failed to
provide the docu!lrleqts he agreed to produce, failed to provide.]ease agreements, and failed to
deposit recent rerlmil ‘proceeds in the operaﬁng account.

At the lea.y 16 hearing, the Court asked Mr. Fiorillo’s counse! why he had failed to
produce the doculments he agreed to produce by May 9. Transcript, 7. Counsel conceded Mr.

Fiorillo had not done so, but did not because of other litigation, 1d., 8. The Court (Salinger, J.)

found that claim :unconvincing and asked “why shouldn’t T just enter the preliminary injunction.” :

L
Id., at 8-10, Mr. ;Fiorillo’s counsel claimed doing so “would be detrimental to both parties.” Id,,

10. The Court arjlidressed that concern by editing the proposed injunction and entering it. Among

’

other things, it required disclosures by May 16 or 21, a complete accounting by May 21; that Mr.
I

Fiorillo not access or enter the Property nor list it for rent or enter into rental or other transactions !
|

without Plaintiffsi’ written permission; that he return the keys by May 21; and that he deposit all
|

|
|
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funds into Property t;anlq accounts, Docket No. 12, ?

On May 24, I}’lair‘ltiffs filed an emergency motion for contempt because Mr. Fiorillo
failed to comply with the Injunction. Docket No, 13, The Court denied that request without
prejudice for failureito comply with Rule 65.3.

On June 2, l\ilIr. Fiorillo filed an emergency motion to stay for 90 days so that Mr. Fiorillo
could seek “competglmt counsel” after he allegedly terminated his counsel, who Mr. Fiorillo
contended “perjurec% himself, took a position adverse to his client[‘]s best interests and blatantly
lied on the record.”, Docket No, 15. Despite his arguments, that request was not z_ﬂlowed but
rather allowed in part, with the proviso “Defendant shall comrily with all aspects of the
Preliminary Injunctiion lby 6/30/22.” At the hearing on June 2, the Court confirmed that Mr.
Fiorillo was lookin:g for 30 additional days to provide “certain documentation and information
that you’ve been O}i'dGI'Ed to provide.” Transcript, 14. Mr. Fiorillo replied “Sure. Today, Your
Honor." The Cour;t responded, “You’re asking for 30 more days to do that?: Mr. Fiorillo replied
“Yes.” Id. The C('H)urt stated “I am going to extend the deadline to June 30" to fully comply with

the Preliminary In'liunction.” Id,, 22. The Court added with respect to the rental payments, “right
now there is a Cotirt order that needs to be complied with in terms of the money obtained from
renters going intolthc Iproperty account.” 1d., 23; 28 (“What I said was I'm going to enter an
order that gives Mr, Mr, Fiorillo until June 30, 2022, to come into full compliance with the
Preliminary Injunlction.").

Fiorillo di:d not comply with the Court’s revised Injunction by June 30.

2. Other Cases

In addition to this case, Mr, Fiorillo is involved in multiple lawsuits in this court, See

Spitalny v. Mr. Fr‘iorillo, 21CV2894 (BLS1) (reach and apply defendant); Green Trustv. -

|
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Delpidio, 21CV2950 (BLS1) (Trustee Nicholas Mr. Fiorillo, Plaintiff); Ocean Vacations Realty
| ;

v. Green, 22CV1329 (BLS1) (Nichelas Mr. Fiorillo, Defendant); GF Funding v. QOcean
Investment, 220\/1;064 (BLS1)(Nicholas Mr. Fiorillo, Defendant). |

The docket in the Spitalny case shows the chaotic approach Mr. Fiorillo has taken in that
case and his attack I’on tﬁe judge there,-which is reflective of his approach in this case. He wa;s
ordered by the judgle there (Krupp, J .) to “submit to a deposition, and conduct himself
appropriately” and'was “assessed plaintiff’s reasonable attorney’s fees and costs necessitated
with preparing for!'and attending the deposition of Mr, Mr, Fiorillo on March 22,2022.” On May
24,2022, a motiorli to compel production of documents from Mr. Fiorillo was allowed, and the
court wrote that “[fJailure to comply with this order may result in a judgment of default being
entered against M:r. Fiorillo.”

Ata June 28 hlearing in that case, the parties discussed a criminal complaint pursued by
one lawyer (Kevi;l Peters) against Mr. Fiorillo for an alleged “attack’ waged by Mr. Fiorillo at
deposition (a motlion was filed regarding this incident). Docket No. 106, Mr. Fiorillo also
moved to recuse iTudge Krupp. Docket No. 101. At the June 28 hearing, Mr. Fiorillo claimed
that the court pre_]udlced him with ifs rulings, that he would “clearly” ask for recon51derat10n of

the court’s rulingrs, that the court had “forced” Mr. Fiorillo’s lawyer, Mr. Masterman, to ren}am

in the case, and commented to the judge, “I don't need any more trouble with you.”

S

Regardirllg the motion to recuse, the court had before the hearing denied it without
|

prejudice for faiFme to comply with Rule 9A. Nevertheless, Mr. Fiorillo claimed the

5 proceedings against him were “incestuous,” and asked whether Judge Krupp would remain in the, :

| ]
case rather thanl' sending the case to Judge Salinger, whom he claimed was “unbiased.” He also

wanted a different clerk as he was “no closer to justice” and argued that Attorney Peters had

e m—— -
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“gamed” the sys:tem. He suggested moving the case to Judge Salinger would “clear your docket

| |
up and [you will] not [have t0] deal with me rurning in and out of your courtroom and

| ;

interrupting other trials.” He added that while he did not “dislike you personally but I am

entitled to a fair Iland unbiased situation.” He claimed that Judge Krupp's order compelling Mr.

Fiorillo’s wife t(l? be deposed on June 6 (Docket Nos, 52, 76, 86) “put my wife into cardiac arrest

syndrome” because Judge Krupp noted that “my wife could be jailed” for any noncompliance,

and argued “unf('?xtunately Mr. Peters is making you part of the gaming of the system and you're

involved in it.”
Judge Krupp then heard Mr, Fiorillo motion to disqualify Mr. Peters (Docket No. 99) in
|
which Mr. Fiorilllo alleged that Mr. Peters was involved in “an ongoing patterrll of criminal

1 | .
activity” and a “racketeering” enterprise, and claimed that the court was abusing its powers “and

you start wondering what in fact is going on over there in your specific courtroom.” He stated
|

that, “this is insar'lw and you know it” and argued the judge needed to recuse himself because he

- |
was a “witness” and his actions toward Mr, Fiorillo’s wife were “despicable.” The judge refuted

some of Mr. Fiorillo’s clairs and instructed Mr. Fiorillo not to interrupt him. He did not recuse
| |
I \

himself, ,

3. Prloceediggs before the Undersigned

l
In this case, Plaintiffs filed a complaint for contempt on July 6. Docket No. 17. The
I

Court held a hearilrlg on it on July 25. At the start of the hearing, the undersigned made clear that .

monetary penaltiell_s were unlikély to result in Mr. Mr, Fiorillo’s compliance wit"h the Injunction
| .

(since he has ignored that part of the Injunction that required him to pay over monies) and

warned Mr., Fiorclllo that “I might put you in jail ... until you comply with the order.” July 25,

2022 Transcript, a'jc 5. The defendant had not appeared before me previously; and the warning




Date Filed 8/25/2022 8:11 AM .
Superior Court - Suffolk N

Docket Number 2284(3V00666 A

+

v

came at the very start of the hearing. It was based on the seriousness of the issues addressed in

the Injunction (partic:ularly the failure to pay over money) and the manner and len;gth of time
during which Mr, Fic%rillo had not evidently complied with it. I

After the Julyi 25, 2022 hearing before the undersigned, the lawyer who ha:d appeared
with M. Fiorillo ﬁleZd a “notice of teﬁnination." Docket No, 25. M. Fiorillo claimed he was
pro se. His counsel, iMr. Signore, who had filed a notice of appearance for Mr. Fiorillo on July 1,
stated that he was “irE1 the case as noticing my appearance for Mr. Mr, Fiorillo” (Transcript, 4).
The Court did not in%mcdiately allow counsel to withdraw.

i
The Court ga:ve M. Fiorillo until July 29 to answer the complaint. Mr. Fiorillo

[

complained he could not answer the complaint for contempt but “could comply with the

preliminary injuncti(fm.” 1d., 6-7. He also argued that the June 2 modification of the Injunction
gave him a 90 day st:ay (id., 8-9) - which it did not - and complained that he did not have the
“resources or the tinEle” for a trial on the complaint the following week, noting “I’11 just comply
with the prelirninar}é injunction,” id., 10,11, reflecting that his non-compliance had been a
choice. Mr. Fiorillg’s tone with the court was argumentative, Id., 17-18, 21. Inthe end, Mr.
Fiorillo stated that c:omplymg with the Injunction was “easy.” Id., 21.

After the hearing, Mr, Fiorillo was so abusive to someone outside of court that a

H »
i

normally placid court officer raised his voice at Mr. Fiorillo and told him that if he threatened

anyone further, Mr.EFiorillo would be arrested. See August 3, 2022 Transcript, at 23-27.

On July 29, Mr. Fiorillo moved to dismiss the conterhpt complaint. At and after the

3 '
hearing on August 3, the Court denied that motion. Mr. Fiorillo also moved to disqualify

}
opposing counsel. The Court denied that motion.

At the Auglist 3 hearing, Mr. Fiorillo appeared late and apologized. The Court accepted
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his apology for his t%;rdiness. Transcript, 3-4. Attomeg-/‘ Signore again appeared for Mr. Fiorillo
and the court heard his request to withdraw, During thitt colloquy, Mr. Fiorillo’s{tonc was
and you’ve been verfy clear,” 1d., 7. The Court responded, “well, it's not upon yoi'u. It's, it's a
serious risk. I'm not Ise‘ntencing you to jail. I'm telling you that that's a remedy that's available to
th_e court that [ take’?f;ry seriously, I don't take any relish in such a remedy. It's not something
the court is eager to do, happy to do.” Id., 7. The court allowed Mr. Signore’s motion to
withdraw, Id., 11. ]%%efc;re he left the courtroom, the court confirmed that Plaintiff had served the
complaint for conterhnpt :on him (id., 13), and Mr. Fiorillo confirmed he had seen it before the
hearing and had rec%ived it from M. Signore. 1d.,21.

Fiorillo repe?.tedly interrupted and challenged the court. See. e.g., 8-10; 29-38. His toﬁe

was again argument?tive. He claimed the Court was trying to trap him. Id. at 10. Nonetheless,

. ) i )
_ sarcastic, and the court wamed him about that. Id., 7. Mr. Fiorillo replied that “[j]ail is upon me, :
| v

the Court gave Mr. I'F-‘iorillo further time to respond to the complaint. Mr. Fiorillo asked “[w]hat . :

happens if I plead thte 5‘h?,” suggesting that he had engaged in criminal conduct. Id., 33.

Fiorillo mo-vied to dismiss the contempt complaint again on August 5. Docket No. 32.
He failed to appear %‘or the scheduled trial on August 8, moving on the 8% to appear by Zoom.,
Despite the lack of ﬁoﬁqé, the Court allowed that motion, proceeded with the hearing, and
ordered Mr. Fiorillo? to respond to the complaint by August i2 and appear at trial on August 22.
Tt denied the second motion to dismiss. |

On August 8;, Mr. Fiorillo filed the instant motion to recuse, claiming the undersigned
was trying to “stackithe!dt;ck’.' against him “to gain a judicial advantage.” 1d. at 3. He claimed

the undersigned demonstrated prejudice by requiring Mr. Fiorillo to respond profnptly to the

contempt complaint?, and that Judge Salinger had afforded him a “90-day stay.” 1d., 4. He

| 10
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accused the undersigned of gamesmanship, collusion, entrapment, and acting without

I ‘
jurisdiction, and that the undersigned in personally biased against him.

Fiorillo arllsw:;red the complaint and filed a motion for discovery. Thei Court denied the
motion for without prejudice, and ordered the trial to begin as scheduled. Mr..iFiorillo again
moved for discovery today. The Court or-dered Plaintiff to respond quickly and again ordered
trial to begin todaiy, as scheduled. |

! DISCUSSION

T have consultcd Supreme Judicial Court Rule 3.09, Canon 2, Rule 2.1 ll(a), which
instructs that “[za.]I judge shall disqualify himself or herself in any proceeding in which . . . the
judge's 1mpama11£y rrught reasonably be questioned,” and conducted the two- staged test requxred
under that rule: first, to consult my own emotions and conscience to detenmne whether I was i

free from personal bias; and, second, if I subjectively believe I can rule impartially, to

objectively appra%se whether my impartiality might reasonably be questioned By a fully-informed
I

- disinterested obselrver.

As to the illirst prong, I subjectively feel free from any personal bias, Prior to the hearings
before me, I had xlllot seen Mr. Fiorillo. I made clear at the first hearing before me on this matter
that I thought mo%wtary penalties were unlikely to'result in Mr. M. Fiorillo’s compliance with
the Injunction based on my review of the facts, not based on any personal biasi. While Mr. Mr. |

Fiorillo seems plallinly to be trying to bait the Court by acting discourteously toward the

undersigned, as hia had done the same before another judge, his doing so has not resulted in ,
personal bias. Further, I do not believe any of my comments to Mr. Fiorillo reﬂected “a lack of

his capacity fairly: and impartially to decide the issues in this case.” Haddad v. Gonzalez, 410

o
Mass. 855, 863 (1|991).

‘ 11
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On the second objective prong, I do not believe that the objective facts suggest my
impartiality could be questioned by a fully-informed, disinterested observer. The Court has
engaged Mr. F:onllo on the record, which has shown that Mr. Fiorillo has sougllxt to delay these
proceedings and igﬁore the Injunction. As he did with at least one other judge, he has attempted
to use his own histr?ionics to create a record that would support recusal. In point of fact, the court
has given Mr. Fiorillo extensions of time, over BSI’s strong objections, and recognized at the last
hearing that severall arguments raised by Mr. Fiorillo —for instance, that Judge Salinger’s order
was unclear -- werei legitimate defenses that the court would take seriously. See, e.g., Judge

Rotenberg Educ. Cfr., Inc. v. Comm'r of the Dep't of Mental Retardation, 424 Mass. 430, 442—
|

{
443 (1997), abrogatled by In re Birchall, 454 Mass. 837 (2009) (“In order to hold a party in

contempt, the judge: must find ‘a clear and undoubted disobedience of a clear and unequivocal
command.’ ... Where the order is ambiguous or the disobedience is doubtful, there cannot be a

finding of contempt.”). A disinterested, fully-informed observer would not find me biased, as I
¢
intend to hold the Plaintiff to its proof,

' Michael D. Ricciuti
' MICHAEL D. RICCIUTI
- Associate Justice, Superior Court

I
Dated: August 22, 2022

1 12 1

[ —

- - LA —— = =
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. SUPERIOR/COURT
CIVIL, ACTION

No. 2284CV00666

I +
I ' !

! |
BSI 254|. WESTFIELD, LLC and BSI WESTFIELD MEMBER, LL.C

| ¥s.
NICHOLAS FIORILLO

AMENDED PRELIMINARY MEMORANDUM OF DECISION AND ORDER ON
DEFENDANT’S EMERGENCY MOTION TO RECUSE
|

A complaint/for contempt filed in this case alleges that Defendant Nichol%as Fiorillo has

failed to abide by anl injllmction entered in this Court in May (“the Injunction™). In hearings and
" I '
filings before this co'urt, Mr. Fiorillo has embarked on what appears to be a scorched earth

campaign to attack ehversr participant in this case — ! his opponent, opposmg counsel, the
undersigned, the clcrk and the court officer. Among those efforts was the instant motion to
recuse. Plaintiff has opposed it. Mr. Fiorillo ﬁ]eJ another motion to recuse today
As described below, this Court prclunmanly views these motions as part of a concerted

effort by Mr. Fiorillcl) to avoid complying with the Injunction and concealing evidence of that
non-compliance. Nevertheless, motions to recuse: are serious matters, as they implicate the
public perception of ithc court, and this one is taken seriously.

" The Court’s a!malysis is to deny the motions, but that view is preliminary; to the extent

Mr. Fiorillo wishes to argue this motion, he will be given no more than five minutes at today’s

hearing to do so. Plaintiff will also be accorded five minutes.
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BACKGROUND

1. Baclkground to this Case :l

“The complaint in this case was filed on March 28, 2022, In it, plaintiff BSI 254
|

Westﬁeld LLC (“?SI”) and BSI Westfield Mem!ber, LLC (“BSI Member,” coilectively, “BSI
Entities™) alleged that it is the owner of real property located at 254 Westfield Street in Dedham
(“the Property™), and that BSI Member controls, operates and manages the Property

BSI Member hired Mr. Fiorillo as an mdependent contractor to provide services for the
Property pursuant to a,[written contract (“the Agre}ement"). Among other thinge, Mr., Fiorillo,
pursuant to the Ag?reerlnent, collected rental paymiants for the Property and was to deposit them in
a BSI account. Despite repeated requests by BSI)and BSI Member, Mr, Fiorillo violated the
Agreement by faiI;ng to provide an accounting ot% the Property expenses or the Property rental
payments and failed to provide information abouté- Property-related issues despite specific
requests by the BS|I Entities or the lender holdingithe mortgage for the Property, Northern Bank.
Similarly, despite rrepeated requests by the BSI Eatities, Mr. Fiorillo had not provided all
Property rental payments he had received for the !Property to BSIL

In part because of the lack of information, BSI claims it defaulted on its mortgage on the
Property. Further' despite instructions and dlreetlons from the BSI Entities that he refrain from
doing so, Mr, Ftonllo apparently continued to malrket the Property for leasing, The Plaintiffs thus
alleged in their complamt counts for breach of coLtract and breach of the covenant of good faith
and fair dealing, and sought injunctive relief. Along with the complaint, Plaint:ffs filed an

|
emergency motion for injunctive relief (Docket No. 4). It sought an order that Mr. Fiorillo

provide an accounting of all expenses and income, insurance, utilities, and maintenance related

to the Property, PIaintiffs alleged that they needeji this information for their business records,
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taxes, and to evalluato whether there were any out'standing liabilities or mainteinance obligations
regarding the Property Plaintiffs also sought i mcome that the Propetty had ge:lxerated and that
Mr, Fiorillo possessed and an order that Mr, Fxonllo refrain from listing the Property for rent or
accessing the Proporty without express authorizatlion. Plaintiffs further alloqu in their motion
that Mr. Fiooillo }llad repeatedly promised to provide the requested infonﬁatioo, but had not done
50. Under his Agreemeut Mr, Fiorillo was obllgated to follow the directions of the BSI Entities,

' |
to act at all tlmespn the best interest of the BSI Entities, and to use all funds advanced to him or

received by him fi_‘or Property-related expenses, with the remainder returned toithe BSI Entities.
The Plaintiffs othonded that on several occasxons, the BSI Entities, through thelr manager, Brian
Sheehan, rcquestéd Mr. Fiorillo provide mfonnatlon about the Property, mcludmg information
about funds advarilcod to him and expenses he had incurred, information about; rental income
derived from the Property, and whether there were any future rental agreements in place, but that
Mr, Fiorillo had r{ot,pro_vided that information. The BSI Entities also requested information from

| e g - . .
M. Fiorillo about maintenance, repairs, utilities, and insurance. Mr, Fiorillo fail to provide that

mformatlon
Plaintiffs allege that on March 15, 2022, the bank holding the mortgage on the Property,
Northern Bank, rcquested documentation regarding the Property, including proﬁt and loss
information, Nort{}em Bank indicated that if it dicii not receive that in_formation by March 22,
2022, it may take |:steps with regard to a potential !default. Mr. Fiorillo promiseél to provide that
information to Nollrthem Bank by March 22nd, bu:'t‘did not.
Plaintiffs also alleged that Mr. Fiorillo wails a defendant in two other Suffolk County

|
lawsuits, 21-28941and 21-2950 (discussed bolow)', and was alleged in those cases to have failed

to comply with disclosure obligations.
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On March 25 2022, Sheehan learned frorh a real estate agent thata different agent
I
retained by Mr. F10n110 was showing the Property for purposes of leasing it in the fall of 2022,

and learned for the first time that the Property had been rented for a week startmg March 29 and
| i

another week the following month, Plaintiffs thereafter renewed their instructions to Mr. Fiorillo
| :

to stop. I |
|

On March 2[9, 2022, Mr, Fiorillo, then represented by Shawn M. Masterson, objected to
Plaintiffs’ request ftlar injunctive relief in a single-page filing. In relevant part, it states:

| ' ,
Fiorillo states that he will produce the requested documents within 30 days, Mr. Fiorillo
states that bmdmg rental contracts are in place and that any disturbance of those contracts
would be dctnmental to all parties.

Fiorillo Stﬂtfis that he is valid defenses and or claims to Plaintiff’s complaint and shall file
the appropriate responses within the time allowed under the rules of procedure.

Mr. Fiorillo did not!produce the document within 30 days, as he promised.

At the first tlearing on Plaintiffs’ motion, on April 29, Plaintiffs argued that they knew
|
nothing about the cclmtracts Mr. Fiorillo contended were in place. Transcript, 5. In response, Mr.

Fiorillo’s counsel sald he could ‘produce the reqmred documents in less than 30 days (id., 7), that
Mr. Fiorillo wanted: to purchase the Property (id. )[ and that Mr. Fiorillo had the t” to rent the
Property (id., 8). Bgt Mr. Fiorillo's lawyer recognized that Mr. Fiorillo “has an obligation to
give those documen:ts to the plaintiff” and could produce rental contracts “within ten days.” Id.,
9. . : Co

Aftera brealit, the parties reported reaching agreement on several points -- that the
b 1

defendant would disclose all Property-related contracts and agreements, including the rental

agreements that were being discussed at the hearing, within 10 days; defendant would produce
| .

I
accounting information within 21 days; defendant would produce all information supporting
|

documents concerning utilities, insurance, taxes and maintenance within 10 days; in that
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defendant wouldI produce summary documents regarding upgrades to the Proberty within 10 days
|

|
and back up within 30 days. Plaintiffs decided to hold off on seeking an ordexl' regarding rentals

o I . .
until it saw the relntall agreements allegedly in place and would not press their request that Mr,
! I’
Fiorillo be barred from accessing the Property. The parties could not agree as to defendants role

in future leasing ;(id., 13-22); the Court noted that the parties were essentially seeking to re-write
the agreement on'[ this point. 1d., 23. The parties also did not agree with respect to the handling

- |
of rental income,| Id., 24-25, The Court suggested the parties draft an order. Id., 25. In the
1

!

|
meantime, Mr. Fiorillo was not to make efforts to lease the Property without Plaintiffs’ approval

but could advertise and communicate with potenti'al lessees. Id., 27. The hearing was continued
|
to May 16. - !

On May 1[2, Plaintiffs submitted a report r%:ﬂecting Mr. Fiorillo’s alleged non-compliance

with the parties” agreement. Docket No. 11. In if, Plaintiffs alleged that Mr, Fiorillo failed to

’

provide the dOcurPen;s he agreed to produce, failéd to provide lease agreemen;ts, and failed to

deposit recent renltal proceeds in the operating acci'ount.
i .
At the May 16 hearing, the Court asked Mr. Fiorillo’s counsel why he had failed to

produce the docuxl‘pexits he agreed to produce by l\»:[ay 9. Transcript, 7. Counsetl conceded Mr.
Fiorillo had not done s0, but did not because of other litigation. 1d., 8. The Court (Salinger, J)
found that claim ulrnconvincing and asked “why shEouldn’t 1 just enter the prelinﬁnary injunction.”
Id., at 8-10. Mr. I%iorillo’s counsel claimed doingjso “would be detrimental to both parties.” Id.,
10. The Court adt:iressed that concern by editing the proposed injunction and entering it. Among
other things, it req%uired disclosures by May 16 or 21, a complete accounting by May 21; that Mr.
Fiorillo not access;| or enter the Property nor list it for rent or enter into rental or other transactions
without Plaintiffs‘ﬂlwrittcn permission; that he retulm the keys by May 21; and t?mt he deposit all

|
| 5
i
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funds into Propertyl bank accounts, Docket No. 12. i
i ]

On May 24, Plaintiffs filed an emergencymotion for contempt because Mr. Fiorillo
t

failed to comply w:ith the Injunction. Docket NoJ13. The Court denied that recIuest without
! I 1

prejudice for failure to comply with Rule 65.3. !

On June 2, Mo, Fiorillo filed an emergency motion to stay for 50 day's so that Mr, Fiorillo

| :
could seek “competent.counsel” after he allegedly terminated his counsel, who Mr. Fiorillo
1 [}

contended “pexjureg himself, took a position advérse to his client[*]s best interests and blatantly
¢

lied on the record.” Docket No. 15. Despite his arguments, that request was not allowed but
| |

rather allowed in paIrt, with the proviso “Defendant shall comply with all aspects of the

Preliminary Injuncflion -by 6/30/22." Atthe hearixIlg on June 2, the Court confirmed that Mr.
[

Fiorillo was lookinfl'g fot 30 additional days to provide *“certain documentation and information
that you've been ordered to provide.” 'I‘ranscript,I 14. Mr. Fierillo replied “Sure. Today, Your

Honor.” The Court responded, “You're asking £or 30 more days to do that?: Mr. Fiorillo replied

“Yes.” Id. The Court stated “T am gomg to extetid the deadline to June 30" to fuily comply with
the Preliminary InJunct:on " Id., 22. The Court aI:Ided with respect to the rental payments “right
now thereis a Courg order that needs to be complied with in terms of the money obtained from

renters going into t'rIe property account.” Id., 23;'28 (“What I said was I'm going to enter an
order that gives Mr.I'Fiori]lo until June 30, 2022, to come into full compliance with the

Preliminary Injunction.”). '

Fiorillo did fiot comply with the Court’s revised Injunction by June 30.

2. Other Cases .

In addition to this case, Mr: Fiorillo is involved in multiple lawsuits in this court. See

Spitalny v. Mr. Fiorillo, 21CV2894 (BLS1) (reach and apply defendant); Green Trust v.
I
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Delpidio, 21 CV295'l0 (BLS1) (Trustee Nicholas Mr. Fiorille, Plaintiff); Ocean Vacations Realty

v. Green, 22CV1329 (BLS1) (Nicholas Mr. Fiorilllo, Defendant); GF Funding v: Ocean
|

Investment, 22CV1064 (BLS1)(Nicholas Mr. Figrillo, Defendant).

!

The docket llin the Spitalny case shows the: chaotic approach Mr. Fiorillo :has taken in that
case and his attack lron the judge there, which is réflective of his approach in thisE case. He was
ordered by the jud,tg:e there (Krupp, J.) to "submit:to a deposition, and conduct hi;mself
appropriately™ and ::vas “assessed plaintiff’s reascnable aftorney’s fees and costs necessitated
with preparing for f:nd attending the deposition of Mr, Fiorillo on March 22, 2022 " On May 24,
2022, a motion to ck)mpe] production of documerits from Mr. Fiorillo was allowed and the court
wrote that “[ﬂailuré to comply with this order me{y result in a judgment of default being entered
against Mr. Fiorillo,” :

Ata June 28I hearing in that case, the parti'es discussed a criminal compla;iint pursued by
one lawyer (Kevin Iretelrs) against Mr. Fiorillo fo'ir an alleged “attack™ waged by :'Mr. Fiorillo at
deposition (a motion was filed regarding this incident), Docket No, 106. Mr, Filorillo also
moved to recuse Judge Krupp. Docket No. 101, 'At the June 28 hearing, Mr, Fic;!rillo claimed
that the court prejuciiced him with its rulings, thai; he would “clearly” ask for rec;bnsideration of

| ) .
the court’s rulings, trhat ‘the court had “forced” Mr, Fiorillo’s lawyer, Mr. Masterman, to remain

in the case, and corr-me?ted to the judge, “I don't need any more trouble with yoﬁ ”

Regarding the motion to recuse, the court- had before the hearing denied 11: without

prejudice for fallure to comply with Rule 9A. chertheless, Mr, Fiorillo clalmed the
proceedings agamst!hlm were “incestuous,” and asked whether Judge Krupp wopld remain in the

case rather than sentlr:ling the case to Judge Salingf;:r, whom he claimed was “unbiased.” He also

wanted a different clerk as he was “no closer to justice” and argued that Attorney Peters had

' 7
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“gamed” the system He suggested moving the case to Judge Salinger would “clear your docket

up and [you w111] not [have to] deal with me running in and out of your courtroom and

interrupting other trials.” He added that while he did not “dislike you persona]ly butlam
entitled to a fair z|md unbiased sitvation,” He claimed that Judge Krupp's order compelling Mr.
Fiorillo's wife tobe deposed on June 6 (Docket Nos. 52, 76, 86) “put my Wlftl:: into cardiac arrest
syndrome” because Judge Krupp noted that “my wife could be jailed” for anyi noncompliance,
and argued “unfolirtunatcly Mr, Peters is making you part of the gaming of the system and you're
involved in it.” : |

Judge Krupp then heard Mr. Fiorillo motll to disqualify Mr. Peters (bocket No. 99) in

which Mr, Fioril]o alteged that Mr. Peters was involved in “an ongoing pattern of criminal

activity” and a “racketeering” enterprise, and claimed that the court was abusing its powers “and
t

you start wondering what in fact is going on over =there in your specific courtroom.” He stated

that, *“this is insar;:e and you know it” and argued the judge needed to recuse himself because he
| ! .
was a “witness” and his actions toward Mr, Fiorillo’s wife were “despicable.’] The judge refuted
i
some of Mr. Fiorlillojs claims and instructed Mr, Fiorillo not to interrupt himJl He did not recuse

himself.

3. P:[oceedingg before the Undersighed |
]

|
Tn this case, Plaintiffs filed a complaint for contempt on July 6. Docket No. 17. The

Court held a hearing on it on July 25. At the start.of the hearing, the under31gned made clear that
|

monetary penalti%as were unlikely to result in Mr. Fiorillo’s compliance with t%le Injunction (since

he has ignored thlat plart of the Injunction that required him to pay over monies) and warned M.

Fiorello that “I might put you in jail ... until you comply with the order.” J ul:.; 25,2022

Transcript, at 5. 'Il‘he Idefendant had not appeared before me previously, and th!e warning came at

l |
|
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the very start of the hrearihg. It was based on the seridusness of the issues addressed in the
1 ' |

! |
Injunction (particulalily the failure to pay over m&ney) and the manner and length ||of time during

which Mr. Fiorillo had not evidently complied with it. i

|

. After the July 25, 2022 hearing before the undersigned, the lawyer who had appeared

. with Mr. Fiorillo ﬁleild al“notice of termination,” lDocket No. 25, Mr. Fiorillo claimed he was
pro se. His counsel,;er. Signore, who had filed 4 notice of appearance for Mr. Fliorillo onJuly 1,

stated that he was "iln the case as noticing my appearance for Mr. Fiorillo” (Transcript, 4). The

Court did not immefiiatcly allow counsel to withdraw, .
' l
The Court gave Mr. Fiorilio until July 29 to answer the complaint. Mr., Pl'iorillo
|

complained he could not answer the complaint folr contempt but “could comply jwith the
r _ ,
preliminary injunction.” Id., 6-7. He also argued|that the June 2 modification of the Injunction

gave him a 90 day :stay (id., 8-9) -- which it did rllot -- and complained that he d!id not have the
“resources or the ti;me“ for a trial on the complair"xt the following week, noting ‘:I’ll just comply
with the preliminalfy injunction,” id., 10,11, reflegting that his non-compliance had been a
choice. Mr. Fiorillo’s tone with the court was arzgumentative. 1d., 17-18, 21, Iinthe end, Mr.

Fiorillo stated that complying with the Injunction was “easy.” Id., 21.

l

. . . . F
After the hearing, Mr. Fiorillo was so abusive to someone outside of court thata

| - .
} normally placid c<I)urt officer raised his voice at Mr. Fiorillo and told him that if he threatened

l anyone further, N{r. Fiorillo would be arrested. See August 3, 2022 Transcript, at 23-27.
! |
| On July 2|9, Mr. Fiorillo moved to dismisé the contempt complaint. At and after the
K |
hearing on Augus!t 3, the Court denied that motioln. Mr. Fiorillo also moved to disqualify
] i
1

| ' i
opposing counsel. The Court denied that motion! ;

| |
At the Allxgust 3 hearing, Mr. Fiorillo app gared late and apologized. The Court accepted

g ' ’!
S

|
|
|
.f
|
|
|
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his apology for hlis tardiness. Transcript, 3-4. Attorney Signore again appearled for Mr. Fiorillo

and the court heal_rd his request to withdraw. During that colloquy, Mr. Fiorillo’s tone was

3

sarcastic, and theicourt warned him about that. Id., 7. Mr, Fiorillo replied thalt “[j]il is upon me,

and you’ve been very clear,” Id., 7. The Court résponded, “*well, it's not upor:x you. It's, it'sa
|

serious risk. I'm rilot sentencing you to jail. I'm telling you that that's a remedy that's available to
the court that I take very seriously. I don't take any relish in such a remedy. it‘s not something
|

the court is eagerllto do, happy to do.” Id., 7. The court allowed Mr, Signore’s motion to
withdraw, Id,, 1 1:. Before he left the courtroom, {he court confirmed that Plaintiff had served the
complaint for con’tcmpt on him (id,, 13), and Mr. Fiorillo confirmed he had seen it before the

hearing and had rTceiyed it from Mr. Signore. Id., 21.

Fiorillo re;i)eatedly interrl;pted and challenigcd the court. See.e.g., 8-16; 29-38. His tone
was again argumelntat?ve. He claimed the Court was trying to trap him. Id. at 10. Nonetheless,
the Court gave M. Fiorillo further time to responél to the complaint. Mr. Fiorillo asked “[wihat
happens if I plead ithe 5% » sugpesting that he h:ztdI engaged in criminal conduct;. Id., 33.

Fiorillo mived to dismiss the contemnpt co:mplaint again on August 5. Ii)ocket No. 32,
He failed to appear for the scheduled trial on Augilst 8, moving on the 8% to appear by Zoom.
Despite the lack otl[" notice, the Court allowed that motion, proceeded with the h;earing, and
ordered Mr. Fiorill:o to respond to the complaint b:y August 12 and appear at tfi:al on August 22,
It denied the secon:d motion to dismiss. !

On Augustis, Mr, Fiorillo filed the instantfrnotion to recuse, claiming th!p undersigned
was trying to “stacl}c the deck™ against him “to gain a judicial advantage.” Id. a'; 3. He claimed

I

the undersigned delmonstrated prejudice by requirglng Mr. Fiorillo to respond prbmptly to the

contempt complainlt, and that Judge Salinger had afforded him a “90-day stay."i Id., 4. He

10
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accused the undersigned of gamesmanship, collusion, entrapment, and acting without

jurisdiction, and tfhat the undersigned in personally biased against him.

Fiorillo ariswered the complaint and filed:a motion for discovery. The|Court denied the
| i
motion for withmit prejudice, and ordered the triall to begin as scheduled, Mr, iFiorillo again

moved for discovery today. The Court ordered Plaintiff to respond quickly and again ordered

]
i

trial to begin today, as scheduled.
‘ DISCUSSION

Thave conls.ulted Supreme Judicial Court Rule 3.09, Canon 2, Rule 2.1 !l(a), which
instructs that “[a] !judge shall disqualify himself o:r herself in any proceeding irEx which., . . the
judge's impartialifiy might reasonably be questionled,” and conducted the two-staged test required
under that rule; ﬁ%st, to consult my own emotions and conscience to detrmine whether I was
free from persona:l bias; and, second, if I subj ecti\:l/ely believe I can rule impart;ially, to
objectively appraiise whether my impartiality mig:ht reasonably be questioned by a fully-informed
disinterested obsetver. i

As to the i:irst:prong, .I subjectively feel fr;ec from any personal bias. P1!'ior to the hearings
before me, I had &ot seen Mr. Fiorillo. I made clear at the first hearing before I!ne on this matter
that I thought moxlmetary penalties were unlikely tcl; result in Mr. Fiorillo’s com;%)liance with the
Injunction based on my review of the facts, not bz"ased on any personal bias. nghile Mr, Fiorillo
seems plainly to be trying to bait the Court by act:ing discourteously toward tht:: undersigned, as
he had done the sz%mejbefore anothe1: judge, his dcl?ing s0 has not resulted in personal bias.

| H
Further, I do not believe any of my comments to Mr. Fiorillo reflected *a lack of his capacity

fairly and impartiziﬂly to decide the issues in this c!ase.” Haddad v. Gonzalez, 410 Mass. 855, 863

i

i 11

(1991).
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On the second, objective prong, 1 do not "pelieve that the objective facts|suggest my

impartiality could Ibe, questioned by a ﬁ;lly—infor!ned disinterested observer. The Court has
engaged Mr. Fiorillo on the record, which has shown that Mr, Fiorillo has sought to delay these

t proceedings and 1énore the Injunction. As he chd with at least one other Judge,u he has attempted
to use his own hist'rionics to create a record that would support recusal. In poirit of fact, the court

|
' has given Mr. Fiorillo extensions of time, over BSI's strong objections, and recognized at the last

hearing that severa'tl arguments raised by Mr. Fiorillo -- for instance, that Judge Salinger’s order

was unclear - were legitimate defenses that the ¢ourt would take seriously. See, e.g, Judge

— ————

Rotenberg Educ, Cir., Inc, v. Comm'r of the Dep't of Mental Retardation, 424 Mass. 430, 442

443 (1997), abrogéted.by In re Birchall, 454 Mass. 837 (2009) (“In order to hold a party in
|

contempt, the judge must find ‘a clear and undoubted disobedience of a clear and unequivocal
|

command.’ ... Whrere the order is ambiguous or t:he disobedience is doubtful, there cannot be a

finding of contempt.”). A disinterested, fully-informed observer would not find me biased, as I

intend to }{old the ?laintiff to its proof.

‘ l ! __Michael D. Ricciuti
" MICHAEL D. RICCIUTI
Associate Justice, Superior Court

Dated: August 22,'2022

12
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NOTIFY ' 5

COMMONWEALTH OF MASSACHUSETTS i

SUFFOLK, ss. SUPERIOR COURT
CIVIL ACTION
No. 2284CV00666

BSI 254 WESTFIELD, LLC and BSI WESTFIELD MEMBEIF, LLC

-‘El

I
NICHOLAS FIORILLO

l
ORDER

Yesterday, Angust 22, 2022 at 2 PM, was the day and time at which tﬁ_e court had
scheduled for a trial on Plaintiff’s complaint for contempt filed in this case, which alleges that
Defendant Nicholas Fiorillo has failed to abide by an injunction entered in thi§ Court in May
(“the Injunction’). Mr. Fiorillo did not appear,at that time, claiming traffic islé.ues in emails {and
evidently phone calls) to the clerk. The court instructed the court to issues a t?:apias for Mr.
Fiorillo’s arrest if he failed to appear later in tﬁe day. Mr. Fiorillo arrived at éourt close to 4 PM;

well after the hearing was scheduled and near the time the court closes. A capias did not issue.

The evidence demonstrates plainly that this was another attempt by Mr. Fiorillo to avoid

this trial, Trial was scheduled to commence on the contempt complaint on August 3, but Mr.
Fiorillo filed a meritless motion to dismiss -- and appeared late for the hearing -- thus

engineering a continuance. The court rescheduled trial for August 8. Mr. Fiorillo did not answer

the complaint for contempt, but again filed, inter alia, another meritless motion to dismiss and

then failed to appear at all, filing a last-minute motion on the day of the hearing claiming a

medical issue and requesting to appear by ZOtlrJn. The facts show that there was no reason that
|

. . . err I
moticn could not have been filed earlier, and that Mr. Fiorillo’s non-appearance was another

stratagem to avoid trial. His failure to appear at the rescheduled trial date yesterday is part of
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. | . . .
this pattermn. Indeed, Mr. Fiorillo has demonstrated his contempt for this court and its orders with

these tactics, withi his evident noncompliance vrith the [njunction, with his refusal to abide by our
|
rules, and with hi'? inappropriate actions, statements and tone during hearings.! In addition, Mr.

Fiorillo began yesll‘torday to directly email the undersigned and at least one other judge of this
|

court, which is highly inappropriate. He also filed or attempted to file a numbér of motions

|
which, at a minim}xm, do not comply with Rule 9A.
| 1

L .
Following Mr. Fiorillo’s non-appearance, Plaintiff yesterday filed an emergency motion
| 1 1 |
for a default. \ ) :

Accordmgly, thc Court ORDERS as follows

l. Mr.[Fiotillo shall IM’MEDIATELY CEASE emailing or making any effott to

I
directly contact thoI undersigned or any other judge of this court, and shall only communicate
!

with judges of this %:oui't in properly-made ﬁlin:gs or while court is in session. |

|
2. Mr. Fiorillo shall fully comply \:vith all rules of this court, including Rules 9A and

9C. :

[ 5
3. The motions filed by Mr. Fiox!’illo and docketed or received on }i\ugust 22 donot

comply with the rules including Rule 9A, and'are DENIED. i|

4, Mr. Flonllo shall respond to the Plaintiff’s motion for a default by 4:00 PM today.
|
That response shall T:IJe complete and shall include a separatc affidavit as required under Rule 9A
I
(a) (4) which Mr, Fitf)rillo shall include the exact location from which he started in his alleged

journey to court, the exact time of departure, and the exact details of travel, and shall state
' |

t :
whether Mr, Fiorille had any intention or expcictation of arriving to court late or made any oral or
| .

! He has also cast aspersulms on the court. For instance, following the July 25 hearing, the court conferred with the
clerk and court officer, a conversanon that may or may | hot have been recorded on the FTR system. As no party has
a right to such communications, the court sealed that part of the FTR record. Mr. Fiorillo has no right of access to
those discussions, ! i

© 2
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|

written statements thlé.t he intended or e.:xpected1 to arrive late,

5. ‘The Court shall commence the contempt trial or hearing on remedies on

In the event the Court does not default Mr, Fiorillo, Plaintiff shall be prepared to iclemonstrate, by

clear and cc;m.rincingI evidence, that Mr. Fiorillo has failed to comply with the Injunction. The
b

Thursday, August 25|, 2022 at 9:00 a.m. The proceeding shall commence precisely at that time. H
‘ |

|

!

Court expects the Plaintiff to begin with eviderice that Mr. Fiorillo failed to "[d]eiaosit funds
|
generated from the P;roperty or held by Defendant into a dedicated Property acco?nt,” Injunction, '

{ 10, and specifically show the amounts Mr. Fiorillo has received and the amoun'és not deposited .
t ;

into the account since June 30, 2022. - '
- 1 ‘
SO ORDERED.
' ' Michael D. Ricciuti
! l MICHAEL D, RICCIUTI
Associate Justice, Superior Court

Dated: August 23, 2b22
|

[ {

':
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| NOTIFY.
| . COMMONWEALTH OF MASSACHUSETTS l
: .
SUFFOLK, s5 | . SUPERIOR COURT
. | - CIVIL ACTION NO. 2284~ r"'\’-0666-BLS
l )
BSI 254 VVESTFIELD LLC AND )
BSI 254 WESTFIELD MEMBER., LLC )
| ) i
Pl tiff: — *
.amx s g Fled l0/‘:.’!..,’/
V. ! ) '
NICHOLAS FIORILLO ' ) i
) T "
Defendant | ) rxgo)—cie;ﬂt
|

. | .

| l

EMERGENCY MOTION TO STAY FOR 90 DAYS AND LEAVE TO FIND
' COMPETENT LEGAL COUNSEL k

| |
COMES NOlW Defendant, Nicholas Fiorillo, pro se . Wherein his individual capacity hereby
l . i

request the Court fora 90 day continuance to seek competent litigation counsel ?nd to stay the
|

discovery and degosiitions of Defendants for 90 days and allow time for the Defe!ndants to complete a
. - . |
full accounting and offset of their out of pocket investment of upwards of $550,000 and balance the

books, to prowde the court with 2 true and accurate accounting of the renovation costs, continued
= operational costs and rental revenue that has come in. Whereas the Plaintiffs are fully secured ina -

$12,000,000 asset arlld have no risk or harm for such a brief continuance to allow :the Defendants to

L}

obtain new counsel and report to court the accounting and set off monies due. Niéholas Fiorillo

terminated such legal representanon on May 15" 2022, of Shawn Masterson and reafi' rmed such
|
termination of his representatxon in the related cases Spitalny v Gotspace Data et al and Ray Green v

Ocean Development[et al, that where in front of Judge Krupp and now in front of Judge Salmger At
the May 23" hearmg in front of the court, Attomey Masterson perjured himself, took a position

adverse to his chents best interests and blatantly lied on the record. Whereas he stated that their was a

( b U o h—l@»d{-«n 5\. Cﬁmf-, with all 615[1&.‘7 DF\}LQ?R(‘N'\”\"Z d"*b 9
A(g;%"“ Sv L-.UL- ' AN Wz/b'L—

|
| D\_\\urd. 22U
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‘ COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, S8 SUPERICR COURT DEPARTMENT
NQ. 22B4CV00666BLS2

***i***********
|
]

BSI 1254 WESTFIELD, LLC,
| Plaintiff

V.

NICHOLAS FIORILLO,
Defendant

,
* & k Kk ok k & * *k Kk * * Kk * Kk
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MOTION HEARING |
! BEFORE THE HONORABLE KENNETH W. SALINGER

t
1
1
!

suffolk Superior Cgurt
| 3 Pemberton Square‘
[ Boston, Massachusetts 02108
' Courtroom 12
Thursday, June 2, 2022
3:02 - 3:37 |

I
|
|
‘ Mary E. Phillips
| Registerxed Professional Reporter
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APPEARANCES:

FOR |THE PLAINTIFE:
|

' Matthew C. Welnicki, Esqg.

Kenqéy and Sams, P.C.
144|Turnpike Road
Southborough, MA 01772
Work phone: 508.490.8500

FOR THE DEFENDANT:

Nicholas Fiorillo, pro se
3 Kalles Way
Harwich Port, MA 02646

l

ALsﬁ PRESENT:

Shawn Michael Masterson,

|
|

|
|

Esqg.
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(Court in session 3:02 p.m.)

THE FOURT: All right.

THE CLERK: Counsel, if I could have you ap%roach please,

both counsel. Do you want --

THE COURT: Mr. Fiorilleo should come up as %ell.

1

THE GLERK: Mr. Fiorillo as well. You will jsit at the back
\

|
table witﬁ your current counsel. And Plaintiff's, counsel, please

|
Your%Honor, before you this afternoon is Suf%olk Superior
Court Civih Action 2284CV666. This is in the mat?er of BSI 254
Westfield,lLLC versus Nicholas Fiorillo. ]
Couns%l, please identify yourselves to the Céurt and for the
record beginqing with Plaintiff's counsel. |
|

|
step up. |
|

MR. WELNICKI: Good afternoon, Your Honor, Ma"itthew Welnicki,

|
on behalf of the Plaintiffs BSI 254 Westfield, LLC and BSI 254
|

| |
Westfield Member, LLC.

I' ]
THE CqURT: Good afternocon. |
b

| 1
MR. MASTERSON: Good afternoon, Judge, Shawn Masterson.
|

|
Your Honor,!before you is a motion and stuff that $ don't know --

) 1
THE COFRT: Let me have Mr. Fiorillo introducé himself as
l !
well. I

1
|

MR. FIORILLO: Good afternoon, Judge. This i% Nicholas
|
. i

Fiorillo. I appear in front of you today and filed --

[

THE COURT: I think I keep mispreonouncing your, last name.

|
How do I saj it properly?
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MR. FIORILLO: Fiorillo, means --
THE COURT: Fiorillo.

|
MR. FIORILLO: Tiorillo.

THE COURT: Fiorillo.

i

MR. 'FTORILLO: Means little flower in Italian.

THE ‘COURT: All right. I just saw your -—-

let's take them

separate%y. First of all, your Notice of Termination of

[ -
Representation, which Mr. Masterson was letting

I hadn't |lost sight of that I was aware of.

me make sure that

You,i I take it, Mr. Fiorillo are firing your lawyer and

representing yourself going forward or at least
yourself ifor now and want to find a new lawyer.
MR. |FIORILLO: Yes. 1I'd like to inform —-

THE |COURT: Please.

MR. | FIORILLO: -- the Court earlier before

[
started, Attorney Welnicki had consented to Mr.

withdrawa.

representing

!the hearing

i
Masterson's

|
AndiI'd like to have leave from the Court to find competent

counsel Eo_help me navigate my way through the gourt here with

other related cases I'm sure you're familiar with.
|

It's important to note that Brian Sheehan,

the principal of

BSI Incorporated, LLC, is also a party of interest and a
! 1

|
defendant in three other actions in front of th%s Court, where he

I
was an ihvestor and a loan broker for upwards of $50 million in

other loans.
b




Superior Court - Suffolk

Date Filed 8/25/2022 9:11 AM \I ! K

Docket Number 2284CV00666

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|
% ) 1"'5

And; unfortunately, I think Attorney Welnicki wasn't really
}

clear to\the overall aspects of his client when lhe toock it on.

And it'slimportant that we get on the record what is truly going
|

on. And (I'll just take a brief moment to explain.

I hqveﬁ't had an opportunity to address the|Court. And at
|

. [
the time that Mr. Masterson was engaged, we were

inundated with

over seven different pieces of litigation, four of which BSI's

principal; Brian Sheehan, was involved on the opposite side of
|

|
them forc%ng‘me to ligquidate a $50 million asset and pay upwards

of -- if you're familiar with some of the papers == $20 million

¥

that none Ff the now Defendants—in-Counterclaim or thereabout

|
were entitiled to. |

h |
I hav% been unable to lean forward and have been pushed back

on my heels with this onslaught of litigation in %ront of this

|
Court and in front of Judge Krupp, in front of thé court in

l

Connecticut and in front of the bankruptcy court.
I'd lilke to explain a little bit about Westfield to give you

I
some géneraﬁ understanding and give you both sides Basically
]

what happen?d was is Ocean Development is a company that I own
L
I ' s

and operate:wgnt after to purchase, acquire, reposition the

Westfield estate, the former founder of EMC, Roger Marino's home.
|

THE COQRT: Okay. |

MR. FIORILLO: Very beautiful estate. He very nicely took

L
me under his, wing in our introduction, Northeastern|grad myself
' ‘

and such. And he presented us with an unbelievable'opportunity
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1 for my cimppny to buy this property from him in % very tumultuous
2 divorce Tith his wife for $3.3 million. |
3 Brién Sheehan, principal at BSI, was working as a loan
4 | broker on p}acing over $150 million in loans for| my companies,
5 includin% Gotspace Data, Gotspace Development, Gotspace
6 Self—storags and also this Westfield estate acquisition, and
7 ancther ?50'million in vacation rental properties that I manage,
8 operate and own similar to Westfield Street.
9 Unf?rtunately, I was duped into entering into a loan
10 brokeragé agteement where Brian promised to provide me such
11 financiné for a purcha;e of it and would be paid a brokerage fee
12 to simply provide a loan like he had done in the| other
13 opportunities that he was acting as a loan brckerage.
14 Lo ?nd behold, on the day of closing, he had me assign the
15 | right, t%tle and interest that I possessed in the contract to
16 purchaselthe home for such a great price to BSI in exchange for
17 considerétion that I have yet to receive.
18 We went into this idea with Brian looking to obtain a
19 conventional loan. And he failed to do that at step one. And I
20 was left‘with no other choice with deposits at risk. And I ended
21 | up -- you may be familiar with Raymond C. Green.. And this is
22 | right before COVID happenéd. '
23 I ended up closing on a loan, 1. That I didn't need Mr.
24 Sheehan %0 participate in. 2. I had already had a $10 million
25 credit l{ne with Raymond C. Green Companies. And T ended up
|
l i
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I
acquiring this property.

., . . , .
In the interim of that, Brian, in order to get conventional

[

financing,linduced me to sign this operating agreement, this BSI
operating %greement and basically gaslit his inability to get me
financing Fniess I gave the right, title, interest to the
property té BSI. Well, it is a multifaceted narrative of what

happened next.

Someéime between when COVID happened, in the midst of COVID,

Mr. Sheehgn failed to provide us any loan documents well after I
invested,:repositioned and renovated this beautifullestate with
upwards oé $550, 000 of capital, materials, labor,.staff of dozens
of people; repositioning this as best we could ddring COVID and
cn througé it.
We ehdéd up at Northern Bank and Trust, a relationship that

Brian She%han has had for over 22 years, where he's an insider of

Northern Fank. and as an insider, he receives profit share and a
percentaié of the interest that he would facilitate in these type
of loansJ

Lo And behold, between Mr. Ray Green, not respecting the
COVID restrictions and the financial marxkets beihg in turmoil and
being up?ndgd, a profiteer of Brian Sheehan and Ray Green. By
the timefI.ended up at Northern Bank, Mr. Green and Mr. Sheehan
split anladditional $1.1 million by the time we |could get a
refinancgng done with Brian's second insider baAk.

| .

.o and behold, fast forward to where we're|at now, we owe

|
|
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[

sSponsor. h‘m the one with the net worth. I don't mean to say 1

upwards -- or I do because I'm the one that's the primary
or me, butiI'm just trying to explain it better.
I am Fow obligated to a $5 million encumbrance on the

property, Fhich is approximately almost $2 million in default,

interest a%d fees that blend somewhere around 18 percent between
Northern Bgnk's 14 percent default interest, becaLse Mr. Sheehan
could not kr would not or conveniently failed to refinance by
simply senFing an email to Northern Bank.
It coFt us a half million dollars, because we had the right
to extend %he loan and he failed to do so, to where I'm at now
with out—oE—pocket expenses being the only responsible party
managing tbe property.

In echtric and utility bills alone over the|course of the

management, of the property, over $120,000 out-of-pocket in
|
interest that I paid .when they conveniently said the interesters

were ran oLt in the last eight months an additional $60,000 that
I paid, wi%h the out of pockets from the original|investment,
with the promise of Brian Sheehan just as a lecan broker.

2nd now for them to come in here and file this frivolous
lawsuit for me to turn over documents because they say that I'm
impeding Noxthern Bank from refinancing -- Northern Bank has all
my tax retbrns. Northern Bank has my personal financial

statementsl.

And it's really Jjust a ruse to put pressure on me in the
b
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global con%piracy to take and strip away tens of millions of
! .

dollars intproperty and cash that Mr. Sheehan is cﬁrectly
involved w?th Raymond C. Green, is direcfly involved with S&Q
{ph) Data %nd the Spitali (ph) families.
I'm either telling you this wild movie script that you
haven't wa%ched on Netflix yet or everything I'm telling you, SO
help me GOL, is the truth.

I come to you in this awful situation that came to a head

) .
last week in front of Judge Krupp with the obviocus gaming of the

system by %hé Gesmer law firm, the docket and over 11 motions
that I hadifiled throughout the course of litigation that never
were acted%on, that never were ruled on and magically they would
get preced?nce or preference over us as what we file to do what?
Get them t% pay me £o turn over $23.5 million in cash and sign a
deed -- if’you had a chance to read, which I think is now in
front of ybu —— a $50 million asset that Brian Sheehan himself is

invested in? That he stands to get back a million eight on a

$200,000 investment?

These| gentlemen are trying to kill the unicorn, the golden
egg layer that has brought these eggs to the table for all to
share. AnP they just need to give me a moment so| I can transact

and close End pay off any monies, if they're due, |or pay in to

court, tens of millions of dollars in proceeds th?t are in

| '
I
varying litigation that are all inter-related directly connected

to the same cast of characters.
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Brian! Sheehan is the loan broker that put me |in front of the

deal on Westfield Street that promised me he was going to provide

|
services. iAnd now I'm in here as the bad guy, th

one that's

been carry%ng the property, the one that has been managing 1it,

cutting thé lawn, servicing it. My poor wife cleans the home.

}
My kids are out there skimming pools.

I
It's costing $15,000 to open the pool up this

year. It cost

$12,000 toldo a spring cleaning. All this is being expensed and

|
paid out—o%-pocket by me to just protect the original investment

I've never leven gotten back yet.
I

But Mr. Welnicki hasn't bothered to tell you the other side

of the stoqy. And I've been so busy battling the s

my side of the story. 2. Unfortunately, on the da

Shawn Masterson is the day that he was in Barnstab}

ame group of

-individualﬁ, I haven't been able to, 1. To come in here and tell

y I terminated

e Court where

|
I thought I could trust him. and he informed the Court that I

had my refipance done at Rockland Trust, which broke all

|
confidences. Because all of a sudden magically, Ke

vin Peters

called Rock}and Trust, somecne on the board, and my loan

f
vaporized to pay off, to save my family home from a

uction from .

Ray Green oh the 18th of this month. This is insanity.

The whgle court —- not you, but these guys on

|
the bench are out of order. They all know they are.

they need to do is just give me a moment, let me -4

this side of
And all’

like Judge

Krupp did —% take a breath, as he said. Get competent counsel

I
|
1
L
1
i
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t l

that isiunrelated to what has transpired. 2And I can come in here
|

and escfow $20 million, if I so choose to this Court within 30

days. % ,

And!wé could work out some sort of agreement with Mr.
Welnicki!aqd Mr. Sheehan on the home that they've equity stripped
$2 million.

Theé say I don't own it. And now they're trying to sell it

out fromxunderneath me? Haven't paid me my investment back and

|
they're dttempting to sell it for $8 million.

|

Nothre in any of his papers does it say, 1;:

rightful %wner of it. 2. I'm merely just a groundskeeper.

1I'm the

3. I invested monthly tens of thousands of dollars. 4. I'm

still out%of—pocket upwards of a half million dollars from when I
I .
got it over from Mr. Marino, older in life, neglected the home,

k

because his wife and him were battling a horrible\divorce, like
The War oﬁ the Roses for seven years.

I

I'm still out-of-pocket all that money. And I'm the one
I

that's li@ble on the mortgage. Unfortunately, this is just a
|

small segmbnt of what is happening.

What F'm asking of the Court is a brief stay, a moment to

catch my b%eath and an opportunity, because I want to show the

I

of my inve%tments based upon income that was broug
|
|

upon out-of-pocket that I spend every week and not
[

with the $f90,000 -- unfortunately, I'm calling it
|

Court the ?rdth. The real matter of what happened&is an offset
ht in based

have to deal

a smash and

' |
'|- '.
| '.
! \
| H
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r
grab to do what? Put further pressure on my neck? To further

bankrupt me so I can't financially pay these people loff?

We all know what's going on here. He knows what's going on.

He talks wiﬂh Kevin Peters every day. He talks with Aaron Fox
I |

all the time. They tell me they do. This is out of control.

[
So I'mjasking, Your Honor, I beg of you -- with my house
!

being at auction next week. ‘
1

f
Masterson told you about Rockland Trust. Petegrs called a

[

board member. And now my mortgage isn't there. So I can't save
I.
my house. ﬁ brief continuance, allow me to put the proper

[
paperwork ﬁprward.

I comﬁliéd with what T could to give you the numbers, the
I

leases, a %chedule of income that has come in. And I didn't even

begin to neét down my out-of-pockets.

I putiit in front of him. He never bothered [to call us --
|

me to discéss the documents. He went off and filed a motion to

say that Ifm in contempt on $190,000, because he said so? And
|

now I'm fa%ed in front of you with a contempt that I'm not

complyingi

I didn't comply on Saturday, because you had| said I think in

this motign that I needed five days whenever it wgs. It fell on

a Saturday.

!
I to%d'Shawn, who obviously either -- they'Je been

conferencing for two weeks without my knowledge dr authority,

when Shawn was terminated, never bothered to tell him, Mr.

|

|
k

1

|
I
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|
Welnicki.i And he filed this scathing motion that I'm in
|
contempt.|

|

I .
When, I had time to take a breath, I gave all the documents 1
I

could getimy hands on being that I'm competing in seven different

. |, . .
lawsuits with four different law firms, resourcesv 30, 40 deep at
|
each firmland it's just me.

I
Aand if they just let the golden goose lay onge more egg, with

k
your help* we'll get to trial some day. I'll let|$20 million sit

|
in this c%urtroom. And I'1l tell the world what really happened

how they t%ok advantage of a kid trying to bring ?igital
infrastruc%ure to New England. That's a §7 billi%n deal is why
they're al% fighting like this to bankrupt me.so ﬁhey can get
this land %n Connecticut. |

THE COURT: Mr. Fiorillo, part of what you're asking is that
|
I give youimore time to comply with the parts of this existing
Preliminar% Injunction --

MR. FﬁORILLO: Any help, Your Honor. |
! ,
THE CQURT: -- that require you to provide in%ormation. I

b |
gather you'we provided some information. Please be concrete.
|

You're!asking to have until when to finish pr?viding the

rest of the' documentation and information? l
1

| s
MR. FIORILLO: If you allow me -- and I'll keep it short.

Judge Krupp[heard_a similar situation -- but not about Mr.

Marino's home. He heard it about the other businegses we're

I

involved in! ‘
|. \
I
|
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And in looking at the totality of it, I asked for 30. He
said 60 and then he said, Would 90 work for you? |And we reset
the schedule of the case.

And hé said, I'm not giving you —-- and don't |have couﬁsel
come in and ask for any more than that, pushed out the discovery
and the depo ,and the orders, I think, to the end of June, and
pushed the|tracking forward by 90 days total."

I work diligently to put the stuff together, |because I want

you to know the truth.

THE COURT: At the moment we're not talking about the
overall schedule of this case.

MR. FIORILLO: Yes.

THE COURT: We are talking about --

MR. FIORILLO: Yes.

THE COURT: -- certain documentation and information that
you've been ordered to provide.

MR. FIORILLO: Sure. 30 days, Your Honor.

THE COURT: You're asking for 30 more days to do that.

MR. EIORILLO: Yes.

THE COURT: And with respect to the payment into the
dedicated [property bank account of funds generated by the

property, |what is it that you have done and what are you asking

| .
MR. WIORILLO: Yes, Your Honor, so in putting together what
I

I could, would work with Attorney Welnicki and [ would provide
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1 him offsetsland set-offs. I'll work, unfortunately, with Mr.
2 Sheehan. AFd I'll talk about my offsets and my out-of-pockets.
3 | And we willfmove forward to escrow monies.
4 But, again, if they're asking me to make mortgage payments

5 in a home tPat they claim that I don't own, I'll pay it in to the

6 Court under| protest before I'll pay it to them. Unless, of
[ .

7 course, the& can let me just refinance the property like Brian

| |
8 had promised me to do. 2And I'll be the rightful owner 1 always

g have been.

10 But I'm willing to do anything and everything, full

k
11 transparentfand disclosure to tell the truth and stop these
b

I
12 attorneys from selling false narratives that I'm a financial
‘ I
13 embezzler, Fy hame is Ponzi, and I defrauded all these people,

14 when I'm tﬂé guy with the $20 million asset, that the Court well

15 knows that Ff they just left me alone, I would take the $20

16 | million in Equity and put it in the Court. And we|ll have the

t
17 trial of tﬁe century some day soon, I hope.

18 THE C%URT: All right. Thank you, Mr.lFiorillo. Mr.
19 | Welnicki.
20 MR. WﬁLNICKI: I think it makes sense to take| one step at a
21 time here. | First, on the Motion to Withdraw, I haye no objection

22 to Mr. —--

23 THE COURT: There's not even a Motion to Withdraw. There's

)
24 just a not#fication to me that Mr. Masterson no longer represents

25 Mr. Fiorillo.

1
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MR. /WELNICKI: Correct. And Mr. Mastexrson —-

MR. IMASTERSON: And I would -- I'm sorry.

MR. MELNICKI: Mr. Masterson will have to speak to that
|

because -r
MR. FASTERSON: Yes, I'd like to address that, Judge.
THE ?OGRT: Well, then let's pause. Mr. Masterson, you want
to be hea%d on whether your client can fire you?
MR. &ASTERSON: Yes -~ well, not whether he |can fire me,

|

Judge. But T want to make clear for the recoxrd, jpecause what Mr.

|

Fiorillo filed today, which he didn't copy me on
I

looking aﬁ it on my phone because I assume he was unable to copy

and I'm only

me, are mﬂsrepresentations.
}

THE dOURT: 1'm going to stop you right there. I don't
I

think it's in your interest -- I don't think it's|relevant to me

that you aﬁr in public whatever disagreement you have with your
I
now formerlclient.

[ .
MR. MASTERSON: Well, I just want to make, Judge, that it

does have % bearing on everything. And the only thing I'm
saying, Ju?ge, is I don't agree with what was in there.

Howevér, Mr. Fiorillo was informed by me back at the early
I
part of May that I was leaving my firm and going to another firm.
L

’ .
THE COQURT: Mr. Masterson, again, I'm going to interrupt

here. |
MR. MASTERSON: And --
|

THE COURT: - Mr. Masterson, let mq'interrupt please. I don't

- me———

I
b
|
|
|
|




Date Filed 8/25/2022 9:11 AM

Superior Court - Suffolk

Dockel Number 2284CV00666

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

;

understand

client.

1
former cli%nt.

|

position adverse to your client.

MR. MASTERSON: No, I don't, Judge.

THE CQURT:
that. And
to address|today.

MR. MASTERSON:

that we were in the process of filing a Motion to

how you have standing to be heard about

I don't understand why you would

The only thing I want to addyess,

‘your former

I%m concerned about your ethical obligatipns to your

You seem to be wanting on the record to take a

be trying to do

I don't see how it's relevant to anything that I need

Judge, is

Withdraw under

Rule 9, which I had served -- I talked to Mr. Welnicki about

under a 9C| conference.

I had served him that motion I think

yesterday ?r the day before. So this was in process.

I hav% no objection to Mr. Fiorillo's termination.

I just

want to have it put on the record that we were foTlowing

procedure.|

THE COURT:

you're no [longer representing Mr. Fiorillo in this

MR. MASTERSON: Okay.

MR. WELNICKI: And, Your Honor,

only thing I would point out -- I obviously have

the withd%awal.
;

What]s contained in what Mrx. Fiorillo filed

Tt wasn't -- I didn't want to not show up today.

and you're here and now it's clear on the record

matter.

from my perspective, the

no objection to

today is a

timing of[when his counsel was fired. And that is relevant, I

think, to

what he's claiming now for an additional 90 déys or
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i
|
|
|

whether it]s now 30 days for additional time on th

Because Mr1 Fiorillo was represented by counsel as

ese documents.

far as I was

concerned at the very first hearing before Your Honor and the

I 1

second —— |

|
THE CQURT:

I'm aware of that. I'm sorry, wh

you making,I Mr. Welnicki?

MR. W%LN;CKI: What -- excuse me?

THE C?URT: I'm aware of it. What point are

Cut to thE|chase please.

MR. W%LNICKI: I'm just making -- I'm agreein

Masterson resigned. But I'm not agreeing with the

k

Mr. Fiorilllo makes about when he terminated Mr. Ma

THE COURT:
it makes a difference if

MR. WﬁLNICKI: Well,

at point are

you making?

g that Mr.

allegations

sterson.

2nd what difference does that make?

Mr. Fiorillo

is claiming he needs additional time because Mr. MLsterson was

E

acting outﬁide of his authority when we reached the agreement at

some point |that he would produce the documents.

THE C%URT: What substantive response,

if any,

do you want

to make to Mr. Fiorillo's request that I give him more time to

b

comply witq the Preliminary Injunction?
MR. WQLNiCKI: Sure, Your Honor. Your Honor,

need to correct some things on the record that he
[

I do feel the

said, because

it forms tﬁe background for why he's requesting additional

informatioq. The court dockets don't lie. The ba

don't lie. . The deeds don't lie here.

nk documents
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Mr. ShFehan is not a party in the other litigation matters

l . . .
that are going on. Mr. Fiorillo at one point attempted to bring

Mr. Sheehan[in and then withdrew the claims against Mr. Sheehan

and everyon? else.

1
With rFspect to the mortgage documents, the ownership

documents, BSI 254 Westfield is the owner of this

don't have an affidavit before us. We don't have

roperty. We

any other

-1
information| that comports with what Mr. Fiorillo is saying about
I

the ownersh%p.

Mr. Fiorillo had a contract that required him|to comply with

the BSI's d%rectives.

THE COFRT: With respect, we have been through that in prior

hearings. !
MR. WEFNICKI: Yeah. And as far as —-—
THE COURT: And that forms the basis for the
i

Injunction so --

Preliminary

MR. WELNICKI: Correct, Your Honor. And there's not a

motion to u?do the Preliminary Injunction or --
THE COERT: Not at this point, there is not.

MR. WE%NICKI: —-— or limit it.

That's true.

THE COURT: That's why I've been asking you to get to

address what's before me, the reguest that I give

more time. '

Mr. Fiorillo

MR. WELNICKI: We have been giving Mr. Fiorillo more time

L

and more time .and more time. And the documents that he needs to

'
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| 1-20
|
I

l
produce aﬁe critical to my clients. They're docuﬁents that

relate to what the Bank needs. They're documents|so we Kknow what
I

is going OP.

Mr. Fiorillo says that he's been paying the utilities. My
|
clients ju%t got a notice from the water department that there's
a 510,000 %verdue water bill. My clients were the ones that

| , '
actually just paid $8,000 to put propane in the pool tank so the

I
pool couldibe heated.
|

MR. F%ORILLO: Sorry.

MR. W%LNICKI: This iz stuff, Your Honor, I can back up.
But this i%, you know, hearing that he has put all this money in
in the spreadsheets that he has provided, there's no back-up.

There is no support. It's all stories that he's telling.

If there are supports, if he does have evidence that he's

b
put $550,00b worth of work into the property, this|is something

[
someone that manages property or deals with real estate should

k
have at theilr fingertips.
I
On topIof that, Your Honor, what we did receive from Mr.
¢
Fiorillo wa$ a spreadsheet listing about 13 upcoming renters.

|
And as Your Honor knows from the prior hearings, who's on the

| ! \
property, wqo's renting the property is a concern fPr our

1 1
clients. |

The property is currently listed for sale. Income is

obviously coming in to the property going to Mr. Fiorillo but not

being put i% the Northern Bank operating account so|the mortgage
[
|

1
1
i
|
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can be paiq.
are paying the insurance on the property.

of thgse, Your Honor, you ordered that he pro
rental agr¢ements. Of those 13 renters that are 1
spreadsheet, only eight of them do we have copies
agreementsl So we don't even have that informatio

We have not seen any money going to the North
operating ?ccount. We have not seen the propérty

Mr. Fiorillo's personal and Vrbo websites.

been returped.

So things like insurance can be paid|

My clients

duce all the
isted on the
bf the rental
.

ern Bank

delisted off

The keys have not

All these things that Your Honor ordered, you ordered after

Mr. Fiorillo agreed to do them and then failed to

Now, [Your Honor ordered them. He still hasn{
|

do them.

t complied.

And he's asking for some time because he's involved in other

lawsuits and there's this giant conspiracy against him.

Enough is enough, Your Honor.

compliance.

There's got to be some

There's got to be something to get him to comply

with his ?bligations, with his promises, with your Court's

|
orders. t

So wé're saying no additional time is needed.

be some sanction on a daily basis until he compli

we need to make clear that the money that should

es.

There should

And I think

have been going

into the Pperating account should be now paid into the operating

account so we have some security, so the mortgagee —-— because

that bank operating account is in the name of th?
|

|
| 5
|

mortgagee —— sO
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the mortgagee'knows that they're secured as well.

i
THE COURF: All right. So you mentioned the request for
f

sanction of a fine on a daily basis.

First, I guess I need to make something clear. |The

| .

Emergency Motion for Contempt under the Rules of Civil Procedure,
i .

contempt can?ot be sought by a motion.

Rule 65!3 lays out the process. There has to be a -

complaint. The Court has to decide whether a summons should or

should not iFsue. There's a 20-day period to answer. Eventually

there's a trial. So contempt-type sanctions can't be sought any

[

other way. f
Rule 3? sanctions for violating a discovery order could be
1
sought if tHere were a discovery order. But you haven't issued
I

discovery. [This is a Preliminary Injunction.

Here‘sthat T think makes sense. First, everybody in this

petween Mr.: Fiorillo and Mr. Sheehan. That shouldn't be pexrsonal

room, calm %own. There is clearly an adversarial relationship
ﬁ

as for the lawyer who represents an entity contrelled by Mr.
Sheehan. i

Beforé you two leave today, I want you to talk. And I am
going to extend the deadline to June 30th to fully comply with
the Preliminaxy Injunction.

But I|w5nt you to talk, because I think there are certain
things tha% éhe Plaintiff in this case, not dealing with other
cases righF ?ow, just BSI 254 Westfield, LLC, as the current

|
|
|
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i

owner of\the property is legitimately entitled Uﬁ. And some of
them, now that Mr. Fiorillo has had more time, he can probably
produce fairly quickly, won't need until June 30th.

And so‘please, I want to request as strongly as possible,
I'm going| to try to refrain from ordering that you can use this
room or the hallway might even be more private, frankly, figure
out the kéy:things that are in the Preliminary Injunction that
the Plaintiff wants to be prioritized and you all| can have a
conversatﬁon about it, how Mr. Fiorillo can make hat happen.
And let's éeﬁ it done. \

MR. WELNICKI: Your Honor, a couple —— just a few points of
clarificat%on on that, because there are some thi\gs in the
Preliminar# Injunction Order that go beyond just documents.

It's ?aving the money deposited into the opefating account.
We need toEmake that crystal clear that as rental income is
coming in, money needs to go into that operating account to
secure the %ank.

THE CO%RT: and that is the current order, Mr! Fiorillo. I

understand %née you get counsel, you may be asking me tTo

reconsider ﬁhe Preliminary Injunction based on a more fulsome

I
l

But right now there is a Court order that needs to be

record.

complied with in terms of the money obtained from rlnters going
]

into the property account.
l

|
MR. FIO?ILLO: Your Honor, with you allowing me a little bit

b
3

|

I

|
I
i
[
|
E
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of opportunity to give you a better background on the other side
of the story, I think I can appease Attorney Welnigki.

But, a;ain, he mentioned the Bank. I'm the otiigor on the
Note. Theyére claiming I don't own the property. [I'm
out—of—pock?t when I give you the accounting that I have the
moment's bréath to turn over to you.

He men%idns the heating bill of the pool. We don't heat the
pool at thelDédham estate. It's a beautiful dark nimmed pool.
The electri% pills alone are 6 to $7,000 a month that I pay.

The insurance and the interest carry has a reserve. But

when this whole piece of litigation started, Northern Bank

magically -- because they're an insider to Brian Sheehan —- shut

off the intérest reserve to carry the interest payments and then

extorted me| to pay, which I did.
]

I'm not here to do anything other than let the justice

system know&l am not who they proclaim that I am. |And I'll work

with Welnicki to put in front of you a fair and reasonable
package betheen now and the 30th that will inveolve |monies.

But inlno way, shabe or form would I put those monies into
the bank thgt I'm the obligor that they say I don't own the
property. &'ll pay it to the Court.

Bnd I think that's prudent, because, obviously, I have
counterclaims. I have offsets. and I need time te get my, no
pun intended, house in order to bring those. And just hearing a
little bit Pf the side story, he's there now. We bought the

1
|

1
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I

I
Docket Number 2284CV00666 I '

I

[

I

property, F did, for 3.3 millien. Now it's listed for 8 million.

Can we ask Mr. Welnicki if he's aware of the | beautiful
|
renovations that took place in the property? Did |they magically

happen? Did'his client prove to him that he spent the money to

do it? I

The g%anite alone was 28,000 in one kitchen. ! I paid all
I
that. I just haven't had a. chance to come in and tell my side of

I
the story yet.

But Ilwant to work with these guys. I want to ke honest and
truthful, ﬁgcause it will set me free and hopefully bring to

justice thé other guys that are against me.

So I‘ﬁ asking that within the 30 days I will work with him.
I am a2 reas?nable person. I'm an obligor on a mortgage of a
property I gon't currently own. And I'm here full transparency

to try to w?rk this out.

I want[to make reference, he said that I turned over eight

contracts. ;There's a little discrepancy. Sometimes there are no
|
physical contracts because of how revenue has been booked and

it's done oriline. I don't have access to that. That comes out

every quarter.

So I dﬂdn't mean to misrepresent or provide him something

that wasn't necessarily transparent.
He never bothered to call me. He never had any efforts to
I

do anything Lther than run in and try to put a knee|on my neck

for 200 grand, because I filed on Monday opposed tol|Saturday,
[

]

1-25
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which would!push over anyways. He never even bothered to

I
confront or[discuss what I was providing.

So I ask just for leave. I'll work with him. We'll talk

with the BaLk.

THE COURT: I think if you can find new counsel, that would

be a good ﬂhing for you.
|

MR. FiORILLO: That would be wonderful, Your Honor. I don't

want to ——|

THE C?URT: But for now you're representing Qourself and so

passions a%ide, let's start the conversation out in the hallway

to kind of! fix this.

I
MR. FIORILLO: Thank you, Your Honor.
1

MR. WELNICKI: The money does need to be put|in the Bank

operating 'account. My clients are the primary mortgagor —-

i
I
mortgageef—— sorry, mortgagor on the property.

THE ¢OURT: Are they making monthly payments?

MR. ?ELNICKI: They are making monthly payments now. They

are making substantial monthly payments of the interest only

r il +
default rate that's on 1it.

Mr. Fiorillo is a guarantor on the mortgage And he's a

guarantog for the very purpose of if something were to happen,

propertyrburned down or money goes missing, that's why he's

involved |with the mortgage.

L

THE

that req

—_— g

COURT: As counsel knows, there is a Superior Court rule

ires conferring with the opposing party before filing
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"is that, yéu know, I do not appreciate and 1 do fe

any motioq.

MR. ﬁELNICKI: Correct. And, Your Honor, I conferred with
Mr. Maste%son about all the motions.
THE COURT: And Mr. Masterson is no longer representing Mr.

Fiorillo so --
I

MR. WFLNICKI: That is correct, Your Honor.
THE COURT: So another reason why you're conferring is

you're goi%g to all work in good faith to try to solve the
b
problem astopposed to having a judge solve the problem.
|
| {
and if there's a need to come back, one side jor the other or
b

both will %ome forward with an appropriate motion.

MR. WELNICKI: Your Honor, final thing I would like to say

| |
el the need to
|

mention when there are accusations that I'm part of the

|
conspiracytspeaking with attorneys who I've never spoken with in
my life, inFluding Attorney Peters, I think it was mentioned.

1
That's not helpful to the conversation.
|h 1

If Mr.l Fiorillo and I are going to have a meaningful
|

dialogue, t?e emails where he threatens to go to the BBO against
me have to %top.

If thi; were an attorney that I was dealing with, that would
be somethiné that would be.unethical. I think it would be

important -- I haven't sent any high rhetoric emaills to Mr.

Fiorillo or |his counsel. I just think if we're going to take a
|
step back and cool off a little bit, it has to be -~

i
|
!
I
E
|
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THE COURT:

and cool off.

|
MR. W%LNICKI:

Mr.

general principles of the ethical rules about not

Your expectations I would hope

Fioril#o, although he's not an attorney, would

That means everybody needs to take a step back

would be that
adhere to the

making baseless

accusations or trumpeting up the rhetoric in communications.

THE COURT:

Let's all stay focused on substance,

all right.

I
MR. W%LNICKI: and so then to recap, the Injunctive Relief

Order is s%ill in place with the exception of the

as far as the additional documents.
|

THE COURT:

2022,

gives Mr. Fiorillo until June 30,

compliance!with the Preliminary Injunction.

And i% is my expectation that you're going to

timeframes only

What I said was I'm going to enter an order that

to come into full

work together

so that Mr. Fiorillo can get there in increments and not save

I
everything.

There

I [
can be put |Jinto the account to be paid -- used to

lmay be some monies that have come in that he agrees

pay property

|
expenses, basically money that he would be using to pay property
t

exXpenses anyway.

If a qurrent title owner wants to have that run through an

account wh%re they then make the payment, I'm sure

reach agreément about that.

MR. W%LN;CKI: And, Your Honor, with respect

you all can

to having the

property lﬂsted on Vrbo and his personal website for rent for
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l
L
|
|

future rentals or for entering into agreements concerning the

property,|we had gone over this the last few times.

I just want to make sure there's not going tio be any future

l

rentals of the property that are going to cause us to run back in

on multiple occasions.

THE COURT: So you need to confer with Mr. Fiorillo, who is

b 1

now representing himself, consistent with your obligations under

Rule 9C aﬁd endeavor to reach an agreement on all|of this. This

I trust yﬁu can. All right.

MR.

MR.

THE

MR.

THE

FFORILLO: Thank you, Your Honor.

|
WELNICKI: Thank you, Your Honor.

|
COURT: Thank you all.

MASTERSON: Thank you, Judge.
|

CLERK: Court stands in recess.
1

(Cour# recessed at 3:37.)

E
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1
\
|
|
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\
|
\ I, Mary E. Phillips, a Registered Professional
ReporterJ do hereby certify that the foregoing is a true and
accurate |transcript to the best of my ability from the audio
recording provided to me of the Suffolk Superior, Court
proceedings! in the matter of BSI Westfield, LLC|v Nicholas
Fiorillod held on Thursday, June 2, 2022.

|

' I, Mary E. Phillips, further certify that the
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the action in which this hearing was taken, and further that I am
not financially nor otherwise interested in the outcome of the
action.

|
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