| PUBLIC HEALTH MATTERS |

Child Custody Determinations in Cases
Involving Intimate Partner Violence:

a Human Rights Analysis

| Jay G. Silverman, PhD, Cynthia M. Mesh, PhD, Carrie V. Cuthbert, JD, Kim Slote, JD, and Lundy Bancroft, BA

rights covenants and treaties.

Public Health. 2004;94:951-957)

Intimate partner violence (IPV) and child
abuse are increasingly recognized as major
public health concerns both in the United
States and around the world. One fourth of
women in the United States' and one tenth to
two thirds of women internationally” are re-
ported to be affected by IPV. In US studies,
male partners have been found to be respon-
sible for one third of all homicides of women®
and half of all homicides of children.* The in-
ternational human rights community has also
recognized the importance of violence in fam-
ilies.” The ratifying of the UN Convention on
the Rights of the Child® and the UN Declara-
tion on the Elimination of Violence Against
Women” by a large majority of UN member
states, and the legal actions based on these
documents taken by various states outside the
United States to protect women and chil-

dren,®®

are examples of major human rights
efforts in these areas.

Under human rights law, governments are
obliged to prevent violations of rights by
state actors (e.g., judges, probation officers,
state-appointed custody evaluators, child pro-
tective service workers) as well as nonstate
actors.” This extends human rights protec-

tions to IPV and child abuse, prevalent forms
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Intimate partner violence and child abuse are recognized both as public health
concerns and as violations of human rights, but related government actions and
inactions are rarely documented as human rights violations in the United States.

Men who abuse female partners are also highly likely to abuse the children of
these women. However, family courts are reported to often ignore risks posed by
abusive men in awarding child custody and visitation. Battered women involved
in child custody litigation in Massachusetts (n=39) were interviewed. A recur-
ring pattern of potential human rights violations by the state was documented,
corresponding to rights guaranteed in multiple internationally accepted human

The human rights framework is a powerful tool for demonstrating the need
for legal, social, and political reform regarding public health concerns. (Am J

of violence suffered by women and children
at the hands of family members. Because
human rights (1) focus on the responsibility
and accountability of government versus indi-
vidual perpetrators, (2) encompass economic,
social, and political rights, and (3) allow for
connection with global legal reforms, adopt-
ing such a framework is viewed as critical for
legal, social, and political change to improve
the status of women and children.>*"" Coun-
tries not yet legally bound under treaty pro-
visions (e.g., the United States in the case of
the Convention on the Rights of the Child)
nevertheless can be understood to have an
obligation to observe the “object and pur-
pose” of these agreements.”* Thus, these doc-
uments provide a powerful educational tool
on the nature of human rights and how they
are viewed internationally."

Research is a critical tool for bringing
pressure for compliance—that is, “exposing
the actions of the State to the light of
data”?26%_and the presence of a human
rights framework in research on violence
against women has been specifically called
for."! Health research that centers on human
rights requires breadth in data collection be-
yond traditional measures to allow full de-

tails of participant experiences, and thus en-
hances the potential for sensitivity and rele-
vance to local concerns as well as to interna-
tional social change efforts.>"* Examining
associations between human rights and
health outcomes is often described as involv-
ing assessment of (1) the impact of health
policies, programs, and practices on the
promotion or violation of human rights
and (2) how human rights violations may af-
fect health.” Bringing health and human
rights together provides powerful tools for
translating the documentation of state ac-
tions that violate rights into concrete health
promotion initiatives that governments are
legally, politically, and morally required to
address.”>"® However, this approach has
rarely been used in research efforts to in-
form prevention of IPV or child abuse in the
United States.

Violence against women and their children
in the context of child custody disputes is an
important and complex issue that has histori-
cally been neglected by researchers and prac-
17=20 1t has been widely reported
that child custody and visitation arrangements

titioners.

provide a context for abusive men to continue
to control women and their children,”'®%!
and most highly disputed child custody cases
(i.e., those requiring independent investigation/
assessment) are reported to involve a history
of IPV?*?? Further, contrary to popular be-
lief, there is evidence that fathers who seek
custody of their children through family court
litigation very often obtain either primary or
joint physical custody.**

Children’s continued exposure to abusive
parents may place them at increased risk for
a range of serious health concerns. Children
of women who have been abused by a male
partner are at very high risk of being abused
by these same men, with approximately half
of all children of battered women abused by
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their mothers’ abusers.***® Such children
have been found to suffer high rates of mental
and physical health concerns (e.g., headaches,

failure to thrive, vomiting, diarrhea)?’~%®

and
are more likely to report distress related to
postdivorce parental visitation.>° Children ex-
posed to a male partner’s abuse are also at
prenatal risk; violence against pregnant
women is associated with very preterm labor
and delivery, very low birthweight, and fetal
or neonatal death.* In fact, many of the dele-
terious effects on children of divorce could re-
sult from conflict and violence in the home
that predates, but may precipitate, separation
and divorce."*?

Further research on this issue® and signifi-
cant reform of the legal system are required to
provide interventions that consider the safety
of women and children in such cases.'*%3*
Unfortunately, the judiciary and other actors
appointed by the state to investigate, evaluate,
and make recommendations in cases involving
IPV and child abuse are generally uninformed

19,34

regarding these concerns,™ " resulting in

court rulings that place women and their chil-
dren in danger of continued abuse.'®?%*3
Several professional organizations have pro-
vided guidelines that strongly discourage
granting custody or unsupervised visitation of
children to men found to have perpetrated
violence against the mothers of these chil-
dren,**3%37 and 47 US states, including Massa-
chusetts, have enacted statutes creating legal
presumptions that custody of children not go to
a perpetrator of intimate partner violence.*®
However, concerns about the reported lack of
implementation of such measures persist.>*

A combined health and human rights ap-
proach is particularly well suited to investigat-
ing this problem for the following reasons:

(1) custody and visitation decisions, by their
very nature, implicate state actors (e.g.,
judges, probation officers, state-appointed cus-
tody evaluators, child protective service work-
ers) in endangerment of women and children
and (2) those actions taken by state actors
that result in endangerment correspond to po-
tential violations of international human
rights law related to the rights of women and
children. The Battered Mothers’ Testimony
Project illustrates how state involvement in
the public health issues of IPV and child
abuse may be investigated by use of a human

952 | Public Health Matters | Peer Reviewed | Silverman et al.

| PUBLIC HEALTH MATTERS |

rights framework via documentation of the
problem, dissemination of information, and
pressing for reforms. What follows is a de-
scription of the methods and findings of this
human rights documentation project.

METHODS

Thirty-nine women representing 10 of the
13 Massachusetts family court districts were
recruited to participate in the Battered Moth-
ers’ Testimony Project through social service
agencies and legal providers serving battered
women. Snowball sampling through partici-
pating women was also used. Thirty (77%) of
the participants were White, 5 (13%) were
African American, 2 (5%) were Latina, and 2
(5%) were Native American, closely reflecting
the ethnic/racial diversity of the state of
Massachusetts. (Note: Despite concerted out-
reach efforts, no Asian participants were lo-
cated.) The age range of participants was 24
to 58 years, with the median participant age
being 42 years. Fourteen participants (36%)
reported earning $15 000 a year or less, 11
(28%) earned $15000 to $25000 a year, 8
(21%) earned $25000 to $45000 a year, and
5 (13%) earned over $45 000 a year. Criteria
for participant inclusion were (1) experiencing
violence from an intimate partner with whom
they had had children, (2) engaging in cus-
tody litigation with the abusive ex-partner in
a Massachusetts family court, (3) expressing
dissatisfaction with family court processes/
actors or perceiving that their rights may
have been violated by family court state ac-
tors, and (4) willingness to speak with a docu-
menter about these experiences.

All participants possessed some form of
documentation (e.g., police reports, witness af-
fidavits, restraining orders, child protective
service reports) of IPV, with or without child
abuse, as described in the study. None of the
cases documented involved women’s abuse of
their male partners, nor were there cases in-
volving substantiated child abuse by the
mothers. Several of the women did report
using alcohol, although none was noted to be
an abuser of alcohol. Because the main focus
of this work was accountability of the govern-
ment rather than of abusive partners, docu-
mentation and descriptions of abuse suffered
by participating women and their children

provide a context for examining actions or in-
actions of family court state actors as possible
human rights violations (i.e., the Battered
Mothers” Testimony Project did not focus on
actual acts of partner or child abuse as viola-
tions of participants” human rights).

A semistructured interview instrument to
document the relevant experiences of bat-
tered mothers was developed. The 83-item
interview queried the following concerns:
(1) physical, sexual, economic, and psycholog-
ical IPV and child abuse by ex-partners (both
before and since separation); (2) abusive be-
havior of ex-partners related to family court
litigation; (3) participants’ ability to secure ef-
fective legal representation and other finan-
cial issues; (4) actions of family court state ac-
tors; and (5) perceived discrimination against
participants in the family courts. Interviews
were conducted in participants’ homes, by
telephone, or in project offices. The docu-
menters who conducted the interviews were
trained by the authors in human rights in the
context of violence against women and in in-
terview techniques. Interviews were audio-
taped and averaged 4 hours in length. Writ-
ten consent was obtained before interviews,
and a payment of $50 was provided when
the interview was completed.

Audiotapes were transcribed, and transcrip-
tions were reviewed for accuracy by project
staff. Pseudonyms were assigned and identify-
ing features removed. Qualitative analysis fol-
lowed the approach described by Miller and
Crabtree.®® Interview transcripts were read
initially to identify emerging themes. Coding
schema were then developed to define and
identify particular problems faced by partici-
pants; schema were modified to reflect new
understanding of emerging patterns through-
out the coding process. Interrater reliability
was verified through secondary review of all
coded passages. Coded data were managed
with a customized relational Microsoft Access
2000 database (Microsoft Corp, Seattle, Wash).
Frequency of defined problems across tran-
scripts was assessed, and human rights viola-
tions implicated were identified.

RESULTS

Several themes emerged that corresponded
to a consistent pattern of potential human

American Journal of Public Health | June 2004, Vol 94, No. 6



rights violations by state actors of the Massa-
chusetts family courts against the women par-
ticipating in the project and their children.
These were (1) granting or recommending
physical custody of children to men who had
used violence against the mothers or both the
mothers and their children, (2) granting or
recommending unsupervised visitation of chil-
dren to men who had used violence against
the mothers or both the mothers and their
children, (3) failing to accept or consider doc-
umentation of IPV as relevant evidence in
cases of disputed child custody, and (4) failing
to investigate allegations or consider docu-
mentation of child abuse as relevant evidence
in cases of disputed child custody. All but one
of the women participating in the project pro-
vided testimony documenting one or more of
these state actor—related concerns.

Just over half (21 of 39) of all cases in-
volved one or more state actors granting or
recommending physical custody of children to
men who had used violence against the moth-
ers or both the mothers and their children.
The majority (18 of 21) of these cases in-
volved a judge granting joint or sole physical
custody to the abusive male ex-partner. All
21 cases included documentation of IPV,
with or without child abuse, perpetrated by
male ex-partners; one third (n=7) involved
documentation of both forms of violence. In
addition, approximately one third of these
cases (6 of 21) involved a history of physical
violence against the mother during one or
more of her pregnancies. Approximately two
thirds (13 of 21) of men receiving custody
had violated restraining orders granted by the
court to participating women for protection
from the violence of these men. The majority
(10 of 18) of abusive men granted physical
custody by judges were reported to have
physically or sexually abused their children
during the postseparation period (i.e., during
litigation, while custody/visitation orders
were in effect, or both). Approximately one
fourth (4 of 18) were reported to have physi-
cally or sexually abused the mothers of these
children during this same period. These de-
tails of the extensive abuse suffered by these
women and their children provide insight into
the relevant information potentially available
to state actors in the context of their awarding
physical custody to participants’ ex-partners.
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Slightly fewer than half (18 of 39) of cases
involved family court judges granting or rec-
ommending unsupervised visitation of children
to men who used violence against the mothers
or both the mothers and their children. Judges
were responsible for granting unsupervised vis-
itation to an abusive male ex-partner in all of
these cases; one third (6 of 18) of these cases
also involved other state actors (e.g., state-
appointed custody evaluators, child protective
service workers) recommending unsupervised
visitation to such men. All 18 cases also in-
cluded documentation of IPV with or without
child abuse perpetrated by male ex-partners,
and over one third (7 of 18) involved docu-
mentation of both forms of abuse by these
men. Over two thirds (13 of 18) of men receiv-
ing unsupervised visitation had violated re-
straining orders granted by the court to partici-
pating women for protection from their ex-
partners’ violence. Two thirds (12 of 18) of
abusive men granted unsupervised visitation
by judges were reported to have physically or
sexually abused their children during the post-
separation period. Over one third (7 of 18)
were reported to have physically or sexually
abused the mothers of these children during
this same period. Again, these details of the
abuse reportedly perpetrated against partici-
pants and their children indicate relevant infor-
mation available to state actors making the de-
scribed visitation decisions.

The cases of two thirds of the women we
spoke with (27 of 39) involved family court
state actors failing to accept or consider docu-
mentation of IPV as relevant evidence in
cases of disputed child custody. Most of these
cases (24 of 27) involved judges’ refusal to ac-
cept or consider such documentation when it
was presented by women or their counsel;
this same majority (24 of 27) involved state-
appointed custody evaluators, child protective
service workers, or both committing this error.
In approximately one third of cases (8 of 27),
family court state actors representing all 3 cat-
egories refused to consider documentation of
IPV. In over half of the cases (15 of 27) where
state actors refused to consider such docu-
mentation, men documented to have been vi-
olent to their female partners were granted
physical custody of children by family court
judges. In an additional 8 of the remaining 12
cases, unsupervised visitation was awarded.

Approximately one fourth (11 of 39) of
cases involved state actors failing to investigate
allegations or to consider documentation of
child physical or sexual abuse as relevant evi-
dence in cases of disputed child custody. Five
cases involved judges’ refusal to consider such
documentation or allegations; most (9 of 11)
involved state-appointed custody evaluators or
child protective service workers committing
this same error. Nine of 11 cases included doc-
umentation of child abuse perpetrated by male
ex-partners. In over one third of these cases
(4 of 11), men whose abuse of their children
was not investigated were granted physical cus-
tody of children by family court judges; all in-
volved documentation of these men’s child
abuse. In 4 of the remaining 7 cases, unsuper-
vised visitation was awarded.

Beyond the described refusals by state actors
to consider evidence of IPV or IPV and child
abuse, all 39 participants reported that state ac-
tors dismissed or minimized the relevance of
this abuse to the assignment of custody and vis-
itation, and to the conditions related to these
assignments (e.g., physical exchanges of chil-
dren) that might endanger women.

It is important to note that, although we
collected information related to state docu-
mentation of the described family court ac-
tors’ behaviors, certain behaviors (e.g., those
involving refusal to consider documentation
of abuse) involved reliance on the self-report
of participants.

HUMAN RIGHTS ANALYSIS

The treatment of participants in the Bat-
tered Mothers’ Testimony Project was exam-
ined in the light of international human rights
declarations and treaties. According to the
UN Declaration on the Elimination of Vio-
lence Against Women,” states should exercise
due diligence to prevent violence against
women (box on page 954, Point 1). Findings
indicate that, in the specified cases docu-
mented, family courts across Massachusetts
may be failing to protect battered women and
their children, and in many instances may ac-
tively endanger them by dismissing or failing
to consider documentation of IPV, failing to
investigate or consider allegations of child
abuse against the batterer, and granting cus-
tody, unsupervised visitation, or both to bat-
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Potential Human Rights Violations: Details of Referenced International

Human Rights Documents

Point 1: Right to Due Diligence

According to the UN Declaration on the Elimination of Violence Against Women,
states should “exercise due diligence to prevent, investigate and punish acts of vio-
lence against women, whether those acts are perpetrated by the State or by private
persons,” and a government may be held complicit in such violence where it fails
systematically to provide protection from private actors who deprive any person of
his/her human rights, or where the government condones a pattern of abuse through

pervasive nonaction.”

Point 2: Consideration of the Best Interests of the Child

The Convention on the Rights of the Child (CRC) states: “In all actions concerning
children, whether undertaken by public or private social welfare institutions, courts of
law, administrative authorities or legislative bodies, the best interests of the child
shall be a primary consideration” (CRC, Article 3).° With regard to child custody is-
sues, the CRC requires governments to ensure that children not be separated from
their parents unless such separation is necessary for the best interests of the child
(CRC, Article 9),° and to take positive steps to “protect the child from all forms of
physical or mental violence, injury or abuse, neglect or negligent treatment, maltreat-
ment or exploitation, including sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person who has the care of the child” (CRC, Article 19).°

Point 3: Right to Bodily Integrity

According to the Universal Declaration of Human Rights (UDHR), “Everyone has
the right to life, liberty and security of person” (UHDR, Article 3), and further, “No one
shall be subjected to torture or to cruel, inhuman or degrading treatment or punish-
ment” (UHDR, Article 5).40 The right to bodily integrity is also enshrined in the key in-
ternational treaty articulating fundamental civil and political rights (International
Covenant on Civil and Political Rights [ICCPR], Article 9).** As mentioned in Point 2,
the CRC requires governments to take affirmative steps to protect children from
abuse and neglect by a parent, guardian, or caretaker (CRC, Article 19).6

Point 4: Right to Nondiscrimination

According to UDHR Articles 2 and 7%° and ICCPR Article 2, all people are equally
entitled to their human rights “without distinction of any kind as to race, color, sex,
language, religion, political or other opinion, national or social origin, property, birth or
other status” (UDHR, Article 2).*° The Convention on the Elimination of All Forms of
Discrimination Against Women specifically articulates the right of women to be
treated equally with men in all areas of human society and requires governments to
take affirmative measures to eliminate gender discrimination.*?

terers. Thus, in many of the cases presently
described, family courts appear not to be ad-
hering to the due diligence standard.
Findings also indicate that the Massachu-
setts family courts may have failed in speci-
fied cases to sufficiently consider the “best in-
terests of the child” (Point 2). The Convention
on the Rights of the Child specifically directs
governments to protect children from abuse.®
Family courts may be understood to fail to
act in the best interests of the child when
they grant custody or unsupervised visitation
to a batterer or child abuser, fail to consider
documentation of IPV (and the implications
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for children), or ignore or fail to investigate al-
legations of child abuse.

This conduct raises additional concerns
given that granting custody of children to per-
petrators of IPV is strongly discouraged by
Massachusetts’s own laws regarding judicial
conduct. The Massachusetts Presumption of
Custody Law™ directs judges not to place a
child in the custody of an abusive parent, de-
claring this to be against the child’s best inter-
ests; judges not adhering to this directive must
document the basis for such contrary decisions.

The Massachusetts family courts may also
be violating the human rights of battered

mothers and their children to “bodily in-
tegrity” in specified cases, including freedom
from violence, one of the most fundamental
human rights enshrined in both the Universal
Declaration of Human Rights*® and the Inter-
national Covenant on Civil and Political
Rights* (Point 3). Our findings indicate that
the family courts may be violating women’s
and children’s rights to bodily integrity when
they order custody and unsupervised visita-
tion arrangements requiring battered women
and their children to maintain ongoing, poten-
tially dangerous contact with their abusive ex-
partners. This violation is compounded in
cases involving child abuse.

International human rights law also pro-
vides that “All are equal before the law and
are entitled without any discrimination to
equal protection of the law”***! (Point 4).
Findings of state actors in the family courts
failing to consider documentation of IPV or
to investigate allegations of child abuse indi-
cate that battered women and their chil-
dren’s rights to equal protection of the law
and to nondiscrimination are probably
being violated.

Finally, this is but a small subset of the
concerns reported to the project by women
regarding their treatment by these state insti-
tutions; other concerns include (1) economic
integrity as compromised through the unrea-
sonable assignment of court-related costs, in-
adequate assignment of child support, and
refusal to enforce child support orders;

(2) safety as compromised through conducting
face-to-face mediation between battered
women and their abusers; (3) discriminatory
treatment on the basis of race, ethnicity, class,
sexual orientation, or immigrant status, and
through the biased nature of child custody
evaluations and reporting; and (4) human dig-
nity as compromised through the degrading
and dismissive nature of state actors’ re-
sponses to the concerns of battered women
attempting to protect their children. See box
on page 955 for participant comments illus-
trating concerns and distress regarding family
court experiences.

STRATEGY FOR REFORM

The long-term value of human rights—
oriented health research is determined largely
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I EEEEEEE—
Comments by Participants in the Battered Mothers’ Testimony Project

= “| don’t think there is a worse thing in the world than not being able to protect your
children. Like someone got my hands tied behind my back and I’'m watching them

beaten up, and | can’t protect them.”

« “It’s absolutely crazy-making to not be permitted to protect your own child . . . to
send her [on visits], to see her being abused and not be able to do anything about

it.”

« “| can’t stress enough how awful it is, how awful it is to be battered . . . and not to
be able to get away from that, to go to a court and have them give you more of the
same—not only not protect you from it, but give you more of the same.”

* “Unless there are major changes [in the family court process], | will never believe
that a woman and [her] children will be protected.”

Source. Cuthbert et al.*

by effective dissemination of findings to raise
awareness of the relevant issues, the proposal
of practical reforms, and the creation of a po-
litical climate to maximize the likelihood of
adoption of such reforms. The project has
pursued several strategies in this regard. Our
first step was to hold a “human rights tribu-
nal” in May 2002 at the Massachusetts State
House. At this event, several battered moth-
ers described succinctly and powerfully the
most serious human rights abuses they had
suffered for an audience of policymakers, ad-
vocates, community members, and the press.
A visual display was created for the tribunal
that included artistic and creative works de-
signed to capture the impact on women and
children of the abuses being denounced, and
written testimonies by women who were not
able to speak at the event.

Maintaining a participatory model of re-
search, the project solicited suggestions by
participating battered mothers for reform of
the family courts that might afford battered
women and their children greater protections,
and it integrated these into the list of reforms
indicated through our analyses. The major re-
forms called for include (1) greater accounta-
bility assigned to family court state actors,
(2) transformation of the Guardian ad Litem
(GAL) system to require expert consideration
of IPV and child abuse, (3) enforcement of
current laws and policies designed to protect
victims of IPV and child abuse, and (4) cre-
ation of support systems for battered mothers
involved in family court proceedings.

The final project report, released in Novem-
ber 2002, is available from the Wellesley
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Centers for Women (http://www.wcwonline.
org/wrn/batteredreporthtml). This report is
grounded in international human rights
treaties and principles, and it provides illustra-
tions through details of cases we have investi-
gated. The report also highlights findings from
interviews with state actors and focus groups
and from a written survey of service provid-
ers. Equally important, the report provides ex-
tensive specific recommendations for institu-
tional reforms.

The final phase of the project has involved
efforts to create the political climate neces-
sary for such reforms. Strategies have in-
cluded (1) presenting findings and proposed
reforms to community groups, academic in-
stitutions, and professional organizations
across the state; (2) identifying groups will-
ing to take primary responsibility for pro-
moting specific proposed reforms; (3) creat-
ing a statewide network of professionals
committed to family court reform; (4) foster-
ing the creation of localized grassroots
groups to advocate for the rights of battered
mothers and their children; and (5) advocat-
ing for national replication. Replication of
the project is currently under way or has
been completed in 5 other states in the
United States.

It is very important to note that Massachu-
setts has taken several important steps to at-
tempt to ameliorate the problems presently
documented. For more than a decade, Massa-
chusetts family courts have sponsored state-
wide training of family court judges regarding
issues of domestic violence and have provided
judges with forms to facilitate compliance with

the state’s custody presumption statute. Family
court probation officers and other court em-
ployees have also received training on the
handling of domestic violence in child custody
disputes. The state’s family courts have made
training on domestic violence mandatory for
investigators to receive court appointments.
Additionally, a network of court-based domes-
tic violence advocates are now available in
most family courts across the state to assist
battered women and refer them to legal re-
sources. Massachusetts family courts have also
developed and adopted a set of standards for
GAL practice to guide investigations regarding
child custody determinations. In January
2004, a process of reviewing complaints re-
garding GAL practice was formalized; poten-
tial consequences of this review include exclu-
sion of the GAL from all future family court
investigations. However, current state funding
of the family court system is inadequate to im-
plement this critical oversight mechanism.

Although these efforts reflect the strong
commitment of many in state government to
these issues, and place Massachusetts well
ahead of many states in attempting to reform
the family court system, it is also important to
note that there is, unfortunately, no evidence
that these efforts have lessened the steady
stream of women seeking assistance from do-
mestic violence service providers based on
their perceived mistreatment in the family
courts. Future investigations should assess
how such measures have been implemented
and their impact on family court practice.

CONCLUSION

Our findings indicate that in specified doc-
umented cases, state actors in the Massachu-
setts family courts may be failing to act in ac-
cordance with international human rights
standards when making child custody and
visitation recommendations and decisions in
cases involving IPV. Through such violations,
they may be complicit in ongoing acts of
harm against battered women and their chil-
dren. Specifically, it appears that Massachu-
setts family courts actors involved in the cases
examined (1) failed to exercise due diligence
and provide equal protection under the law
by their reported refusal to consider docu-
mentation of IPV or child abuse, and their re-
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ported refusal to investigate allegations of
child abuse in cases involving documentation
of IPV; and (2) failed to protect the bodily in-
tegrity of battered women and their children
and act in the best interests of children by
granting physical child custody or unsuper-
vised visitation to men who have abused the
children’s mothers and, in many cases, the
children themselves. Accountability for these
actions through meaningful oversight is criti-
cal owing to the primary role played by the
family courts in protecting children in cases of
disputed child custody.

It is important that these data be recog-
nized as documentation of a set of issues
based on reports of affected individuals (i.e.,
battered women referred to the project based
on their dissatisfaction with family court out-
comes or processes) rather than an attempt at
definitive research into the prevalence and
nature of the types of cases discussed. Re-
search to answer these critical questions
should include a representative sampling of
cases, complete review of case files including
GAL reports (available for review only to liti-
gant attorneys under current Massachusetts
law), judicial findings and transcripts of court-
room statements, and collection of attorney
reports. Such work would greatly advance our
understanding of both the problems (e.g., how
often is evidence of IPV or child abuse pre-
sented and not considered, and whether lack
of consideration is related to court bias or to
technical rules of evidence disallowing admis-
sion of such critical information) and potential
methods to improve family court practices to
better protect battered women and their chil-
dren. In tandem with such efforts, research is
needed to understand the impact of the range
of custody and visitation outcomes currently
ordered through family courts on the children
these courts are charged with protecting. Rep-
resentative samples of families involved in
custody disputes should be assessed longitudi-
nally to answer these central questions re-
garding family court practice.

Because IPV and child abuse are global is-
sues, and because human rights norms and
standards are relevant internationally, the use
of a health and human rights framework max-
imizes the relevancy of this type of research
and action and the potential for replication in-
ternationally. The abuse of women and chil-
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dren by men is evident across the globe, as
are the responsibilities of governments in re-
gard to these concerns. Thus, the human
rights analysis applied to these cases is proba-
bly relevant and may be applied in other na-
tions whose domestic laws are quite different.
Further, the focus on institutional violations
and accountability may be particularly power-
ful in areas such as IPV and child abuse
where broad social and legal changes are nec-
essary to remedy public health concerns. As
discussed earlier, this type of approach to
health and human rights can lead to concrete
public health initiatives to which governments
may be considered obligated to respond. ®
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