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TtffASONS FHTt THE BOABB’.S PEOSIOia

L INTRODUCTION

applied under Section 141 of the Labour Relations Code seeking leave
of BCLEB No. B318/94. In that decision, the original panel

under Section 99 of the Code for a rertiew of an arbitration

The Union has

to apply for reconsideration
dismissed the Union’s application

award issued by Arbitrator John Kirme. Arbitrator Enzie dismissed the grievance of Indu
Parhar, a maternity nurse, against her dismissal by the Employer.

1

On March 20, 1995, we held a hearing at which the parties were invited to present oral
the merits of the reconsideration appUcation, On March 31, 1995, we issued a

2

argument on

brief decision without reasons in which we wrote:

The Employer had inadvertently failed to produce certain
documents referred to as the Gammie charts. The Gamme charts
feU within the scope of the arbitrator’s order for the produchon of
documents. Before the original panel, the UniOT arguedtint the
Emoloyer’s failure to produce the Gammie charts resulted in me
denial of a fair hearing. The original p^el rejected tot
argument In its Section 141 appUcation, the Union ^gues tot
the original panel appUed the wrong test in decidmg tot issue.

We have concluded ott the Union was denied a ot
hearing as a result of the Employer’s failure to produce the
Gammie charts.

In the event ott the Union’s Section 141 application were
to be granto, the parties differed over the ^propriate remedy.
More particularly, the parties disagreed as to whether the n^ter
should be remitted to arbitrator Kinrie or whether^^s deciaon
should be set aside and be fiiUy reheard by a new arbitrator. We
have concluded ott the matter should be remitted ot arbitrator
Kiime.

The parties did not address what evidence arbitrator Kume
should hear, in the event that we remitted the matter to ot.
Arbitrator Kiime wiU decide what eridence he wiU need to hear
arising out of the Gammie charts.

FuU reasons for this decision will foUow at a later date.
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of law and policy under the Code regarding
We have overturned the

The present case raises an important issue
the failure to comply with an Order for production of documents

the reasons for our decision.
original panel’s decision. These are

n. background

The Employer dismissed Parhar from her employment on June 15. 1992. The Employer
alleged that Parhar had harshly shaken a crying newborn baby and shouted at it "wtil you shut
up- during the early morning of June 7, 1992. This incident had been reported to the

a patient named Lucy Ramsey. At all itmes. Parhar has demed the allegation

4

Employer by

against her.

All three of the other nurses working on the sluft in question. Danica Ackerson. Lmg
None of them witnessed the incident

Pritchard, and Viola Kan, were caUed to give evidence
testified to by Ramsey.

During the course of the arbitration, the Arbitrator ordered that the foUowing documents
be produced for inspection: "Complete medical charts of all patients (mothers and infants) of

Square for June 7. 1992 for the period 0100 to 0400 hours.' Arbutus Square is the
name of the ward in which the alleged incident took place,

concluded that Parhar did vigorously shake and shout at a newborn baby
June 7, 1992 (p. 23). The Arbitrator’s reasons for this

. 23-26 of his award. At p. 26 of the award, the Arbitrator stated:

6

Arbutus

The Arbitrator

at approximately 2:30
conclusion are set out at pp

a.m. on

The Union also refers ot the fact that Ramsey’s evid^^
as ot what she saw and heard was not corroborated by any ofthe
other adults on the Arbutus Square ward at the time I do not find
this fact surprising as there is no evidence from ei^er J^^ey or
the grievor that any other adult was in the vicmity at ot?-
The evidence is that the viewing glass is quite so t^iat m
order for someone to be heard from the nursery in the hafiway the
person would have ot shout If that is what is required to h^
^om the hallway, I do not find it reasonable
bedroom, that much farther away, might hear it. ^ all tehh^,
that is where Kan was at the itme. In my view, the evidence d^
not establish that she was at the nursing station at the time the
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incident occurred. Tlie odier two nurses Pritchard ^cker^n
were in McLean-Forcman’s office with the door shut
dozing during their break. In these circumsmces, I do not find
the fact that they did not hear anything as raising an inconsistency
with respect to Ramsey’s evidence. In my viev^ the evidence
does not show that any of the other adults on the floor were in a

hear the events tesUfied to by Ramsey.position to see or

FoUowing the publication of the Arbitrator’s award, the Union discovered as a result of
other proceedings that the Employer had failed to disclose charts, referred to as the Gammie
Charts, that fell within the scope of the Arbitrator’s order. These were the charts of a patient
named Gammie and her infant. On their face, they appear to disclose that the Gamime baby

June 7, 1992. The parties agree that

8

was admitted to the nursery in question at 2.25 a.m.

the Gammie charts teU us that an admissions nurse, whom the Union teUs us is Catherine Fox,
the ward at around the itme of the incident. The Employer submits that

the ward when the incident occurred, as Ramsey

on

and Gammie were on

there is nothing to establish that they were

was not precise as to the time. Ramsey’s evidence, both counsel teU us, was that the incident
took place sometime in the period from 2:25 a.m. to 2:35 a.m. The parties are further agreed

assessment of the infant Gammie in the nursery at about the same
that the Gammie charts disclose that during the relevant time penod, ■—

on

that Parhar conducted an

time. The Union alleges

Kan performed duties which required her to be in the nursery, at the nursing station
adjacent to the nursery, and in Room 13 on the ward (where Gammie was admitted) which is

that the Gammie charts place Kan

nurse

hallway from the nursery. The Employer agrees
The Union further alleges (and this is expressly denied by

across a

in Gammie’s bedroom at 2:30 a.m

that the charts disclose that Kan and/or Fox had direct contact with Parhar atthe Employer)

this time. The Union alleges that either Kan or Fox would have deUvered the infant Gamime
to Parhar and were therefore in a position to observe Parhar’s behaviour and demeanour at the
time the event is aUeged to have taken place. The Union alleges that the charts record that Kan

of Vitamin K to the infant by Parhar during the relevant timechecked the administration

period.

here to note that we do not make any concrete fadings with respect to theWe pause

above matters. These are matters which we leave to the Arbitrator to determine.
9
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TfTH ORIGTNAT. PANg-T.*S DECISIONm.

●me original panel dismissed the Union's Section 99 appUcation. It acknowledged that
ie charts fell within the scope of the Arbitrator's order for producUon of documen^

not discovered and produced until weU after the arbitration hearing, t
treated the issue as one of 'new evidence”. It held that in an appUcation f« review of an
arbitration award on the basis of "new evidence” the Board must be satisfied

to be determined and results in a strong probability that

10

the Gammie -.

and that they were

evidence goes to the heart of the issues
material and determinative effect on the ongmal decision.it will have a

The original panel was not satisfied that there was a strong probabiUty that the
evidence would have a material and determinative effect on the original decision and dismissed
the Union’s Section 99 application.

new

11

UNTON’S AKGUMENTIV.

test for admissibility of
The Union argues that the original panel erred in applying a

It emphasizes that the Employer failed to produce relevant documents despite
the Arbitrator's order requiring their production. The Union argues that the appropmte test
in those circumstances is whether the Employer's failure resulted in the denial of a fair hearmg.

that the Employer's efilure to produce the Gammie charts did result m

12

the denial of
It argues

a fair hearing.

nie Union submits that the poUcy basis for the test with respect to new evidence is to
inadvertently failing to disclose evidence at the

the basis for an s^peal.

13

discourage parties from either deliberately or
original hearing and then subsequently relying upon that evidence as

that that poUcy consideration does not apply in the present case, where the EmployerIt argues

failed to comply with the Arbitrator's order for the production of documents.

In those circumstances, the Board ought not to encourage a practice whereby one party
intentionally or inadvertently fail to produce documents which have been ordered produc^

arbitrator. It should be the Board's poUcy to discourage non-compliance with arbitrator’s

14

can

by an

orders.
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the Union relies upon G. (J.P.) v. British Columbia
ChiU Service) (1993). 77 B.C.L.R. (2d) 204 (C.A.). We will

In support of its argument

(Superintendent of Family & '
refer at greater length to this decision in the "Analysis" section below.

15

result of the Employer’s failure to produce the Gammie
of Fox and Gammie on the ward at the time

The Union submits that as a16

charts, the Union was unaware of the presence
have taken place. The Union alleges that the chartsthat the alleged incident is claimed to

di:«:lose that Fox and Kan were either at the nursing station, in Room 13. or in the nursery
itself at the itme the alleged misconduct is said to have talten place. Moreover, the charts

the relevant time and the participation of Kan inidentify duties being performed by Parhar at
at least some of them.

The Union argues that the credibiUty of Ramsey’s story is key to the case. If the Union
able to estabUsh that other individuals such as Kan, Fox or Gammie were in a position

heard conduct consistent with Ramsey’s allegations, and that

17

were

in which they would have seen

they did not observe or hear such conduct, this would be extremely significant evidence for the
or

Union’s case.

have the Board refer the matter to a new arbitrator for
JjTuyersit& du Qudbec d Trois-Rivi^res v.

As a remedy, the Union seeks to

a full r&-hearing. Among other cases, it refers to

iMrocque, 93 CLLC 114,020 (SCC). The Union argues that a new hearing is the appropnate
remedy where there has been a denial of a fair hearing. It further argues that it is unreasonable
tD expect that the Arbitrator will be able to re-hear the evidence to the extent which it is
necessary in this case and not be influenced by his previous deliberations.

18

V. -F.\fPT.OYER’5; ARGUMENT

The Employer argues that there are two competing interests at stake: on the one hand,
Ihe right to a fair hearing and on the other hand, the finality of an arbitration award. The issue
;in the present case is whether the non-production of the Gammie charts resulted in a denial of
a fair hearing. The test to be appfied is a modified 'new evidence" test: modified to account
for the production order and failure to produce, but still requiring the applicant to show
materiality and that the document goes to the foundation of the arbitrator’s decision.

19
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the B.C. Court of Appeal’s statement in G.(J.P.), supra,
of fresh evidence do not ^ply when relevant, available

evidence has not been put before the hearing judge because it has not been disclosed to counsel
The Employer argues that does not mean, however, that no rules apply,

of sufficient importance to conclude that there was a
that the Court in supra, made a

The Employer acknowledges20

that the usual rules for the admission

by his or her client
A document may be ”relevant" but not

denial of a fair hearing. The Employer argues

judgment on the quality of the evidence as did the Courts in earUer cases, where there was a
deUberate withholding of or false evidence: See for example Fulle.on v. ^

Gusola (1991), 50 CPC (2d) 154 (BCSC). The test
evidence cannot be less strict than where the appUcant

fraud. Where fraud or intentional misleading

B.C.L.R. (2d) 273 (C.A.); and Lemmon v.
for an inadvertent failure to produce

can show a deUberate withholding of evidence or ...
stiU relate to the foundation of the decision or be matenal to theis alleged, the evidence must

nre test should be the "new evidence test" without the requirement for due diUgence.case.

the Gammie charts disclose that an admissions nurse and
of the incident. The charts also show that Parhar

Applied to the present case,

Gammie were on the ward at around the itme

conducted an assessment of the infant in the nursery. The Employer argues that the charts do
not teU us anything that is inconsistent with the findings made by the Arbitrator, 'tte

at the medications counter at 2:35 a.m. and concluded that

*u

Arbitrator understood that Kan was

Kan may weU have been in a bedroom at the time of the incident. The Gammie charts confirm
that finding as they place Kan in Gammie’s bedroom, where Kan performed certam admissions
functions.

matter of seconds to occur.The incident described by Ramsey would have taken a

Ramsey was not specific as to the time of the incident. Accordingly, the fact that Parhar
conducted an admissions assessment on the Gammie infant in the nursery at about the same
time is not inconsistent with the incident. The fact that Fox brought a patient to the ward is
similarly tangential to the issue in the case. It is possible (indeed probable) that Fox was not

the ward or that she was in a room on the ward at the time of -^e incident,

that the Gammie charts do not go directly to the fundamental issue

they inconristent with the findings of the Arbitrator. The charts
not material, nor do they go to the foundation of the Arbitrator’s award.

22

on

The Employer argues

before the Arbitrator, nor are

23

are
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In the alternative, the Employer submits that tile matter should be remitted to Arbitrator
Kinzie. The Employer argues that the policy of the Board is, and should be, to remit to the
arbitrator, unless on the facts of the case, a determination can be made that there is reason to
believe that he has lost his neutrality. In the cases cited by the Union, there were valid reasons

the conduct of the arbitration boards to justify remitting the matter to

24

a new

based on

arbitration board. In the present case, the Arbitrator has made no error or in any other way
indicated that he would not be able to objectively hear additional evidence,

arguing that the case should be remitted to a new arbitrator, the Union is asserting a reasonable
apprehension of bias. There is no basis in this case to support that contention. The Arbitrator
has not misconducted himself in any way. There is no reason to believe that the Arbitrator

In essence, by

could not receive new evidence and fairly decide the case.

VI. ANALYSIS

We have concluded that the original panel's decision is inconsistent with the principles

expressed or impUed in the Code in applying the test which it did in the circumstances of this
case.

25

In cases involving new evidence, the rationale for the Board’s approach is based to a
the statutory policy that labour disputes be settled expeditiously and

26

large extent on

conclusively. That policy is expressly incorporated in the Code in Sections 2(l)(d), 84(2), 89
and 138.

The need for fmality in labour relations decision-making was weU expressed by the
Ontario Labour Relations Board in Detroit River Construction Ltd., 63 CLLC 116,260 in the

following terms:

27

It stands to reason that when a party ot gone through the ordto,
expense and inconvenience of a hearing and obtained a decision
in his favour, that he should not be deprived of the benefit of that
decision except for good cause. The Board ought not to encourage
a practice whereby one partv can remain irlent throughout a
hearing, and after he has discovered the weak points in his
adversary’s armour be permitted to e^loit them by calling
evidence at another and later hearing which he could and should
have presented at the original hearing. If it were otherwise, the
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to ceaseless and never-

SU"WS i”.=l.d= to «.= o»t M
and no one could ever safely rely on ^y decision as finaUy
settling the rights of the parties, (p. 1117)

case

Given that underlying rationale, the Board has set certain prerequisites that a party must
evidence following the conclusion of an

28

meet before it will be allowed to introduce new

original hearing or arbitration.

have concluded that a different poUcy ought to apply to

involving a faUure to comply with an order for the production of documents.
For the reasons that follow, we29

cases

FuU pre-hearing disclosure, both of particulars and relevant documents, is necessary to
in Section 2 of the Code and the puqwse of

30

achieve a number of purposes of the Code set out m
82 of the Code. Full pre-hearing disclosure serves those purposes

number of important fair
arbitration set out in Section

both Board and arbitration hearings. There are awith respect to

hearing and labour relations reasons for this.

First, full disclosure ensures fairness in the hearing process in that it enables each party
meet at the hearing. This enables each party to answer

31

to Imow the case that it will have to

the other party’s case.

stated by the Board in B,C. Hotels Association, BCLRB No. LI 16/83:Moreover, as32

Labour relationships are founded, at least in
of trust and fair dealing: Corppratign gf Jh? DiStn(?t.j2I
Chilliwack. BCLRB No. L362/82. A -victory for one side m a
labour relations adjudication (whether it be at aAitration, or ^fore
this Board), based upon the concealment of one s evidential
resources" or exploitation of the opposing side s ignorance may,
in the long run, prove Pyrrhic indeed, (p. 4)

Board or arbitration hearing, there are .usually a number of factualSecond, prior to a

and legal issues dividing the parties. Full disclosure enables the parties to see more clear y
what their true differences are - both factual and legal. In many cases, this will lead to
settlement of the entire dispute between the parties. Even where this is not the case, fuU

33
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I

the issues in dispute. This process is necessary

2(l)(d) and 82 of the Code which read as follows:
disclosure often enables the parties to narrow

to achieve the purposes set out in Sections

The foUowing are the pulses of this Code:
to promote conditions favourable to ^ the
orderly, constructive and expeditious
setdement of disputes between employers
and trade unions;

(1)2.

(d)

and:

('ll It is the purpose of this Part to constitute rnethods
and prcxriures for determining grievances and resolvmg disput^
Mder the provisions of a collective agreement without resort to
stoppages of work-

82.

(2) An arbitration board, to further the purpose
express^ in subsection (1), shall have regard to the real subsUmce
of fte matters in dispute and the resp^tive merit of the^s^ons
of the parties to it under fte terms °f tits

sh^ apply principles consistent with the mdustnal relahons
^Ucy of ot Code, and is not bound by a strict legal
interpretation of the issue in dispute.

and

Settlement of some or all of the dispute by the parties themselves, without the need for
"orderly, constructive and expeditious" form of

between the parties also assists arbitration boards

34

third party adjudication, is of course the most
settiement. Reducing the number of issues ...

-have regard to the real substance of the matters in dispute and the respecUve meat of the
it under the terms of the collective agreement".

to

positions of the parties to

ine of issues between the parties assists
of considerable

Third, full disclosure and the consequent narrowing
its efforts to issue decisions more expeditiously. This i

large percentage of the applications before the

35
is

the Board in

importance to employers and trade unions
Board must be dealt with in an expedited manner. These include applications related to strikes,

for certification and decertification; unfair labour pracUce

as a

lockouts and picketing; applications

complaints - particularly those governed by Section 5(2) of the Code; and essential service
In all such applications, the Board is required to expedite both its process an

for the Board to achieve the statutory purpose
designations

its decision making. FuU disclosure is necessary

of expeditious resolution of labour disputes.
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with the irghts and duties of the parties, the Board is
"to ensure that the pubUc interest is protected during labour

Fourth, in addition to dealing

charged with the responsibility - . ,

disputes" (Section 2(l)(e) of the Code). This is of particular importance m labour disput^ m
which the Board is caUed upon to designate essential services, such as those involvmg polrce,
fire-fighters or hospitals. FuU disclosure enables the parties to more clearly present their
respective positions to the Board. This in turn assists the Board to decide what the appropnate
level of essential service designations ought to be. FuU disclosure thereby assists the Board to
ensure that the pubUc interest is protected during labour disputes involving essenual services.

36

"to encourage the use of mediation as a disputeFifth, another purpose of the Code is

resolution mechanism" (Section 2(l)(f)). Tbe more fuUy each of the parties is mformed of e
amenable will the case be for mediation as a dispute resoluUon

to mediate disputes that

37

other party’s case, the more
mechanism. The Board’s Special Investigating Officers (SIOs) serve

fully mformed the parties are (and thus the more fully
the likelihood that mediation will succeed.

brought to the Board. The more
informed the SIO is), the greater

are

For all of these significant fair hearing and labour relations reasons, the purposes of the
disclosure both for arbitration hearings and hearings beforeCode are served by full pre-hearing

the Board.

An arbitmdon board’s authority to order the pre-hearing production of documents is
therefore essential to achieving the purposes set out in Sections 2(l)(d) and 82 of the Code.
To the extent that the parties do not comply with aibitrators’ orders to produce documents, the

of Sections 2 and 82 of the Code will be frustrated.

39

purposes

In view of that, the Board in exercising its review authority of arbitration awards under
which will encourage parties to comply with

40

Section 99 of the Code, must adopt a poUcy

arbitrators’ orders to produce documents. FaUure to comply with those orders should car^
substantial risk, to ensure both fairness to the other party and to achieve thewith it some

purposes set out in Sections 2 and 82 of the Code.

applied by the original panel, namely that there must be a strong
material and determinative effect on the original

It will be the rare document that will have

In our view, the test

probability that the document will have a
decision, will not achieve those statutory purposes

41

.>p
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a strong probability of having a determinative effect on the arbitrator s decision. Accordingly,
the party which has failed to comply with an arbitrator’s order for production, will face a very
small risk for that failure. This will neither ensure fairness to the other party nor promote the

achievement of the purposes set out in Sections 2 and 82 of the Code.

We note that in G. (J.P.), supra, the B.C. Court of Appeal has held that the usual rules
for the admission of fresh evidence do not apply when relevant, available evidence has not been

put before the hearing judge because it has not been disclosed to counsel by his or her client
(p. 209).

42

In that case, the Provincial Court had granted permanent custody of four children to the
The oldest of the four children had been

43

Superintendent of Family and Child Service,

interviewed by social workers, a teacher and an R.C.M.P. officer. The interviews were taped
and transcripts of the interviews were prepared. It was argued that the oldest child, who at
first denied any abuse, was influenced to make allegations of sexual misconduct against the
father. Counsel for the parents asked counsel for the Superintendent for copies of all reports.
Counsel for the Superintendent was not given copies of the interview transcripts.
Consequently, they were not made available to counsel for the parents prior to the Provincial
Court hearing. The interview transcripts came to light during the course of a subsequent
criminal trial brought against the father. The Court of Appeal stated, "It is apparent that these

transcripts might have been useftil for cross-examination of the teacher and social worker who
were called at the hearing" (p. 208).

On appeal to the B.C. Supreme Court, the interview transcripts were sought to be
admitted as fresh evidence. The Supreme Court judge, without reading the transcripts, declined
to admit them. The Court was prepared to assume that the oldest child had denied sexual

assault in the early stages of his interviews, and on that basis, decided that the Provincial Court
judge would have reached the same conclusion even if the transcripts had been made available
to counsel for the parents.

44

However, the Court of Appeal held:45

With respect, it is our view that the learned appeal judge
should have read the transcripts and admitted them into evidence.
The usual rules for the admission of fresh evidence do not apply
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when relevant available evidence has not b^n put before foe
h^g judge because it has not r
orto client: Fullerton v. Matsqm (Distna) (1991), 62 B.C.L.R.
(2d) 273 (C.A.)

In addition, also with respect, the importoj^e of these
interviews was not just that the oldest boy had initially demed

as assimed by the appeal judge.
also showed the extent to which that bpyjr^ g fo our^Ciewinfluenced to make any allegations against Mr. G. in our view,

ofZ relaxed rules which apply ot protection
proceedings there is no reason why foe ordinary rules governmg
^ n civil aAd criminal proceedings should

the disclosure of pertinent evidence. ... (p. 209, emphasis
both

to

added)

As can be seen from the latter paragraph, the Court of App^ made a judgment about
of the missing transcripts ot foe proceedings.

46

foe importance

We agree with the Employer that not every faUure to produce a document ordered to be
matter how unimportant the document is with respect to the merits of the c^,

denial of a fair hearing. Where should foe
foe denial of a fair

in G. (J.P-) offers some

'7

produced, no

ought ot result in a conclusion that there has been a
those documents not produced that will result inline be drawn between

hearing and those that will not? The B.C. Court of Appeal's decision
guidance. It states:

The nature and correctness of foe allegations
TP<;nect to foe oldest boy were ob\iously a matter of considerable
respect ot the considei^le My eyidenc^ w^

SS md= of foe hW at l-t
in part, centred around this qu^hon and im^t
in that respect mustm uiai i«i^^ — be considered to have had an important
influence on the entire case agamst the parents, (p. 208)

209 of foe decision, foe Court went on
As noted from foe passage previously quoted from page
to refer to foe importance of foe interview transcripts.

The Court also stated: 'We do not wish to suggest that the conclusions reached in the
courts below were not correct. -Ihey may weU be irght.- (p. 206). This last comment m^

strong probabiEty that the document will have a determinative

48

it clear that there need not be a
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effect on the original decision. On the other hand, the Court’s comments as to the importance
of the documents suggest that it is possible that the conclusions reached in the Courts below

Those comments suggest that the documents may have affected the
were not correct,

correctness

conclusions reached in that respect

the entire case against the parents."

The Court said "the
of the allegation of sexual misconduct against the father,

must be considered to have had an important influence on

describe the test this way: if the document that was not producedTo sum up, we may

is material to the case, in the sense that it may have affected the result of the case, then the
in the denial of a fair hearing. Therefore, as already stated, the

49

failure to produce it wUl result
document need not have a strong probability of having a determinative effect on the arbitraUon

That test will not encourage parties to comply with arbitrators’ orders to produceaward,

documents and ensure fairness; nor wUl it promote the achievement of the purposes set out in
Sections 2 and 82 of the Code.

On the other hand, the document needs to be more than simply relevant (every document
ordered to be produced by an arbitrator will presumably be relevant). As noted at the beginning
of our analysis, there is a poUcy set out in the Code that labour disputes should be setUed _

sense to interfere with an arbitration

50

expeditiously and conclusively. Thus, it would make no
award where the document that was not produced could not have affected the result of the case.

It is our view that the test which we have adopted balances both the need for a fair

hearing and the need for expedition and conclusiveness. Moreover, the party which has failed
to comply with an arbitrator’s order for production will face a very real irsk of intervention as
a result of its failure to disclose.

51

Applying the test to the circumstances of the present case, we are satisfied that the
Gammie charts may have affected the result of the arbitration. The central issue before the
Arbitrator was whether or not Parhar vigorously shook and shouted at a newborn baby at

approximately 2:30 a.m. on the morning of June 7, 1992. Parhar consistenUy denied that
allegation. The potential presence of other persons, such as Kan, Fox or Gammie at a place
or places where they would have seen or heard Parhar shaking or shouting at the baby, if she
had done so, is significant to the central issue before the Arbitrator. Of course, where those

at the critical time and what opportunity they would have had to see or hear

52

persons were
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Parhar shaking or shouting at the baby if she had done so, are factual determinations which we
leave to the Arbitrator.

The Gammie charts may disclose that Kan and/or Fox were either at the nursing station,
in Room 13 or in the nursery itself, at the time the alleged misconduct is said to have taken

of Gammie and Fox on the ward around the time

53

place. In addition to disclosing the presence
of the alleged incident, the Gammie charts also indicate with considerably more precision than

the arbitration the whereabouts of Kan around the time of the incident.was available at

Because the charts were not produced to the Union by the Employer, the Union was not able
satisfied that the Gammie charts may have affected theto explore these possibilities. We are

result of the case and that the Union was therefore denied a fair hearing.

We hasten to add that nothing we have said above should be taken as limiting the scope
of the evidence that the Arbitrator will need to hear arising out of the Gammie charts.
Moreover, we leave the factual determinations in their entirety to the Arbitrator.

We now turn to the issue of remedy. The Union argued that the Arbitrator s decision
should be set aside and that the matter be fully reheard by a new arbitrator. Section 99(1) of
the Code provides as follows:

54

99. (1) On application by a party affected by the decision
or award of an arbitration board, the board may set aside ^e
award, remit the matters referred to it back to ^e arbitration
board, stay the proceedings before the arbitration board or
substitute the decision or award of the board for the decision or
award of the arbitration board, on the ground that

a party to the arbitration has been or is
likely to be denied a fair hearing, or
the decision or award of the arbitration
board is inconsistent with the principles
expressed or implied in tlus Code or another
Act dealing with labour relations.

(a)

(b)

the Legislature has expressly given the Board the discretion, among

other things, to set aside the award or to remit the matters referred to it back to the arbitration
board on either of grounds (a) or (b).

As can be seen,56
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In exercising our discretion under Section 99 of the Code, the Bonxd must bear in mind
the particular circumstances of the case before it, as well as the purposes of the Code
expressly set out by the Legislature. The latter is mandated by Section 2(2) which reads as
follows:
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2. (2) The board shall exercise the fwwers and perform the
duties conferred or imposed on it under this Code having regard
to the purposes set out in subsection (1).

For the purposes of the exercise of our discretion under Section 99, Section 2(l)(d) is
particularly important.
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The general approach that the Board has taken to the question of remedy in a successful
Section 99 application was set out in Khowutziui Pipeline Constructors Corp., BCLRB No.
B188/94 (leave for reconsideration of BCLRB No. B252/93) in which the Board stated:
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The Board has considered the power to remit under Section
99 (formerly Section 108 of the Industrial Relations Act) on
numerous occasions. The Board has held that, whenever possible,
the panel should remit an award back to the original arbitration
panel: Pacific Communications Ltd.^ BCLRB No. 66/87.

A number of exceptions have been develop^ to the general
principle. Generally, the Board has been of the view that a matter
should not be remitted to the original arbitration ppel where there
has been some misconduct on the part of the arbitrator, either in
the sense of "mala itdes", or more typically, where there has been
a denial of a fair hearing: Eileen Cook and V.G.H.^ BCLRB No.
L306/82 and Peter*s Ice Cream Co. Ltd., 2 CLLC 115,355
(B.C.S.C.). (pp. 7-8)

Thus, where the arbitrator has misconducted himself or erred such that a party has been

denied a fair hearing, the Board invariably exercises its discretion to set aside the award,

thereby enabling the parties to have the grievance reheard by a new arbitrator.

60

We refer to two court decisions involving arbitration awards, referred to us by counsel

for the Union. In Umversiii du Qudbec h Trois-Rivi^res v, Laroeque, supra, the Supreme

61
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Court of Canada held that by refusing to admit certain evidence an arbitrator had infringed the
rules of natural justice. Chief Justice Lanier stated:

Accordingly, in the case before the Court there is no doubt, in my
opinion, that there was a breach of natural justice. The respondent
wished to present evidence of the poor quahty of the work of the
Ttds £71 cause Perreault and Guilbert. It sought to show that as a
consequence of the poor quality of their work it h^ been forced
to obtain other resources in order to meet the requirements of the
granting organization, and that accordingly not enough money
remained from the grant to pay the salaries of the trds eu cause.
In the context of a hearing involving a dismissal due to a lack of
funds, such evidence is prima facie crucial. Its purpose is ot
establish the cause of the lack of funds, (p. 12,111; emphasis
added)

The consequence of this paradoxical position ^n by the mis en
cause arbitiator is that he found himself in the posiUon of
disposing of an extremely important point in the before him -
namely the lack of cause attributable ot the employe^ - without
having heard any evidence whenever from the respondent on the
point, and even hzviag expressly refused to he^ the eyiden^
wMch the respondent sought ot present on the point. This quite
clearly amounts ot a breach of natural justice, (p. 12, il-^,
emphasis in original)

Having concluded that there had been a breach of natural justice, Chief Justice Lamer
decision even if he had
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rejected an argument that the arbitrator would have come ot the same
which he had refused ot admit. In the course of rejecting that argument,heard the evidence

Chief Justice Lamer stated:

... The application of these rules (of natural justice) should thus
not depend on speculation as ot what the decision on the merits
would have been had the irghts of the parties not been demed. I
concur in this regard with the view of I-e Dain J., who sta^ m
Cardinal v. Director of Kent Institution, [1985] 2 S'.C.R. 643, at
p. 661:

...the denial of a irght ot a efir hearing must
always render a decision invalid, whether or '
may appear ot a reviewing court that the hearing

not It
3;:!T
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would likely have resulted in a different decision.
The irght to a fair hearing must be regarded as ^
independent, unqualified irght which finds ^
essential justirication in the sense of procedural

affected by anjustice which any person ^
administrative decision is entitled to have.
12,112)

(P-

We note that when the Board remits the matters referred to it back to the arbitration
board, the existing decision (or in some cases, part of the existing decision) is rendered invalid.
The ^bitxation board is then required to decide the case, or part of it. in keepmg with the
directions issued by the Board.
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concluded that the arbitrator infringed the rules of natural justice by refusing toHaving

admit the evidence in question, the Court went on to say that: "The Supenor Court therefore
did not err in ordering a new arbitration." With respect to the issue of the Superior Court

arbitration be held before another arbitrator, Chief Justice Lamer stated:
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ordering that the new

The appellant contended that the Superior Court had erred
in ordering that the new arbitration be held before another
arbitrator, since there was no real, objective reason for doubting
the impartiality of the ttiis en cause arbitrator.

On this point, in my opinion, the appellant did not succeed
establishing that the Superior Court had erred in the exercise

of its discretion so as to justify intervention by this Court.
Though he did not actually say so, Lebrun J. was probably of the
view that there could quite reasonably be doubt as to the ability
of a grievance arbitrator to objectively hear evidence which he
already thought was so lacking in sigruficance as to declare it
irrelevant, (p. 12,112; emphasis added)

m

What is important to note about that case is that the arbitrator himself had breached the
rules of natural justice by refusing to admit certain prima facie crucial evidence. He had
disposed of "an extremely important point in the case. ...without having heard any evidence
whatever from the respondent on the point, and even having exp*.'essly refused to hear the
evidence which the respondent sought to present on the point." In those circumstances, there
can be no doubt that the Board would set aside the original award and have the arbitration

heard by a new arbitrator. However, those are not the circumstances of the present case.
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i iilS
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In Peter’s Ice Cream Co. Ud. v. Milk Sales Drivers and Dairy Employees Union Local
464, 61 CLLC 15,355 (B.C.S.C.), another case referred to us by counsel for the Union,

board had held that the standard of proof on the employer in a
reasonable doubt and subsequently held that the dismissal

The Court set aside the award on the basis that the majority of the
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No,

a majority of the arbitration
dismissal case was proof beyond a

was not justified,

arbitration board had applied an improper standard of proof and held that the employer was
entitled to 'present its case before a Board unhandicapped by any previous decision of its own

things about that decision. First, the majority of the arbitration
very substantial legal error regarding the standard of proof. Second, the

decided under a different statutory regime which did not contain Section 2(l)(d) of the

on the facts." We note two

board had made a

case was

current Code,

We turn then to the particular circumstances of the present case. For the reasons set out
have concluded that the matter ought to be remitted to arbitrator Kinzie.
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below, we

First, and by far the most significant factor, is that the Arbitrator has not misconducted
himself nor erred in any way. The success of the Union’s application arises not from any
misconduct, or legal error of any kind by the Arbitrator, but rather from the failure of the
Employer to fully comply with the Arbitrator’s order for the production of documents.

arbitration has been denied a fair

the part of the arbitrator. As
This case is unique in that sense. Where a party to an

hearing, it will most commonly be the result of some error

mentioned earUer, where there has been a denial of a fair hearing as a result of an arbitrator’s
error, the Board exercises its discretion to set aside the award, thereby enabling the parties to
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on

have the grievance reheard by a new arbitrator.

Second, the arbitration in this case took seven days to complete. To have the matter
arbitration board would cause both considerable delay and expense in the

70

reheard by a new

setUement of this dispute, contrary to the express statutory purpose.of promoting conditions
favourable to the orderly, constructive and expeditious settlement of disputes. It is precisely

promote that statutory purpose that the Board’s general policy in
applications is to remit the matter back to the original arbitration board, whenever possible.

successful Section 99
to
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Third, the Arbitrator reached his conclusion on the basis of the evidence before him,
As noted, through no error on his part, he had no opportunity to consider the evidence arising
out of the Gammie charts. In those circumstances, we have not the slightest doubt that he will
be able to approach the issue before him with an open mind, receptive to the new evidence and
argument that will be presented to him.

Therefore, in all of the circumstances of this case, and in particular the fact that
arbitrator Kinzie has not erred in any way, and bearing in mind the statutory purpose set out

section 2(l)(d) of the Code, we have concluded that the matter should be remitted to
arbitrator Kinrie.

Before concluding, we note that the fact that we are remitting the matter to arbitrator
Kinzie, does not preclude either party from filing a Section 99 application following the
decision flowing out of the new evidence and argument that he will hear.

71

72

m

73

Vn. CONCLUSION

For all of the above reasons, we have concluded that the Union was denied a fair

hearing as a result of the Employer’s failure to produce the Gammie charts and that the matter
should be remitted to arbitrator Kiime.
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