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!

Ltical implications arising out

with respect to the effect
summarized

there are criFor our purposes.

among arbitratorsof this consensus

of the just cause concept. Those implications are

by Adams in these words:

" ... at sons point in time, the interest of the
ertpioyee in being given another ch^ce to learn,
and the erployer's interest in having a predictive
workplace, may diverge. When this occurs, dismissal
may be appropriate."

(at p. 28)

the foregoing analysis mean for purposesWhat does

of the issue before this Panel, i.e., whether there are any
the Code which affect an arbitrator's

substitution
principles inherent in

authority to render a monetary award in
which the arbitrator has determined wasfor a discharge

excessive?

cause concept

several concepts

Implicit in the justsimply this.In our view,

and consistent with the basic theme of the

of industrial discipline which have been
concept is theemployed to give effect to the just cause

extent that the employer's interest in anotion that, to the

"productive workplace" permits it, the employment relationship
Because this notion is implicit in theis to be preserved.

the Code.a principle implicit injust cause concept, it is now

Moreover, it is this very question of whether the common theme

., the premise thatof the concepts of industrial discipline, i.e
will respond positively to disciplinary measures,

addresses when the arbitrator
an employee

is to be served that an arbitrator

about whether discharge was excessive.makes a determination

state this conclusion in another way,

arbitrator has concluded that the grievor gave just

it is our view that
To

once an

cause for some discipline, and as a result,

to address the next question, i.e., whether discharge was an

the arbitrator turns
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of the judgment required of

in all of the circumstances of the

the essenceexcessive response.

the arbitrator is whether,

●s employment relationship, the grievor’s entitlement
should prevail over the employer's entitle-

grievor

to a second chance

ment to a
follows that it is only whenfair day's work". It

and his or her opportunity to

incidents of misconduct are outweighed by
value from the employment

the interests of the employee

correct patterns or

interest in obtainingthe employer's

lationship that an arbitrator will conclude a discharge was
It also follows that, having determined that a

the arbitrator has implicitly found

re

not excessive.

discharge was excessive,

the employee's
The only form of an

interests should prevail,

which will give effect to those interestsalternative measure
of the relationshipwhich involves the preservation

lesser penalty.

is one

A lesser penalty
terms v/hich constitute a

the relationship necessarily includes
upon

which preserves

reinstatement.

other conclusion would abort a

inherent in the law of
In our opinion, any

fundamental aspect of the reforms

collective bargaining. As we have noted, the contemporary

ffect to the expectation
law of collective bargaining has given e

What we have said here is that it does
f continued employment.o

the arbitrator to

whether the employer’s

of a concept which entitlesso by means

discharge and determinereview a

termination of the employment relationship was necessary
having in mind the interests of both the

in all

of the circumstances.

If termination was not necessary inemployer and the employee.

, then the arbitrator will find that discharge was
One of the logical implications of such a judgment

Thus, having

this sense

excessive.

is that the relationship should not be terminated.
arbitrator turns to

the reasons given in
found that a discharge was excessive, when an

the third question identified inaddress

the Wm.

the appropriate measure to be s

, the Question of what constitutesScott case, i.e.

ubstituted for the discharge.
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that question by a con-

If there
the arbitrator must begin to answer

sideration of whether reinstatement can
be effected,

of reinstatement anwhich would render an orderare no factors

empty and artificial result, then the arbitrator must decide the
terms upon which it should be ordered which will comprise the

severe than discharge.appropriate penalty less

that the conclusion that aIt is for these reasons

excessive but that a monetary sum of damages isdischarge was

the appropriate measure to replace the discharge, is obviously
inconsistent with the just cause concept. There is, moreover,

any such award a striking resemblance to the common law

permitting dismissal without cause and without notice
continuation of salary for the requisite period of

The arbitrator would be making a finding that there

in

regime

but with a

notice.

not just and reasonable cause for discharge but that a sumwas

of money is adequate compensation for the employee and that
in the words of a prominent arbitrator in thisconclusion is,

.. in effect to grant the grievor severance pay

(British Columbia Ferry

province,

alternative to reinstatement

Corporation and British Columbia Ferry and Marine Workers_

Union,

as an

(Hope), unreported, at p. 51.November 20, 1979,

here to observe that there is substantialWe pause

evidence to suggest that the implications of the just cause

have described have proven effective in practice as

The major part of Adams' monograph to which we
concept we

well as theory,

have already referred consists of an analysis of a study of the
studyThe scppe of Adams

The study examined 645 cases involving a

impact of the reinstatement remedy.

was hardly modest,

disciplinary discharge and a further 63 involving a non-

disciplinary termination over a period of more than four years
The awards in question upheld■1;;!'

concluding at the end of 1974.

300 of the disciplinary discharges and 22 of the non-disciplinai
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which were notOf the disciplinary dischargesdischarges.

230 of the cases a lesser penalty was substituted
the arbitration board found

upheld, in

and in the remaining 115 cases
Information for the studythat no discipline was justified,

from the arbitration awards and from questionnaireswas gathered

sent to the employers, the trade-unions and the employees
The rate of return of completed questionnaires

varied
affected,

but Adams concludes that:

of the tabulated results are
thDse of earlier Arerican studies and

"Because so many

similar to .. ^
one Canadian study, I am satisfied that the
statistical information produced frOT the ^awards and
the questionnaires is generally reliable.

(at p. 42)

of interestThe results obtained from this study are
s it will be

in a great many respects but for our purpose
sufficient to refer to-only a

indication that in any

First,

of the 230 cases examined

few of the conclusions.

there is no

in which the arbitration

to the grievor's

award of monetary compensation

board substituted some other respon
se

conduct than discharge, there was a single
instead of a form of reinstatement.

powerful statement of

levant to the issue before us.

itself constitutes aThat statistic in

the just cause principles

Beyond that, we

re

would recite tv;o further conclusions:

of results pertaining to ^loyee
Of the

"A smrmary

rehabilitation can be reported thusly,
128 enployees whD returned to work with lesser
discipline, 37.5 percent experienced_some form
of subsequent discipline including discharge,

percent of the 128 enployees v^e involved
If a successful reinstatenent is

and 24.2

in a recurrence,

to be measured by the absence of any subsequ^t
discipline, the collective success rate of the
arbitration tribunals involved in this study is
in the order of 63 percent. This 'rate of success
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is ccatparable to earlier studies and, predictably,
much at odds with the poor results of rehabilitation
in the criminal law field. Reinstated erployees

industrial relations setting are alrrostm an

certain to cor^ fron different socio-econcmic
backgrounds than of those persons who cormonly

into contact with the criminal law. Theccme .

stigma of being a reinstated enployee is in no
way comparable to that which burdens a public law
offender and makes it difficult for him to 'go

straight'. Lastly, the 'rehabilitation' of the
employee offender takes place within a very normal
environment, the workplace. Prisons are notorious
for their counterproductive impact on many
inmates. Therefore, v^ile the correction and

rehabilitation justifications for punishnent in
the criminal law field may be waning this is not
so in industrial relations. Indeed, as a general

matter, these results appear to vindicate the
corrective approach to discipline forged by
arbitration tribunals.

(at p. 6 6)

"This statistical information goes to establish
that the reinstatsnent decisions of arbitrators have

not had an adverse impact on the discipline of the
wDrkplace. Workplace morale has gone largely
unaffected and a qualitative assessment of anployee
performance reveals that both the grievors and their
fellow erployees have responded well to disciplinary
action,

those of earlier studies, and provide justification
for extending the corrective discipline approach."

(at p. 86)

All of these findings are consistent with

It is thus apparent that there is good reason to sustain the

integrity of the just cause concept and its emphasis upon the

preservation of the employment relationship if that is a

result consistent with the interests of the parties concerned.

We have thus extracted the principle of the statute

which bears upon the arbitrator's use of the remedial authority
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provided by Section 98 of the Code in cases in which the
arbitrator has determined that the grievor's discharge was

In answering the final question posed by the

Scott decision in such cases, i.e., the question of the

excessive.

Wm.

terms of the appropriate alternative measure to be substituted

for the discharge, the arbitrator should exercise that remedial
istent with the implications of theauthority in a manner cons

decision that the discharge was excessive. In order to be

consistent in this respect, the arbitrator's decision
should include as one of itsconcerning alternative measures

if it can be realistically effected, the reinstatement ofterms

the grievor in order that, in accordance with the decision that
the discharge was excessive, the grievor's employment relationship

Therefore, not only is there a principleis not terminated.
in which an arbitrator

of the Code which governs the manner
to substitute a monetary award for aexercise the powermay

discharge which is excessive, that principle obviously places
severe restrictions upon the occasions that a monetary award
will be the appropriate alternative measure.

conclusion was reached in the

Rritish Columbia Ferry Corporation
Essentially the same

yet unreported award inas

Workers Union to which

The arbitrator determined

and the arbitrator

and British rolumbia Ferry and Marine

ference has ‘already been made,

s discharge was excessive

re

that the grievor

then responded to the employer's argument that if the arbitrator
should nevertheless be

rather than reinstatement upon any terms.

to that conclusion, the grievorcame

compensated in damages

In advancing this argument, the employer relied upon the
, and Progressive Contracting,awards in Douglas College, supra

two of the five awards mentioned earlier which have
excessive discharge since

supra

substituted a monetary award for an

amendments to Part VI of the Code.
arbitrator disposedThe

the
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of this argument in this fashion:

In the present case it is not allied ^
of the qrievor that the relationship could not be
restored. It is alleged that the grievor has lost
the confidence of the onployer and hence no
meaningful relationship could be restored.
"It was pointed out by the union tl^t a similar
conclusion can be drawn in every disnissal case.
Obviously, an onployer who disnisses an snployee

that the erployer concludesdoes so for the reason

that tl^ enployee can no longer function in a ^
proper snployer-anployee relationship. There is
no doubt that there is an erosion of the confidence
of the anployer in this dispute but it is the
obligation of the parties to an arbitration of
this kind to abide by the decision of the Board
and to take all steps available to restore the
relationship to a meaningful status.

"The significant difference in collective bargaining
relationships frcm comon law relationships is the
concept of job security. This otployer has covenanted

matter of contract that it will not dismiss anas a

Qiployee except for just cause and it would do grave
abuse to the right afforded to an enployee in that
contractual provision to deprive him of the benefits
of his erployment where he seeks to resume the
Qtployment and is ostensibly capable of resuming
enployment.

"It is one thing to award darrages in response to a
set of circumstances where the enployee is unable to
satisfy the Board of his ability to resume the
relationship and another to apply the ^me raredy
in response to the aiployer's assertion that it
doesn't want him back because it does not repose
confidence in him.

"What the corporation proposes, in effect, is to grant
the grievor severance pay as an alternative to
reinstatanent. In the circumstances before this Board
there is no jurisdiction to dictate that result.
order to award damages, the Board would have to be
satisfied that the relationship could not be restored
and that daneges were a necessary alternative.

"In the two cases cited that situation arose because

In
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neithw^-r employee was capable of nieetinq the obligations
of gnployiinent, ore because of an inability to perform
the job ard the other because of an inability or an
imwillinqness to abide the conditions of gnployirent.
Thpse factors are not present in this case ard the
Board is conpelled to reinstate the grievor once
having determined 'that the gnploy^ failed to^et the
contractual test of establishing just cause for his
dismissal.

(at pp. 48-51 - emphasis added)

the referenceFor reasons which we have repeatedly indicated,
covenant obligating the employer not to dismiss

this passage from the

not incorrect but it is

to a contractual

employee except for just cause

C. Ferry Corporation award is

That obligation has a statutory foundation in this

in
an

B.

incomplete.

province because

reasons

said, we

Moreover, forof Section 93(1) of the Code,

which should be apparent from what we have already
conclusions as necessitatedregard the arbitrator's

principles rather than considerations of juris-
in our opinion, the arbitrator other—

by statutory

diction. Nevertheless,

wise persuasively states the reasons why the just cause
ject the employer's argument.concept required him to re

The passage we have recited from the B. C. Ferr_y
assistance in the

which it would not be

considerableCorporation award also provides

identification of those occasions

inconsistent with the just cause concept of the Code to

on

form of reinstatementsubstitute a monetary award rather than a

response to the grievor'sfor a discharge that was an excessive

We would emphasize, in particular, the arbitrator sconduct.

comment that such an award would be appropriate where the
... relationship could not be restored",

reinstatement is to be an aspect of the substituted
if there is no reason to cone

As we

employment

have said.

lude that such an order
measures

In whatever language
‘ts

would constitute an artificial remedy.

is used to describe the kind of circumstances warranting a
ferred to earlier

monetary award, the hypothetical example re
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arbitrator does have the

award for an excessive discharge
con-

Clearly,

illustrate that anthis decision toin

substitute such anauthority to

involves the sort of cons iderations which justify that

consistent with the Code,

relationship when the grievor would
under the collective agreement

manner which iselusion in a

attempt to restore aany

have been subject to severance
her discharge would be to

such remedy would be totally

facts somewhat, however,

laid off following his discharge

It is true that

point following his
the impossible and any

or
at some

attempt

illusory. turn the hypotheticalTo

who would have beenthe grievor

presents a different set of considerations,
reinstatement of such a grievor to active employment would

less empty than a similar

relation to a grievor who would have
amount to a gesture that is no

reinstatement order in

Therefore, it follows that a monetary awardbeen severed,

without an order reinstating to active employment would not
Nevertheless, if under thebe inconsistent with the Code.
would have retained his or

layoff then the employment relationships
collective agreement the grievor

her seniority during the

should be restored to that extent subject only to whatever
would render that award an appropriate lesser penalty.terms

other obvious examples of situations in
is excessive, the

There are

although the grievor's dischargewhich,

employment relationship is not capable of restoration and
not include reinstatementsubstitute measure that does

Id be consistent with the just cause

One of those examples

thus a

concept of the Labour

would involve a grievor who does

wou

Code.

in which the grievorThere are casesnot seek reinstatement,

may not desire reinstatement and numerous reasons why that

The grievor, for example, may have locatedshould be so.

alternative employment after being discharged and the grievor
The grievor'sthat new employment.may be content to remain in

good fortune in this respect does not terminate the Union's
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entitlement to grieve and, if necessary, arbitrate the

differences with the Employer over the grievor's dismissal

although, of course, it will affect the quantum of any

entitlement the grievor may have to compensation. There is.

requirement that the grievor pretend he or she

still wants to be employed by the employer if that is not so.

it is an obvious example of an employment

however, no

When that occurs,

relationship that is incapable of being restored and in respect

of which any attempt at restoration is simply not a realistic

approach to the question of the appropriate measure to be
Thus, the absence of an ordersubstituted for the discharge,

of reinstatement and instead an order for monetary compensation

to the extent that the grievor is so entitled will in those

circumstances represent an appropriate alternative

entirely consistent with the principles of the Code.

measure

There is another clear example of circumstances in

substituted by the arbitrator will

rather than an award including

which an alternative measure

require an award of damages

reinstatement. A grievor whose dismissal was an excessive

of the date of theresponse on the part of the employer as

discharge may have subsequently become incapable ofgrievor's

performing any work for the employer,

it would be as artificial and short-sighted to reinstate the

In those circumstances.

it would be in the case of the grievor whose job
settlement would,

grievor as

has been eliminated. Any final and conclusive

include consideration of the benefits. if any, theof course.

grievor would receive by reason of the application of the

pertinent provisions of the collective agreement to an employee
Nevertheless, reinstatement

One of the awards

who becomes unfit for employment.

would not be a sensible or feasible remedy,

which has substituted a monetary award for anin recent years

excessive discharge involved just such a set of circumstances-

the Board of School Trustees, School District No. 39
In
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Municipal and Regional Employes

discharged for a combination of
(Vancouver) ond Vancouver

supra, the grievor wasUnion,
The arbitration board

"such attempts at warnings
and

culpable and non-culpable reasons,
the employer had not madefound that

and discipline as were

that

reasonable in the circumstances

still capable of performingwhen terminated the grievor was
discipline

in the interim

the date of discharge.Thus, onat a demoted level,

warranted but discharge was not.

progressive deterioration of [the grievor s]

However,
was

there had been a

By the time the grievance came

mental and physical powers",

to arbitration the grievor "no longer employable ...

capacity because of [the grievor*s] progressive deterioration
. Because the grievor was no longer employable, the award

in
was

any

Theof the arbitration board did not order reinstatement.

award is reported as follows:

"In lieu of reinstatement and an order for payment
of wages and other economic advantages lost by
reason of a disHLSsal without just cause, less an
allowance for a proper substituted penalty, the Board
made an award of general damages of $5,000.00 and

dismissed the claims advancedin all other respects

by the Union ... ."
(at p. 363)

been able to sketch by way of a fewWe have thus

the kind of considerations which may lead to an

substituted measure less severe than discharge
examples

award involving a

which does not include reinstatement and yet which is consistent
There will be other situationswith the principles of the Code,

in which such an award is equally consistent with the Code
have made no attempt to exhaustively define everybecause we

situation in which this remedy may be tolerated by the just
should reiterate, have we suggestedNor, wecause concept,

that the just cause concept is so rigid that every judgment
(or a disciplinerequired of an arbitrator in a discharge case
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case of any kind for that matter) is so strictly regulated by

the principles of the Code that the Board will necessarily

interfere if in its judgment the arbitrator has erred,

contrary, such cases generate a myriad of issues and in

respect of most of those issues there are no definable

statutory principles.

On the

In relation to those questions, for

reasons canvassed by the Board in a number of decisions under

Section 108 (see, for example, Simon Fraser University, supra;

Western Mines Ltd, et al, 81/76, [1977] 1 Can LRBR 52; and

Lornex Mining Corporation Limited et al, 96/76, [1977] 1 Can

LRBR 377) , the Board will not become a "full fledged avenue

for appeal from arbitration decisions" (Simon Fraser University,

supra, at p. 160). Thus, for example, it will remain the

function of the arbitrator to consider, adopt or modify the

arbitral jurisprudence in relation to such common issues arising

in discharge cases as the particular concept of discipline to

be observed in the review of a discharge or the formulation of

the proper alternative’measures, the significance of off-duty

conduct to the employment relationship, the entitlement of the

employer to impose standards of personal appearance, etc.

What we have said, however, is that such judgments must be

made within the framework of the just cause concept and that

the basic elements of that framework are a matter of statutory

of the essential features of thatprinciples.

framework is the notion that, in contrast with the common

Furthermore, one

law of master and servant, the judgment that a discharge was,

in all of the circumstances, excessive means a judgment that

the relationship should be restored upon some appropriate

if that result can be realistically accomplished.terms,

VIII

With the foregoing analysis in mind, we can now
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in utilizing theto be answered:

under Part VI of the Code to
address the final question

available to an arbitratorpower

substitute a monetary award as

discharge, did the

sistent with the principles

previously indicated, the arbitrator concluded that the
excessive in all of the circumstances and

an alternative measure to

arbitrator make a determination
As we haveof the Code?

con

discharge was

particularly because the employer
measures to discipline Kraemer for his prior

had not taken any con-

conduct
structive

and clearly and unequivocally illustrate to him that such
A second reason for theconduct was not .to be tolerated .

conclusion that the discharge was excessive

Employer's contribution to the grievor
that led to his discharge; the Employer had contributed

involved the

s conduct on the

occasion

arbitrarily denying him that which they had previously
Both of these reasons, and more

* f1

by

granted (early time off)",

particularly the first one, are

about whether discharge was excessive and the arbitrator's

most relevant to the judgment

consideration of both reasons is consistent with the statutory

as well as arbitralprinciples we have examined at length.

However, for reasons that should be abundantlyjurisprudence.

clear by now, the same statutory principles would appear to
dictate reinstatement as one aspect of the measures to be

The arbitrator did not ordersubstituted for that discharge,

reinstatement because

regard to all the facts of the circumstances of employment,
which can be realistically maintained in the future".

not one,havingthe relationship ... is

it seems to us, isThe arbitrator's conclusion,

inconsistent with the reasoning upon which the arbitrator held
The award appears to fall into

that the arbitrator attributes to the Employer,

the discharge was excessive,

the same error

the failure to implement corrective disciplinary action.1. e.
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The arbitrator properly takes this factor into account in

ching his conclusion that the discharge was excessive but

then the arbitrator provides a remedy inconsistent with that

conclusion in the sense that the remedy does not provide the

rea

the opportunity to benefit from corrective discipline,
excessive is because

grievor

If the reason the grievor's discharge was

has not had the benefit of any corrective orthe grievor

progressive discipline, then it is contradictory to provide
remedial measures which also deny the grievor that benefit.

however,This internal inconsistency in the award,

inconsistency between theis but a reflection of the larger

award and the statutory principles have identified in the

On the basis of valid con-

we

previous part of this decision,
siderations involving primarily the absence of any opportunity

correct his unsatisfactory conduct.afforded the grievor to

the arbitrator concluded that,
thein all of the circumstances,

the part ofexcessive response on

As we have said, that conclusion suggests that.
grievor's discharge was an

the Employer.
relevant to bothideration of all the circumstancesupon a cons

the interests of the grievor and the Employer, the employment

That being so, in thelationship should not be terminated.re

why the employment relationshipabsence of any apparent reason

could not be restored, the just cause concept of the Code required
for the discharge the arbitrator shouldthat in substitution

that did not result in

instead.
have imposed an alternative measure

the termination of the employment relationship but.
constituting the lesser

preserved that relationship upon terms

penalty which is appropriate in

Clearly, the matter should be referred back to the arbitrator
task of the arbitrator will be to reconsider his

light of the grievor's conduct.

and the major

award in light o

their application to the circumstances

f the foregoing principles of the Code and
of this difference.
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In its present form, the award does not appear to be consistent
law associated with the just

The

with the collective bargaining

incorporated into the Labour Code,
to have been accurately

cause concept now.

it now stands, appears

C. Ferry Corporation award.
award, as

described in the B.
supra; its

an alternative
to grant the grievor severance pay aseffect is

to reinstatement

the other hand, a possibility that theThere is,

foregoing directions with respect to the necessary further
consideration to be given this matter by the arbitrator do not

on

adequately take into account the interests of the Employer.
In reaching the conclusion that Kraemer's employment relationship

which can be realistically maintained in the

future", the arbitrator may well have had in mind certain factors

■ which were more properly a part of the judgment about whether

It is possible, in other words.

was not one

the discharge was excessive,

that the inconsistency between the award and the governing

statutory principles arises in connection with the determination
in all of the circumstances of the grievor'sabout whether.

employment relationship, the grievor's discharge was an
all of the circumstances

excessive

Clearly,response by the Employer,

of this case included the Employer's failure to implement any

0ai;-Her corrective discipline and the Employer's contribution
It isto the grievor's misconduct which led to his dismisal.

equally clear that both of those factors were considered by the

arbitrator to point to the conclusion that the discharge was

In this respect, the arbitrator's approach to the

question of whether the grievor's discharge was excessive is

excessive.

entirely consistent with the just cause principles of the Code;

both of these factors indicate that the grievor's interests in

a fair opportunity to correct his conduct must be given a high
all ofHowever, another factor amongpriority in this case.
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was the arbitrator's apprehension that,

the nature of the job and the grievor's temperament.

the circumstances

given

the employment relationship could not be sustained in any

This factor involves a consideration of the Employer'sevent.

interests in receiving value from the employment relationship

and it cannot be ignored in the overall assessment of whether

These observations should not bethe discharge was excessive,

misunderstood. We do not say that the Employer's interests

in this case outweigh the grievor's with the result that the

The point of these

that the arbitrator's further

grievor's discharge was not excessive,

comments is only that we recognize

consideration of this matter may include a re-assessment of

the question of whether the grievor's discharge was excessive.

Whatever the result of the arbitrator's further

there is no doubt that the judgments which

finally and conclusively settle this
manner.consistent with the principles of the

They are

It is the

heard their evidence

Although the award

are
deliberations,

necessary in order to

difference in a

Code are judgments which the arbitrator must make.

not judgments which this panel should attempt,
arbitrator who has seen the witnesses,

and received the submissions of counsel,

which has been rendered is inconsistent with the just cause
sense

principles of the Code, that does not undermine in any

the arbitrator's position as the private adjudicator
under their collective

of this

difference between the parties arising

agreement.

it ishave indicated,Although, for the reasons we

further deliberations

decision could

discharge was not

That is

not inconceivable that the arbitrator's

the directions contained in thisfollowing upon

result in a determination that the grievor's

award seems to us to be unlikely.such anexcessive,



-63-

earlier corrective discipline,

contribution to the incident

The first of these two

the determination

and that determination.

of the total absence of anybecause

combined with the Employer s

resulting in the grievor's discharge.

factors is obviously crucially important in

f whether the discharge was excessive

is essentially a judgment about whether the
o

as we have said,

employment relationship should be preserved upon terms which
appropriately penalize the grievor

with a fair opportunity to correct his unsatisfactory

but which provide the

grievor

full reconsideration of all of the relevantIf, on aconduct.

circumstances, the arbitrator does retain the view,

expect he will, that the grievor's discharge was

as we

excessive,

then the determination of the appropriate alternative measures

to be substituted for the discharge must be made in accordance

Thosewith the just cause principles inherent in the Code,
form of reinstatement so that the

There ar

principles will require some

excessiveness of the discharge is properly remedied.

a number of other measures which could be combinedof course,

with reinstatement in order that the resulting discipline would

serve whatever particular concept of industrial discipline the

A suspension is the

There

arbitrator is persuaded should apply,

most obvious of those other alternative measures.

however, to be no reason why, regardless of theappears,

precise terms imposed, the employment relationship could not be
restored in accordance with one of the basic features of the

The matter will therefore be referred backjust cause concept,

to the arbitrator for his further deliberations in light of

the relevant statutory principles.

IX

SUMMARY

In brief, we have concluded first of all that the
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arbitration award under review is not inconsistent with the

Code for any of the reasons alleged by the Union in connection

with the evidence received during the hearing or the weight

attributed to that evidence by the arbitrator.

In addition, however, we have concluded that the

award is inconsistent with the principles of the Code in its

approach to the determination of the appropriate measures to be

substituted for a discharge which was an excessive response by

While the arbitratorthe Employer to the grievor's conduct,

is to be commended for attempting a creative solution intended

to provide for a' final and conclusive settlement of the

difference between the parties arising out of Kraemer's discharge,

his award addresses this issue in a manner which fails to

the full impact of the just cause concept in collectiverecognize

bargaining law, the concept which is incorporated into the

Code by virtue of Section 93(1),

A fundamental feature of the just cause concept is

its recognition of the expectation of continued employment and
preservation of the employment relationship if that is aits

result compatible with the interests of both the Employer and
well settled that, having determined thatIt isthe employee,

the grievor provided the Employer with just cause for some

form of discipline, the arbitrator must then determine whether.
in all of the circumstances of the grievor's employment

relationship, the decision to discharge was an excessive response
The determination that the dischargeon the part of the Employer,

excessive means that, having regard to the interests of allwas

of the parties, the employment relationship should not be
and if the

Having reached such a conclusion,

relationship is capable of being restored,

arbitrator's further obligation to devise and substitute for the

terminated.

it is then the
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which are appropriate

*s conduct and which are consistent with
In order to be

substituted by the

order for reinstatement.

discharge such other alternative area

in light.of the grievor _

the finding

sures

that the discharge was excessive.

consistent, the alternative measures
The terms

arbitrator should include- an

which that reinstatement is
of course.to be effected are,

the award under review is
upon

for the arbitrator to decide. Thus,

further deliberation andthe arbitrator for hisremitted to

further award premised upon these principles of the Code.
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