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D. C. Thomas, C.C.J., M. L, Levinson, S. E, DinsdaU, QX.
August 28, 1967.
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- Error in calculation - Overpayment - Recovery of over-Wages

payment — Mistake.
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recovered in the absence oi nee . misconduct or breach
on the part of the payer. No ev denoe of neglect

r^g^rcK^on the^part^^of .e
would 'have allowed the o?®clrc«ms?«oe1

The company

Levinson

neglectful conduct by the company
by the grievors.

T. E. Armstrong, H. Bertenhaoh and A. Brown tor the union.
B. H. Stewart, E. E. Litt and others tor the company.

[Full award 14 pages]

RE INT*L ASS*N OF MACHINISTS, LOCAL 1740, AND
JOHN BERTRAM & SONS CO. LTD.

P. C. IP'etZer, D. Wren, H. M. Payette.

Classification - Change in job content -
wage rate — Whether proper.

Evidence — Past practice — Admissibility.

September 20, 1967.

Unilateral change in
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Rates of wages — Change in job content — Whether unilateral
diange in rate proper.

iCMPLOYEE Grievance alleging improper payment of wages.

A. Walker and M. Stewart for the union.

J. P. Hunt and K. Johnson for the company.

AWARD

This arbitration hearing was held in Dundas on September 12,
1967, and all preliminary and jurisdictional objects were waived.
The subject of the grievance was a claim by Miss Mary Green
wood that she had been paid at a rate ($245 per month) which
was lower than the minimum rate specified in the collective
agreement for the job of switchboard operator ($285) into which
she was transferred on March 29, 1967. It was agreed by the
parties that such was in fact the case and thus, unless the
.company offered a valid defence, the grievor would be entitled
to this agreement’s “e'ffective monthly rate** from March 29,
1967, up to the date of the award and thereafter.
The company suggested two defences. In the first place they

contended they had a general power to adjust wage rates for
different jobs in accord with changing evaluation of the job’s
content. In effect, they contended that the rates specified in
appendix B, “Classifications and Bate Ranges**, were for “job
duties and responsibilities** and not for “job titles’*. It pointed
to arts. 1.01 and 4.01 of the agreement as conferring such a
power.

I

^ ●

1.01. The purpose of this .Agreement is to provide a har
monious collective bargaining relationship between the
parties and to provide machinery for the prompt and equitable
disposition of grievances, and to establish and maintain
mutually satisfactory working conditions, hours, and wages
for all employees who are subject to the provision of this
Agreement...

4.01. The management of the offices and the direction of
the working forces is vested exclusively in the Company
and includes, but is not limited to, the right to hire, trans
fer?, promote, demote, suspend or discharge for proper cause
and to relieve employees from duty because of lack of work

for other legitimate reasons. It is agreed that these func
tions shall be exercised in a fair and just manner.*^*

ii
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It is obvious that neither of these clauses specifically gives
the company a right to change the terms of the agreement (in
deed the most important term of the agreement, the wage bar
gain). What the company is really contending for is an implied
power to adjust the agreement to changing working conditions,
a power which the arbitrator should read into the agreement
as a matter of “business necessity*’. Such a contention is
quite comparable to that made by unions when they seek in
arbitration implied limitations on the right to subcontract,
etc.

However interesting the argument might be in theory, two
considerations preclude its acceptance here. First, by reason
of appendix A , the company has specifically reserved to itself
the right to make adjustments upwards in salary. The negative
implication is that they cannot make adjustments downwards.
Secondly, the company did not prove in this case the facts
necessarily incident to the exercise of such a power, namely,
the occurrence of substantial changes in the job duties and
responsibilities of a switchboard operator. Indeed, the only
evidence regarding this matter, that of Miss Earla Jack, the
previous incumbent in the job, was that there had been no sig
nificant changes in her duties for the eight years she was the
operator, although a new switchboard allowed direct dialling

outgoing calls, she still performed substantially the same
the board. For these two reasons the first com-

for

operations at
defence must fail.pany

second defence whichHowever, they chiefly relied ^ .
stemmed from the fact that they had made known their decision

downgrade the content of the job of switchbo^d operator
and ot lower its salary rate more than a year previously. The
actual events at the basis of this argument were largely agreed
to, although their interpretation was disputed.Hence it is neces
sary ot describe precisely what happened.
The company personnel manager, Mr. Hunt, addressed the

following letter ot Miss Earla Jack:

on a

to

I:
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February 8, 1966.
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Miss E. Jack,
BertramMachine & Tool Company,
15 Hatt Street,
Dundas, Ontario.

4 <

Dear Miss Jack:
The duties and responsibilities required to satisfac

torilv perform the function of Switchboard Operator have
^een considerably reduced since the installation of the new
switchboard.

The requirements
The attached outlines the major changes.

The position of Switchboard Operator now appears
fall into the same salary group as Junior Stenographer.

February 7, 1966, the salary range - Minimum
_ Maximum $274.00 per month, is the proposed

have accordingly been re-evaluated.

to

Effective

$240.00
salary range for Switchboard Operator.

Your monthly salary will, however,
present level $323.00 per month until such ^
Loomes available to which you have
and such vacancy carries a salary higher than Foposed
salary ot be established for Switchboard Operator.^ ● oiraiioViio vou will be given the opportunity

^ u::s"fJr-,‘Lrvif:hoild you dedL the transfer your
would then be adjusted ot the then current sal y

at theremain

to

salary
for Switchboard Operator.

Your supervisor, Mr._ A. Goss, will be prepared to dis
cuss this situation with you at any time.

Yours very truly,
Bertram Machine Sc. Tool Co.

(Sgd) J. P. Hunt

J. P, Hunt,
Personnel Manager.

fi

At the time Miss Jack was both the “perator
and the president of Office Workers Union, Looa 1997, of the
rA trCwhich local was then signatory to the employees
agreement, although soon thereafter merged into the Shop W
51 - 18 L.A.C.
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Jack immediately protested to her
satisfaction from him,kers, Local 1770). Miss

supervisor Mr. Goss and, getting no
spoke to Mr. Hunt (by telephone, according to her) She was
told that she would not have her rate changed unless she was
lifted a transfer ot a vacancy which she refused (in whtoh
case she would drop to the new, lower rate). According to her
unconiradioted evidence she informed Mr. Hunt that if her

lowered she would grieve, and that she was then told
that the company would be “reasonable” about any transfer
she might not like. She also spoke to her fellow office employ
ees including some of the office shop committee menibers,_and
it was agreed that no immediate grievance was possible sine

immediate harm had been caused to
tinued at the same rate at the switchboard until March 29, 1967,

transferred (at her request) and was replaced by
latter learned of the rate offered her

rate was

no

when she was

Miss Greenwood. When the
this job she immediately grieved.
A problem of interpretation which was much disputed at the

hearirg coi^^erned the capacity in which Miss Jack received
the leLr and discussed the company decision. The union (and
Miss Jack! contended she was speaking merely as the employee
concerned with the decision, while the company
sneaking to her as the union representative who admitedly w
in charge of the administration of the agreement. The boMd
j f fool is an important problem and finds as a matter

union did not® accept the company position.
nrotest to Mr. Hunt, and threatened to grieve if her rate was

?n fact lowered. In addition, the Pf'^‘‘“’’thrinion^s

decisiol ot change working conditions in breach of agr

on

I
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ment is cominunicated ot ^^becaust ito rp"pUcation in the
testing, takes no on any employee, is the
first instance “eving when the application of the
rew"p^lio7ln the1eL°ndlstanL does in fact hatm an em-

and appuea.

- events meaning contended

'’’’'the atbitration board is bound to a opt
evaluate this argument we

of, -the use of “past

f the scope to

that the

in the agreement was
for by the company. Thus
the same meaning here. In order to
must consider the reasons for, or purposes
practice”. . . ... relevance. The earlier

There are two mam bases . p^rty (express
situation may involve a ^ ’ rj.^Q letter may change

tacit), which is 'tit would not be harmed it the
his position in such n y . . ^t,out the meaning of the
other were to change its p , ^ jg variously described
agreement. The effect of^ snoh p,ggia/es repudia-
as “promissory jf and to the extent that, the party
tion of the representation ' ● ^ taken prior
which has relied on it would general doctrine is ob-
to repudiation. The fairness of sue g unable here,
vious but, as we ^nv^se n earlier^^^it. ^
First, the union f P „„ the contrary, explicitly

:"tt:^d^^sr:^-onlp^

timely notice. __ „ractioe” is quite different and occurs
A second use of reliance. If a provision in

, where there is i"^‘blrreUtions problem is am-
agreement, as applied arbitrator may utilise the con-

biguous in Its requiremen , jarifying the ambiguity. The
duct of the parties as an j ^jt^er one of the parties,
theory requires that there e ^ theory requires that
as an aid ot clarifying the am ig y . explicitly

=s,“. s- ●“ r"‘>' “

or

even

an
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obtain, the arbitrator is justified in attributing this particular
meaning to the ambiguous provision. The principal reason for
this is that the best evidence of the meaning most consis^nt
with the agreement is that mutually accepted by the parties.
Such a doctrine, while useful, should be quite carefully em
ployed. Indiscriminate recourse to past practice h^ been
Lid to rigidify industrial relations at the plant level, or in
the lower reaches of the grievance process. It does so by

union officials to prohibit (without
sensible fashion,ing higher management or

their clearance) the settling of grievances in a
and a spirit of mutual accommodation, for fear of setting pre
dents which may plague either side in unforeseen ways in future
arbitration decisions. A party should not be forced uimecess^ily
to run the risk of losing by its conduct its opportunity tf.bave
a neutral interpretation of the terms of the agreement which it
bargained for. . , -x

Hence it would seem preferable to place strict limitations
the use of past practice in our second sense of the term.

I would suggest that there should be (1) no clear preponder
ance in favour of one meaning, stemming from the
structure of the agreement as seen in their labour relations
context; (2) conduct by one party which unambiguously ^s b^ed
on one meaning attributed ot the relevant provision, (3) acquies

in the conduct which is either quite clearly expressed
be inferred from the continuance of the practice

: without objection; (4) evidence that members
management hierarchy who have some real re-

f the agreement have acquiesced

on

cence in ..

or which can

for a long period
of the union or

sponsibility for the meaning

In'orcarihe only one of these conditions
last Certainly the precedent at issue was only one isolated
occurrence and, in any event, the union explicitly rejected he
validity of the interpretation of the agreement relied on ^ the
company as justifying its action The union f
over Miss Jack’s position was, from its point of view, a sen
sible decision to save the time and effort needed in proces-

LiTuralnTs an attempt ot gain a declaratory ^
nn ..necificrelief is possible. In any event, they cannot be take
tohavelosttheirright ot obtain a fair

the merits. As such the grievance must be upheld and

in

ment on
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^ A tn, hc^ entitled to the minimum rate of $285 per
Miss Greenwood to . switchboard operator,
month from the date s e between this minimum rate
Hence she is awarded ® from March 29. 196T,

''TnTccor’dance with art. 7.15 of the agreement, the chairman
alone has made the decision concerning thrs ^.evance.

TiwiTPn automobile workers, local 222.
co™H manufactcrin g ltd.

Seplenifcer 12, 1967-

RE

J. F. WeatheriU.

Work performed by foreman —
Whether proper.

Bargaining unit —

Management rights —
of work by foreman.

night shift —
Elimination of inspector on

Performance

Union Grievance

gaining unit work.
W IP RpnSOTL, D, HcOtSTHO/fl

A. Fortier, J. WyM and others for the company.

by foreman of bar-alleging performan
ce

and others for the union.

AWARD

dated May 31, 196T, is a policy grievance,' datea May collective agree-
the work of an inspector,
greement. In particular, it

North Plant” of the
spector (a classifi-
performed by a fore-

The grievance
claiming that the company
n,ent by having a foreman perform
contrary to s. 56 of the ooUeotwe
is alleged that, on the second shift at the
company, the work formerly done by an
cation within the bargaining unit) is
man.

has

a

c <

in

now

work was
it mcR hnth die cast and stamping

pefforme^d" at tte 'Pfont” °f ^^he “South
After that time, operations. Before this move.

at Oshawa.

which then1 )

Plant


