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Court of Appeal, McFarlane, Seaton and Aikins, JJ.A.

Judgment — March 7, 1979.

Discovery — Range of examination — General principles — Question need not
focus directly on a matter in question but need only relate to such a matter —
Supreme Court Rules, 1976, R. 27(22).

Discovery — Range of examination — General principles
ledge” Limits of discovery based on reasonableness — Limits not drawn to
exclude otherwise proper area simply because to enter area would expose a

Supreme Court Rules, 1976, R. 27(22).

Discovery — Range of examination — General principles — Inappropriate to
limit scope of discovery by concluding evidential proposition unsound — Such
conclusions to be reached at trial, not before discovery.

Discovery — Range of examination — General principles — Questions relating
to post-accident conduct — No policy excluding such questions.

Discovery — Range of examination — Production and inspection of documents
— Questions tending to challenge list of documents — Proper.

Discovery — Range of examination — Disclosure of names of witnesses^— Re
quired to disclose witnesses to occurrence that led to litigation, not witnesses
party proposes to call at trial nor pure expert witnesses — Supreme Court
Rules, 1976, R. 27(22), 28.

Discovery — Range of examination — Questions shifting to other party the job
of doing research — Other party required only to provide readily available
information.

“Means of know-

great deal of material

In 1973 a fire occurred in the plaintiffs zinc plant which the plaintiff alleged
spread quickly because of the propensity of the polyvinylchloride base insulating
sleeve on certain cables to bum and spread fire. The particular type cable involved
was Teck cable, **Teck" being a Canadian term descriptive of armoured cable
whether it had a polyvinylchloride base sleeve or not. The defendants were the man
ufacturers, suppliers or both of the Teck cable. The causes of action alleged by the
plaintiff against the defendants included breach of contract, breach of statutory war
ranty, negligent misrepresentation, breach of warranty, liegligent failure in manufac
ture, and failure to warn the plaintiff as a purchaser and user. The gravamen of the
plaintiff s complaint appeared to be that the defendants manufactured and sold a
dangerous product without giving the plaintiff adequate warning either before or after
the sale. Connected with these allegations of negligence was the proposition that the
defendants either knew or ought to have known of the propensity of the cables to
spread fire. Following the refusal of the defendants’ officers to answer certain ques
tions on examination for discovery, the plaintiff was partially successful in that it
obtained an order compelling the officers to answer some but not all of the questions
which the officers had refused to answer. The plaintiff appealed and the defendants
cross-appealed. A number of issues arose on the appeal, namely:
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(1) The general scope of an examination for discovery;

(2) The propriety of questions posed by the plaintiff pertaining to polyvinyl
chloride-coated cables other than Teck cable,

(3) Questions relating to the defendants’ post-sale and post-fire conduct;
(4) Questions that tended to challenge the defendants’ lists of documents;

(5) Questions relating to the defendants’ associated companies,
(6) Questions requiring the defendants to produce lists of the witnesses they

proposed to call at trial; and

(7) Questions requiring the defendants to produce their “libraries concerning
certain matters in issue.

Appeal and cross-appeal allowed in part.

1 The scope of an examination for discovery extends to any matter erlating to a
maner'in question in the action and is in the nature of a cross-examination. Although
a question may at first sight seem to be somewhat remote from the matter in ques
tion, unless it is plain the answer could not be relevant to an issue then the question
is within the irght given the cross-examining party by R. 27(22). Although the matter
in question in an action is defined by the pleadings, one is not restncted to asking
questions in terms of the pleadings. It is evidence that is being
need not be focused direcUy on a matter in quesuon in the action but nMd only relate

Rigid limitations irgidly applied can destroy the nght to a proper

!,
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Held

I

to such a matter,

examination for discovery.

limited on the basis ofThe words “means of knowledge’’ in R. 27(22) are
reasonableness. What is reasonableness will depend on the case, the importance of
the information to the case, the expense and difficulty involved in obtaining the
answers, and the other circumstances. There are limits to an examination for discov
ery but they are not drawn so as to exclude an otherwise proper area simply because
to enter the area would expose a great deal of material. If the question is difficult t
answer, the witness can say so and can be cross-examined about the difficulty. It is
for the witness, not counsel, to deal with that. This limitation excludes specific ques
tions. No area of fact is closed on the ground that to enter it will open the flood-

I

1

gates”.

show that the dangerous propensity of2. The plaintiff was attempting _
polyvinylchloride-coated cables came to the attention of the industry generally ^d
ousht to have come or did come to the attention of the defendants. One source of that
knowledge was other fires in which this factor was alleged to have been of impor
tance. Tlie defendants said Teck cable is so different from other cable that they
should not have been expected to have learned from the experience respecting other
cables. This argument was improperly accepted by the chambers judge as limiting t e
scope of discovery. It might ultimately be shown that the defendants could have
learned nothing from the fires, from any publications on the question or from re
search done outside their own companies; but that decision should follow, not pre
cede, the trial. The chambers Judge also based his exclusion of such questions on the
fact the pleadings did not allege any similarity between Teck and other kinds ot
cable. It is inappropriate to plead evidence, and the information respecting these
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other cables was essentially evidence from which the court would be asked to con
clude that the defendants knew or ought to have known of the danger. The defen
dants also relied on an affidavit that evidence concerning non-Teck cable would not
be a guide to the propensities of Teck cable. It is inappropriate to conclude from
affidavit evidence that a proposition is unsound and then to exclude that area from
the examination for discovery. It was unnecessary for the plaintiff to show that the
other cable was similar to Teck cable as a precursor to its irght to discovery. The
decision on similarity ought to have been made at trial, not before trial and particu
larly not before discovery.

3. Evidence of knowledge after the sale was relevant to the questions of failure
to warn, what a defendant ought to have known and when it ought to have known.
There are other issues to which this evidence was relevant, but it was sufficient that it
was relevant to one issue in order to open up the right to discovery.

Questions relating to post-fire conduct were also proper. There was no fear that
a jury would use such evidence improperly, for there would not be a jury in t is case,
and the judge could be trusted to use the evidence properly. Moreover, even if there
had been a jury and there had been evidence that ought to have been kept rom it
bLause it might have used i, improperly, that was not a matter to
of the examination for discovery. The scope of discovery and ^ ^
substantially similar but not identical. That a question is required
discovery Ls not mean the trial judge is bound to adm.t ,t -

exclusionary rule regarding questions relating to post-accident conduct based on
policy would not be introduced. A defendant would not expose other
FS and himself to further lawsuits in order to avoid the -*er tenuous a gument
that because he had changed something, he had admitted ; a’matter in
conduct was relevant, that is, “regarding any matter . - ‘ fj^^.^etardant
question in the action". Such evidence bore on the capacity to pr fimess of
^ cables and know their flammability; on the fitness of

required; and on what ought to

an to

cable and the capacity to test
the cable produced for the purpose for which it was
have been known before the fire.

imply because they challenged the defendants
advantages to a dishonest

complete list in a

4. Questions were not improper si
lists of documents. Such a ruling would offer too many
liti<»ant and would fail to recognize the difficulty of providing a
case such as this.

5. The plaintiff s questions regarding companies associated with the e en an
were aimed at determining wliether the defendants had access to relate compani
research. Such questions were relevant to the matter of what ^ L
search were available to the defendants and what information would have been
able had the defendants sought it.

disclose lists of witnesses they6 Rule 27(22) did not require the defendants to

proposed to call at trial. Tbe words in R. 27(22) refer to witnesses ^ ^
that led to the litigation, not the witnesses at trial. Reading RR. ,
Evidence Act together, it is also clear thatR.27(22) does not have in experts
even though a matter in question in the action might be one ^P^'? ,
evidence is to be called. The term "expert" describes a witness wi .
knowledge of the facts giving rise to the issue to which his expertise is PP ,
_ a purS expert. A doaor who treated a patient would be a person
R. 27(22), but a doctor who was called solely to advise counsel an ^ P

● 'I;
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7 The plaintiffs questions requiring the defendants to produce their libraries
seemed unreasonable and put an undue burden on a

res^e« tfgenKestions, the defendant should not have been requtred to do more
than to provide information that was readily available to it The plaintiff was entitled
to go further regarding papers created by the defendants for their own use for only
the defendants could know of those papers.
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C.P.R. V.
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Caihcari v. Richmond (1965), 51 W.W.R. 767 (B.C.S.C.)
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Statute considered

Evidence Act, R.S.B.C. 1960, c. 134.

of research-

Calgary (1966), 58 W.W.R. 124, 59 D.L.R. (2d) 642 (Alta. C.A.)

considered.
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]
Rules considered

Supreme Court Rules, 1976, RR. 19(23), 26(6), 27(22), 28(8).
[Note up with 9 C.E.D. (West. 2nd) Discovery, ss. 19, 24; PI Can. Abr. (2d)
Discovery, III, 3, a, b.]

Appeal and cross-appeal of order of Bouck J. requiring the
examination for discovery, 9i

answering of various questions
B.C.L.R, 100.

on

W. J. IVallace, Q.C.,for appellant.
W. M. Holburn, for respondent Canadian General Electric Co.

and G. G. HilUker, for respondent Canada Wire
Ltd.

R. Weddigen
and Cable Co.

R. B. Harvey, for respondent Pirelli Cables Limited.
D. P. Roberts and T. A. Kowalchuk, for respondent Northern1

Telecom Limited.
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(Vancouver No. CA 780973)

of the court was delivered by

op .ton J a ■— The learned chambers judge made a senes of

Tdecom Limited to answer
ro R r r R 1001 From some of those mhngs me piamun >

‘appeals. Pirelli »d Northern i"£'“k

;re"L»'„rfts«n“eii«»"●—.r
ted the argument before us to focus on precise areas.

7th March 1979. The judgment

INTRODUCTION aeneralities because an
I am bound in these esolve the problems,

examination of the precise q^estiOT ^^-Q^j^ned, not concluded.
The examinations for discove y wording, that objection
If a question is rejected because oM s^p^ examination con-
will be overcome by a ervised q question will not have

. A new objection .b"^";',\"V;„ta7nature of my observa-tinues

been

tions, they are Trail, British
electricalfire at the appellant’s zinc plant at

1973 which originated in

i„ of *" „red ."d supplied

There was a

Columbia, on 7 th December
The causeswitch room,

and is not relevant.
the propensity .

and spread fire. The cables were
cause It was

to bum :

by defendants in the action. propagated fire is the
The part of the cable ^ commonly called PVC.

outer sleeve. Its base is the result is also, some-
The PVC IS combined with otto ^ 8^ ^nd even m cables
what loosely, called PVC. ^J^Josition, depending on the
there are significant differenc P varying demands m
con«mpNled ose. ff ““7^7 t“o companies will produce .«tot it thinks to be st.odards Assoc,noon (CSA)♦ W.
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cables will not use the same type of PVC

It is alleged in the ^‘^tement of claimjhat^the^ca^her^
Teck cable. That is ^ ^aMdmn e
ble, whether it has a PVC sleeve differentiate bet-
describe the sleeve. CSA standa^ ^^at
^een different sleeves ft tempem
?rsl™”a,*w"o. —ed fo, approval o, subs,an.i.ll, simila, «
aM designed ,o mae, ,h» Teck CSA smadards.

Cominco Ltd. v.

makes a number of different
in each.

=\HK«sJS=.Tt>;Sis said by the appellant, are liable in
dants

question to the plaintiff and, it
and for breach of statutory warranty.contract

of action including breach of con-

There are a number of causes , ,
tract breach of statutory warranty, negligent misrepresentatio ,
breach of warranty, negligent failure in manufacture failure to warn
the appellant as a purchaser, and failure to warn tte appellant as
user- The appellant does not claim that the cable that was supph
fell short of the standards of the CSA. It claims that the respondents
manufactured and sold a dangerous product without giving adequate
warning either before or after the sale. Tied up in the allegations ot
negligence is the proposition that the respondents either knew
ought to have known of the propensity of the cables to spread fire. It
will be apparent that many issues are raised by the pleadings that
would not be raised in an ordinary action for the supply of defective
goods or in an action related solely to the cause of the fire.

or

4

SCOPE OF DISCOVERY

Most of the issues before us deal with the scope of an examina
tion for discovery. That is fixed by R. 27(22):

(22). Unless the Court otherwise orders, a person being
examined for discovery shall answer any question within his know
ledge or means of knowledge regarding any matter, not privileged,
relating to a matter in question in the action, and is compellable to
give the names and addresses of all persons who reasonably might be
expected to have knowledge relating to any matter in question in the
action.

4 4
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somewhat different from the old Why
discarded in favour of re-

matter in question in the ac-
difference, nothing in this

That is a new rule and it is
touching the matters in question

. relating to a
. If there is a

11

was
« 4

garding any matter . .
is not apparent to me

ppeal turns upon the difference.
1 f' c-nf Hunter C J in Hopper V. Dunsmuir

10 b5.R 237c r^at pp. 28-29: retain thetr validity and are worth
repeating:

? 1

tion

a

be relevant to the issues. Len under the

In re Thomas Holloway (1887), 12 P. ■
r,,i effective cross-examination

also obvious that use questions
would be impossible if n&eLss to labour the propos-
plainly revealed their purpose, skirmishing is necessary to
ition that in many cases „^be citadel, especially where
make possible a successf . ^ ^ information required,
the adversary is the chief repository ot

It was argued by the J^arne that it con-

only a sort of s bearing directly on the issues, and.
sisted in asking 'e^^mg quesho^ h ^ ^ ^^at
if thought proper, m , of the ass
the function of a cross-examiner is no p y
the lion’s shin, but , shall

i c

It is as4 4

4 t

in

decision of the issues
necessary to do so.appear

I may add that, in my f„7s-7alnalL^^fnot
Ontario, no one ever suggested that the cross
be one in reality as well as in name.

The matter in question in “ ^s'cmdn^ ^
does not follow that there oug nature but it is an
we have heard a„ IS'ded; par.icel.ra "
i„,ppr„p„«._ e„,c,^ "f„S-*e„ce or breach alleged ,s rmpor-

4 4

in

to . It

are
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statute; we are looking at pleadings to determine the scope of a trial
that is going to take place at some time in the future.
Miscellaneous Observations

It was suggested that when the statement of claim alleged that
the defendants knew or ought to have known certain things, it shoul
have set out specifically how such knowledge came to their attention
or ought to have come to their attention. The essential to be pleaded
is knowledge. The means by which a party gained knowledge is,
properly, evidence of that knowledge; it might be set out in particu
lars but it need not be in the statement of claim. To hold to the
contrary would be to reject R. 19(23).

It has been said that each party is required to make out his own
case. If that suggests that you cannot make out a case by admissions,
I think it to be wrong.

There has been reference to the need for a party to know the case
trial by ambush”.prior to discovery so that there will not be

Examination for discovery is one of the means by which ambush
at trial is avoided. After full discovery the trial will have fewer sur
prises. It is the evidence of a witness that is to be discovered. He
does not need to know about the other side’s case in order to answer

11

honestly.

It was said of many questions that they were objectionable either
because they related to a different type of cable or because they re
lated to a period after the fire. Neither is a reason for excluding an
otherwise admissible question. Evidence that is relevant to one ques
tion does not become inadmissible because it is not relevant to

another issue.

Counsel said that one cannot embark on a fishing expedition. I

find little help in that statement. I take it that a fishing expedition
describes an examination for discovery that has gone beyond reason
able limits into areas that are not and cannot be relevant. In those

waters one may not fish. In other waters one may. That one fishes is
not decisive, it is where the fishing takes place that matters.

The Floodgate Argument

This argument is dealt with separately because it is at the found
ation of many of the objections. It goes something like this: If the
appellant is to ask us about associated companies or all PVC-jacketed
cables, this discovery will go on forever, we shall have to retain
hundreds of people to prepare the answers, and the material will be so
voluminous that it will be impossible.

\

I

a



166 British Columbia Law Reports 11 B.C.L.R.

ing of Teck cable produced a serious fire hazard that was not

fleeted by the CSA test?

It is said that the questions make an assumption that the witness did

not adopt and are therefore objectionable. That objection is without

validity. It is also argued that the first question should be restricted in

time. I see no merit in that. If practices have changed, the witness
can say so. I see no reason to disagree with the trial judge’s conclu
sion respecting those questions. Question 104, set out above, is ob

jected to on three grounds of relevance that are dealt with elsewhere

in this argument. None of them is a ground for rejecting an otherwise
proper question. I do not think that there is any reason to prohibit the
appellant from learning about the research and development relied
upon by the respondent.

Conclusion

I think that I have now dealt with all of the questions noted in
the appeal and the cross-appeals, not in the sense that the individual
questions have been examined — for reasons set out at the beginning,
that would not be useful — but in the sense that all of the issues

raised by the individual questions have now been ruled upon.

I have felt bound to conclude that the appellant has the right to
discovery in a broad area, but I worry about that right being used
unreasonably. There has been frequent reference to the need for
reasonableness. It is required of all parties, particularly in complex
litigation such as this. If there are further problems the parties will
have to go back to the chambers judge and he might have to deal
firmly with any abuses. If at the end of the trial it appears that the
plaintiff discovered extensively in areas in which it did not succeed,
the trial judge might make a suitable order for costs.

The appellant has very substantially succeeded on this appeal
and the cross-appeals. Most of the questions originally submitted to
the learned chambers judge have been answered in its favour. I think
it is entitled to its costs here in any event. It should have the costs
below but in the cause so that its recovery of those costs will be
dependent on its success at trial.

I would allow the appeal and the cross-appeals to the extent set
out in these reasons.

re-
9 ^

Order accordingly.


